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Olesok et al. v. Nobthebn Pac. R. Co. 
(CtrcMtt Ccmrt, D. Washington, S. B. Beptember 9, 1890.) 

L JUEISDIOTIOS— AMODNX IN CONTKOVERST — PlBADINO. 

It is essential to the jurisdiction of a United States circuit court, In any case, that 
the amount or value of the matter in dispute must ezceed $3,000; and tbis must be 
distinct^ alleged in the bill of complaint. 

8. SaMB — INJBNCTION — MaTTER IN DISPUTE. 

Where the object of the suit is to restraln the use of property by a party other 
than the owner, the right to use the property is the matter in dispute, and the value 
of supfa right must détermine the question of jurisdicUoQ. 
{Syllabua by the Ccmrt.) 

In Equity. 

Norman Buck, for plaintiff. 

J. H. MitcheU and E. H. Sullivan, for défendant. 

Hanford, J. This is a suit for an injunction lo restraîn the opéra- 
tion by the défendants of a certain railroad alleged to hâve been unlaw- 
fuUy constructed in a public highway known as the "Almota Road," sit- 
uated in the town of Palouse City, Whitman county, in this state, and 
which is an obstruction of said public highway, and specially iujurious 
to the piaintiffs, who each own in severalty certain lots abutting 
upon said highway, the use of the highway being necessary to afford 
ingress and egress to and from said lots. One Skeels, who is not a party 
to this suit, built the railway complained of for his individual conven- 
ience and use, in connection with the opération of a saw-mill which he 
owns. The défendant, under a contract with Skeels, furnished certain 
iron and materials used in constructing the road, and bas done some 
work towards completing the railway, and proposes to operate it in con- 
nection with another railway of which it is lessee. The above-recited 
facts appear by the bill and aflBdavits on file. The case bas been argued 
and submitted upon the piaintiffs' application for a temporary restrain- 
ing order and the defendant's demurrer to the bUl. 
V. 44F.no. 1 — 1 
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The demurrer assigna several grounds, among others want of jurisdic- 
tion in the court, for the reason that it does not appear that the matter 
in dispute between the parties totbe suit exceeds the sum or value of 
$2,000. In my opinion this objection to tHe jurisdiction is well taken, 
and fatal to the case, and therefore it will be unnecessary to consider 
either of the other questions raised, unless by an amendment of the bill 
the particular defect méntioried shall be cured. ■ By the statu te defining 
the jurisdiction of the circuit courts of the United States it is made es- 
sential to the jurisdiction of the cotirt that, except in certain specified 
cases, the piatter in dispute must expeed the sum or value of $2,000, 
exclu9iy§;9|;interest and costs. 25 U. S. St. 433. 'E^^ety party invok- 
ing aid or protection irom a circuit court of the United States must show 
affirmativeîy ail the facta necessary to entitle him to the relief prayed 
for, and to authorize the court to grant it; and the sum or value of the 
matter in dispute, like every other jurisdictional fact, must be distinctly 
alleged in the bill. Fost. Fed. Pr. § 108.; U. S. v. Gqlçe Co., 18 Fed. 
Rep. 708. The case bas bcen argued on the part of the plaintitfs as if 
the railway (which is allège to be Qf, the value of $6,O0Q) were the mat- 
ter in dispute; but I cannot agrée that it is so. The suit is brought 
simply to restrain the use, by a party not the owner^'of it, of a railway, 
and tbe>uïfe for Computing the value of the matter in dispute is not the 
same as in a suit to abate a nuisance, as, for exaniple, to remove an ob- 
struction to the public highway mentipned by destruction of , this rail- 
way. Thft'court cannot by any process cause a destruction of the rail- 
way, or impair its value, becauseit appears upon the face of the bill that 
parties not within the jurisdiction of this court havé rights respecting 
it, which rights, of course, cannot be affected by any decree the court 
can lawfully make. The matter in dispute between thèse plaintifFs and 
this défendant, as the bill shows, is the right of the défendant to oper- 
ate the railway mentiohèd. From the allégations of the bill it cannot 
be ascertained what the value of that right is, or whether it is of any 
value. For this reason only thé demurret will be suatained. 



United States r. Taylob. 

: {Circuit, C<mrt, D. Washingtom 8. D. November 7, 1890.) 

1., CooHTS— Tbkbitoet Beqoming a Statb— lNjin(icTiON-^PBNWîi<î Case. 

Where a territorial court, by its final deoree In a casé, granted an injunotion for 
the protection of a contiauing right, ttie case is after such deoree still a "pending" 
case, wltt|iiQ.,tl;ie meauing of tbe twenty-tbird section pf tbe açt providing for tha 
oreatiôù ûî itate govêrnméiitB for Washington and other ter'ritories, (35 St. U. S. 
676,) and ia traUsterable to tbe court which by said aot ià madé the successor of 
said territorial^ourt. ,. 

8. SaMB— JUBISniCTION — CONTBMPT — JUDGMliNT. 

The judgment Of a territorial court in a case which, after the territory became a 
State, was lawfully tr^i^ÉEerred to a tJnited States circuit court, Is to be regarded< 
as having, by adoption, become a judgment of the circuit court, whioh court bas 
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the Bame power to exécute suoh judgment and punish as a contempt any willful 
disabedience of its mandate as it would bave U the judgment were originally its 
own. , 

ISyllalms by Vie Court) 

In Equity. Motion to discharge 
P. H. Winston, V.B. Atty.. 
W. Lair HiR, for respondént. 

HANFORb, J. Thia is a proceeding growing out of a suit in equity 
broughtby the United States to protect certain Indians in the enjoyment of 
fishery privilèges guarantied to them by the government in a treaty made 
with them. The original case was oommenced July 7, 1884, in the dis- 
trict court of the fourth judiciàl district of the terri tory of Washington, 
holding terms at Yakima. Thé fiftal decree in the case was réndered by 
that court intheyearl887, by which decree the court granted a perpétuai 
injunction against-the défendant, Frank Taylor, forbidding the doing by 
him of certain acts, among others, the obstructing of a way across premises 
of which he was owner, and which he bas since conveyed to 0. D. Taylorj 
who is accused in the présent proceeding of violating the injunction by 
obstructingsaid way. To a rulé to show cause why he should not be pun- 
ished for contempt, the respondént bas interposed a motion by which he 
asserts that, as to said case, this court is not successor to the court wbich 
granted the injunction, and dénies that this court haa any power to punish 
him for a contempt of court committed by disobeying an order of the 
territorial district court» or to exécute the decree of that court. It is 
conceded that the case is one of which this court might bave had juris- 
diction under the laws of the United States had it (the court) existed at 
the time of the commencement of the suit. But it is contended that, 
because a final decree had been previously réndered, the case had termi- 
nated, and was not a' pendiug case at the time the territorial court passed 
out of existence uppn the admission of the state of Washington into the 
Union; and, therefore, in respect to this case, this court is not the suc- 
cessor of the territorial court. The décision upon this point involves 
simply a définition of the woi-d "pending" as used in the twenty-third 
section of what is commonly called the "Enabling Act." 26 St. U. S. 
676. 

In my opinion this act, when ail its provisions are considered, mani- 
festly shows that congress intended to fully protect and préserve not 
merely the rights of parties in a few sélect and especially favored ones 
of the cases commenced in the territorial courts, but every right of every 
party in every case which at any time had been or should be commenced 
in those courte during their existence; and the word8"all cases, proceed- 
ingsy and matters * * * pending," used in theact, mustbeconstrued 
to embrace ail cases, proceedings, and matters initiated in the territorial 
courts, and in which at the time of the actual transformation of the ter- 
ritorial judiciàl System into the state and national Systems there should 
be yet any vitality, force, or virtae. I bave heretofore decided, in a case 
which had prooeded to judgment in a territorial court, that the court, 
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which, as to that case, was successor to the territorial court, shonld pro- 
ceed with it,'from the précise point to which it had aiready progressed, 
exacUy aa if the case had been commenced and proceeded with to the 
same point in that court. This view is eupported by the court of appeals 
of New York in the case of Wegman v. Childs, 41 N. Y. 159, and in that 
case other décisions are cited and followed. Certairily rightg established 
by a final judgment ought not to be held to hâve been forfeited or sacri- 
ficed by this statute, if by any reasonable or fair construction of its terms a 
différent conclusion can be arrived at. The construction I hâve given 
to the act dqes lead to a différent and more satisfactory conclusion.' The 
construction contended for by counsel for the respoudent does not, for 
the word "pending" is used in the clause descriptive of the class of cases 
and proceedings to be transferred to the state courts, and bears exactly 
the same relation to those cases that it does to the cases and proceedings 
which^are transférable to the national courts, and it is not possible to 
exclude this court from taking jurisdiction of a case on the ground that 
because it had proceeded to judgment in a territorial court it then ceased 
to be a pending case, and yet hold that by virtue of this act of cougress 
the courts of this state could take cognizance of the same case. I hold, 
therefore, that the case has been lawfully transferred to this court, and 
also that being so transferred this court, of necessity, must adopt as its 
own ail the proceedings and orders of its predecessor in the case, inelud- 
ing the judgment, and must exercise the same powers which that court 
would now hâve if it had continued to be, including thepower topunish 
a violation of the injunction. The motion to discharge the rule is there- 
fore denied. 



Hamilton V. The Walla Wai-la. 

(District Court, D. Washifngton, N. D. August 36, 1890.) 

1. SUGOESSOB OF Tbbkitomal Goubts— tAdmibaltt— Appeai.. 

An adiniralty cause having beea appealed to the suprême ooui-t of Washington 
Territory, but ûot docketed in that court prior to the admission of the state into the 
Union, must neçessarily be transferred from the the territorial district court, which 
renderert the decree, tothis court, which is as to ail admiralty causes successor tothe 
territorial court of original jurisdiction. Failure of the appellant to cause thé 
tranieript to be sent up and hâve the cause dockoted in the circuit court before the 
beginning of the term is not such lâches as to be deemed an abandonment of the 
appeai, there having been heretofoi-e no opportunity for trial of the cause in the 
circuit court, and no actual delay. 

S. Execution— Issue aet^ib Appeai.— Lâches. 

Thé court will deny a motion for leave to issue an exécution made af ter an appeai 
taken, aind a considérable delay in causing a transcript of the record to be sent up, 
and based on an assumption that the appeai has been abandoned, when it appears 
that a hearing of the cause in the appeUate Court has not been actually delayed by 
lâches on: the part of the appellant. \ 

(Syliabus by the Court.) 

In Admiralty. 

Hichard Osbom, for libelant. 

J, 0. Haines, for çla,imant. 



HAMILTON V. THE WALLA WALLA. 

Hanfoed, J. In this case, a deeree in favor of the libelant was ren- 
dered bj' the district court of the third judicial district of the territory 
of Washington, from which an appeal was taken to the suprême cour't 
of the territory, and everything necessary to perfect said appeal was doné 
before the retirement of the territorial courts, conséquent upon the or- 
ganization of the state government, except to certify and transmit the 
record to the suprême court, and docket the case therein. As I under- 
stand the différent statutory provisions affecting the subject, this court 
is the successor of the territorial court of original jurisdiction as tô ail 
admiralty causes pending at the time the change from a territorial to a 
state government took place. And ail such cases are to be understood 
as having been, by opération of law, transferred from such court of orig- 
inal jurisdiction to this court. And this court, in taking cognizance of 
them, regards them as if everything done by its predecessor had béeri 
done by this court, and its duty is to do whatever may be properly done 
to finish them. In other words, this court takes such cases in the con- 
dition in which the territorial district court left them, and proceeds to 
do whatever remains to be done to afford the parties on either side what- 
ever relief they may be entiUed to hâve, and to end the litigation; there- 
fore the case came properly into this court, and in due course it should 
bave given effect to the appeal taken by certifying and transmitting the 
record to the circuit court of this district, which is-as to such cases the 
successor of the territorial suprême court, and the only court to which 
the cause can be taken on appeal. The record should hâve been sent 
up, and the cause docketed in the circuit court before the first day of its 
first term for the northern division of the district, and I consider it the 
fault of the proctor for the appellant, rather than of the clerk, that this 
was not done, for it is not claimed that the clerk bas ever refused or 
been unwilling to make the transcript or docket the cause, and as a mat- 
ter of fact he bas only delayed for want of a request to proceed. This 
neglect, however, bas not in fact delayed the hearing or décision of thé 
case, for there bas been no judge in attendance èxcept the district judge; 
who, as judge of the territorial court, gave the décision appealed from,' 
and who is therefore, within the spirit and reason of section 614 of the 
Revised Statutes, debarred from again deciding the case. Such being 
the facts and condition of the case, the libelant now moves for leave to 
issue an exécution upon the deeree, claiming that by lâches the appeal 
bas been abandoned. I hold, however, that no actual intent to aban- 
don the appeal is shown, and that until an opportunity to bave a review 
of the case bas been suffered to pass, abandonment of the appeal cannot 
be legally implied from lâches. The first term of the circuit court has 
not yet ended; and whether the appellant shall be denied a trial in the 
appellate court as a penalty for failure to bave the case docketed before 
the beginning of the term is a question for that court to décide. No rules 
of practice hâve as yet been adopted by either the circuit court or thiS 
court, and the interruption of the proceedings in the case, incident to 
the change of government, has created confusion and uncertainty in thé 
practice.; In view of aU the facts and circumstances proper to be con- 
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BÎd$rj9â, notwithstanding the hardship to the libelant of having to "wait 
60 long for the final décision" of his case, I could not but regard a ruling, 
which would in efFect eut off the right of appeal, as tyranuicaJ, ànd I 
tb^refore dèay the motion. , 



Non-Magnetio Watch Co. v. Association Horlogebe Suisse oï 

Genève et cd. 

{Circwlt Court, S. D, New TorJt. Ootober 18, 1890.) 

t- Wbits— Service by Publication. 

Iti a suit to détermine the tdtle to a patent-right, a non-resident défendant can not 
be «erved by publication under the judiclary act of 1876, S 8, providlng for suoh 
service in suits "to enforce any légal or équitable lien upon or claim to, or to re- 
inove any incumbranoe or lien or cloud upon, the titls to real or personal property 
•within the district. " 

8. Samb. 

On a motion for service by publication on a f oreign corporatioQj the court cannot 
détermine the question -whether it is engaged in business in the district, and there- 
fore bpund by service had on its direotor. 

il".;'.; 

, In Equity. . 

Brj^sefn, & Knauth, for complainant. 
JohnH. Kitchen, for défendants. 

Lacombe, Circuit Judge. This is an application for an order direct- 
ing service of process upon the defendaût, a Swiss corporation, by pub- 
lication. The pétition states that the suit is brought to remove a cloud 
upon "the tiÛe to certain letters patent " which it is claimed are the prop- 
erty of the complainant corporation, or rather of its receiver, and which 
"original letters patent, the subject-matter involved in this suit, are in 
the possession of [such receiver.]" This statement is not technically ac- 
curate. What the suit is concerned with is the title to the patent itself, 
— to the patent-right; and the mère custody of the letters evidencing the 
fact that such patent-right was originally granted to a particular inventer 
is immaterial. 

The petitioner claims that he is entitled to the relief prayed for, under 
section 8 of the judiciary act of 1875, which provides for such service 
upon non-resident défendants when the suit is commenced "to enforce 
any légal or équitable lien upon or claim to, or to remove any incum- 
branoe or lieaa or cloud upon, the title to real or personal property within 
the district lyhere such suit is brought." The various cases which were 
cited by the cpmplainant's counsel interpreling this section are concerned 
either with, real property, or with such tangible personal property as was 
susceptible of réduction to actual possession. I cannot satisfy myself 
that the section covers (or was intended to cover) such incorporeal and 
intangible property as a patent-right, possession of which must of neces- 
slty. be idéal, not actual, and which cannot be seized or sold under an 
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exécution. Stephem v. Oady, 14 How. 528; Stevenav. Gladding, 17 How. 
447. Statutes which undertake to give to courts jurisdiction over non- 
residents, who do net come within the district forpurposes either of rési- 
dence or business, should not be enkrged by too libéral construction, and 
in the absence of authority I must décline to makethe orderprayed for. 
It seeras further from the moving papers that Louis Bomand, who is made 
a défendant, has been served with process, and bas appeared personally. 
He is a director of the défendant corporation. ' Complainant asks for an 
order declaring that the service of process on défendant Bomand shall be 
deemed good and sufficient service on the défendant corporation. If 
that motion is based upon the statute already quoted, it should be de- 
nied for the reasons above given. If it is contended that the défendant 
corporation is in fact engaged in business in this district, (as the sup- 
plementary motion papers seém to indicate,) and therefore service upon 
the director is service upon the corporation, that question cannot be set- 
tled on such a motion. Unless it is raised by a motion on the part of 
the défendant corporation to set aside the service, it will be properly dis^ 
posed of wben the court cornes to enter final judgment 



Baston a al. V. HoTJBTON & T. C. Ry. Co. et al, (Watbes-Pieece On, 

Co., Intervenor.) 

{Ci/routt Court, E. V. Texas. Oecember 1, 1890.) 

FlKAI. DBCKBB— RBHBAEING — ^TlMB OV APPLICATION. 

At the term sucioeediDg that at whlcb a decree dismissing an Intervention on the 
merlts, without préjudice, was rendered, there waa a final decree in the main 
cause. Held that, even if the decree dismissing the intervention was not fiqal at 
Its rendttion, it bécaine fln&l on the rendering of the final decree in the main cause; 
ond therefore, nnder equity mie 88; providing "that no rehearing shall be grantea 
after the term at which the final decree of the court shall hâve been entered and 
recorded, if an appeal lies to the suprême court, but if no appeal lies the pétition 
may be admittéâ at any time before the end of the next term of the court, in the 
discrétion of the court, " a rehearing on the intervention could not be granted at 
the tbird term after the final decree in the main cause was rendered. 

In Equîty. 

John C. Walker, for the Waters-Pierce Oil Company. 

WaMer T. Buma, contra. 

Pabdee, J. The Waters-Pierce Oil Company filed an intervention in 
the above -entitled cause on the lOth day of November, 1886, claiming 
the sum of $969 as a lien against the trust funds in the hands of thé 
court, arising ont of the earnings of the Houston & Texas CentralRail'- 
way Company for and on account 6f certain oil supplies furnished the 
Houston & Texas Central Railway Company during the months of Jan- 
uary and February, 1885, and prior to the original appointment of re- 
ceivers in this case^ This intervention, under a gênerai order of the 
court therelofore made relative to pétitions pro intéresse sua, was duly re^ 
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ferred to the spécial master for investigation and report. The speciai 
master, after several extensions of the hearing, finally took up the in- 
tervention, and on the 16th of Februarj heard the évidence contradict- 
orily with the complainant trustées. On the évidence so taken, the 
master reported against the intervenor's demands, finding that on the 
hearing the évidence was insufficient to establish the right to the équi- 
table relief sought, and recommending a decree accordingly. ïhis re- 
port was filed on June 10, 1887. On.June 16, 1887, the intervenor 
filed exceptions to the said report, and again on August 12, 1887, filed 
amended exceptions to the report. Thèse exceptions and amended ex- 
ceptions attacked the master's report on its conclusions of law and its 
findings of fact. Thèse exceptions came on to be heard at the succeed- 
Ing term of court, and were argued and submitted, whereupon the court, 
November 16, 1887, rendered a decree that the said exceptions and 
amended exceptions should be overruled, and the said report confirmed; 
and thereupon it was "considered and ordered that the said Waters- 
Pierce Oil Company pay ail costs incurred by reason of said intervention 
for which exécution may issue. This order is made without préjudice." 
No further proceedings were had at this term of the court with regard 
to said intervention. At the following May term, a final decree in the 
main cause was rendered, directing a sale of ail the mortgaged property. 
At the November term in 1888, following, the sale was reported of the 
naortgaged property, and the sale confirmed. On October 4, 1889, with- 
out any previous leave of the court, the Waters-Pierce Oil Company filed 
a motion to set aside the previous orders and decrees in the case, which 
motion, it seems, was set down before the court at thé following term, 
March 20, 1889, and the following order was entered: 

"Motion of the intervenor herein, the Waters-Pieice Oil Company, for a re- 
hearing in this cause, having been set down by the court at a former day of 
this term for hearing this day, and It appearing to the court that no objec- 
tions to the granting of said motion has been filed, now, therefore, the inter- 
venor having appeared by soliciter, and said motion being considered, it is or- 
dered by the court that the said motion be sustained, and the rehearing granted 
on Aprill, 1890." 

At the same time a motion was made by the attorneys of the receiver 
of the Houston & Texas Central Railway Company to vacate the order 
granting a rehearing, which on the same day was overruled by the court; 
and thereupon the pétition of said intervention was set down for hearing 
for the 4th day of April following. On the 4th day of April, the court, 
without any recommittal of the intervention, and upon évidence then 
and there submitted, rendered a decree to the effect that the intervenor 
hâve and recover from the receiver of the Houston & Texas Central Rail- 
way Company the said suni of $968.22, with interest at 8 per cent, from 
the time the goods were furnished, and the receiver was ordered to pay 
the said daims out of any funds in his hands as receiver; but it was 
further ordered that the cause be held by the court as on motion for a 
new trial for 20 daysfrom that date; and thereupon, on the 18th day of 
April, within the 20 days, a motion was made to set aside the decree in 
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favor of the Waters-Pierce Oil Coinpanj% Intervenor, on the grouiids fol- 
lowing, to-wit: 

"(1) The court erred in disturbing the ândings of the spécial master in 
chaneery filed herein on the lOth day of June, 1887. (2) The court erred in 
setting aside and vacating a decree entered in said cause contirming Ihe said 
master's report; said decree being rendered after full arjjument upon tiie 
pleadings and facts on the lOth day of November, 1887. (3) Tlie court enet} 
in granting the pétition for rehearing, because the sarae was not flled at the 
next ensuing term of said court, as reqiiired Ity rule 88 governing said court, 
but, upon the contrary, said pétition for rehearing was not filed for twoyears 
after the final disposition of said cause, to-wit, the said pétition was filed Oc- 
tober 4, 1889. Wherefore, petitioner prays that lie be granted a new trial* 
and that upon the hearing the said pétition of intervention be denied on the 
order heretofore made allô wing the saine to be vacated." ' 

This last, motion bas been brought on before me as circuit judge, and 
bas been argued and submitted. 

The question presented is practically this: W^s the decree of Novem- 
ber 16, 1887, dismissing the intervention of the Waters-Pierce Oil Com- 
pany, without préjudice, a final decree? It disposed of the intervention 
on its mérits, leaving the intervenor with no cause before the court; il 
turned the intervenor out of court, and condemned him to pay costs. 
That the decree was to be without préjudice meant no more than that 
the intervenor might institute another suit to enforce bis alleged rightsj, 
and, at best, might, j)erhaps, iutèrvene again on the same cause of action 
in this same cause. A decree is final when it détermines the litigatii^n 
on the merits, and leaves nothing to be done but to enforce by exéqu^ 
tion what has been determined. See St. Louis, de, R. Co. v. Southerâ 
Exp. Co., 108 U. S. 24, 2 Sup. Ct Rep. 6; RaUway Co. v. Dinimiffre, lOS 
U. S. 30, 2 Sup. Ct. Rep. 9; Ex parte Norton, 108 U. S. 237, 2 Sup. Ct; 
Rep. 490, When an interveiition under a claim of a prior lien is dis; 
missed, the order as to the intervenor is final. Gumbd v. Pitkin, 113 U! 
S. 545, 6 Sup. Ct. Rep. 616. As no appeal could be taken from the 
decree, it is my opinion that the decree was, in ail respects, from thé 
time of its rendition, a final decree. But it is not necessary to go so far 
in this case; because, at the next term following the decree, a final de: 
crée was rendered in the main cause, and then, if not before, it seems 
clear that ail decrees theretofbre rendered upon interventions, whether 
appealable or not, became final. The eighty-eighth equity rule provides 
"that no rehearing shall be granted alter the term at which the final de- 
cree of the court shall bave been entered and recorded, if an appeal lies 
to the suprême court; but, if no appeal lies, the pétition may be admitted 
at any time before the end of the next term of the court iri the discrétion 
of the court." In the présent case, the application for rehearing ;Wi»s 
not filed untii the fourth term of the court alter the decree sought to he 
reopenedjfas rendered, nor until the third term of the court after the 
final decree in the main cause was rendered; and the pétition or applica- 
tion for a rehearing was not admitted by the court until the fifth term 
after the decree to be reviewed was rendered, nor until the foiirth tèrm 
of the court after the final decree in the main cause was rendered. tin- 
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der the plaip jlanguage of the equitj? rule above quoted, it seems clear 
that, when the pétition for rehearing was admitted by the court, the 
co\irt was withoutpower or authority to grant the application. 

In Roemer y.; Siman, ^1 U. S. 149 , the suprême court, in cpnsidering 
the efFect of equity rule 88 in an appealable cdse, say: 

" The court below cannot grant aïehearing af ter the term at which the final 
decree was réridered.'^ 

Mr. Justice Haklan, in the case of Morgan^s, de,, Co. v. Texas Oent. 
%. C!>., 32 B'ed. Rep. 530, says: 

*'It is an establlshed prindple that, except upon bills of review in cases in 
equity, upon; writs of error coram vobis in cases at law, or upon motions 
"Which,' in practice, hâve been substituted for the latterremedy.no court 'can 
reverse or annul its ownBnal décision or judgment for errors of faet or law, 

?fter the term at which they hâve been rendered. unless forclerical mistakes; 
rttmwhidh it ïollows that no change or modiflcatlon can bë inadé whicb may 
Bubstantially vary or affect it in any material thing.' " 

-^ùotihg SïôÔàM V. biS;, 12 Pet. 4S9; Bànte t. Mo$s,^ How. 31; 
Br&risôn v.SchiiUm, 104 tj. S.' 415; ScheJl v. Doclge, 107 U. S. 630, 2 
Sup. et. Rep. 830; PHiJlipsv.. Negley, 117 U. S. 665, 6 Bup. Ct. Rep. 
9Q1', Cannc^v. U. S., IIS U.'S. 355, 6 Sup. Ct. Rep. 1064. / ' 

If eiqùity rule 88 is thiis âbsoiute wîtb regard f o thë pbWér ofthb court 
toi grant à rehearing in equity causes in which àù a;ppeal lies, after the 
teïm at whitih the final decreé is entered and recorded, it séems to be 
equally absplute with regard to the power of the court to grant a rehear- 
ing in equity causes iiï wliich rlo apfieài lies after the next term of the 
<iouït foUowii'ilg the terrn în which the final dè'çree wàs rendered. As 
the cotirt wàs without power or authority to grànt thé, application, it 
Bjçems to fblIoW conclusiyely that the order grantihg the rehearing, and 
the Stibseqiiént proceédings thereundèr, were void; It la therefore or- 
dered, adjudged, and dècréed that ail Ihe proceedirigs iiad in the matter 
b^ the \yàters-Pierce Oïl Company intervention iîi this cause, since the 
àdjôurnïnéiit of the Màrch term, 1888, be and the satoe are vacated and 
anhulled. It is furthét ordered that the Waters-Piërce Oil Company be 
bqnderiiped tô pay iall costs incurred herêiti since the March term, 1888, 
afôr^isàid. ' ' 



U^TED States v. Masich et al, 

(Circuit Coufi, E. D. Lcniisiana. November, 1890.) 

RïKiBiTBitB—WHB» AppoiNTHTB—lIbBTGAOBBi IN Possession. 
; , ;^ against,^ Bttortgage^ in posseisBionof the mortgaged propertjr^areeeivér wiU 
not faô appointed, ih favor ot one claiming asubsequent. lieu tnéreoD by seizure un- 
' ' > der exebutltin, but the doàléi will cotnpel tbë applioatioÀ of the rents and profits of 
: tbe property totbp satisfaction of the mortgage, by injunotloik 

, At|Law, QniinqiioRtoappointareceiver, 
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T. J. Semmes, for défendants. 

Pardee, J. Since the bill was filed in this case, the défendants by 
transfers of notes and properties among themselves hâve materially 
changed the status and possession of the property on which complainant 
claims a lien by and through seizure under exécution. Thèse transfers 
pendente Ute cannot, of course, préjudice any of complainant's rights in 
and to the property upon which the lien is claimed; but I think they 
may be considered in determining the présent qu.estiou before the court, 
which is, wheiher it is necessary, in order to protect complainant's rights, 
that a receiver of the property in controversy should be appointed, so 
that the rents and profits may be applied, so far as may be équitable, 
towards the satisfaction of complainant's judgment against Masich. The 
bill makes no serious attaçk upon the validity of the vendor's lien and^ 
privilège claimed for the second notéof $8,000, given by Faget at the 
time of the purchase of the property. The showing niade upon this 
hearing leaves little doubt in mymind as to the validity and priority- 
of that vendor's lien. This showing is to the further effect that défend- 
ant David Jackson is the owner of that mortgage note carrying the ven- 
dor's lien, and is in possession of the mortgaged property for the custody 
of which the receiver is asked. It is true that by the letter of the trans- 
fer made he is in possession as owner with said note extinguished; but 
as such tninsfer imports that he purchased the property, giving the said 
note as part considération, it would seem clear that his worst position in 
regard tothe property is that of a mortgagee in possession. Against a^ 
mortgàgèe in possession, the gênerai rule is not to appoint a receiver in 
favor of subséquent lienholders. See Beach, Rec. § SO. While Jack- 
son's actions and conduct in the matter, both before and after filing this 
bill, are such as to throw suspicion upon him, and tend to show that the 
charges niade by complainant in the bill, as to his collusion with défend- 
ant Masich, in this case, are true, I am inclined to think that ail that 
the com|)]ainant can ask in the case is that the rents and profits of thé 
real esfate in question shall be applied in favor of its claim, if eventually 
sustained; and this can be as well done, indirectly, by compelling the 
application of rents and profits to the satisfaction of the undoubted prior' 
mortgage aia by the appointment of a receiver. I am of the opinion thàt 
an injuiïiition should issue iîi the case restraining défendants, Jackson 
and Masich, from further transferring or incumbering the property in any 
wise, and from applying the rents and profits of the said real esta te to 
any other purpose than the réduction of the principal and interest of the 
note for $8,000, made by Laurent Faget to his own order, and by him 
indorsed, dated 19th April, 1884, payable two years after date, which 
note is alleged to be secured by the mortgage and vendor's privilège upon 
the property in question. Such injunction may issue. 
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McCoLLOH V. Smith. 
(Circuit Court, S. D. New York. Ootober 1, 1890.) 

SAIiE — FAB.TnSB TO ACOEPT— REMEDIES OP SeLLBB. 

Where a corporation wrongf,-*ly refused to aocept and pay for certain watch 
moretnents made for it, the maker may bimself sell them, though the name of tha 
corporation was, by its direction, insoribed on eaoh movemenU 

On Motion for Preliminary Injunction. 
Brièsm, Steele & Knauth, Soi complainant. 
Robertsons & Harmon, for de^nôsLiït. 

Lacombe, Circuit Judge. Défendant by his afBdavît admits that he 
bas spld about a dozen watcb movements bearing upon them the name 
of thé Non-Màgnetic Watch Conipany of America, as to which he offers 
lip éxplanation or excuse. Small fhough this violation of his righls may 
be, il is;qùfïicient to entitle the complainant to a preliminary injunction. 
The Order, howevér, should except from its opération those movements 
which were made by Aeby & Cô., at its request, for the corporation, 
represented by the complainant, as receiver, upon which its name was in- 
scribed by its own directions, which were tendered to it and refused, with^ 
dut ahy pther expressed ground than its înability to pay for them, and 
aa tp which Aeby & Co. hâve not rescinded the contract of purchase be- 
cause 6î sùch failure to accept. As to those movements, the equities of 
the case, sp far as the papers show, seem to be with Aeby & Go. , and 
the défendant is their agent. That the inscription upon thèse particular 
movements would seem to imply that they are the goods of the Non-Mag- 
netic Watch Company of America is immaterial. They are in fact the 
gpodsof that Company; goods of which the law makes Aeby & Co. the 
selling agents, and as tp the proceeds of which they must account when 
their claini upon the corporation for thè agreed price of such movements 
cpmes up for adjustment. Nor is the public in any way deceived. The 
mpyements are made by the same makers, and, for ail that appears, are 
identically the same in character and quàlity with those which complain- 
ant is sëlling. In order to avoid embarrassment in the future, the order 
should, if possible, describe the excepted movements by number. 
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National Exch. Bank of Baltimore v. Petees et d. 

(Circuit Court, E. D. Virginia. October 25, 1890.) 

National Banks— Liabilitt or Directors— Eqcitt Jurisdiction. 

Kev. St. U. S. §§ 5234, 5239, preacribing the method of enforoing the liability of 
the directors of national banks for violation of Vie banking law, are exclusive of 
other remédies, and a creditor of an insolvent bank, for which a receiver bas beeu 
appointed, cannot sue Its directors for the purpose of making tbem personally lia- 
ble for the mismanagemeut of the bank. 

In Equity. On demurrer to bill. 

O. M. DUlord and John Neely, for complainant. 

Alfred P. Thom, Sharp de Hughes, and John B. JenUns, for défendants. 

Hughes, J. The complainant is one of the creditors of the late and 
now insolvent Exchange National Bank of Norfolk. The bill is brought 
against the late directors of the insolvent bank, one of whom was prési- 
dent and another cashier, and against the présent receiver of that bank. 
The complainant bank transacted with the Norfolk bank the business of 
collections, each for the other. In the fortnight preceding the closing 
of the doors of the insolvent institution, which occurred on the 2d of 
April, 1885, a balance of $14,883 was in favor of the complainant against 
the Norfolk bank, less dividends, not exceeding 60 per cent., that hâve 
been paid by the receiver. The bill, after setting ont this claim, charges 
that the défendant directors — 

"Did not give that care, supervision, and attention to the afEairs of the bank 
which the duties of their office and the nature of the trust reposed in them re- 
quired; but, on the contrary, neglected the same, and intrusted the entire 
business concerns of the bank to [its président and cashier,] who recklessly 
and improvidently loaned the money and securlties of the bank to varions 
ennbarrassed and insolvent firms and individuals, without taking proper and 
sufflcient securities for the protection of the creditors and others confiding in 
the directors' management of the bank, and recklessly converted the money 
of the bank to their use; the said président and cashier carrying a joint ac- 
count at said bank, which at the time of its failure was overdrawn in the 
enormous sum of over sixty thousand dollars." 

The bill proceeds to set ont a detailed séries of "facts and circum- 
fitances," similar to the statement as to the président and cashier, relat^ 
ing to thèse officers and two other of the defendant's directors, with a 
view of showing more specifically what it characterizes as the "gross nég- 
ligence and mismanagemeut of the bank by its directors and officers." 
It charges that "it was the custom of the directors to meet only to or- 
ganize and to déclare dividends," and that the misappropriation of the 
funds, and wrongful acts which it describes, occurred during the man- 
agement of the affairs of the bank by the directors, who are défendants 
in this suit. The bill prays for a discovery on oath from each of the 
défendants of ail facts in their knowledge, and which they may hâve 
heard and believe, touching the mismanagemeut complained of, and that 
they shall severally answer, generally and specifically, the charges whieh 
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it sets out. It prays that the matters chargea may be referred to a com- 
missionei! of the courte to *ascertain the trutb of the statements and 
charges which it makes, and the liability of the défendants severally to 
make good the loss coiïiplaitted of, and to ascertàin and report ail other 
matters pertinent to this case which complainant bas not had the meaus 
ofobtaining. There i^'ï prslyer for général relief. 

The epi tome thus given of the bill shows sufficiently the character of 
this Sliît, and sùggests on its face the grounds of démarrer on which the 
case cornes before the court; and the question presented is whether a 
creditor of an insolvent national bank of the United States can sue its 
directors for the purpose of fixing upoh them a personal liability for the 
mismanagement of such an institution. It is not a question whether 
thèse' directors are liable or not, or may be sued or not, and subjected to 
the liability, but only whether a creditor of a national bank can sue its 
directors for misraatjageraent and négligence of his own mère volition. 
It is eleinentary law that, if Jones injures Smith's person, and Smith 
owes Brown a debt, Brown cannot sue Jones for damages as a means of 
makingigood his debt against Smith. So, if Jones buys a horse from 
Smith, Brown, Smith's creditor, cannot sue Jones, Smith's debtor, for 
the purch:ase money. There is no privity between Jones and Brown, 
either of icontract or tort, on which the action can rest. The uni versai 
rule, as old as the law itself, is that , unless there be privity between plain- 
tifif and défendant, no action will lie; and in this respect equity follows 
the Ipw, although equity, when once ha.ving cognizance of a cause be- 
tween principal parties in privity, will then, when neceasaryto etfect its 
poliçy of doing complète justice, briug other persons incidentally con- 
nected with the subject ofcontroversy before it, whether thèse latter are 
in privity or not. The rule has no relaxation except where statute law 
intervenes to relieve a hatdship, which, in exceptional casés, would re- 
suit frbûi its enforcement, ând except w'hère equity, after a wrongtul re- 
fusai to sue by the proper plaintilf, then authorizcs suit under its own 
direction. A case in which the statute law intervened was that of Trus- 
teea v. Bommx, 4 Hughes, ,(U. S.) 387, 8 Ped. Re|). 881, cited on brief 
for complainant. The p^ise is known to the profession of Virginia as 
"The Dollar Savings Bank Qm." That suit was brought by trustées in 
bankruptcy against the directors of a disgracefuUy insolvent bank, by 
trustées whom the national bankruptcy act expressly authorized and di- 
rected to sue for assets ;of ihe bankrupt. That suit went to a decree 
from which there was no appeal, and the directors paid into the assets 
în bankFU|)toy the amouut settled upon as proper in the case. 

If thè areceiver of the late Exchange National Bank of Norfolk, instead 
of a single creditor, had brougiit the: suit now under considération, the 
question; of demurrer would hâve beeh iimilar in its main feature, but 
not in )all its features, to that which was décided on demurrer in the 
Dollar Savinga Bank Cksep because, under the national banking act, the 
reofôiveri of an insolvéntinational bank is authorized and required, under 
thé direction of the comptroller of the currency, to take possession of the 
assets ofevery description of the insolvent bank, and tu collect ail debts. 
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dues, and cla,xiï>g Ibqlonging to it. Section 5234. In respect to direct- 
ors of an insolvent national bank, the national banking act provides 
that, if they knowingly violate, or knowingly permit any of ifs officers, 
agents, or servants to viokte, any provisions of law enacted;to secure a 
proper administration of the affâirs ofsuch banks, its charter may be 
forfeited, on a décree by a proper court of the United States, in a suit 
brought by the coniptrollej: of the currency in bis own name for that 
purpose. . Section 5239. ; It further provides that every director who 
shall hâve participated in or apsented to the violation shall be liable in 
his Personal and indivjdual çapacity for ail damages which the associa- 
tion or its shareholders shall hâve sustained in conséquence of such 
, violation. , Thus the statute law makes ditectors of a national bank lia- 
ble in dajnages for violations of their duty, or négligence or maifeàsance 
as directôrs, and, prescribea how they shall be subjected to liability. 
Being, liable in damages, they are amenable to suit for damages in a 
jury piroceeding, and not,! infer, to suit in any other form, whetherat 
law or in equity. But, even if they were amenable to liability in a 
proceeding.not sounding in damages, then, the damages recoverable be- 
ing an asset p/i the bank, the statute law empowers and requires the re- 
ceiver of the injured bank, under the direction of the comptroUer, and 
him ^one, to sue for the claim- Except the receiver, the statute law 
nowhere authorizes suit to be brought. by any person not in privity 
against directors of national banks. , Thfl;bill of complaint under con- 
sidération bas therefore no sanction in respect to its party plaintifif fr«m 
the statute law of the land. Dpes it présent a case in which equityj in 
the exercise pf a high preregative to which it feels at liberty sometimes 
to resort, will relie ve against the rule of priyity, and entertain this suit, 
though brought by a plaintiff otherwise incompétent to sue? Certainly 
the bill contains nothing on. its face to require or to justify such a re- 
course. Bxceptional authority to sue is given only in the rare .cases in 
which those legaUy compétent to sue ivrongrully refuse to do so. When 
such.a case ispresented, equity will sometimes authorize and direct suit 
to be brought by some other plaintiff whom it may approve. 

As beifore said, whatever is claimed in the suit at bar would be an afe- 
set in the hands of the receiver if recovered, and the statute law imposes 
upon him the duty of suing fpr it, under the comptroUer's direction. 
But this bill contains no allégation either that complainant Called upon 
the comptroller to direct the receiver to sue, and he refused, or that the 
receiver himselfwascallçd upon and refused^ Containing no such al- 
légation, the bill makes no case for a suit by a person other than the re- 
ceiver. Nor would it follow, even if such an application had been made 
and refused, and the fact had been duly alleged in the bill, that this 
suit could be maintained; for in cases where directors of national banks 
bave violated, or negligently permitted the violation of, the laws regulat- 
ing those banks, the statute law seems to require that the question of 
violation shall be judicially determined in a proper court of the United 
States, in a suit instituted in his own name by the comptroller for that 
spécifie purpose, before the liability can attach to the directors; and 
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theréfore ît would seem that directors cannot be pursued indivîdually 
foreuch violation until after such an adjudication thus obtained. So 
tbat, if the receiver and the comptroller, though called upon to sue the 
défendants in this suit, had refused to do so, even the allégation of such 
application and refusai would hâve been insufficient ground of authority 
for bringing this suit. 

I am of opinion that the provisions of the national banking act enter 
as part into the contracta of creditors with the national banks, and that 
those provisions which define the lîability of directors, and prescribe 
the proceedings to be taken against them, when guilty of violations of 
the act, are exclusive of other liability and other proceedings; and that 
it is not within the prérogative of equity to authorize a disregard of the 
provisions of the national banking act, defining such liability and pre- 
scribing such proceedings. In view of sections 5284 and 5239 of the 
act, I am of opinion, theréfore, that this court cannot entertain the suit 
of a créditer against the directors of the late Exchange National Bank. 

It is ùseless to maintain that the bill under considération is a gênerai 
creditors' bill, and as such may be entertained, in accoi-dance with the 
nsuâl practice of equity j in creditors' suits. A creditors' bill is one brought 
by creditors of an insolvent debtor -against the debtor and such person 
as may hâve custody of bis estate, having for its object an équitable dis- 
tribution of his effects. It is a suit between creditors and their debtor; 
between parties standing in the relation to each other of direct and com- 
plète privity. No statiitory authorization or extraordinary stretch of 
the equity prérogative is required to validate such a proceeding. In this 
respect, a creditors' bill is the antipodes of the one at bar. That rests 
on fuU privity between plaintiffs and défendant; this has no shadow of 
privity to stand upon. But even if this were a bill resting on privity, 
it would be a creditors' bill only in form. It was iiled on the 31 si 
March, 1890; whefeas, on the 2d April, three days afterwards, the fifth 
anniversary of the closing of the doors of the Exchange National Bank 
of Norfolk recurred, when the claimS of ail creditors who could corne in 
and participate in the benefits of the bill became barred by limitation. 
No petitibti was filéd in the case by any créditer before the 2d April, 
1890V and of course none bave been filèd since. So that, in fact, the 
bill isihat of one créditer alone of an insolvent national bank, brought 
gratuitously, without previous application to the comptroller and receiver, 
aùd a refusai on their part to sue. 

The demurrer must be sustained, and the bill must be dismissed. 
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McBkIDK V. BOABD OF COMMISSIONERS OF PlERCE COUNTY. 
(Ciroult Court, D. WashingUm, W. D. October 15, 1890.) 

1. INJUNCTION— WaSTB— DlSPHTBD TiTLE. 

A bill for an injunction to prevent the commission ol waste, whicli shows that the 
plaintiff is an applicant to purcliase the premises f rom the United States as min- 
erai land; that his right to so acquire the title is being contested in thetJnited 
States land-office; and that the défendants claim title ad versely to him,—does not 
State a «ase within any known exception to the gênerai mie, that equity will not 
interfère by injunction to prevent waste when the complainant's title is disputed. 

3. Bamb— Interprétation op Statuts. 

Under the rule for construing statutes, that an act of the législature is not bind- 
ing upon the state unless made so by spécial and particular words, a state law, au- 
thorizing an injunction to prevent waste where two or more persons are opposing 
claimants to the same tract of public land under the laws of the United States, is 
not< applicable in a case in which the state is ooe of the claimants. 

8. Samb— "Persons. " 

The word «persons, " when used in a statute, does not include tho state. 

{Syllabug by the Court.) 

Wm, H. Ried, for plaintiff. 

Sneit, Bedford & Claypool and CaUcina & Shackleford, for défendants. 

Hanmed, J, This is a suit for an injunction, brought against the 
défendants in their oflBcial and représentative capacity as the board of 
county commissioners of Pierce county. A demurrer on the ground that 
there is no equity in the bill has been interposed, and the questions so 
raised are now to be passed upon. The sole object of the suit is to pre- 
vent the commission of waste upon portions of section 16, in township 
20 N., of range 3 E., in Pierce county, which, as the bill allèges, the 
défendants, in their officiai character, threaten and intend doing by caus- 
ing the tiinber trees growing thereon to be eut down and removed, which 
will materially lessen the value of the inheri tance. The plaintiff shows 
no title to the lands, nor interest therein, other than as an applicant to 
purchase the same as minerai land from the United Statea, under the 
laws providing for the sale and disposai of lands valuable for the min- 
erai therein, and the bill shows that his claims are being contested in 
the United States land-office by the state of Washington, and that the 
register and receiver of the land-office hâve not yet given their décision 
as to his right to acquire title. As now administered in some of the 
courts of this country, equity will not deny to one having the title to 
land an injunction to restrain the commission of waste thereon, seriously 
impairing the value of the inheritance, on the ground of the title being 
disputed, or because of the pendency of an action to establish the title 
or to détermine any question affecting it. Such relief has been granted 
in a few cases, under peculiar circumstances, or where by statute the eq- 
uity powerof the courts has been enlarged, as in the case oî Lanier v. 
Alison, 31 Fed. Rep. 100. But in gênerai such relief will be granted 
only for the protection of an existing right, and only in favor of one in 
whom an estate of inheritance is shown to be vested by unquestioned 
proof. 

v.44F.no.l — 2 
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I can find no reason in the facts of the case before me to justify a de- 
parturp/from. this time-honored ruie. On thç contrary, the;eo«;rt could 
only, in the performance of an imperative and maniiest duty under the 
law, exert its extraordinary power se as to interfère with the use of prop- 
erty known to be of immense value for purposes other than mining, in 
behalf pf one whose claini to a mère inchoate right to àcquire title is 
supported only by the assertion ©f a mère conclusion that the land was, 
uildeT the laws relating to minerai lands of the United States, subject to 
his entry. Section 604, of the Code of Washington Territory, has been 
callëd to rdy attention by counsél for the plaintiff, and it is urged that 
by this enactment a right to^the injunction prayed for is givén. This 
stntute does in efiTect authorîze an injunction to prevent waste in cases 
whw^ tWo or more persoiis ajïe opposing claimants to the same tract of 
land under the land laws'df the United States. But It is not applicable 
to this ,55986, for, although this is, a case in which there aréopposing 
claimants to the same tract of land, under the laws of the Upited States, 
inasmuch as the plaintiff is endeavoring to acquire it through the prê- 
teuse of an intention on his part of working it as a mine, and it niay be 
assutoed as ri mattér ôf ' law, althoogh it is not alleged in the bill, that 
the State of Washington claims it as a part of the grant made to it by act 
of CQUgres? for school purj^ses, still it dpes not come within the letter 
of the act, because the opposing clai^oanits are not two or more persons. 
One of the oppqsing dainaants is the; state of Washington, and it is not 
a "perspn" wjthin the ordinary or légal définition of that word. The 
court of appeals of Ney? Yorife;, in a ca«e in which the définition of the 
word was pf vital importance, and in whiçh its décision was afterwards, 
on appeal, affirmed by the suprême court.pf the United States, held that 
the word "person" does.notj.in its ordjnary or légal définition, include 
either a state or a nation. In re Fox, 52 N- Y. 535; U. S. v. Fox, 94 U. 
S. 315. Looking now to , the spirit a,nd ; intent of the law, it becomes 
only more; clearly apparent that it çannot apply tp this case. Thejn- 
junctiop prayed for cannpt affeot the défendants as individuals. , It is 
only sought to restrain the board of couçty commissipners from execut- 
ing a law of the state as, the agent and. instrument of the state, and by 
no r]ijil§ for the interprétation of statutes can such a law, made for the 
benefit of itg çitizens, be faù:ly invpked orappliçd asagainst thesover- 
eign and; maker of the law. Blackstone, speaking of the prérogative of 
the crowii, says: 

" The kirig Is not bouhd by any act of parliament unless he be named therein 
by specialiand particular words. The most gênerai words that can be devised 
(♦any perso» or persons, bodies politic or corporate,,' etp.,) affect not him in 
the least if , they may tend to restrain or dimipish any of his rights or inter- 
ests, for it.would be of most mischiéyoua conséquence to the public if the 
Strength ôf the executive poWer Were liable to be curtailèd without its own 
express consent, by constructions and i mplications of the subject. " 

In this coantry the saine rule of construction ,has always been recog- 
nized.> . Laws giving rights tp Utigants are in gênerai made for citizens, 
and, unlèss clèarly indicated by particular words, an intention to bind 
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the State by such enactmènts will not be presumed. EridL Interp..St. 
§ 161. This statute was first enacted by the territorial législature, at its 
first session, in 1854, as part of the civil practice act, and I think it is 
obvions that the law-makers did not, either at the time of originally 
drafting it, or re-enacting it, contemplate that the territory or state would 
become an opposing claimantto land under the laws of the United States, 
or that the exécution of its subsequently enacted laws could be thereby 
hindered or prevented. The demurrer, therefore, should be sustained, 
and a judgment thereon entered for the défendant. 



Eelley V. Ypsilanti Dress-Stay Manuf'g Co. 

(Circuit Court, E. D. MU3ilga/n. November 17, 1890.) 

1. iKTONOnON— SUITS POB ISTRINOBMBNT— lâStHS OT ThREATBSINQ CIRCULARS. 

Â défendant In a patent suit, who was the manufacturer of certain articles 
claimed to be an infringement .of plaintiS's patent, sought to obtain an order en- 
joining the prosecutio'n of three sultsbegun in other districts aeainst its customers, 
as well as the commencement of nevv suits, and the sending of lettersand circalars 
to otbers engaged in the trade, threatening prosecutlon for selling articles made by 
the défendant. Held — First, that the proseoution of suits in other districts should 
not be e&loined, because such suits were begun before this suit, and because comlty 
demandecl that application, should be madeto the court Inwhichsuch suits were 
pending. 

2. Samb— Irrbfabablb Isivict, 

Second, that as the plaintifC might recover substantlal damages against the de- 
tendant's vendees, in addition to those which he would be entitled to recover against 
thé'defendant as manufacturer, the commencement of new suits should not be en- 
joined, unless irréparable injuiy was threatened to defendant's business, or there 
was évidence of malice or bad faitbon the part of the plaintifl in commencing such 
suits. 
S. Samb. 

And, tltird, that plaintiS bad a rlght to notify persons using bis device of his 
claim, and to call attention to the f act that, by selling or using it, they were making 
themselves liable to prosecutlon, and that an injunction would not be ordered unless 
the language of his letters or circulars was false, malicious, offensive, or opprobri- 
ous, or they were used for the wiUf ul purpose of inflicting an Injury. 
{Syllalms by the Court.) 

In Equity. 

On pétition by défendant for an injunction to resf rain the commence- 
ment and prosecution of suits against its customers and the sending of 
circulars to others engaged in the trade. 

The pétition set forth, in substance, that this suit wasbrought against 
the petitioner on the lOth of September, 1890, for the infringement of 
a patent corset stay; that petitioner ownsproperty subject to exécution 
in this district of the value of $50,000, and is engaged in the manu tact- 
tiré of dress stays at Ypsilanti, under a patent to Enoch C. Bowlings 
and ariother to Elsie M. Smith; that plaintiff bas brought three suits for 
alleged infringement of his patent against customers of petitioner for sell- 
ing, in the ordinary covu-se of trade, dress stays made by petitioner, the 
défense; of which suits petitioner is forced to assume, viz., one in the 
circuit court for the soùthern district of New York against the &rm of 
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Gidhovn, Eobbins & Co. , one in the circuit court of Massachusetts against 
Goleman, Mead & Co., and one in the circuit court for Illinois agaidst 
the Storm & Hill Company; that the défendants in thèse suits are mer- 
chants, and hâve no real interest in the suits, petitioner being the real 
défendant; that, in addition to bringing said suits, plaintiff has sought 
further to intimidate the trade, and maliciously to injure and interfère 
with his business by means of circulars and letters from himself and fais 
counsel addressedto petitioner's customers, threatening suit against them; 
and also in advertising that he will bring suit against any person who 
sells a dress stay made in the same manner as petitioner's; that petitioner 
has filed its answer, and is ready to proceed with the trial, and is abun- 
dantly responsible for ail damages or profits which may be recovered 
against it. Prayer for an injunction against the prosecution of suits al- 
ready begun, against the bringing of other suits against petitioner's cus- 
tomers, and against molesting in any way by letters, circulars, oral 
threats, or otherwise, persons who may buy or sell or deal in petitioner's 
dress stays, etc., during the pendency of this suit. 

George H. Lothrop, for petitioner. 

Ohas. H. Fisk and Broadnax & BuU, for plaintiff. 

Brown, J. Défendant seeks in this pétition to obtaîn an injunction 
for three distinct purposes, riz. , to prevent (1) the prosecution of three 
suits alreàdy begun; (2) the commencement of new suits against its cus- 
tomers; and (3) the molesting of others engaged in the trade by letters, 
circulars, or oral threats. As the légal principles applicable to thèse 
three kinds of relief are not preoisely the same, we are compelled to give 
them an independent considération. 

1 . Conceding that there are intimations in some of the cases that the 
court has power to enjoin the prosecution of suits already begun in other 
districts, (although our attention has not heen called to any reported 
case where an injunction was actually ordered,) we think that this power, 
if it exists at ail, of which we bave grave doubt, should not be exer- 
cised in this case for the following reasons: First. Because the suits 
sought to be enjoined were ail begun before this suit. While this case 
may not be exactly within the line of authorities which hold that, where 
jurisdiction has once attached, it cànnot be taken away by proceedings 
in another court, — a question which frequently arises where property in 
possession of one court is interfered with by another, or an issue pend- 
ing in one court is raised in another, — still we apprehend that there must 
be some peculiar reason giving to the court enjoining some superior au- 
thority to the other, such, for instance, as the pendency of proceedings 
under the bankruptcy or limited liability act, to authorize it to reach 
eut its arm and arrest a pending suit of like character in another court. 
Second. Because we think that comity demands that the application 
should be made to the court in which the proceedings are pending. Such 
court is perfectly compétent to give the relief, and wonld undoubtedly 
do 80 upon a proper showing. For this court to assume such power is 
virtually ah attempt to dictate to another court of co-ordinate jurisdic- 
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tion wbat it ought to do in a particular case, and would naturally be 
considered as an offensive intermeddling with its proceedings. 'Hiird. 
As the plaintifF is a non-resident of this district, an injunction, if granted, 
could only be enforced by staying proceedings in this court, or dismiss- 
ing bis bill. He migbt still elest to proceed in the other courts, whicb 
would be under no obligation to take notice of our injunction. 

2. With regard to the commencement of new suits, there are undoubt- 
edly authorities which support the contention of the défendant; but most 
of them seem to be founded upon an impression with regard to the rights 
of a patentée against infringers which the suprême Court has heid to be 
erroneous. Thus, in BirdsaU v. Manufaduring Co., 1 Hughes, 64, where 
a similar application was mâde by a défendant who had been sued for 
manufacturing and selling a patentèd machine for huUing and threshing 
clover, it Was held thatan injunction should be granted, the court giving 
asareason: 

"That the défendants were thorouglily responsible, and that upon the orig- 
inal suit béing carried on to completion, if recovery was made, the côrnplain- 
ant would recover in that suit ail: the profits that défendants had obtained 
from the wrongful manufacture, and the damages that lie had suffered by 
reason of the wrongful manufacture, and Ihat complaipant would therefqre 
be put in thé same position as if he had originally sold ail the machines ; that, 
this being the case, he ought not to be allowed to interfère with the vendees 
of défendants while the suit against them was pending." 

Yet, in a subséquent case upon the same patent, (jBirdaeM v. Shcdiol, 
112 U. S. 485, 5 Sup. Ct. Rep. 244,) it was held that a decree in favor 
of a patentée, upon a bill in equity against one person for making and sell- 
ing a patentèd machine, was no bar to a subséquent suit by the patentée 
against another person for afterwards using the same machine within the 
term of the patent; that while a license to make, use, and sell machines 
gives the licensee the right tp do so throughout the term of bis patent, 
and has the effect of whoUy releasing them from the monopoly, and dis- 
charging ail claims of the patentée for their use by anybody , an infringer 
does not, by paying damages for making and using a machine in in- 
fringement of a patent, acquire any right himself to a future use of the 
machine. "On the contrary, he may, in addition to the payment of 
damages for past infringement, be restrained by injunction from further 
use, and, when the whole machine is an infringement of the patent, be 
ordered to deliver it up to be destroyed." The court in this case cites 
with approval the case of Pmn v. Bibhy, L. R. 3 Eq. 308, in which the 
chancellor said that "the patent is a continuing patent, and I do not see 
why the article should not be foUowed in every man's hands until the in- 
fringement is got rid of. So long as the article is used, there is a con- 
tinuing damage." We do not see why the same principle does not apply 
to one who purchases of the manufacturer for the purpose of reselling' 
to consumers. Indeed, it is difficult to see how this case can be recon- 
ciled with the language of the courts in Spavlding v. Page, 4 Fish. Pat. 
Cas., 641; Gilbert, etc^,Cp.v. Bumng, 12 Blatchf. 426; Peirigo v.Spaiddr 
ing, 13 Blatchf. 391; BocOh v. Seevm, 19 0. G. 1140. So, i» AUwy.. 
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Stowe^l 16 Fed. Rep. 783, in which the injunctibn was denied, it was 
intimated that, "wheïe a patentée recbvers from an infringiug manufact- 
urer fall damages and profits on accountof the infringement, the pur- 
chaser ifrom euch manufactureirf who' is a user of the machine, will be 
proteoted in such use against a suit for infringement, as he would be if 
he were a licensee from the patentée." In this view of the law it was 
hélà that, to prevent a multiplicity ofsuits, the court might, in a proper 
case, atld' oa proper showing, require the prosecution of suits between a 
patentée' and a mère user of a patented machine to be suspended, to 
await thie resuit of the suit between the patentée and the principal in- 
fringer from whom the user purchased this machine, — a doctrine in 
which 'WefuUy concur, âlthough we think the application should be 
madetO'the courts in which thèse suits are pending. The cases of /de 
V. JBngiiie Go., 81 Ped. Rep. 901, and Ncaional Cash Register Co. v, Bos- 
ton Gash Indicator Cb., 41 Fed. Rep. 51, seem to hâve been decided upon 
the autliprity of the prior cases, J^nd without the attention of the court 
being called to the case of JBirdseU v. Shaliol, abdve cited, Upon the 
other hand, in ChemimlWorh V. Hecker, 11 Blatchf, 652, it was held, by 
Mr. Justice Blatchford, that thé court had no jurisiliction of a bill 
filed by a patentée to assume td régulate the condùct of the plaintiffs by 
injunction, éxcept as regards thp proceediugs in the particular suit. 
"To grant the injunction, asked for, would be to turn the défendant into 
the plaintiff, and the plaintiff into the défendant, and to administer in- 
dependent affirmative relief ih favor of a party, without his coming into 
court as an actor, by bill or othe* pleading containing allégations capa- 
ble of being put in issue by formai pleading, or of being contested on 
proofs, and 'to do so on matterS arising poat lUent motnm." See, also, As- 
bextos Felthig Oo. v. (7. S.,etc., FMng Oo., etc., 13 Blatchf. 453. 

The viewwe'have taken of the case of BirdseU v. Shulîol seeras to be 
supported by the opinion ofjudge Coxe, in Tutdev. Matthews, 28 Fed. 
Rep. 98, in whioh a similar application for an injunction was denied upon 
the authority of that case. 

There is undoubte<ny great forôé in the argument that a défendant 
manufacturer, who has agreed to défend suits brought against his cus- 
tomers, and indemnilythem against damages obtained by theirselling his 
machines or device, ought not tO be vexed by a multiplicity of suits in 
difl'erent parts of the country/ But, in view of the case oî BirdseU v, 
Shaliol, it ia not easy to see how the recovery of damages from the de- 
fendant for manufacturing and seiling would prevent the recovery of 
other substalitial damages frotn the defendant's vendees for their profits 
upon rèselling the patented articles. If the recovery ôf damages from 
the manufacturer does uùt Operate as a license to lise the patented arti- 
cle, or, in the language of the suprême court in Bbomer v. McQuewan, 
14 How. 649, to pass it out of the limitation of thë mOtiopoly, therè 
would seém to be no r^on for enjbining him from prosecuting any onè 
trespassing tipon his domalûii The risk of being ihulcted in 6osts will 
ordinarily be sufficîëiit ta pi'event the patentée from bringing any gréât 
nAimber of suits uàtil hispatcnt has beeu jtidicially established. 
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In addition to thèse considérations, the plaintifif, by an injunction of 
this kind, might be dèbarredfrom the cottimencement of actions pend- 
ing an appeal so long as to lose bis rights against infringers, since it is 
well settled that the existence 6f an injunction doteà not ôperate to sus- 
pend the running of the statute of limitations. Wood, Lira. 484. 

There would seem to be, however, rib bbjection ib tlxe court in whicn 
such actions are brought staying proceedings in them until the validity 
of plaiiitiff 's patent and the infringement of the défendant bave been ju- 
dicially ascertained in one of the principal suits; and perhaps in an ag- 
gravated case of threatened irréparable injury to defendant's business, or, 
if there were any évidence of malice, oppression, or bad faith on the part of 
the plaintifif, the court might enjoin temporarily the commencement of 
new suits. 

3. With regard to the third branch of this application, viz,, the mo- 
lesting of others engaged . in the trade by lëtters, circulars, and oral 
threats, it is sutficient to say that, even if it be conceded that a court of 
equity. haSi power upon pétition of a défendant to çnjoin the plaintiff 
frorapubjishinglibelousstatementsconcerning bis business, there would 
seem tobe no^good reason y/hy jl patentée may noinotify persons using 
bî^ de vice of his claim, and call attention to the fact that, by selling or 
nsing it, they are making theniselves liable to a proseçution. Thiereig 
undoubtedly authority for holding that, if thef language of such letters 
or circulars be false, malicious, offensive, or opprpbripus, or used.for 
the willful purpose of inflicting an injury, the party is entitled to his 
remedy by injunction ; a,nd this is the extent to which the authorities go. 
Hovey V. Rubber Tip PencU Go., 57 N. Y. H9; Snow y^ Judson, 3§ 
Barb. 210; Emack v, iïane, 34 Fed. Rep. 46; Crofi v. Richci,rdson, 59 
How^ Pr. 356; Wren v. WeUd, L. R. 4 Q. B. 730. Upon, the other hand, 
it Tyould seem to be an act of prudence, if not of kindness, upon the part 
of a patentée, to no tify the public of his invention, and to warn persons 
dealing ip'tbe article of the conséquence of purchasihg from others, and 
in such cases an injunction has been uniformly denied. Chase v. TuUle, 
27 Fed. Rep. 110; Boston Diatite Go. v. Florence Manuf g Cb., 114 Mass. 
69; Kidd v. S(yrry, 28 Fed. Rep. 773. The language of the letters in 
the présent case is perfectly respectful and courteous, and while the 
circular is a distinct and firm assertion of the patentee's rights, there is 
nothing in it to which the person receiving it can take a just exception. 
,Nor is there anything to indicate that they were not written in good 
faith, and in the belief that the plaintifif had rights under his patents 
which he was entitled to protect by suit. 

The motion for an injunction is therefore denied. 
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Southern Cotton Oïl Co. v. Wemple. 
(Circuit Court, N. D. New York. November t4. 1890.) 

. Taxation— FoBBioN Corporations Doing Business within the State. 

A foreign mannfacturing company whicb maintains an established location and 
an agent in New York clty for the'pnrpose of selling Its products or faoilitating 
their sale, and which keeps funds in New York city to maintaln its place of busi- 
ness and to enable its agent to carry on his opérations, is "doing business within 
the State" within the meaning of Laws N. Y. 1885, co. 359, 501, which provide that 
every foreign corporation "doing business within this 8tate"shallbesubjectto a 
taz on its corporate franchise or business, to be computed on the basis of the amount 
of capital stock employed within the State. 

In Equity. On bill for injunction. 
W. ■ W. MacFarland, for complainant. ■ 
Chas. F. Tabor, Atty. Gen., for défendant. 

Wallace, J. This suit is brought by complainant to reslraîn the 
collection ôf a tax assessed against it by the comptroller of the state of 
New York for the years 1887, 1888, and 1889, under a, statute which 
enacts that "every corporation, joint-stock company, or association what- 
éver, now or hereafter incorporated or organized under any law of this 
statè, or now or hereafter iiicorporated or organized by or under the laws 
of any other state or country , and doing business in this state, shall be 
subject to pay a tax upon its corporate franchise or business." Laws N. 
Y. 1885, c. 369. The statute provides that "the amount of capital 
stock, which shall be the basis for tax, * * * shall be the amount 
of capital stock employed within this state." Id. c. 601. Complaint 
•is not made of any excessive or irregular assessment, but the bill avers 
that the complainant is not subject to taxation, and that the assessment 
is void. The complainant is a manufacturing corporation, organized un- 
der the laws of New Jersey, and having its principal place of business in 
that state. Its factories and plant are ail situate outside the state of 
New York. It sells its products in varions states and in foreign eoun- 
tries, and for that purpose, during the years 1887, 1888, and 1889, it 
maintained a sales agency and office at New York city, and kept a bank 
accourit there for the convenience of its local transactions. Its corporate 
meetings have alwa^s been heîd either at its principal office in New 
Jersey, or in Philadelphia, whe're it bas a braneh office, and whère its 
books'of acoount are kept and its gênerai finaiicial business is donc. The 
président of the corporation déposes as follows: 

"Since about Octobeti 1887, the Company has had a sales agent in the city 
of New York, whose duty it has been to make sales of the products of the 
conipany's mills. Thèse products are not regularly kept on store at any place 
in the state of New York, but the sales agent leceivesorders, wliich he trans- 
mits to the conipany's officers and manugeis, and the fioods are then for- 
warded from the company's raills for delivery to the purchaser. Such deliv- 
eries are, and always hâve been, made in the same barrels, tanks, or pack- 
ages in which the products liave been brought from the mills into the state, 
and without opening or breaking any of the tanks, barrels, or packages, ex- 
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cept that in certain instances, in 1888, purchasers having ordered refined oil, 
some crude oil was brought to New York and refined by certain reflners, un- 
der çontract with the complainant, and when so refined was delivered to Ihe 
purchasers. Oecasionally a small amoimt of oil or olher product o£ the com- 
pany's mills in excess of actual sales has been sent to New York, and placed 
in store until sold. Such productshave alwaysbeen stored, and aubsequently 
sold and delivered in tlie barrels or packages in which they hâve been brought 
into the state. The total Hmount of such sales from store during theyears 
1887, 1888, and 1889 has not exceeded 5 per cent, of the total sales made by 
the New York sales agent. ïhe proceeds of ail sales made by the New York 
agent were either sent to the Philadelphia oflice or deposited in bank, subject 
to the drafts of that office, as hereinafter stated. During the year 1888 the 
Company, in the state of New York, had an average deposit of about $15,000, 
ând in the year 1889 about $88,000. Thèse deposits were subject only to the 
draft of the Pennsylvania office, The sales agent had a small bank account, 
never exceeding $2,500, for payment of office expenses. Except as above 
stated, the complainant has done no business of any kind whatever in the 
state of New York, and ail the sales and transactions of its sales agent hâve 
been conducied in the manner above stated." 

The tax authorized by the statu te is upon the privilège of foreign cor- 
porations to do business within this state, and is not one upon property. 
Peoplev. Trust Co., 96 N. Y. 387; Peoplev. Mining Oj., 105 N. Y. 76, 
11 N. E. Rep. 155; Home Ins. Co. v. Neio York, 134 U. S. 594, 10 Sup. 
et. Rep. 593. Such a tax has no référence to the characterof the prop- 
erty in which the capital of the corporation is invested or used, and, its 
legality is not afifeeted by the nature of the property upon which it opér- 
âtes. Whether the property upon which it may incidentally operate 
is taxable or not, is immaterial. WaUace v. Myers, 88 Fed. Rep, 184; 
Society V. Coite, 6 Wall. 594; Institution \. Massachusetts, Id. 631; Home 
Ins. Go.v. New York, llQU.S.Ud, 8 Sup. Ct. Rep. 1385. The real ques- 
tion, and the only question, in the case concerning the legality of the tax is 
whether, upon the facts shown, the complainant was doing business in 
this state. If it was not, within the meaning of this statute, there was 
no statutory authority for the tax which has been assessed against it. 
This question is one of the ipterpretation of a state statute. It is one 
which it is peculiarly the province of the state courts to décide, and one 
as to which their décisions, and notthose of this court, are authoritative. 
It has been somewhat considered by the court of appeals in Peopk v. Trust 
Co. and Peuple v. Mining Co., supra, but in no other adjudications which 
hâve beeii brought to the attention of this court. The case of People 
V. Commissioners of Taxes, 23 N. Y. 242, is also relied upon by the com- 
plainant as throwing some light upon the meaning of the statute; but 
that judgment seems to be of but little value hère, because the tax 
under considération was a tax upon propertj', and the question was as to 
the character of the property or investments subject to the tax. In Peo- 
ple V. Trust Co. the question of the meaning of the term "doing busi- 
ness" or "corporatè business" was not involved; but Eael, J., after stat- 
ing that the inquiry was not presented, used this language: 

"Does it mean oceasional or incidental corporatè business, or continuous 
businesss sùbstantially tlirough the year? • * * Does not the statute. 
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wïien !t provides as the.measure of the tax the amount of diividends earned; 
bjK the entire business ofi the corporation, or the entire cash .value of ils capi- 
tal stock, mean by «ita corporate business ' substantially the whple or the 
main Cotfjorate business which it was ohartered to transact? Thèse questions 
weleaye unansweted." 

Sioce that case was, decided the statute has been amended so that the 
measure of the tax is no longer the amount of dividende earned by the 
entire business of the corporation, or the entire cash value of its capital 
stock, but is "the amount of capital stock employed within this state." 
ïn other words, the présent act apportions the tax, and measures it as 
to the business done within this state by the amount of capital employed 
here>in doing it. In People v. Mnîng Oo. the meaning of the term was 
neceesarily involved, but the décision Mis short of solving the présent 
question. In that case the corporation taxed was a Utah mining com- 
pan^. While môst of its business Was done in Utah and Chicago, its 
silvér buUion was ail sent to Nèiir York city, and sold thère. The pro- 
ceeds were deposited there, and in part loaned and in part paid out for 
the cOrnpany's business there, the balance being sent to Utah and Chi- 
cago for use in the business. The président, secretary, and treasurer of 
the corporation had their offices in New York city, its directors held 
theit attnùàl môetingâ there, and ail its dividends were paid there, Re- 
ferringtd thèse facts, the court said: , 

"There was thus a Véry* substantial pùrtibh of its business done in the city 
of NeKir York. The business did not conslst of an occasional transaction, but 
an office wWs kept there, and the business continuously transacted there dur- 
ing thewhote year. We cannot construe the words < doing business in this 
State ' to mean the whole business of the corporation within this state, and 
while we are not prepared to hold that an occasional business transaction, 
tbat'keeping.àn office wliere meetings of ihe directors are held, transfer-book 
kept, dividends declared and paid, and other business merely incidental to the 
tegulâr business of the corporation is done,.woiild bring a corporation within 
thé act, yet when, as ih this case, ail thèse things are done, and in addition 
thereto a substantial part of the regular business of the corporation was car- 
ried Qn;here, tben we are unable to say that the corporation was not brought 
within the act {^ one 'doing business within the state.' " 

Aceording to the viewfi thiîs expressed, doing business within the state 
does not ûonsist of oC(Sasional transactions, or the keeping of an office 
whéré transactions take place whioh are merely incidental to the regu- 
lar business of the coi'pbration. Applying them to the présent case, the 
occasional tefining of oii in New York and the occasional storage of prod- 
ucts in- âdvancé of sales there by complainant, without more, wouldnot 
constitïite 'doing business hère. In construing the statute regard must 
unquestioûably be had to the nature of the transactions which it is com- 
pétent for thé state to ïegulate, and it should not receive a construction 
which. ifVobld'idôfeat its validity by extending its opération to subjects 
which ate beyond the tâxing power of the state. The state could not 
lay a tax upôn the merè privilège of solîciting orders hère for goods in 
behalf of sçjlers doing business in other states, because it would be one 
upon Interstate commerce, and amount to a régulation of commerce which 
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belongs solely to congress. Rohhins v. Taxing-Distrid, 120 U. S. 489, 7 
Sup. et. Kep.: 592;: Asherv. Texas, 128 U. S. 129, 9 Sup. Ct. Rep. 1. 
The statute ought not to be interpreted as taxing a privilège oi that de- 
scription. Buta foreign corporation, which eslablishes a business dom- 
icile hère, and brings its property within this jurisdiction, and mingles 
it with the gênerai mass of commercial capital, is taxable hère; and the 
power of the state is ample to tax its property directly or to lay a tax 
upon its privilège of doing business, whether the property consiste of 
funds deposited in bank or of goods sent hère from other states, not in 
transit merely, but to remain hère till used or sold. The principle of 
the présent statute is that such corporations shall contribute according 
to the value of their capital "employed within the state." It lays the 
tax upon the privilège, and measures the amount by the amount of prop- 
erty which is protected hère. Reasonably interpreted, the statute means 
by "doing business within this state" using this state as a business dom- 
icile for transacting any substantial part, even though a coraparatively 
small part, of the business which the company is organized to carry on, 
and in which its capital is embarked. It would seem that a manufact- 
uring Company which maintains an established location hère, and an 
agent, for the purpose of selling its products or facilitating their sale, 
carries on a part of its ordinary business hère, and bas a business dom- 
icile hère; and if it keeps funds hère for maintaining its place of busi- 
ness, and to enable it to carry on the opérations of its agent, such a for- 
eign company would seem to be taxable under the statute. Certainly it 
cannot matter that the volume of business done is small, or that the lo- 
cation, instead of being a warehouse or a shop, is an office or a sample- 
room. 

The case made by the complainant is not free from doubt, but, after 
as forcible and persuasive a présentation in its behalf as the facts can 
warrant, the conclusion is reached that it is subject to the tax authorized 
by the statute. The question whether a court of equity bas jurisdiction 
to restrain the collection of a tax, under the circumstances of this case, 
does not require décision in view of the conclusion reached. The in- 
jonction is denied. 



Mann v. Tacoma Land Co. 
(Circuit Court, D. Washington, W. D. Ootober 23, 1890.) 

1. SuBTBTS or Public Laitds. 

Under the land laws of the United States, the Une of ordinary high tlde on the 
sbore of an arm of the sea is the-boundary between the land and the water at which 
the surveys of the public lands of the United State» terminate. 

2. Public Liuns— liCCATioN op Sokip. 

The aot of congress, providlng for the Issuance of Valentine sorip, and for its lo- 
cation upon uuoccupied and unappropriated public land, cannot be so construed as 
to authorize tlia entry with said scrip of mud flats bare at low tlde, bat subject to 
âaily overflow, situated in one of the harbors of a territory, and which bas been 
omitted from the surveys made of public lands surroundiug such harbor. 
tSyllaiyu» by the. Court) 
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In Equîty. 

Judsorif Sharpstein & Sullivan and P. H. Whiston, for plaintifiF. 

Louis Dé CampbeU, for défendant. 

Hanfobi), J. This case bas been eubmitted upon a demurrer to the 
plaintiÊPs amended bill. The plaiutiff, claiming to own three sép- 
arais 40-acre tracts of the mud flats in Tacoiua harbor, brings this suit 
for an injunclion to prévent the défendant from proceeding further with 
certain harbor improvements it is making, in front of land it owns abut- 
ting upon the shore, which the bill allèges will interfère with plaintiff 
in the possession and use of the premises which he claims to own. The 
bill shows that said premises are what is commonly known as "tide-lands," 
or mud flats, and are situated below the line of ordinary high tide; that 
they are bare at ordinary low tide, but subject to overflow dailj', and are 
not within the surveys of the public lands of the United States. The 
plaintifPs claim of title is based upon the location thereon of certain land- 
scrip càlled " Valentine Scrip." The plaintiff and bis vendors were own- 
ers of the scrip, and they located the same, and filed the proper certifi- 
cates and déclarations in the United States land-ofRce at Seattle, on Oc- 
tober 30, 1889, which time was prior to the president's proclamation 
making complète the admission into the Union of this state, but subsé- 
quent to ail the acts of législation and proceedings leading up to that 
event. In deciding this case, I shall leave untouched the interesting 
question as to the power of congress to dispose of tide-lands in a terri- 
tory, and most of the many other important questions which hâve been 
discussed in the very able arguments made before me, my opinion being 
such that it is unnecessary for me to do more than pass upon the single 
question as tovalidity of the plaintifPsclaim of title, and a single reason 
formy opimon ^ipon that question is ail that lieed be given. 

The Valentine scrip was issued pursuant to the act of congress of April 
S, 1872, (17 St. U. S. 649,) for the relief of Thomas B. Valentine, 
authorizing scrip to be issued to him, and authorizing him, or his 
légal Tepreséfâtatives, to locate sùch scrip upon such "unoccupied and 
unappropriated public lands of the United States," whether surveyed 
or unsurveyed, as he or his légal représentatives, might sélect. The act 
provided further that such sélection should be made, if on unsurveyed 
land, so as to conform to the government surveys, when the land should 
be surveyed, and in tracta of not less than 40 acres. This statute au- 
thorizes the location and entry of land, which, at the time of entry, 
eilher bas been, or remains to be, surveyed and included ih the public 
surveys of the township, according to established and known rules gov^ 
erning the land surveys of the United States. And obviously it was not 
intended by congress to give Mr. Valentine, his représentatives or ven- 
dees, any right to acquire title by use of such scrip to any part of a navi- 
gable river, çhannel, or harbor, or the bed or shore thereof, situated out- 
side the limita subject to survey according to established rules. As part 
of à gênerai plan and System for the sale and disposition of the lands of 
the United States, the laws provide for surveys to be made, and officera 
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specially qualified to do that work and charged with officiai responsibility 
are assigned to the duty of subdividing the land and locating and estab- 
lishing boundaries, The land s surronnding this harbor hâve been by 
such ofBcers surveyed, and the boundary line between the land and 
the water of the bay has been by this officiai survey located and estab- 
lished. The line is âpproximately the line of ordinary high tide, which, 
according to ail the laws and usages of this country, is the boundary 
line dividing the land and the water, and the limit to which the surveys 
may lawfuUy extend. The space which the plaintifF seeks to protect is 
not surveyed as land, and remains unsurveyed because situated outside 
of this boundary, and it was regarded by the officiai surveyor as being 
not land at ail, but as water. The work of the surveyors in the field 
with their plats and field-notes has been approved by the commissioner 
of the gênerai land-office, and it is, as to ail matters relating to the sale and 
disposition of the lands of the United States, conclusive and bînding 
upon ail persons having to deal with the United States, as well as upoii 
the government itself. Batesv. Railroad Go., 1 Black, 204. Therefore, in 
my opinion, the plaintiff could acquire no title or right to the premises he 
claims by the proceedings in the land-office, and he cannot lawfully 
maintain this suit. The demurrer will be sustained, and a decree dis- 
missing the bill, with costs, will be entered. 



United States v. Osboes. 

(Ctrettif Comt, D. Washington, S.D. November 11,1890.) 

PuBUC Lands— tTNLiiwruL Occupanct— Grant to Railroad. 

The inclosure and occupanoy of lands in an odd-numbered section, and.within 
the'limits of a grant to a railroad company, where the entry was made after the 
same had been withdrawn from sale or entry, and bef ore completlon of the railroad, 
or any déclaration ol forfeiture of the grant, by a person who, in good faith, iu- 
, tendedto acquire ti|.le to It by purohase from the railroad company, ià not made un- 
lawful by the act of congress entitled "An act to prevent unlawful occupancy of 
the public lands, " approved February 25, 1885, (23 U. S. St. 331.) 
(Syllabus by the Court.) 

In Equity. 

P. H. Winston, U. S. Atty. 

D, J. Orowley, for défendant. 

Hanfoed, J. This suit is founded upon the act of congress entitled 
"An act to prevent unlawful occupancy of the public lands," approved 
February 25, 1885, (23 U. S. St. 321,) the first section of which defines 
unlawful occupancy as follows: 

"AU inclosures of any public lands in any state or territory of the United 
States heretofore or to be hereaf ter made, erected, or constructed by any person, 
party, association, or corporation, to any of which land included within the 
inclosure the person, party, association, or corporation making or controUing 
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tbelncloBure biul no daim or color of tiWe, made or aeqairpd In good feith, or 
an asserted fight thereto by or under clainj, made in good fifith >Si'ith a vieyr 
to entry tbeieofat the proper land-oflice! ,iind,er tlie gênerai laws of tlie United 
States at thetimé any such inclosùre was or shall be macle, are hereby dë- 
clared to be unlawfùl." 

The lancl wîijoh is the subject of contrpversy in the! case is situated in 
sections 20 and 21, toymship 7, range 35, in Walla Wàlla county, and 
within the Hmits of the withdrawal ndade August 13, 1870, of lands 
claimed fcy;,the Noi'thern Pacific Railroad Company, under its grant for 
the projected railroad to Portland. The défendant dénies in his answer 
that he has inclosed or qccupied àny part of section 20, and there is no 
proof that he has done so. As to the lands in section 21, 1 find, from 
the évidence, that the défendant inclosed the tract descrîbed in the bill 
in the year 1882, and has ever since occupied and cultivated the siame. 
That in so taking possession of and improving said land he relied upon 
a promise of said company that itwould, after pert'ectiug its title, sell 
the land to him at its appraised value, exclusive of the improvements 
thereon whiçh he should make, and expected to so acquire title to it 
from said company. Said company 's purpose to build thé projected 
railroad down the Columbia river, to Portland, had npt been abandoned 
in i882, and the défendant had an actual claim to the. land, made in 
good faith on his part, at the time of his ehtry thereon. The mère stàtë- 
ment of the facts in the case, as above, ends it, for by no possible con- 
struction of its terms can the act referred to be made applicable, and I 
am unable to understand why the late United States attorney for the 
territory of Washington instituted this suit, unless it was for the purpose 
of obtaining a décision tipon the question as to the true southera lirait 
of the railroad lands earned by the partial completion of the road, this 
land being north of a line designatèd as the southem limit in an order 
made by the acting commissioner of the gênerai land-office March 20, 
1885, known as the "Harrison Line," and is part of the land granted by 
the United States and earned by the company, if said line côrïectly 
fixes the extent of the grant. Said order was revoked within a month 
after it was made, and there has been contention and uncertainty ever 
since, as to the titles to ail the lands north of said line and up to another 
line known as the "McFarland Line." The question, however, does not 
arise in the case. It can be decided either way, and the resuit of this 
case will be the same; for by the plain language of the act which I bave 
quoted, one of the essentials of an unlawfùl occupancy is that at the 
time of its inception there should hâve been no claim to the land made 
in good faith, and no color of title acquired in good faith, and it is clearly 
established and coneeded that the défendant entered under both a claim 
and color of title made and acquired in good faith. Let a decree be en- 
tered dismissing the bill. 
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Clews V. WooDSTocK Ibon Co. 
(Circuit Cov/rt, S. D. New York. October 13, 1890.) 

1. SeBTICB OF PkOCBSS — ^FOKEION CÎOBPORATION — ^DOING BUSINESS IN STATB. 

A foreigD corporation, wbioh bas doue no business in New York beyond negotlat^ 
ing a mortgage on Its property, and having the bonds secured thereby put on the 
list of tbe New York Stock Exchange, is not engaged In business in tbe sfate, and 
no jarisdiction over it is acquired by service of summons on its président wbile 
temporarily in the state for those purposes. 

2. Spécial Appeabance — Waiver of Objections. 

By appearing specially, and removing the cause from a state to a fédéral court, 
the corporation does not waire the right to object to the jurisdiction. 

Motion to Set Aside Service pf the Summons. 

Défendant is an Alabama corporation. Summons in an action 
brought in the state court was served on its président, Alfred L. 
Tyler. That officer was a résident of Alabama, and had no rési- 
dence in the state of New York. He was at the time of service in 
New York city, attending to the business of varions enterprises, in- 
duding the negotiation for said défendant of a certain loan upon mort- 
gage of its property. In order to obtain such loan he presented the ap- 
plication of said défendant, on June 16, 1890, to the committee on 
Stock-Hst of the New York Stock Exchange, asking to hâve the bonds 
secured by said mortgage listed on the stock exchange. Thereaftpr, on 
three or four occasions, he appeared before the committee to urge the 
granting of the application and explain the same. On June 25th the 
committee made a report favorable to the application. The bonds were 
Bold by said Tyler principally to two firms of brokers, and were admit- 
ted to the list July 22, 1890. On July 18, 1890, the summons was 
served. The regular business of the défendant, which is carried on at 
the, city of Anniston, Ala,, is the development of lands owned by it in 
said state, mining and transportation of ores therefrom, and the manu- 
facture of pig-iron and other manufacturing connected therewith. De- 
fendant removed the case into this court, and moved to set aside the 
service of the summons, having appeared spçcially for that purpose. 

Strong <Sc Cadvmîuder, for the motion. 

Noah Davis, contra. 

Lacombe, Circuit Judge. In Good Eope Co. v. RaUway B. F. Co. , 22 
Fed. Rep. 635, it was held that service of summons upon the président, 
secretary, or treasurer of a foreign corporation, which is not engaged in 
business in this state, would be inoperative to confer jurisdiction. 
The décision was rendered after the converse of thdt proposition had 
been announced by the court of appeals, (construing section 432 of the 
New York Code,) this court quoting with approval the language of the 
opinion in MouUn v. Insurance Co., 24 N. J. Law, 224, which character- 
îzed a law similar to that of this state as " so contrary to natural justice 
and to the pririciples of international law that courts of other states ought 
not to sanction it." As indicated in Golden v. Momîng News, 42 Fed. 
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Rep. 112, that décision must be accepted as settling the law in this cir- 
cuit. Its principles are as applicable to causes which are removed as 
to those which are not. It would be absurd to hold that proceedings 
in a state court were void on the theory that such court ftcquired no ju- 
risdiction o.f the party because its attempted service of process was abhor- 
rent to natural justice and international law, and at the same time to 
hold that a fédéral court could administer justice under such a service 
after the cause had been removed to its forum. Nor does removal and 
spécial appearance by the défendant waive its right to avail of a defect- 
iv^ service. Harkness v. Uyde, 98 U. S. 476; Miner v. Marlcham, 28 
Fed. Rep. 395. The only question, therefore, which is left for décision 
upon this application is whether the corporation défendant was at the 
time of service of the summons engaged in business in this state. That 
question must be determined by what it had done, or was doing, at 
that time, rather than by what it might do thereafter. That it will prob- 
ably hereafter provide a regular a^^ency in this state for the continuous 
transaction of the business of registration and transfer of its bonds and 
payment of the interest on the coupons during the continuance of the 
mortgage is immaterial. The only business which it had done up to 
the ISth July was the borrowing of money upon its bond and naortgage, 
îûttd the obtaining from the stock exchange of the privilège of having 
subh' bonds called on the list of securities dealt in on its floor. It could 
apparèntly hâve secured this privilège, and could hâve sold its bonds by 
correspondance. It kept no office hère. It did not continuously, or even 
for a period of some duration, carry on hère the business which it was 
orgànized to carry on, and by the regular transaction of which it gave 
évidence of its continued existence. It cannot, therefore, be held, under 
the authorities that the défendant was, at the time when Tyler was 
served, engaged in business in this state so as to make service of the sum- 
mons on him efficient to bind the corporation. U. S. v. American Bell 
Tel. Oo., 29 Fed. Rep. 37; Good Hope Co. v. Eailway B. F. Cb., 22 Ped; 
Rep. 635; Hunier v. Improvement Co., 26 Fed. Rep. 299; St. Louis Wir&- 
M'ai Co. V. Consolidated Barb-Wire Co., 32 Fed Rep. 802 j Carpenter V* 
■4ir-5mie Cb., Id. 434. Motion granted. 



IsAACs V. McNeil et al. 
(Ctreuit Court, S. D. Washington. November 10, 1890.) 

ÉiBOTiTE Fbamohisb— Déniai, of Eight— Stabb Becisis. 

Damages cannot be recovered, in an action against élection offloers, for deprlva- 
tlon of i>lalntiff>s right, under the laws of Washington Territory, to vote, (if such 
right exlsted,) where the décision of the board as to her right to vote was controlled 
by and foUowed a préviens décision of the suprême court of the territory, which 
décision had not been reversed or overruled, (ind where no rudenesa or maliclous 
oonduct on the part of the défendants is oharged. 

{Syllabus by the Court.) 
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At Law. On demurrer to complaint. 

J. L. Sharpstdn and Laura De Force Gordon, for plaîntiff. 

D. J. Qrowhy, for défendants. 

Hanfobd, j. This is an action against the inspecter and judges of 
élection of a precinct to recover damages for depriving plaintiff of a right 
which she claims of voting at the gênerai élection held in the territory 
of Washington on tho Ist day of October, 1889. The complaint does 
not charge the défendants with having insulted her, or with any rudeness 
or malicious conduct. The injury, if any, was committed hy the mère 
refusai of the board to receive and count the plaintifl''s ballot. The ques- 
tion as to the right of women to vote in Washington Territory, at the 
said élection, dépends upon the validity of an act of the territorial légis- 
lature, which the suprême court of the territory has held to-be void, be- 
cause in conflict with an act of congress, and this court has jurisdiction 
of the case only by reason of the fact that this question involves the con- 
struction of said act of congress. The court cannot, however, pass upon 
that question in this case, for, even if plaintifiPs right to vote at said élec- 
tion te conceded, she cannot maintain the présent action. The décis- 
ion of the suprême court of the territory in the case of Bloomer v. Todd, 
3 Wash. T. 599, 19 Pac. Rep. 136, was rendered prior to th'e élection 
at which the plaintiff was denied the right to vote, of which she co'n- 
plains. In that décision the court held that women were not lawfully 
entitled to vote; and as the laws were not thereafter, and prior to the 
élection of October, 1889, changed, and as that décision had not been 
reversed or overruled, it must bave controUed the défendants in this case 
in giving their décision as to the plaintififs right to vote at said élection, 
and they cannot be held liable in an action for damages merely because 
they foUowed it. If the décision be erroneous, the suprême court is re- 
eponsible for the error; and as the law shields the judges of that court 
from an attack of this nature, it follows, of course, and is a rule of com- 
mon sensé and natural justice, that the members of au inferior and hum- 
bler tribunal, which of necessity aecepted their décision, and foUowed it, 
are protected by the same shield. The authorities, as well as reason, so 
déclare. Mechem, Pub. Off. §§ 638, 639, 695; Gordon v. Farrar, 2 
Doug. (Mich.) 409; Wall v. TrumbuU, 16 Mich. 228; Cooley, Torts, p. 
413; Jenhim V. Waldron, 6 Amer. Dec. 359. The demurrer is sus- 
tained. 

v.44F.no.l — 3 
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FxTLLBB V. Fletcher et Ctl, 
{Circuit Court, D. Rhode Island. Ootober 18, 1890.) 

1. EraoTMUNT— Evidence— Ancibnt Record. 

Where it is proved that land was conveyed to J. In 1768, and bas been assessed to 
ils heirB ever sinoe 1805, the original tax-îistB of the town for the intervening year» 
are admissible in évidence to show that J. was assessed for said land during said 
years, where such Usts show that J. was assessed lor land in said towu, though 
they do not identify the land. 

S, Samb — Pbesumption op Deed. 

Where the question is whether a deed is to be presnmed from long possession 
and claim of title, evidepce that the olaim of the adverse olaimant was noterions in 
the oommunity, and that, more than 60 years after the déed, if there was a deed, 
was given, such claimant was too poor to sue, is irrelevant. 

8. Same— Défenses. 

The attempt by a défendant in ejectment to prove that the will under whioh the 
plaihtiff clatms is invalid does not prevent him, oh a second trial of the cause, to set 
up the défense of a presumption of a deed to his grantor. 

4. Advebbe Possession— Pbesumption of Deed. 

Theré is no absolu te bar against the presumption of a grant within a period short 
of the btàtute of limitations. 

5. Bame— Possession. > 

Oocasfpnal interruptions of possession during the period hécessary to croate a 
title by adverèe possession, which do not impair the use to whioh the occupant sub- 
jeqts.the property, and for whioh it ischiefly valuable, will not necessarily defeat 
the presumption of a grant. 

6. Samê— EvibenCb. 

It ia sutBoient gronnd: for the presumption of a grant to show that, by légal pos-.. 
sibility, a grant migbt hâve issued, though the probabUity of its existence is not 
establisbed. 

7. Samb. 

The facts that défendants antj those from whom they dérive title hâve claimed 
the land for more than 100 years; that during that tlmethey hâve paid taxes on it; 
that for a long period of tikne they exercised acts of ownership over It; and that 
for more than 20 years they hâve aotually used the land,— ate sufUcieut to justify 
the presumption of a deed. 
S, Nbw Tbial— Misconduct of Jcet. 

The laot that two of the jurors during the trial of a cause read the opinion of the 
suprême court, rendered on appeai from a former Judgment of the cause, is not 
ground for à new trial, where it olearly appears that the opinion was not furnished 
by or at the instigation of the successful party, and that the opinion was not talcen 
Into the jury-room or laid before the jury. 

9. Same— Affidavits of Jdroes. 

Af&davits of jurors are admissible, on motion for new trial, to prove, in support 
of the verdict, that a certain paper was not laid before the jury or read by them. 

Atl&yr. On motion foT new trial. 

Jas. G. Ooïïins, Livingston Scott, and Elisha C. Moury, for plaintifiF. 

Jarms Tillinghast and Wm. H. Greme, for défendants. 

Before Geay, Justice, andCoLT, J. 

Gray, Justice, This was an action of éjectaient, brought by Nathan 
Fuller, in his own right and as trustée, to recover 27 undivided 28 parts 
of a lot of land, containing about 14 acres, and situated in the town of 
Lincoln, formerly Smithfield, in the state of Rhode Island. The de- 
fendants pleaded the gênerai issue and 20 years' possession under the stat- 
ute of possessions of Rhode Island, and upon thèse pleas issues were 
joined. Both parties claimed title under Francis Richardson, who ac- 
quired a tract of land, including the lot in dispute, in 1750, died in 
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1756, and by a Codicil to his will devised the land 1x3 his daagliter, Ab^ 
îgail Fuller, wife of Ezekiel Fuller, of whoin ihe plaintiff and his cestuis 
que trmt were dei3eeridant3, and in whose ïight they claim. In 1768 
Jeremiah Richardson, a grandson of Francis Richardson, conveyed the 
land to Stephen Jencks, the ancestor of the défendants, and in whose 
right they claim. A principal question in the case was whether Jere- 
miah Richardson, at the time of that conveyance, vras entitled to the 
land either by a lost grant or by inheritance. The case bas been tried 
five times. Verdicts retnrned for the défendants at the first trial, and 
for the plaintiff at the second trial, were set aside by this court. A ver- 
dict returned for the plaintifiFat the third trial was set aside by the suprême 
court on writ of error. 120 U. S. 534.^ The fourth trial resulted in a 
disagreement of the jury. At the fifth trial, at November term, 1887, 
a verdict was returned for the défendants, and a bill of exceptions was 
tendered by the plaintiff and allowed by the presiding judge. The 
plaintiff filed a motion to set aside this verdict, and to order a new trial, 
which, 80 far as concerns the proceedings at the trial, bas been submitted 
and argued upon the case as stated in the bill of exceptions. The évi- 
dence at the last trial was mostly the same as that introduced at the 
third trial, the substance of which is stated in the judgment of the su- 
prême court, reportéd in 120 U. S. 534.* A recapitulation of much of 
the évidence is therefore unnecessary. 

The court, against the plaintiff's objection, and for the purpose of 
showing that Stephen Jencks was assessed for and paid taxes on this 
land from 1770 to his death, in 1805, admitted in évidence original tax- 
lists of the town (being ail before 1805 that the légal custodian thereof, 
as he testified, was able to find) for the years 1770 and 1805, and 21 of 
the 34 intervening years, each of which contained the name of Stephen 
Jencks as a person taxed, with the araount of his tax, and generally the 
Word "land," opposite to it; as weli as a list of the poils and estâtes, 
real and personal, of the proprietors and inhabitants of the town, called 
an estimate for taxation, for the year 1778, (being the only list found 
during the same period,) by which it appeared that he was listed for 32 
acres designated as wôod and waste land, and also for 2 acres of tillage 
and 10 acres of pasture land. It being in dispute whether Jencks had 
60 much land in the town other than the land in question, the plaintiff 
contends that ail thèse lists werè erroneously admitted, because they did 
not identify this land. But the names of the Fullers did not appear 
upon the lists, and there was no évidence that they were taxed in the 
town during the period in question ; and it was proved that this land had 
been conveyed to Jencks in 1768, and has been assessed to his heirs 
ever since 1805. Thèse ancient records, therefore, were rightly sub- 
mitted to the considération of the jury. Fletcher v. FuMer, 120 U. S 
552, 7 Sup. et. Rep. 667; Oom. v. Heffi-on, 102 Mass. 148, 152, 153 

Upon the question of presuming a deed to Jeremiah Richardson beforé 
1768, the plaintiff offered évidence of tfae poverty of himself and his 

'7 Sup. et Itop. 667. 
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ceMs que trust, and of those claiming under the same title, by way of 
showing their inability to sue. The court, after liberally admitting such 
évidence down to thedeath of Abigail FuUer, in 1834, rightly excluded 
like évidence since fhat time, as too remote and irrelevant to hâve any 
bearing upon the question of presuming a grant more thaa 60 years be- 
fore. The testimony offered by the plaintiff to prove "the notoriety of 
the claim of the plaintiff, and of those under whom he claims, of the 
land in dispute, in and throughout the community where the land lay, 
extending over a period from 1822 to the présent time," was equally ir- 
relevant, even if (which we do not intima te) it would, under any circum- 
stances, be compétent. The attempts of the défendants at the former 
trials to prove that the will of Francis Richardson was inoperative, for 
want of having been proved or recorded in Rhode Island, to pass title 
to his daughter, Abigail FuUer, and consequently that Jeremiah Rich- 
ardson took by inheritance, had no tendency to defeat the independent 
défense of a presumption of a deed to Richardson. 
No error is sho'wn in the refusai to charge that — 

"It the jury find that Abigail Fuller, wife of Ezekiel Fuller, entered into 
possession under the devise in the will of Francis Richardson, tlien there is 
no sufficient évidence in the case to show an actual adverse and exclusive 
possession by any person under whom the défendants daim prior to the year 
1800.» 

The bill of exceptions does not profess to state ail the évidence intro- 
duced upon this point, or contain anything to restrict the application of 
the gênerai rule that the sulficiency of évidence is a question for the jury. 

Objection is taken to the refusai of the court to instruct the jury — 

"That if. they should find that the défendants, or those under whom they 
claimed, had had twenty years' uninterrupted adverse and exclusive posses- 
sion of the premises, during which time the plaintiff, or those under whom 
he claimed, had been free from légal disabilities, they were justified in pre- 
suming a grant; but otherwise they must décide according to whether the 
évidence did or did not lead to the reasonable belief in the rightful origin of 
the défendants' possession, or of those under whom they claim." 

But such an instruction would be entirely inconsistent with the opinion 
of the suprême court, in which it was distinctly affirmed that, when the 
other circumstances are very cogent and full, there is no absolu te bar 
against the presumption of a grant within a period short of the statute 
of limitations; and also that when a proprietary right has long been 
exercised, although the exclusive possession of the whole property to 
which the right is asserted may bave been occasionally interrupted, yet 
if the actual possession has been accompanied by other open acts of 
ownership, and the interruptions did not impair the uses to which the 
possessor subjected the property, and for which it was chiefly valuable, 
they should not necessarily be held to defeat the presumption of the 
rightful origin of his claim, to which the facts would otherwise lead. 
120 U, S. 550, 552, 7 Sup. Ct. Rep. 667. 

The instruction requested, "that if the jury should find that Jeremiah 
Richardson made the deed to Stephen Jencks in 1768, claiming to own 
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the land, not under a conveyance from Abigail Fullçr, but by inherit- 
ance from his grandfather, Francis Richardson, then no presumption of 
a grant could arise," was rightly refused, if for no other reason, because 
it would hâve withdrawn from the considération of the jury the évidence 
of the défendants' possession since 1768. 

The instructions given upon the return of the jury into court for fur- 
tber instructions were as follows: 

" With respect to the presumption of a grant or deed, it does not rest upon 
the fact of whether thèse défendants prove a lost deed as a matter of fact; 
for the law says to you that it Is your duty, if you find that thèse défendants, 
the Fletchers and the Dexters, hâve claimed this property for more than a 
hundred years, if they hâve paid taxes on it for a long period of time, if they 
hâve exercised acts of owuership over it, and if they hâve been in possession 
of it for more than twenty years, then it is your duty to présume a grant: 
provided, the rebutting évidence on that does not overcorae it. The pre- 
sumption of a grant does not arise from the proof of the fact that such a lost 
deed in fact existed, because then it would be a mère question of proof. A. 
presumption rests upon the inflrmity of human nnture. It arises trom the 
fact that évidence, owing to lapse of time, is lost; from the tact that the 
muniments or the deeds of title may be lost; from the fact that parties who 
are entitled to a valuable possession will claim it, provided others are enjoy- 
ing it. Therefoie the law says that you are warranted or justified in presum- 
Ing a grant, whatever your belief may be of tlie fact of such grant, in order 
to quiet a long possession, So that this is the rule: It is not necessary, in 
order to présume a conveyance, to believe that the conveyance was in point 
of fact executed. It is sufflcient if the évidence leads to the conclusion that 
a conveyance might hâve been executed, and that its existence would be a 
solution of the ditHculties arising from its non-existence. It is not founded 
on a belief that a grant has actually been made in the particular case, but on 
the gênerai presumption that a man will naturallyenjoy whatbelongstohim, 
the ditHculty of proof after lapse of time, and the policy of not disturbinglong- 
continued possessions. It is not indispensable, in order tolayaproperfounda- 
tion for the légal presumption of a grant, to establish the probability of the 
fact that a grant ever issued. It would besuiïicientground for a presumption 
to show that, by légal possibility, a grant might hâve issued. Tliough thé 
presumption of a grant or deed is one that may be rebutted by proof of tacts 
inconsistent with its supposed existence, yet where no such facts are shown, 
and the things done and tlie things omitted with regard to the property in con- 
troversy by the respective parties, for long periods of time after the exécu- 
tion of the supposed conyeyance, can beexplainedsatisfactorily only upon the 
hypothesis of its existence, it is the duty of the jury to présume a conveyance, 
and thus quiet the possession. If they lind that the défendants or their an- 
cestors in title hâve claimed the land for more than a century, that during 
that time they bave paid taxes thereon, and for a long period of time exercised 
acts of ownership, suited to the condition of the property, and hâve actually 
used the property for twenty years or more, thèse things would justifyyou in 
presuming a deed from Abigail Fuller to Jeremiah Richardson, to quiet the 
possession of the défendants. " 

Thèse instructions were "duly excepted to, so far as they relate to 
the right or duty of the jury to présume a grant upon the facts as devel- 
oped in this case;" but they were in exact accordance with the judgment 
of the suprême court in 120 U. S. 534, 7 Sup. Ct. Rep. 667. 

The objections urged against the instructions originally given to the 
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jury, 80 fat as they are not covered by what bas beén already said, re- 
late to single sentences in the charge, dealing with subordinate points, 
not aflfecting the real merits of the case or the substantial justice of the 
verdict. Such objections afford no ground for snstaining a motion for a 
new trial, which is addressed to the sound discrétion of the court. Mc- 
Lanahanv. Insurance Co., 1 Pet. 170, 183. Norcould they bedrawn 
in question under the gênerai exception " to the instructions which were 
given, as above set forth," a^, length in 10 printed pages of the record. 
Insuranee Co. v. Baddin, 120 U. S. 183, 193, 194, 7 Sup. Ct. Kep. 
500 et seq. 

The remaining grounds assigned for the motion for a new trial are as 
foliows: 

"Because, during the trial of this cause at November term, 1887, one or 
TOoreof the jurors impaneled to try the case were furnished, by parties un- 
known, withbut the knowledge or consent of the plaintiff, with a printed copy 
of the opinion of the suprême court of the United States delivered in this case 
[^Fletoher v. Fulîer'] on writ of error at October term, 1886, which said 
printed opinion was read and examined by said juror or jurors during said 
trial, and before the close tliereof. Because, two days before the commence- 
ment ot the trial, one of the drawn jurors altending for the terra, and who 
afterwards was accepted and sworn to try the said case, was furnislied with 
a printed copy of said opinion of the suprême court by William H. Gooding, 
town-clerk of the town of Lincoln, a person pecuniarily interested in the dé- 
fense of this suit, and said juror did, at said Gooding's request, read said opin- 
ion, and read the same during the said trial." 

The dépositions taken by a commissioner, appointed by the court 
with the consent of the parties, prove this state of facts: One of the 
défendants, before the last trial, caused to be printed 100 pamphlet 
copies of the opinion of the suprême court as reported in Fletcher v. 
FuMer, 120 U. S. 537-556, 7 Sup. Ct. Rep. 667, with no separate state- 
ment of fàcts or évidence pretixed, and with a cover entitled "Opinion 
of the Suprême Court of the United States, in favor of the défendants, 
Nathan FuUer, in his own right and as trustée, vs. Lucy W. Fletcher 
et cd., delivered March 7, 1887;" and distributed them among friends 
and relatives interested in the case, and among other persons in the 
neighborhood, including some who had been jurors or witnesses at for- 
mer trials. Pending this trial, the foreman and another of the jury 
each read one of those copies, brought to his notice under the foÛow- 
ing circumstances: A copy was lelt, by whom did not appear, at the 
place of business of the foreman in Providence. Gooding, the town- 
clerk of Lincoln, and who held other land under the sarae title as the 
défendants, testified thattwo days before the last trial he called atthe 
résidence in Lincoln of another juror drawn and attending at that term, 
and afterwards sworn as a juror in this case, and gave him a copy, for 
the purpose of enabling him to understand the case better, and with 
no intent to influence his judgment. Gooding's conduct, though med- 
dlesome and foolish, does not appear to bave been dictatèd by a cor- 
rupt intent to interfère with the administration of justice, and there is 
not the slightest évidence that either of the défendants had a hand in 
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it. On the contrary, it is clearly proved by the uncontradicted testi- 
mony of the défendants that none of them had anything to do with 
transmitting or delivering such copies to either of those jurors, or to 
any other juror who sat at this trial; and it is also proved by the tes- 
timony of both those jurors that no such copy was taken into the jury- 
room or laid before the jury. 

In order to set aside a verdict because a paper was unlawfnlly com- 
municated to the jury, it must, at least, appear either that the party 
in whose favor the verdict was afterwards returned took some part in 
the communication, or that the paper was such as could be supposed 
to hâve influenced the minds of the jury; and the affidavits of jurors, 
though incompétent to prove the part which any of them took, or the 
motives by which any of them were influenced, in their discussions "with 
each other about the case, are admissible to disprove that a certain 
paper was before the jury or was read by them. Woodioard v. Leavitt, 
107 Mass. 463, 466H169. The copies in question having been com-: 
municated to the two jurors out of court, and without any partidpa- 
tion of the défendants, the case stands just as if those jurors had hap- 
pened, on the way to or from court during the trial, to read the opinion 
in a newspaper, or in the oflBcial reporta of the suprême court; and theré 
is no such presumption that they could hâve been unduly influenced hy 
their separate reading of that opinion as will justify the setting aside of 
the verdict subsequently returned by the jury, afterbeing fuUy instructed 
by the court upon the law applicable to the case. U. 8. v. Rdd, 12 
How. 861, 366. Judgment on the verdict. 



United Statbb v. Mubphy et al, 

(CircuU Cov/rt, S. D. CcUifomia. NovemTjer 10; 1890.) 

OOKTEMPT— OAUSING ArBBBT OV ReCBIVBB. 

Town ordlnances granted a steam-niotor company the right to construct and 
operalb its road through the sti'eets of the town. In an action to foreclose a mort^ 
gage on the road, a receiver was appointed by the circuit court, and ordered tb 
operate the road. Held that, even though the ordlnances were void, It was a coU' 
tempt of court to cause the recel ver's arrest on a complaint charging him with a 
violation of Pen. Code Cal. g 370, declarlng anything a public nuisance whlcli Ob^' 
structs thefreeuseof astreetor highway. : ' - 

Proceedings for Contempt. 

J. D. Bethune and E. H. Lamme, for receiver. 

Byron Waters, for défendant Murphy. 

D. O. Parker and James Paris, in pro. per. 

Boss, J. In the suit of Union Loan & Thisl Go. v. SoutTiem Gdir 
fomia Motor-Boad Co., heretofore commenced, and since pending in this 
court, for the foreclosure of a certain mortgagé, I, H. Polk was by the 
court duly appointed receivej of the property involved in the suit, con- 
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sisting, in part, of a steam-motor railroad, with its franchises, rights of 
"way, etc., extending and then in opération from Riverside, in San 
Bernardino county, through the town of Colton to the city of San Ber- 
nardino, and directed to manage and operatethe same for the benefit of 
the parties in interest. The receiver appointed duly qualified, and took 
possession of the property on the 3d day of June last. On the 16th of 
September he presented to this court his affidavit, setting forth, araong 
other things, that bj' the provisions of the charter nnd franchises of the 
motor Company it was authorized and empovvered to construct and oper- 
ate its road and ruri its trains over the same through the town of Cblton, 
and along the streets thereof, and that the road ran and was being oper- 
ated through that town without hindrance, when the affiant took posses- 
sion of it uhder the order of this court; that on the 8th of September the 
affiant was arrested, and is still under arrest, by the respondent Faris, 
as constable of San Bernardino township, under and by virtue of a war- 
rant of arrest issued by the respondent Parker, a justice of the peace for 
that township, upon the complaint of the respondent Murphy charging 
the affiant with a crime in the ruiming and operating of said road along 
the streets of Colton pursuant to the order appointing him receiver. 
Upon reading and filing that affidavit this court made an order directing 
the said Faris, Parker, and Murphy to show cause, at a certain desig- 
nated time, at the court-room of this court, why they, and each of them, 
should not be adjudged guilty of a contempt of this court, and direct- 
ing a copy of the affidavit to be served on each of thera with the order 
to show cause, which was done. At the time and place designated the 
said Faris and Parker appeared in person and the said Murphy in per- 
son and by counsel. The matter was thereupon heard, and Parker and 
Faris testified in their own behalf, — the former, that at the time the 
complaint was lodged in his office, and at the time he issued the war- 
rant, he did not know that Polk was operating the road as the receiver 
of this court; and the constable, that at the time he executed the war- 
rant he was likewise ignorant of that fact. Neither the complaint nor 
the warrant disclosed the officiai character of Polk, and both the justice 
and the constable expressly disclaimed any intention of interfering with 
the officer of this court in the discharge of his duties or of otherwise côm- 
mitting a contempt of court. Under such circumstances, I do not con- 
sider it necessary to décide whetherthe justice and constable would hâve 
been guilty of a contempt of this court had their action in the premises 
been with knowledge of the fact that the criminal proceêdings in question 
were prosecuted for the officiai acts done by the receiver in the discharge 
of his duties under the order of this court. As to the respondents Parker 
and Faris the présent proceêdings will be dismissed. 

At the hearing, however, it was conceded by the respective parties 
that the respondent Murphy did know at the time he filed the complaint 
against Polk with the justice that the acts therein charged against him, 
and for which he was arrested under the state process, were acts done 
by him in discharge of his duties as receiver of this court. In other 
words, that the respondent Murphy caused the receiver to be arrested 
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under a provision of the Pénal Code of the state of California for doing 
just whal this court direeted him to do by the order appointing hini re- 
ceiver. It is contended on his behalf, however, (and his action in the 
premises was based upon the claim,) that the ordinanpes of the town of 
Colton, under which the road in question was constrùcted and was op- 
erated at the time of the appointment of the receiver, and under which 
the receiver has continued to operate it, and which ordinances are set 
out in the answer filed by respondent Murphy to this proceeding, were 
void, and that, consequently, the opération of the road in question by 
the receiver along the streets of the town of Colton constituted a public 
nuisance, which the respondent Murphy had the légal right to prosecute 
under and by virtue of section 370 of the Pénal Code of California, which 
reads as folio ws: 

"Anything which is injurious to health, or is indécent or offensive to thé 
sensés, or an obstruction to the free use of property, so as to interfère with 
the comfortable enjoyment of life or property, by an entire community or 
neigliborhood, or by any considérable nuraberof persons, or unlawfuUy obr 
structs the free passage or use, in the ciistomary manner, of any navigable 
Jalie or river, bay, stream, canal, or basin, or any public parle, square, street, 
or highway, is a public nuisance." 

It is undoubtedly true that the position of receiver of a fédéral court 
does not afford such officer immunity from arrest for a violation of the 
ordinary criminal statutes of a state. But the question hère is whether 
the court that has, in an action over which its jurisdiction is unques- 
tioned and beyond question, taken into its possession the propertj' in- 
volved in it and appointed a receiver to manage and operate the property 
for the benefit of the parties in interest, will permit its officer, who is 
but the hand of the court, to be arrested or olherwise interfered with in 
the discharge of his duties under the order of the court. It seems to 
me there can be but one reasonable answer to this, and that in the néga- 
tive. Every court should take a sensible view of matters bei'oreit. Be- 
cause the receiver of a court would not be exempt from arrest for murder 
or grand larceny, or any other crime committed outside and independ- 
ent of his duties as such officer, it by no means foUows that immunify 
from arrest will not extend to him for acts done in discharge of the du- 
ties imposed upon him by the order of the court having jurisdiction in 
the premises. If the receiver can be arrested and imprisoned for doing 
the very thing the court appoints him to do, — in this instance, for oper- 
ating the motor road in precisely the same way it was being operated at 
the time of the commencement of the action in which hewas appointed, 
and in precisely the same way in which the road has been operated ever 
since its construction, — it is manifest that the power of the court to ap- 
point a receiver to take possession of the property, and manage and op- 
erate it for the benefit of the parties in interest, would be a power in 
many cases barren of results. The conduct of the receiver is always sub- 
ject to the control of the court appointing him, and in any case where 
the receiver, in the exercise of the powers conferred upon him, inter- 
fères with the rights of any third person, it is to be presumed that an 
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appropriaté application to Ihe bourt having control of him will remedy 
the wrông, of the aggrieved party may hâve recourse to any appropriaté 
civil action ..against him, by virtuè of section 3 of the act of March 3, 
1887-, (24 II. S. St. at Large, p. 554.) But in my opinion no individ- 
ual can be peraiitted to'cause the arrest or imprisonment of a receiver 
for doing what the court, having jurisdiction in the premises and in the 
exercise of a power which, it seems to me, cannot be doubted, orders 
him tq do. It is no answer to say,;as does the counsel for the respond- 
edt Murphyj, that, if the ordinances under which the road was con- 
structed and operated were void, its opération along the streets of the 
town of Colton constituted a public nuisance, and thérefore a crime un- 
,der;section 37Q of the Pénal Code ôf California, and that this court, in 
that event, had not the power to order the receiver to operate that por- 
.tion.qfit, for the, reason that that wquld be to order him to commit a 
,erime.,^ Ôf course, a fédéral court has not the power to order its rer 
eeiyer to yiolate any of tiie brdinary, criminal statutea of a state, and 
slich an order, if made,; would afford no protection to the ofSoer com- 
Maîttlûg the offense. But there is aûd can be no Crime about this mat- 
fer.' '" A corporation 6\<Tïihg a railrôad which ît coristructed and operated 
in part along the streets of Colton, under ordinances of that town pur- 
iporting to.grant it thè right to do so, is sued by a mortgagee ôf the prop- 
erty to foreclose the mortgage, and the court in which the action is 
pebding, appoints a receiver totake possession of the property, and man- 
ageaod operate it, pending the litigation, just as it was operated by the 
owner from wbose possesàon it wa» itaken. To say that the officer of 
the court, in obeying thèse instructions, can be arrested and imprisoned 
at the instance of a third party, upoii the ground that the ordinances 
under which, the road was constructed and operated were void, is, in ef- 
fect, to deny to the court of equity having jurisdiction of the cause the 
power to protect the property it has taken into its possession, and sub- 
jeet the property rights it has been called upon to administer and 
adjudicate to the décision of the criminal courts of the state. Any view 
that will lead to such results, it is safe to say, cannot be sound. 
"^ Noneof the authorities cited by counsel are in point hère, nor hâve I 
been able to find any in point. But, upon principle, I enterlain no 
(doubt that the action of ihe respondent Murphy constituted a contempt 
of.this court, for which he must be punished. It appears, however, 
that his action was taken in pursuance of the advice of his counsel to 
the effect that it was in accordance with his légal rights, and without 
any intention on. his partto commit a contempt of this court; and from 
the professional standing of ttie counsel, and my personal knowledge of 
h|imv I am satisfied that the advice was given in good faith, and in the 
honest belief that respondent was legally justified in his action. Under 
.thèse oircumstances-a light punishment will be imposed, which, how- 
ever, is not to be regarded as a précèdent in the event of any other or 
furtber interférence with the receivei; in the discharge of his duties. 

iFrom the records of the court, and from the stipulation of the parties 
imadeiaopea court, the court âhdsi the facts to be as stated in the fore- 
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going opinion, and from thèse facts it is by the court considered and ad- 
judged that the respqndent M. A. Murphy, in makîng and filing the 
complaint.and causing the arrest in question, committed a contempt of 
this court, for which contempt it is by the court ordcred and adjudged 
that he, the said M. A. Murphy, pay a fine of $100, and that he be 
imprisoned by the marahal until the fine is paid. ' 



Waed et al. v. China Mot. Ins. Co. 
{Circuit Cowrt, S. D.New York. November 6, 1890.) 

UABimt iNsntXKCB — Déniai, op Sbaworthiness — Bili, op Partioulabb. 

In a suit on a marine Insurance policy seaworthiness is a matter of warranty on 
the part of the assured, compliance with which must be averred in the compiaint, 
and is put In issue by a déniai, and, though the défendant unnecessarily pleads uu- 
seawortbiness as a separat« défense, be will net be re^ulred to f urnisb a biU of par- 
ticulars. 

Ai Law. Motion for biil of particulars. 
J5. W. HvmtingUm, for plaintlff, 
Clark & BuU, for défendant. 

Lacombe, Circuit Judge. If the alleged "unseaworthîness" were in 
fact a separate and affirmative défense, I should be inclined to grant this 
motion for a bill of particulars. Seaworthiness, however, is a matter 
of warranty on the part of the assured, and such warranty must be com- 
plied with to entitle him to recover. Such compliance must be pleaded 
by him, or his compiaint does not set forih facts sufiicient to constitute 
a cause of action. Under the state practice the averment of the fifth 
paragraph of the compiaint nmy be sufficient to fulfill this requirement. 
If it is not, then the compiaint is defective, and demurrablej and such 
objection may be raised on the trial by a motion to dismiss on the plead- 
ings. If compliance with the implied warranty of seaworthiness is suf- 
ficiently averred in the compiaint. issue is joined thereon by the spécifie 
déniai in the answer of every allégation contained in the fifth paragraph 
of the compiaint. Of this issue the plaintifi" holds the affirmative. It 
bas been held in this circuit (Limt v. Insurance Co. , 6 Fed. Rep. 562) 
that npon the trial the plaintifF may rely upon a presuraption to establish 
the affirmative of that issue, and that he is not called upon in limine to 
give évidence of his compliance with the warranty; but that does not 
change the issue itself. It is still one of which the défendant holds the 
négative, and under which he niay introduce évidence showing that the 
vessel was not in fact seaworthy. There seems, then, to be no necessity 
for pleading unseaworthiness as a distinct and separate défense, and no 
ground, theiefore, for requiring the défendant to furuish a bill of partic- 
ulars. - 
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Ross d vx. V. Texas & Pac, Ry. Oo. 
(Circuit Court, W. D. Texas, El Paso Division. Ootober 37, 1890.) 

1. RAII.ROAD COMPANIBS — KiLLINO ChH,D ON TrACK — EVIDENCE. 

In aa action against a railroad company for the killiag of a child, a witness for 
plaintifl testifled that the engineer saw the child on the traok in time to prevent 
the accident; that witness called to the engineer to stop when the tender of the 
backing engine was witbin six feet of the child ; and that the engiue was going 
very slowly, and could hâve been stopped within four or flve feet. Held, that the 
évidence was sufflcient to sustain a verdict in plaintiff 's favor, though substantially 
denied by the engineer and a switchman in défendants employ, who both testifled 
that It was impossible for the engineer to see the child ; that no warning of its prés- 
ence was given until the tender was within three to flve feet of the child: and that 
the engineer immediately reversed the engine, but did net succeed in bringing it to a 
stand until it had run eight feet, and killed the child. 

2. New ïbiai>— Excessive Verdict. 

A verdict of $3,500 in favor of the parents, for the killingof ahealthy, sprightly, 

. ûve-year-oid child, does not clearly show thaï the jury committed some palpable 

error, or totally mistook the rule of law by which the damages are to be measured, 

: or were swayed by passion and préjudice, so as to warrant the court in setting 

. asjide the verdict as excessive. , 

At Law. On motion for new trial. 

W. C. Heriderson and Brack & NeUl, for plaintiffs. 

B. G, BidweU and Peyton F. Edwards, for défendant. 

Maxey, J. The défendant in its motion assigns the three following 
grounds for setting aside the verdict returned ata former day of the pres- 
sent tenn: 

"(1) The verdict of the jury is contrary to and not supported by the évi- 
dence. (2) It is contrary to the law, as given in charge by the court. (3) 
The verdict is clearly excessive, unjust, and unreasonable." 

No objection is made to the charge, but it is insisted that, under the 
instructions, there was no évidence upon which to predicate a finding in 
favor of the plaintiËf. If it be true that there was an absence of testi- 
mony Connecting the death of plaintiffs' son with the négligence of the 
engineer who was at the time operatingthe engine, correct practice would 
hâve authorized the court to direct a verdict for the défendant. Under 
slich circu m stances, the subrnirision of a case to the jury would be use- 
léss formality. Says the suprême court: 

""Itisthe settledlawof this court that, where the évidence given at the 
trial, with ail the infeiènces that the jury could jiistitiably djaw from it, is in- 
snfflcient to support a verdict for the plaintiff, so that aucb a verdict, if returned, 
would be set aaide, the court is not bound to submit the case to the jury, but 
may direct a verdict for the défendant." Randall v. Railroad Ce, 109 
U. S. 482, 3 Sup. et. Eep^ 322; Qoodlett v. Kaîlroad Oo., 122 U. S. 411, 
7 Sup, et. Rep. 1254; Kane v. Railway, 128 U. S. 94, 9 Bup. Ct. Rep. 16. 

But it is said by the court in the caseof Goodletl v. EaUroad Co., supra, 
that— 

" Where acause fairly dépends upon the eflect or weight of testimony, it is 
one for tiie considération and détermination of the jury, under proper direc- 
tions as to tlie principles of law involved." Railroad Co. y. Stout, 17 Wall. 
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661. See, also, Kirkpatriok v. Adams, 20 Fed. Rep. 292, 293; Davey v. In- 
surance Co., Id. 494; Kailway Co. v. Klndred, 57 ïex. 502. 

The right to a trial by jury, in cases of this character, is a constitu- 
tional right, and juries should be permittedto exercise their proper func- 
tions without interférence on the part of the court. The court ia not au- 
thorized to substitute its judgment for that of the jury in référence to 
questions of fact which it is the peculiar province of the iatter to décide, 
and courts are not called upon to weigh, to measure, to balance the évi- 
dence, or to ascertain how they should hâve decided if acting as jurora. 
RaUroad Go. v. Stout, 17 Wall. 663. "In no case," says the suprême 
court, "is it permissible for the court to substitute itself for the jury, and 
compel a, compliance on the part of the Iatter with its own view of the 
facts in évidence, as the standard and measure of that justice which the 
jurv itself is the appointed constitutional tribunal to award." Barry v. 
Edmimds, 116 U. S. 565, 6 Sup. Ct. Rep. 601. 

The views of the suprême court in relation to the functions of a jury, 
and the reasons for the value which should properly attach to their tind- 
ings, are clearly stated in the following extract from the opinion deliv- 
ered by Mr. Justice Hunt in the case of RaUroad Co. v. Stout, mpra: 

"It is true, in many cases, that whare the facts are undisputed, the effect 
of thera is for the judgment of the court, and not for the décision of tlie jury. 
This is true in that class of cases where the existence of such facts cotue in 
question, rather than where déductions or inf erences are to be made from the 
facts. If a deed be given in évidence, a contract proven, or its breach testi- 
fied to, the existence of such deed, contract, or breach, there beingnothing in 
dérogation of the évidence, is no doubt to be ruled as a question of law. In 
some cases, too, the necessary inference from the proof is so certain that it 
may be ruled as a question of law. If a sane man voluntarilythrows himself 
in contact with a passing engine, there being nothing to counteract the efféct 
of this action, it may be ruled, as a, matter of law, that the injury to him re- 
sulted fromhis own fault, and that no action can be sustained by him or his 
représentatives. So if a coach driver intentionally drives within a few inchea 
«f a précipice, and an accident happens, négligence may be ruled as a qnesr 
tion of law. On the other hand, if he had placed a suitable distance between 
his cpach and the précipice, but by the breaking of a rein or an axle, which 
could not hâve been anticipated, an injury occurred, it might be ruled as a 
question of law that there was no négligence and no liability, Butthese are 
extrême cases. ïhe range between them is almost InQnite in variety and ex- 
tent. It is in relation to thèse interraediate cases that the opposite rule pre^ 
vrtils. Upon the facts proven in such cases, it is a matter of judgment and 
•discrétion, of sound inference, what is the déduction to be drawn from the 
undisputed faCts. Certain facts we may suppose to be clearly est^blished 
from which one sensible, impartial man would infer that proper caré had not 
been used, and that négligence existed; another man, equally sensible and 
equally impartial, would infer that proper care had been used, and that there 
was no négligence. It is this class of cases, and thoseakin to it that the 
law commits to the décision of a jury. Twelve men of the average of the 
community, comprising men of éducation and men of little éducation, men of 
learning and men whose learning consists only in what they hâve themselves 
seen and heard, the merchant, tiie mechanic, the farmer, the laborer; thèse 
ait together, consult, apply their separate expérience of the afEairs of life to 
tho facts proven, and draw a unanimous conclusion. This average judgment, 
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thusgiveDiiit is the great efioit of the law to obtain. It is assumed that 
twelve men know more of the common affairs of life than does one man, that 
they can draw wiser and saifer conclusions from admitted facts thus occurring 
than ean a single judge.» 17 Wall. 663, 664. 

Twelve men hâve passed upon the issue of négligence jnthis case, and 
foùnd in favor of thé plaintiff. The défendant saysthe findirig was con- 
trary to the charge of the court and unsupported by the évidence. That 
part of the charge having direct référence to the question under consid- 
ération reads as folio ws: . , , 

"If the engineer who was operating the engine knew that plaintifEs' son 
was on the track in front of the engiuè, theri it was his duty to use ail tlie ef- 
forts in his power, and within his means and ability, to stop the angine to 
prevent and avoid the injury. Aud if, knowing of the péril of the child, the 
engineer failed to use suoh means to avertthe threatened danger, then he was 
guilty of.negligcnce; and if fromsuch négligence the injury aud deathof the 
child resùlted, the défendant would be liable for the damages thereby sus- 
tained. If, however, the engineer did not see the child, or if , seeîng him, he 
ûsed, as soon as hedisiovered him, ail the efforts in his power and within his 
ineans ahd ability to stop the engine and prevent the accident, but that, not- 
Witiistanding Sucb efforts, he was ilnable to stop the engine in time to avoid 
the injury, then the engineer was Hot guilty of négligence, and your verdict 
shoulU be for tlîe défendant." 

Did the engineer see the child on thé track? and, if so, dîdhe exercise 
ptoper (»re to save it? Plaintiff, Francis M. Ross, testified that the engi- 
neer did see him, and discovered him in time to prevent the casualty; 
that when witness shputed to the engineer "to hold on for God's sake; 
you will run over the children," the tender of the backing engine was 
aboul six feet distant from the deceaSed; that the engine was goingslow, 
and cbùld hâve been stopped within four or five feet; that he had seen 
it stopped before within à distance of three feet, when running at about 
a similar rate of speed; that the rear of the tender was sloping, and the 
engine was used for switçhing purposes; that the engineer, when first 
warned of the danger to which the child was exposed, made no effort to 
stop, and did not change his position, but continued sitting on his seat, 
facihg witness, until it Was too late to stop the engine in time to save 
the lîfe of the child. Thèse statêments were substantially denied by the 
engineer, who testified that he was not facing the witness ïloss, but was 
lookiug in the opposite direction, toward the switchraan; that he did not 
see the child until alter it Was struck by the tender, and, if he had been 
fàcing Withéss, he could not hâve .seen deceased, because a box on the 
rear of the tender obstructed the view to a distance of 80 yards in that 
direction, notwithstanding the slope of the tender; that he heard no 
waniing from witness Ross; that he did hear a warning of the switch- 
man to stop the engine, and, although he did not know the child was 
on the track,. he immediately reversed the engine, and used ail means in 
His powèt to atdp it, and that the engine came to a stand in six or eight 
îeët.. In è^S'çiitiàl parti^cuJai'S; the engineer' is corroborated by the switch- 
mati,:wI)'Q wps présent, and witnessed the occurrence. The switchman, 
iti add^tion^ tçstiiied th^| tjhe rear çnd pf the tender is three and one- 
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haîf or four feet higH; that when he shouted tô theengineer, "For God's 
sake stopl you are about to kill a child," the rear end of the tender was 
three, four, or five feet from the child, and the engine was stopped 
within eight feet. i 

If the jury credited the statements of Ross there was testimony, although 
slight, to sustain the verdict; and, on the other hand, there was also 
testimony to justify a finding favorable to défendant. In either event, 
the court could not, without an invasion of thé jury's province, distùrb 
the fiûding. See Biownv. Griffin, 71 tex. 659, 9 S. W. Rep. 546. The 
court should exercise with a firm hand its power to set aside verdicts in 
propér casés. But whenever the power ia invoked, tiie judge Should 
carefully dîstinguish between usurpation of the jury 's functions and the 
lègitimàté exercise of his own judgment and discrétion. The jury' wer^e 
evidently of opinion, aftér considering ail the testimony before tHéih, 
that the éi^ineer sàw the child in time to àvert its injuries and death^ 
and that he faîled to exercise thei care and diligence the law imposed 
upon him. Undersiichcircumstances, the court does not feel wairante^ 
"itt distuïbing the verdict. ' 

The remaining ground of the motion asserts the damages are exceê^ve. 
It waS 6ônceded by counselfor plaintiffs on the trial that the meafeère 
of reçovery was the probable ampunt of the child'^ earniiigs durfbg its 
minprity, less the reason^blè coât of its japaintenànce and suppftrti The 
jury awarded plaintiSs, who were the father and mbther of 4ççeaseà, 
the sum of $2,500. Tfhe testimony. of the -father shows that plaiptiffs 
wére poor; that he was 56 years old, and his wife 22, and at the time 
of Ihe son's death they were keepitig an hôtel at Big Springs; thkt the 
child wâs a stout, able-bddied boy, abOut five years bf agè, with fine 
mind and well growii; that he was kind and dutiful, ànd had bégun to 
beùfSome service to the parents. ', 

Bru'rismg v. White was a suit brought to recover damages for 'thé dèath 
of a child six years of âge, and the suprême court of tbis state|,iii'iiold- 
ing that the reçovery must be confined to the pecuniàry loSs aùstained 
by the parents, as the jury were instructed in this case, reférsljo certain 
rules iind principles which should obtain touching the question ofproof 
of dainàges in cases of this character. It says: 

"From tbis citation of authorities, which iu the main we apprpve, in con- 
nection with the statuts, 'the Jury may give sucli damages as they mây tbink 
propcn-tibned to the injury resulting from such death,' [article 2909,3 we 
xa&y BUggeat'^First. Where the killing of the child was Wrongf ni, atc, the 
parents are entitled to at ieast nominal damages. Second. Wlieretbe testi- 
mony shows the bodily heaith and strengtb, the sprightliness, or.'Wfaijit of it. 
of mind; the aptitude and willingness to be uaefui in performing services, the 
mode such faculties are exercised, as in useful labor or othèrwisé; àrid'whaii, 
from the âge and undeveloped stateof the' child any eStfmate of 'VaWfe'ôf tha 
■ services uhtil majOrity would be matteriof opîniori'in which no'paAîéular or 
especial kn'owledge in the way of expert testimony Could Be''proéur*a;béttér 
than the-judgment and common sensé of the ordinary jurortialled to thtfdùty 
of detérmining such value, — ^then, upon suéh testimony, the Solina'atse'retîon 
of the jflry can be relied on todetermine the value, withoUt'ariy v^itnéssnanl- 
ing a sum. ' î'Âiril. Aa tbe âge of the child iaereuseSiiatti bis fâtcOlUeiï âe- 
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\elop,te8timonytoactual services can and should be produced, givinga wider 
basis of induction to the j ury in calculating the damage f rom the loss. Fourth. 
The circums tances of the parents suing, as in tbis case, often become necessary 
as évidence, not as a. basis for increasing or diminishing the amount, but to 
illustrate the acts of the child as useful or otherwise." 70 Tex. 511, 8 S. W. 
Eep. 85. 

No testimony was submitted as to actual earnings of deceased, nor is 
it reasonable to suppose that a child fi va years of âge could find employ- 
ment by vfhich wages might be earned. Still it cannot be said that 
such a child had no pecuniary value to its parents. The question of 
amount is one for the jury to détermine, under appropriate instructions. 
No précise, definite rule can be laid down in this and kindred cases, 
"and, when it does not appear that the verdict is not the resuit of the 
honest endeavor of the jury to follow their own convictions in the exer- 
cise of a power not precisely defined, we think that the law intends that 
the jury's estimate, rather than the equally undefined one of the judges, 
shall prevail." Railway Oo. v. Ldunherg, 76 Tex. 68, 12 S. W. Rep. 
838. It is said by Judge Hammond, in Gaither v. Railway Co., 27 Fed. 
Rep. 546, that he was — 

"Unable to even guess from the proof, and we can look nowhere else, how 
the jury arrived at their verdict; but hère, again, the trouble is that in ail 
such cases it is impossible to calculate the damages with accuracy from any 
proof. It is largely a matter of estimate by the jury from the proof, and not 
calculation." 

The foUowing cases are instructive as illustrating the difficulty in de- 
termining, under a statute like that of Texas, the précise amount of 
damages to be awarded where no definite rule can begiven a jury for its 
guidance: RaUroad Oo. v. Barron, 5 Wall. 105, 106; RaUway Co. v. 
Lest^, 75 Tex. 61, 12 S. W. Rep. 955; Railway Go. v. Ormond, 64 
Tex. 490; Railway Co. v. Kindred, 57 Tex. 503. In Brunswig v. White, 
supra, a verdict of $1,500 was not disturbed, and in Railway Co. v. Becker, 
84 111. 486, one for $2,000 for the death of a boy between six and seven 
years of âge was permitted to stand. Is one for $2,500 so clearly ex- 
cessive that it should be set aside? If so, why? A resort to the cold 
figures of.mathematical calculation will not answer the question, if that 
were even permissible in cases like the présent. If $2,500 be excessive, 
what would be the proper amount? But the question is one peculiarly 
for tlie juiy, and their finding should not be set aside unless it results 
from passion or préjudice, or the court can clearly see that the jury 
bave committed some palpable error, or bave totally mistaken the rules 
of law by which the damages are to be measured. The rule ia thus 
stated by the suprême court: 

"For nothing is better settled than that, in such cases as the présent, and 
other actions for torts where no précise rule of law fixes the recoverable 
damages, it ia the peculiar f unction of the jury to détermine the amount by 
their verdict. In Whipple v. Manufacturing Co., 2 Story, 661, 670, Mr. Jus- 
tice Stoby well expressed the rule on this subject, that a verdict will not 
be set aside in a case of tort for excessive damages, ■ unless the court can 
clearly see that the jury hâve committed some very gross and palpable error, 
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or hâve acted under some improper bias, influence, or préjudice, or hâve to- 
tally mistaken the rules of law by which the damages are to be regulated ; ' 
tbat is, ' unless the verdict is so excessive or outrageons,' with référence to 
ail the circumstances of the case, • as to deraonstrate that the jury hâve acted 
against the rules of law, or hâve suffered their passions, their préjudices, or 
their perverse disregard of justice to mislead them.'" Barry v. Edmunds, 
116 U. S. 565, 6 Sup. Ct. Eep. 501; Railway Vo. v. Stewart, 57 Tex. 171; 
Railroad Co. v. Randall, 50 Tex. 261 et seq. 

Tiie court is onable to say the jury were actuated by other than proper 
motives in arriving at their estimate of damages. 
The motion will be overruled; and it is so ordered. 



Labison v. Hager et al. 

(.CireuM Court, D. Minnesota. November 11, 1890.) 

Jbdgmbnt— Res JttDiOATA— Partt not Sbrvbp. 

A judgment in favor of one or more joint contractors Is no bar to a suit against 
another Otf the joint contractors, who neither voluntarily appeared nor was served 
vrith process in the ârst action, and who was not within the jurisdiction of the court 
trying the same. 

Demurrer to Answer. 
John S. Watson, for plaintiff. 
T. T. Faimûeroy, for défendant. 

Nemon, J. This suit is brought to recover a balance due upon a 
joint contract made for the purchase of lands in Dakota, belonging to 
plaintiff. The défendants were copartners, doing business under the 
name of "D. L. Wilbur, Trustée." In 1889 the plaintiff brought an ac- 
tion in Dakota against ail the défendants upon the same contract as that 
sued upon hère, but personal service in such action was made upon two 
only of the défendante, (Nickeus and Wilbur,) and défendant Hager was 
not seryed, and did not voluntarily enter any appearance in the Dakota 
suit. The suit resulted in a judgment in favor of the défendants Nick- 
eas and Wilbur, who alone appeared and answered therein. An appeal 
from such judgment was taken to, and said cause is now pending in, the 
suprême court of North Dakota. In the suit brought in this court the 
défendant Hager is the only défendant residing in the district of Minne- 
sota, and none of the other défendants hâve been served or appear. 
Hager, in his answer, sets out and relies upon the Dakota judgment as 
a bar to this action. A demurrer is interposed by the plaintiff to such 
answer, which raises the issue whether or not such plea is well taken. 
A judgment in favor of one or more joint debtors, who were served with 
process, is no bar to a suit against some not served, particularly when 
those not served are non-residents. There is no privity between Hager 
and the défendants sued in the judgment pleaded by him in bar, so that 
he can take advantage of it. As a gênerai rule a judgment will not op- 
v.44F.no.l — i 
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èlcate'.aSàn estoppel utalesë thé benefit derived from ît is bliltuàl; that 
is, a judgment cannot be used as évidence against a person when the op- 
posite verdict would not hâve been évidence for him. In the record of 
thp judgment pleaded by Hager the parties thereto are not the same as in 
this case, and he is not prejudiced, and can dérive no advantage by it. 
If Larisori had succeeded in the suit in Dakota» and obtained judgment 
against Wilbur and Nickeus, he could not enforce it against Hager, who 
wpBot.mthin the jurisdiction, and was not served with process. Dé- 
marrer sustained, with.leave to ans wer. 

Note bt Judoe Nelson. Consult Màson v. Eldred, 6 Wall. 831 ; Détroit v. Soughton, 
43 Mloh. 459,4 N. "W. Rep. ITl, 287; McLelland v. Ridgeway, 13 Ala. 483; Bank T. 
Robinson, 13 Ark. 314; Hall v. Lanning, 91 U. S. 160; Brown T. Birdsall, 39 Barb. 549; 
Board Of Fub. Works y. Columbia Coll., 17 W&ll. 631. 



Aloe a a?. V. ChurchiUi. 
(Ctrftu« Court, B.U. 3fi?8onH, .B. D. November 6, 1800.) 

CUSTOMB DUTIES— OPBBA-GLABSBS. 

Opera-glasses are duUable as "articles composed in part of métal" under the last 
clause of the métal sohedule, (Heyl, Die. 216,) and not a» non-enumerated articles 
under the similitude clause of section 3499, (Hey Ij Dig. 82S,) the métal f rame being a 
necessary and important part of the opera-glass, whether we rOgwrd size or Value. 

At Law. 

Roieell'é Ferrià, fat pMntiïïs. 

Oeo. D. Reynolda, UjB. Atty., ÎOT défendant. 

Thàybr, J. This case bas been once tried and a new trial granted. 
Il has been resubmitted on thé téstimony produced at the former trial, 
and the sole question to be determined is whether opera-glasses, under 
the tariff act of March 3, 1883», are dutiable under the third clause of 
section 2499, (Heyl, Dig. 823,) or the last clause of the métal schedule, 
(Heyl, Dig. 216.) If the former view is adopted, the duty upon opera- 
glasses becomes variable; the most expensive glasses, those with a pearl 
covering, wili be dutiable at 2S per cent, ad valofein, while the less éx- 
pensive ones, covered with leather, or with no covering over the métal 
frames, will be dutiable at 45 per cent, ad valorem. Oh the other hand, 
if the viéw prevails that opera-glasses are dutiable under the last clause 
of the métal schedule, as "articles * * * not specîally enumerated 
or provided for, * ^ * composed * * * in part of * * * 
métal," then ail ofsuch articles will pay the sanie duty. 

PlaintiSs' chief contention is that opera-glasses are "specially provided 
for" under thé third clause of section 2499, and, as the last clause of 
the métal schedule otily applies to articles "not speeially enumerated or 
provided for," that they are not dutiable thereunder. Thte yice'of the 
argument is that itààsûmes thé very ^oint in coiltroversy ; that istô say, 
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it assumes that opera-gîaases are " speeially provided for " by section 2499 . 
The faet is that section, 2499 does not specifically enumerate àny article. 
That section was first enacted on August 80, 1842, and, with soine mod- 
ifications, bas ever since continued in force. It was eariy held, in Stuart 
V. Maxwell, 16 How. 151, that the purpose of that section was to afford 
a rule of construction for the tariff îaws. It does not impose duties on 
spécifie articles, but enuneiates a rule by which duties may be asseosed 
when articles for any reason cannot be fairly assessed under any provis- 
ion of the schedules. In Arthur v. Fox, 108 U. S. 128, 2 Sup. Ct. Rep. 
371, Chief Justice Waite held, in substance, that section 2499 only ap- 
plies when an article is not enumerated in the schedules. He says that 
if an article is found not enumerated in tbe schedules, then the first in- 
qùiry should be whether it bears such a similitude to an enumerated 
article that it may be assessed under the first, or similitude, clause of 
section 2499, (Heyl, Dig. 822.) If nothing is found enumerated to 
whicb it bears a .similitude "in material, quality, texture, or use," then 
an inquiry is to be instituted as to its component éléments, and the third 
clause of section 2499 applies. This is substantially the view taken by 
the court in sustaining the motion for a new trial. The contention, 
therefore, that opera-glasses are "speeially provided for" in section 2499, 
and therefore that the last clause of the métal schedule cannot apply by 
reason of the exception contained in that clause, is withoQt merit. We 
are remitted; then, to this question, and it seems to be the only question 
worthy of considération, — may opera-glasses be fairly termed "manu- 
factures, articles, or wares composed in part of métal?" If they may 
be, then there is no occasion for invoking the provisions of section 2499, 
and under the authority cited it'ought not to be invoked. The fact is, 
as disclosed by the testimony in this case, that ail opera-glasses hâve 
métal frames of brass or steel, and the métal frame is not an inconsid- 
erable or insignificant part of the article. The frame is a necessary part 
of an opera-glass, and generally costs more than any other component élé- 
ment. On the first trial of this case, for example, it took nearl^' a day to 
détermine, by the testimony of experts, whether the métal frames or the 
shell coverings of the opera-glasses involved in the suit were the mostvalu- 
able, and opinions differed widely on that point. It will not do to say, 
therefore, that the métal frame of an opera-glass is such an insignificant 
part of the article, or that it is of such trifling value when compared 
with other component éléments, that an opera-glass ought not to be clas- 
sified as "an article .composed in part of métal;" on the contrary, the 
frame is such an important élément that, even upon the plaintifis' own 
theory pf the law, it détermines the rate of duty on the majority, per- 
haps of ail, imported opera-glasses. 

It is further.urged that the phrase "articles composed in part of métal" 
is so gênerai that an article not otherwise enumerated in the sche(lules 
than by such gênerai description is not enumerated at ail, and hence 
that section 2499 must be resorted to. This argument, if carried to its 
legitimate conclusion, would render the last clause of the métal schedule 
inoperàtive; for, if it is top gênerai to serve as a description, then ail ar- 
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ticles not specially described, though composed in part of métal, must 
of necessity, for want of enumeration, be dutiable under section 2499. 
Tlie true view I apprehend to be this: An article composed in part of 
métal, and not specially described, is not dutiable under the last clause 
of the métal schedule, unless a substantial part thereof is composed of 
métal. This is a reasonable view of the meaning of the law. It also 
gives some effect to the last clause of the métal schedule, and answers at 
the same time some of the extrême illustrations put by plaintiffs' attor- 
ney. Ail laws should receive a reasonable interprétation. This is one 
of the primary canons of construction. The " nail in the box, " and " the 
hook on the dress," would not render the box and the dress dutiable un- 
der the last clause of the métal schedule, as "manufactures composed in 
part of métal," because métal is not a substantial part of either article, 
and no reasonable person would thint of describing them as manufact- 
ures of métal. But the contention that thé last clause of the métal 
schedule is too gênerai to be regarded as an enumeration or description 
of any article, is overthrown by at least two well-considered cases de- 
cided by the suprême court. Thus, in Arthur v. Suênfield, 96 Ut S. 128, 
which bears a strong analogy to the case at bar, spectacles were held du- 
tiable under a gênerai clause of the tariff law then in force, which im- 
posed a duty of 40 per cent, "on ail manufactures of glass." The same 
act imposed a duty of 46 per cent, "on ail manufactures of steel, or of 
which steel was a component part, not otherwise provided for." The 
court held, in substance, that as the spectacles had "steel bows," they 
might be classified either as "manufactures of glass" or "as manufact- 
ures of which steel formed a component part," but considered it most 
reasonable to çlassify them as manufactures of glass. It expressly held, 
however, that in the absence of the clause imposing a duty "on ail man- 
ufactures of glass" spectacles would be dutiable as "manufactures of 
steel, or of which steel was a component part," and that they would not 
be dutiable as non-enumerated articles under the similitude clause of 
what is now section 2499. In Arthiir's Ex'rs v. BuUerfield, 125 U. S. 76, 
8 Sup. et. Rep. 714, the court said, in substance, that the phrase "man- 
ufactures of which steel is a component part," is sufficiently explicit to 
amount to an enumeration or description of Certain articles, and refer 
with approval to the décision in Arthur v. Susafield, where it was held 
sufBcient to embrace spectacles, and take them out of the opération of 
section 2499, as above shown. The case of Benziger v. Èobertson, 7 
Sup. et. Rep. 1169, on which so much reliance seems tobe placed, may, 
in my judgment, be fairly distinguished from the cases above cited, on 
the ground that the métal part of the rosaries involved in that case was 
such.an inconsiderable part of'the article that it was deemed more rea- 
sonable to assess the duty as on beads, which are the distinguishing 
featùres of such articles. 

My conclusion is that opera-glasses may be reasonably termed "arti- 
cles composed in part of métal," because the métal frames aïe a neces- 
sary and important part thereof, whether we regard size or value. There- 
fôre they are enumerated by the last clause of the métal schedule, and 
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«re dutiable thereunder. This construction bas the addîtional merit of 
rendering the duty on opera-glasses uniform, whereas the other view ren- 
dera the duty variable, without any reason being shown why congress 
may be presumed to hâve intended that the duty ahould be variable. 
Judgment will be entered for défendant. 



Btephenson V. CoopER, CoUector.* 

(Circuit Court, E. D. PennsyVoania. October 7, 1890.) 

CiniTOMS Ddtibs— Skbinino Worsteb — Apficaisal. 

Under section 7 of Act Uarcb 8, 1883, reterring to section 2907, Rot. St., If 
skeining worsted or mohair yarns is neceasary to render them merctaantable yams, 
the cost of skeining is a part of the value of the goods, and subject to duty. If 
skeining is necessary only for convenience in transportation from the prodncer to 
the consumer, it Is a charge for putting up, preparing, and packlng for shlpment, 
and the extra cost of skeining is not to be added to the other costs In Computing 
the duty. 

At Law. 

Plaintiff sought to recover the duty upon the cost of winding worsted 
and mohair yams into skeins. Rev. St. § 2907, provides that "in deter- 
mining the dutiable value of merchandise thertf shall be added to the 
cost or to the actual wholesale priée or gênerai market value at the time 
of exportation in the principal markets of the country whence the same 
is imported into the United States, * * * ail other actual or usual 
charges for putting up, preparing, and packing for shipment." In sec- 
tion 7 (Act March 3, 1883) it was expressly stated that the above-men- 
tioned charges should no longer be added in determining the value. In 
plaintifiPs invoice the cost of skeining, together with the cost of hanking, 
bundling, packing, paper, and string, were deducted. Thèse latter were 
allowed, but the cost of skeining was restored by the appraiser, on the 
ground that skeining was part of the finishing process, and necessary to 
put the yam on the market. Upon trial the testimony of plaintifTs wit- 
nesses was to the effect that the skeining process, like the hanking and 
bundling processes, was merely for the purposes of transportation from the 
manufacturer to the consumer, and was part of the actual and usual 
charges for "putting up, preparing, and packing for shipment" of the 
article mentioned in the provisions of Rev. St. § 2907. The testimony 
of witnesses on behalf of the government was to the efifect that yam was 
not in a merchautable condition when it was upon the bobbin or cops, 
but only after it had been skeined, hanked, and bundled. Verdict for 
plaintiff. 

Frank P. Prichard, for plaintiff. 

William WHkina Carr, Aist. U. S. Atty, and John R. Read, U. S. Atty., 
for défendant. 

>Beported by Mark WUks CoUet, Ebij., of the FhUadelphia twA 
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BÙTiiOR, S^,\chargingjury oraUy.) At the tirae this merchaiidise wasi 
impoPteà iotO' the country by the plaintiff the statute in force, imposing ; 
dutiesupon Imported goods, confined them to the value of the goods, 
excluding from the taxation or duty any cost of preparing them for 
transportation, either across the country abroad, or across the océan «to 
this country. I repeat, it excluded from taxation or duty any cost in- 
curred for puttingup, preparing, and boxingthe goods for carriage either 
abroad or across the océan. The value of the goods, which were subject 
to the import duty, was the value of the goods in the market as a mer- 
chantable article of commerce. Whatever was necessary to render the 
goods merchantable, in other words, adaptable to the uses for which 
they were designed, was a part of the value of the goods, and was sub- 
ject to taxation. When thèse goods reached the custom-house, the im- 
porter cjaijtned that the cost of skeining (taking the yarn from the bob- 
bins and constructing skeins) was a part of the cost of putting up and 
preparing thé goods for transportation, and that therefore this cost should 
be deducted from the price or value of the goods and be excluded in as- 
certairiing the duty. The gôVernment answered that the cost of putting 
the goods in this shape is a part of the cost of rendering them merchant- 
able, of preparing them for the uses of manufacture, and that it was, 
therefore, properly a part of the price or value of the goods, and conse- 
quently assessed a duty upon the price of the goods in this condition. 
The plîdntiff paid the duty and brought this suit to recover it back. 
The question for your considération is whether or not the skeining of the 
yarn was necessary only forconvenience of transportation. If it was 
necessary alone for this purpose, then it is not to be reokoned a part of 
the price or, value of the yarn itself, but as the cost of putting it up for 
purposes ofttransportation; and in that view, the goveriiment was wrong 
in subjecting it to duty. In such case the plaintiff is entitled to your 
verdict for the amount claimed. If, on the other hand, the skeining 
was necessary to render the yarn a merchantable article, in other words, 
if it was necessary to render the yarn suitable for the purpose of manu- 
facture, for which it was intended, then it is a part of the value or cost 
of the yarn, and is subject to duty. In that view, your verdict would 
be for the défendant, the government. It is clear that wool may be 
twisted into thread, and not be merchantable yarn. If the spinner, in- 
stead of winding it upon bobbins, should aliow it to fall into confusion 
upon the tioor, it would be yarn, but it would not be merchantable yarn 
—yarn in a merchantable sensé; it would not be suitable for use in man- 
ufacture; it would be tangied and snarled, and virtually valueless. You 
can take a thread and say, "this is yarn," and it is true in one sensé, 
but it is not yarn in a liiercantile sensé. The thread thus in confusion 
and tangle upon the floor, would at least hâve to be tumed into a bobbin 
before it would be titted for use. The question is whether it is neces- 
sary to go further to render it adaptable, to the uses for which it is in- 
tended, by turning it into skeins. That is the only question before you. 
You bave heard the testimony and the comments of counsel upon it. 
If you believe frona this testimony that it is necessary to render yam a 
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merchantable article, adapted to the uses, for whîch it îs designed, tbs 
uses of manufacture, that it shall not only be made into bobbins but 
«hall also be turned into skeins, the défendant is entitled to your verdict. 
If, on the other hand, the yarn is a completed article, fitted to the pur- 
posés for which it is designed, in the bobbin, and that the skeining is 
only necessary for convenience in transportation, then your verdict should 
be for the plaintiff, for the amount of his claim. 

Â new trial was granted, as the verdict was against the évidence. 



Meyeb V. CoopEB, Collector. 
(Circuit Court, E, D. PennsyVvania, October 8, 1890.) 

1. CnsTOMS DnriBS— China.- Waeb-^Dott on Wbappkrb. 

Cheap cups ancl sauoers were imported in paper boxes, olosed by brass clasps, 
each box containing only a single pair, wrapped in tissue paper. ïleld, under 
United States statute, finding that the coverings on imported goods designed for 
nse other than in the bonaflM tratnsportation of the goods shall pay a duty, if said 
coverings were intended for use in transportation only, and for no other use, and 
were not intended to enhance the value, iacrease the sale, or facilitate the âélling, 
they wérefree; otherwise, they were subjeotto duty. ; 

2. Bamb— Patment in Forbign Monets. 

Àiistrian florins are tO be received by the custom house at the rate fized by th^ 
IJnitèd States miat. 

At Law. 

This suit was brought to recover back dutîea upon certain coverings 
and paper boxes in which cups and saucera were imported. The in- 
voice described the articles as decorated china- ware. They were entered 
under the name, and duty paid thereon. The appraiser returned tfae 
coverings as "unusual " coverings, and subject to duty of 100 per cent. 
ad valorem. Thèse coverings consisted of boxes, closed by a brass çlasp, 
containing a single cup and saucer of inferior grade, and tissue paper 
surrounding the china. The testimony as to the usual and necessary cov- 
erings for china of that grade was conflicting. The plaintiff also sued 
to recover the excess of duty paid by the valuation of Austrian florins 
at a différent rate from the valuation fixed by the United States mint. 
To this the government offered no défense. The verdict was for défend- 
ant for the coverings and for plaintiffior the florins. 

Fh-ank P. P'iichard, for the plaintifi". 

W. WUkins Carr, Asst. U. S. Atty., and John R. Read, U. S. Atty., 
for défendant. 

BtTTLEB, J,, (jciharging jury oraUy.') There is not very much money in- 
volved in this case, but, inasmuch as it anses outof the administratioi»of 
ihe tariff laws, it is important that it shall receive deliberate and careful 
, considération; because, if it is not properly decided, it will tend to produce 
cojifusiony embarassment aœd unçertainty hereafter. The case is very 
readily understood, and not difficult to décide. Ûpon the injpoïtaiibn 
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of the invoico oî merchandise, of which a sample is before you, the rev- 
enue officers subjected the box in which the ware was imported to a duty 
of 1 00 per cent. The amount was paid by the importer, the plaintiff 
hère, under protest, who subsequently sued to recover back the duty as- 
sessed upon the box, claiming that it is not dutiable. Now, the ques- 
tion before you is: Is this box dutiable under the statute? The coun- 
sel for the plaintiff asks the court to say that, "If the article in ques- 
tion" (that is, the box) "was not of any material or form designed to 
évade the duties thereon," (there is no prêteuse that it is "designed 
to évade the duties;" the government does not so charge,) "or designed 
for use otherwise than in the bonafide transportation of the goods to the 
United States, the plaintiff is entitled to your verdict." 

That is true. If this box was not designed for use otherwise than in 
the bonafide transportation of the goods to the United States, the plain- 
tiff is entitled to recover. It was improperly taxed if the box was not 
intended for any other purpose than the transportation of the goods to 
the United States. 

The défendant, the government, asks the court to say to you that " If 
you believe the box involved in this suit is of material or form designed 
for use otherwise than in the bonafide transportation of the goods to the 
United States, your verdict should be for the défendant." That is 
equally true. If the box was designed, was intended, to bave any other 
use than that of transporting the goods, the duty was properly levied. 

We are further asked to say — "If the box in suit enhanced the 
value of the contents and increased the facilities for selling, that is a 
use independent of the transportation of the merchandise and is liable 
to taxation as the government taxed it." That is true. If the box was 
intended to hâve any other use or purpose in connection with the goods 
than that of transporting them — if it was designed to bave any other use 
or purpose, — it is liable to the tax imposed; and in that event your 
verdict must be for the défendant. The statute, under which the case 
arises provides that "The usual and necessary sack, crate, boxes or cov- 
erings of goods imported shall not be estimated as a part of their value 
in determining the amount of duties for which they are liable;" in other 
words, that the importer shall be taxed, or rendered subject to duty, only 
upon the value of the goods themselves, abroad, and that the boxes, 
crates or sacks in which the goods are packed for purposes of carriage 
shall not be estimated as a part of the value of the merchandise and sub- 
jected to taxation. The statute further provides that "If any package, 
sack, crate, boxes or coverings of any kind in which merchandise is im- 
ported shall be of material or form designed to évade the duties thereon 
* * * — the same shall be subject to a tax of 100 per cent." There is 
no charge of design to évade the statute hère. I will read what is im- 
partant, omitting what is not: 

"That if any package, sack, crate, boxes or coverings of any kind shall be 
of material or form designed for use otherwise than in the &ona ^<2e trans- 
portation of the goods to the United Statea, the same shall be subject to a 
tax of 100 per cent." 
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The sîngle question involved is, were the boxes designed for any 
other use than that of conveying the goods? If not, they were improp- 
erly taxed, and the plaintiff is entitled to recover back what he paid. 
If they were designed for any other use, then they are liable to the tax 
imposed by the ofBcers, and your verdict must be for the défendant. 
Were they designed for any other use? The only other use for which the 
government claims they were designed was that of enhancing the value 
of the goods themselves, increasing the facilities in niaking sales, pre- 
senting them in an attractive form. I hâve no hésitation in saying to 
you that if the purpose of using the boxes was to enhance the value of 
the goods tvhen presented for sale, to a purchaser for use, then the boxes 
were intended for another use than that of transportation simply. Now 
you will say, from the évidence, whether they were intended simply for 
the purposes of transportation or not. If they were, your verdict will 
be for the défendant. If you find they were intended for other use, that 
they were intended to enhance the value of the goods, to aid in obtain- 
ing a better price, to increase the value on sale, then they are liable to the 
duty imposed by the government. 



Tn re Vetteblbi». 
(District Cfywrt, S. D. New York. November 5, 1890.) 

BiLSKBttPTOT— PkEPBBBNOB OV THB UNITED StATBS— ACCOTnSfTIIÎQ — PECVISIOlfll, Ob- 
DBB — ReB JuDICATA. 

A dividend warrant having been drawn in 1871 In tavor of H., but never deliv- 
ered, and the United States having thereaf ter established a claim against the bank- 
rupts which Is entitled to a préférence, and the circuit court having thereafter, on 
the application of H., directed payment by the assignée of the warrant to H. upon 
her executing a bond for repayment to the assignée, if it should be determined 
thereafter that the assignée was bound to repay the United States any moneys pre- 
viously pald ont on similar warrants, and the district court, in an accounting by the 
assignée, on application of the United States for the moneys in his hands, having 
directed the payment to the United States of such moneys, not Including the war- 
rants which appeared on the crédit side of the assignee's acoount, held, that neither 
order was re* adjiidicata in f avor of the petitioner, H. , because (1) the circuit court 
order was a provlsional one, and dld not pass upon the merits; and (2) the order of 
the district court, on accounting, did not adjudicate the dividend in question to any 
one, but left it undisposed of ; and that the subséquent détermination in the cir- 
cuit court, in another suit, that the United St&tes was entitled to ail such moneys, 
deprived the petitioner of any equity. 
SaME— PaRTNBKSHIP— BbANCH HoUSBS— MABgHALINa AssBTS— Rev. St. i 5074. 

The law has never recognlted branch houses, conducting différant businesseï at 
différent places, under somewhat différent flrm names, as constituting distinct es- 
tâtes, wbose assets were to be marshaled for the benefit of the différent sets of cred- 
Itors of each branch, where the copartners, carrying on both branches, were iden- 
tically the same. The object of section 6074 of the Revised Statutes was not to 
create distinct estâtes In such cases to be marshaled separately, but to admit double 
proofs, upon double security, for the same debt. Accordingly lield that, in such a 
case, the total assets are liable in soUdo for ail the partnership debts, and that • 
claim of the United States was entitled to a préférence upon the whole assets, 
though its daim arose solely out of the business of one of the branoh twuses. 

Pétition of Matilda Hare, as Âdministratrix. 
Boger M. Sherman, for petitioner. 
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Edvmrd MîUMl, U. Si Atty., and Maxwell Evarts, Âsat. U. S. Atty., 
for the United States. ' 
J<^n P. Clarke, for assignée. 

Bbown, J. In September, 1871, a first dividend was declared in fa- 
vor of creditors in the above matter, including the sum of $1,125, to the 
petitioner's intestate, Thomas Hare, trustée. Warrants for ail the div- 
idends' were executed, and most of them delivered. That to Hare, trus- 
tée, was not delivered, on account of some difBculty in the proper 
Toucher to be given for it. Some considérable time afterwards the 
United States obtained a judgment for $99,951 against the-bankrupts 
upon a forfeiture of the value of goods fraudulently imported by them 
before the bankruptcy, and in January, 1886, commenced suit against 
Deimaa Barnes, the assignée, personally, to recover the eum of $32,000, 
which he had paid out to creditors on the dividend of 1871. On the 
trial' of the case, in February, 1886, in this court, a verdict was directed 
ior> the défendant, following the décision of Gkesham, J., in U. S. v. 
Murphy, 15 Fed. Rep. 589. On a writ of error thereuppn taken to the 
circuit court, the judgment was reversed, in July, 1887, and a new trial 
ordered, Meantime, in April, 1886, an application by pétition was 
made hy Mrs. Hare to this_ court for an order directing the assignée in 
bankruptcy to pay her the dividend of $1,125, declared in 1871. In 
view of the pendency of the litigation respecting the rights of the United 
States as against the assignée, the motion was denied without préjudice. 
On a review of this ordèr in the circuit court, in May, 1886, the order 
was there so modified as to direct the assignée to pay Mrs. Hare the div- 
idend upon her furnishing the assignée an approved bond with surety 
for. the repaymènt thereôf, with interest, in the event of judgment being 
"recovered against the assignée by the United States in the pendingsuit." 
No bpiid was furnished, and the dividend, therefore, remained unpaid. 
After the reversai by the circuit court of the judgment below in the suit 
brought by the United States, the claim was compromised and settled 
between the government and the executors of the assignée, who had died 
in the mean tinie, and the action was thereupon discontinued. The re- 
versai (24 Blatchf. 466, 31 Fed. Rep. 705) was upon the ground that 
the United States was nbt bound to come into the bankruptcy court to 
assert its priori ty, even as respects the fund being administered by the 
court; and that the assignée, when chargeable with notice of any exist- 
ii^ claim on the part of the government, pays any dividend at his own 
péril,. tinder sections 3466 and 3467 of the Revised Statutes, notwith- 
standing any order of tïie court in bankruptcy for sùch payment; and 
that rip lâches or estoppel can be imputed to the government for the as- 
•signee^s protection. Subsequently to the death of Mr. Barnes a new as- 
signée waa àppointed on Kovem,ber 17, 1888, who, upon the order of 
the court, dated March 18,1890, paid ail the remaining assets, includ- 
ing the fund in question, to the government. In October foUowing the 
présent application was filed for an order directing the new assignée to 
pay the same dividend to Mrs. Hare, upon three grounds: (1) That 
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tiae circuit court order for the payment to Mrs. Hare, on her filing a 
bond, was substantially an adjudication in lier favor, and that, the suit 
of the United States having been terminated without any "judgment be- 
ing reoovered against the assignée," there is no longer any occasion for 
the tiling of a bond as a condition of receiving payment; (2) because 
the dividend in (juestion was, by the order of this court, dated April 22, 
1884, in a proceeding in which the government was petitioner, recognized 
as a crédit to the assignée to be paid to the proper person; (3) because, 
as it is said, the United States bas already been paid more than the en- 
tire assets of the New York branch of the bankrupts' business, in which 
alone the forfeiture accrued, and that for the residue the United States 
had no priority over creditors of the Philadelphia branch as respects the 
assets there, because the business of the two branches was, as alleged, 
wholly distinct, and the assets must be marshaled, so that the creditors 
of each branch may bave priority upon their respective assets. Even 
jf the order of March 18, 1890, directing the new assignée to pay the 
funds in question, with other funds in bis hands, to the United States, 
had not been made, and if the dividend in question were still in the reg- 
istry, the pétition could not be granfed. 

1. The order to pay Mrs. Hare, on her filing the bond, etc., was evi- 
dently a provisional order, intended to secure repayment of the money 
to the assignée in case the United States should be held entitled to a 
priority as respects that money, and to indemnify the assignée for bis 
îiability, in that event, to pay the same moneys to the United States. 
The subséquent décision in the circuit court determined that the assignée 
was iiable for similar payments previously made, and would be liable to 
the United States for any such payment made to Mrs. Hare. As the 
order was not acted on, no bond being given, it is immaterial that the 
language of the condition is not literally applicable in conséquence of 
the suit having been seltled by compromise, instead of by entry of final 
judgment against the assignée. In the mémorandum accompanying the 
décision of the motion, Judge Wallace says: 

"It may turn out, however, by the resuit of Ihe pending suit between the 
United States and the assignes, tiiat the former is entitl d to priority out of 
the undistributed estate over the claim upon which the dividend l>ad bfen de- 
clared. In that eveat the présent claim would bave no equities against the 
assignée." 

The reversai by the circuit court of the judgment below in. favor of the 
assignée was a direct détermination that the United States was entitled 
to priority over the claims upon which that same dividend had been de- 
clared. The présent claimant, therefore, in the language of Judge 
Wallace, bas "no equities against the assignée." The adjudication 
made in the former order was plainly not a final adjudication on the 
merits, and the reversai of the judgment wholly supersedes its provis- 
ions, since it was never acted upon. On application it would be can- 
celed. 

2. The order of April 22, 1884, was not an adjudication as respecta 
the rights of Mrs, Haie, or of the United States, to the payment of thia 
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dividend. No such question was presented to the court or determined, 
The application was simply an application by the United States for an 
order directing the assignée to pay the government the sums in his hands. 
On Ihe assignee's accounting a certain amount was thereupon ordered to 
be paid to the government, as had been done at varions times before; 
but there was no considéra lion, and no détermination, as to how this 
dividend should be disposed of. It was not by that order adjudged to 
Mrs. Hare, or to any one; it simply reraained undisposed of in the hands 
of the assignée. There was nothing, therefore, in that order to prevent 
the government from making its subséquent application /or any other 
moneys in the assignee's hands, including this dividend, not already ad- 
judicated. Bussdl v. Place, 94 U. S. 606-608; Cromivell v. County of 
Sac, Id. 351-358. A similar point as respects the force of that account- 
ing was apparently made before Judge Wallace in the case of U. S. v. 
Barnes, above referred to, and was overruled, 24 Blatchf. 470, 31 Fed. 
Rep. 708. The décision of the circuit court, in favor of the priority of 
the United States, and of the personal liability of the assignée for ail 
payments of dividends made to others, in reality covers tho whole ground, 
and, as above stated, deprives the petitioner of any equity so far as re- 
spects the foregoing grounds of her claim. 

3. No authority is cited for the position, now taken for the fîrst time 
20 years after the bankruptcy, that the assets belonging to the différent 
branches of the bankrupts' business in New York and in Philadelphia 
shall be marshaled separately for the benefit of the respective creditors 
of each, or that any such marshaling, even if allowable as respects the 
différent creditors, would prevail against the statutory priority of the 
United States. For the petitioner it is urged that section 5074, U. S. 
Rev. St. (section 21 of the bankruptcy act of March 2, 1867) recognizes 
the assets of distinct businesses, though carried on by the same identical 
firm members, as being distinct estâtes tq be wound up as such in bank- 
ruptcy, and hence marshaled in favor of their respective creditors. 
That section is as foUows: 

" When the bankrupt, at the time of adjudication, is liable upon any bill of 
exchange, promissoiy note, or other obligation in respect of distinct contracts 
as a meinber of two or more firms carrying on separate and distinct trades, 
and having distinct estâtes to be wound up in bankruptcy, or as a sole trader, 
and also as a memberof a flrm, the circumstance tliat such firms are in whole 
or in part composed of the same individuals, or that the sole contiactor is also 
one of the joint contractors, shall not prevent proof and reteipt of dividend 
in respect of such distinct contracts against the estâtes respectively liable upon 
such contracts." 

Although this section speaks of firms in whole or in part composed of 
the same individuals, it does not provide under what circumstances the 
firm estâtes shall be kept distinct. The argument rests upon implica- 
tion only, and though the language of this section, considered by itself 
alone, would seem to furnish an implication that the same identical in- 
dividuals might compose "two or more firms, carrying on separate and 
distinct trades, and having distinct estâtes to be wound up in bank- 
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niptoy," yet ît îs improbable that such a change in the law previously 
existing wotild hâve been intended to be created by a mère implication 
instead of nacre direct language; and, when viewed historically, there ia 
no doubt, I think, that this section was not adopted for the purpose of 
making any change in the law in that respect; that it does not apply at 
ail where there are not legally distinct estâtes under the law as thereto- 
fore existing; and that its only object was to establish in bankruptcy the 
rule previously enforced in this country, that a créditer, having double 
security for the same debt, by distinct contracts, through the obligations 
of a firm, and of one or more individual members of it, singly or com- 
bined, might prove against ail the distinct estâtes, whatever they might 
legally be, without being put to his élection between them, as was re- 
quired by the former English rule. Emery v. Camd Bank, 8 Cliff. 507, 
7 N. B.' R. 217; Ex parte Honey, L. R. 7 Ch. 178, 182. Where the 
members of the two firms are not ail the same, the firm assets are neces- 
Barily distributed as distinct estâtes, because the firms are in part différ- 
ent, and the creditors of one firm are not creditors of the other. Lewis 
V. U. 8., 92 U. S. 618. Hère the two firms are legally one, and iden- 
tical, though the individual interests in the dififerent branches of the 
business may hâve been différent. The English cases that admit proofs 
of debt as between one firm and another firm containing the same 
partners as the former together with one or more other partners, (Lindl. 
Part. *997; In re Buckhause, 2 Low. 331,) do not establish any right to 
Buch marshaling of assets where the members of the two firms are iden- 
tical, but in principle exclude it. The former English rule against 
double proofs was modified by section 152 of the English bankruptcy 
act of 1861, which was adopted for the purpose of allowing double proofs 
in the cases stated. Section 5074, Rev. St., in our bankruptcy act of 
1867 was copied Verbatim from section 162 of the English Act, and with 
the same purpose only. The perplexity in that act and in ours, occa- 
sioned by the words "having distinct estâtes to be wound up in bank- 
Tuptcy," in connection with the words "firms in whole or in part com- 
posed of the same individuals," was in the English act gotrid of by an 
amendment (Act 1869, § 37) dropping the former words. But, aside 
from this last amendment, which evidently was not intended to change 
the law as to when estâtes should be held distinct, but to avoid perplex- 
ity of construction, the English courts hâve repeatedly declared that sec- 
tion 152 of the act of 1861 (our section 5074) applies only where there 
are distinct estâtes, and that there are no distinct firm estâtes, when the 
firm consista of the same individuals, though they carry on distinct bus- 
inesses, in distinct places, and under différent firm names. 2 Lindl. 
Part. (2d Ed.) *748, 749; Ex parte WUsm, L. R. 7 Ch. 490; In re Hooper, 
11 Ch. Div. 317; Banco de Portugal v. Waddàl, L. R. 5 App. Cas. 161, 
168, 173. Ex farte W'Uson, supra, arose under the English act of 1861. 
Section 5074 of the Revised Statutes must be similarly construed. 

This waa a single copartnership, though with two branches. The 
eeveral changes in the firm fi-om time to time affected both branches 
aliké. The bankruptcy was one; and the whole assets hâve from the 
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first bèen' treated by every one hitherto, from the oH^fiial'^ôIuntàry as- 
signment downward, as one éstatei I find no authority in the law fot 
treatinig them otherwise, howeter différent may hâve been the businesses 
conducted at the two éstablishniënts. To do so would be to treat the 
two branches as indepéndent firms, or as corporâ'fiôns prù (àrûo, which 
they are net. A judgrnent recovéred upon the debt pf one branch house 
wôùld hâve been legaJJy indistihguishable from a judgrnent upon a debt 
oî thè other branch. Both WoUld hâve been against^hè same défend- 
ants, jointly and severally; aild any assets of either branch within the 
jurisdiction would bave been lîable on either judgmenî to seizure upon 
exécution, or to be reached by a bill in equity if nôt subject to levy. 
No branch of the law bas ever recognized, so far as I càn discover, any 
rîght to such a marshaling of the assets of the différent branches of a 
single copartnership as is hère contended for, though the différent 
branches hâve a différent business name, where the partners carrying on 
the whole business are the same. Such is the opinion expressed by 
Wallace, J., in Re Nims, 18 N. Bl R. 91, 92. The judgrnent of the 
circuit court in that case (16 Blatchf. 439) proceeded upon facts and con- 
sidérations quite dissimilar and inapplicable to the présent case. The 
application is denied. 



FosTEB p. Chossin et al. 
(Circuit Court, D. Bhode IslancL Ootober M, 1890.) 

PxtXSTB FOB INVUNTIONS— JeWELBT PINS— NOVBLTT. 

A design for jewelry pins, consistiâg of a pièce of métal in the shape of a spoou 
orfprktwo incbes long, precisely isimilar in appearance to common spoons or forks 
six inches long, lacks tbe novelty neoessary to support a patent. 

In Equity. 

WaUer B. Vincent, for complainant. 

John, N. Brennan and Warrén R. Perce, for défendants. 

Before Gbay, Justice, and Colt, J. 

Gray, Justice. This is a bill in equity to restrain the înfrîngement of 
two patents, applied for and issued in 1884, for designs of jewelry pins, 
the one rëpresenting a spoon and the other a table fork. The spécifica- 
tion of the first patent (omitting the introductory paragraph and the de- 
scription of the drawings) is as follows: 

"Tbe leading features of my design consist in a plate, the outside and front 
surface of wliich is made to represeht a spoon, with the côntinuous outline 
edge of the plate turned backwàrd for a nearly uniform distance from its 
front, and aiso having an engravedj obased, or embossed handle. " " Tbe form 
and style of tbe ornamentation may be varied without affecting the gênerai 
appearance of the whole design. " "I olaim as my invention the design for a 
jewelry pin herein shown and deaoribed, the same consisting of a plate hav- 
ing thé sbapé of a spoon, with tbé diitline edgë of the plate turned backward 
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at a neariy u&tform distance from its front, and the surface of the handle of 
the spoon showing an embossed or engraved ornamentation." 

The corresponding parts of the spécification of the second patent differ 
only in substituting "table fork" for "spoon" in the body of the spécifi- 
cation and in the daim. Upon the filing of the bill the district judge 
granted a temporary injunction, and delivered an opinion reported in 23 
Fed. Rep. 400. The case haa now been heard upon pleadings and proofs. 
There is some conflict in the testimony. Taking the whole évidence as 
favorably as possible for the plaintifi", the material facts appear to be aa 
follows: Before either of thèse patents was applied for, common spoons 
and forks, as well as jewelry pins in other shapes than spoons or forks, 
had been made, with the edges turned over as described in thèse patents. 
But jewelry pins in the shape of spoons and forks had never been made 
with the edges so turned, and the plaintiËPs pins, by reason of their pe- 
culiar form and appearance, resulting from the turning of the edges, were 
easily distinguishable from such pins of other manufacturers, and had 
a readier and larger sale. Under section 4886 of the Revised Statutes, 
authorizing.^ patent to be granted to "any person who has invented or 
discoVerèd any new and useful art, machine, manufacture, or composi- 
tion of matter, or any new and useful improvement thereof, not known 
or used by others in this country, and not patented or described in any 
printed publication in this or any foreign country, before his invention 
or discoyery thereof, "it is well settled thatthe application of an old pro- 
cès» or machine to a new or analogous subject, (although of very diËFer- 
ent size or material,) with no change in the manner of application, and 
accomplishing no resuit substantially différent in its nature, will not sus- 
tain a patent. Fmnsylvania R. Co.v, Locomotive Safdy Truck Co., 110 
U. S. 490, 4 Sup. et. Rep. 220, and cases cited; Peters v. Manufacturing 
Co., 129 U. S. 530, 9 Sup. Ct. Rep. 389; Peters y. Hansmi, 129 U. S. 
641, 9 Sup. Ct. Rep. 393. Under section 4929 a patent for a design 
can only be granted to "any person who by his own industry, genius, 
efforts, and expense has invented and produced any new and original 
design fot a manufacture" or other thing mentioned in this section, "or 
any new, useful, and original shape or configuration of any article of 
manufacture, the same not having been known or used by others before 
his invention or production thereof, or patented or described in any 
printed publication." A patent under this section, indeed, is for the de- 
sign which is the product of the invention, and not for the process or the 
means by which it is produced, and has less regard to the utiUty of the 
product than to the novelty and originality of its appearance. But in 
order to support a patent for a design, as for any other subject, under 
tjie acts passed by congress in the exercise of its constitutional power to 
secure to inventôrs the exclusive right to their discoveries, there must be 
some invention, and not a mère application to a new material of some- 
thing already knownw The design must be new an4 original, and not 
a copy or an imitation. This is required by the clear words of the sec- 
ition, and bas been constantly recognized in the judicial décisions und^r 
it. Cïori V. JBous/idd, 10 Wall. 133, 139; Qorham Co. v. WhiU, 14 
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Wall. 511, 524, 525; Wooster v. Omne, 5 Blatchf. 282, 2 Fish. Pat. Cas. 
583; Niedringhaus's Appeal, 8 0. G. 279; Northrup v. Adavis, 2 Ban. & 
A. 567; Theberathv. Hamess Go., 15 Fed. Rep. 246. The décisions un- 
der the corresponding provision of the English patent act are to the same 
effect. MvMcmey v. Stevms, 10 Law T. (N. S.) 190; Lazarus v. Charles, L. 
R. 16 Eq. 117; Wi'iidover v. Smith, 32 Beav. 200; Adams v. Olementson, 
12 Ch. Div.714; Dkks v. Brooks, 15 Ch. Div. 22, 84; Le Mayv, Welch, 
28 Ch. Div. 24; In re Bach's Design, 42 Ch. Div. 661. In the light of 
the words of the statute, and of the uniforni course of décision upon the 
subject, we oan hâve no doubt that a design for a pièce of métal in the 
shape of a spoon or fork two inches long, precisely similar in appear- 
ance, both generally and in form of edge, to common spoons or forks six 
inches long, lacks the novelty necessary to support a patent. Bill dis- 
missed, with costs. 



Campbell Peinting-Pbess & Manuf'q Co. v. Eames Vacotjm 

Beake Co. 

(CircuU Court, S. D. New York November 18, 1890.) 

1. Patents poh Inventions— Valves por Pnexjmatio Pipes— Novbltt— Invention. 
Claim 1 of letters patent No. 401,680, granted to Edward S. Boynton, April 16, 
1889, for an improvement in valves for pneumatio pipes, was "in combination wlth 
an extemal pivoted valve, a oompressive helical spring inclosed within a tubular 
guide formed "upon or attached to the valve. " In a devioe for coupling the pipes be- 
tween railroad cars previously patented, the valve was made to hold the coupling, 
or to fly shut by means of a torsional helical spring. Held, that the combination 
of claim 1 was but the substitution of a compressive helical spring for the torsional 
spring of the older structure, with the limitation that the ftrbular guide must be 
attached to the valve, and that such claim was void f ôr want of novelty. 

a. Same. 

ïhe second claim of such letters patent was limited by stating that the tubular 
guide must be attached to the valve between one end of the guide and a stop at the 
pivoted point of the valve, and thus insured a neat, compact, and cheap structure, 
besides safety and durability. Heid, that the devioe involved invention, and was 
valid. 

In Equity. 

Philip B. Voorhees, for complainant. 

J. E. Maynadi&r, for défendant. 

CoxE, J. The complainant sues to restraîn the infringement of letters 
patent No. 401,680, dated April 16, 1889, granted to Edward S. Boyn- 
ton, assigner to the complainant, for an improvement in valves for 
pneumatic pipes or tubes. On the I7th of July, 1877, a patent. No. 
193,078, was granted to Frederick W. Eames for a new device for coup- 
ling the pipes between railroad cars, especially designed for use in con- 
nection with the vacuum power-brake. In the Eames structure the 
valve is made to hold the coupling, or to fly shut upon the valve seat 
by means of a torsional helical spring. In the patent in hand the same 
resuit is produced by a compressive helical spring. The substitution 
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of the one spring for the other, with the ingenious mechanical changes 
made necessary thereby, constitutes the only différence between the 
Eames and Boynton couplings. Invention is predicated of this substi- 
tution and this only. The patentée refers, in the spécification, to the 
Eames vacuum brake and points out various defects in the coiled tor- 
sional spring there used, which, he says, is perishable and liable to de- 
teriorate under the influence of grit, dirt, and climatic changes. Thèse 
defects he asserts are "well known," and are, he thinks, remedied by his 
spring, which is within a case and thus protected from the deteriorating 
influences referred to. The spécification further states "that helical, 
compressive springs bave been used for the automatic closing of valves 
and that such a combination is not broadly new; but in sucb cases both 
the springs and valves are not external to but one or both are within a 
valve-casing." The claims are as follows: 

"(1) In combination with an external pivoted valve, a conopreasive helical 
spring inclosed within a tubular guide formed upon or attached to the valve, 
substantially as and for thepurposes set forth. (2) In combination with an 
external pivoted valve, a self-closing device consisling of a compressive hel- 
ical spring held within a tubular guide formed upon or attached to said valve 
between one end of said guide and a stop at the pivotai point of the valve, 
substantially as and for the purposes set forth." 

Infringement is admitted. The défenses a,Te,first, that the patent is 
void for want of novelty; and, second, that the défendants hâve an éq- 
uitable license under it. The éléments of the combination of the first 
claim are: 

"(1) An external pivoted valve. (2) A compressive helical spring within 
a tubular guide. (3) The tubular guide must be formed upon or attached to 
the valve." 

The combination hère claim ed in volves nothing more than the sub- 
stitution of a compressive helical spring for the torsional spring of the 
Eames structure, with the limitation that the tubular guide inclosing the 
spring must be attached to the valve. A claim so broad cannot be up- 
held. It is void for want of patentable novelty. It requires no argu- 
ment to show that it is not invention to take a spring out of an old ma- 
chine and put in ifs place another form of spring, equally old, to do pre- 
cisely the same work. The use of the words "within a tubular guide 
formed upon or attached to the valve" do not aid the claim in this re- 
gard. The mention of a compressive spring in connection with the 
Eames coupling would naturally suggest to the skilled mechanic the use 
of an inclosing tube as well as the necessity of fastening the tube either 
to the valve or to the coupling. It must be attached to either one or 
the other. Fastening it to the former required no more ingenuity than 
fastening it to the latter. There is nothing which limits the first daim 
to the combination shown in the drawings. The location of the tube is 
not specified further than that it must be attached to the valve. The 
Word "valve" in the claim is doubtless intended to cover the valve lever 
as well, for, strictly speaking, the tube in the patented structure is not 
formed upon or attached to the valve proper but to the web Connecting 
v.44F.no.l — 6 
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the valve wîth the boss. An inclosed spring attached to the valve at any 
point or in any manner would, therefore, infringe. The claim is too 
brôad. 

The second claim is further limited by the statement that the tubular 
guidé must be attached to eaid valve between one end of said guide and 
a stop at the pivotai point of the valve. This language is not entirely 
clear, but there is litÙe difficulty in interpreting it as covering the pré- 
cise mechanism described and shown in the spécification and drawings, 
minus the screw plug and some other minor détails. It certainly is a 
fair construction of this language to locale the tube as it is shown in the 
drawings, one end being at the stop located at the pivotai point against 
which stop the spring is compressed, and the other end attached to the 
valve proper, or Connecting web. It is hardly disputed that the pecul- 
iar mechanism devised by Boynton shows some exercise of the inventive 
faculty. Defendant's brief, practically, admits that he is entitled to a 
patent limited to his peculiar détails of construction. The use of the 
compressive spring would certainly hâve occurred to a skilled mechanic, 
but the location of the tube and the opération of the various parts, in the 
form and manner described by the patentée, insu'ring, as theydo, a neat, 
compactand cheap structure, besideS safety and durability, certainly re- 
quired the exercise of ingenuity of a high order and, I am inclined to 
think, of invention also. It is true that this device is very near the 
border line which séparâtes invention from mechanical skill. The pat- 
ent shbuld, however, hâve the bénefit of the doubt. It is thought that 
the second claim can be limited to the material fealures of the précise 
combination shown in the spécification and drawings and that so con- 
etrued it can be upheld. The évidence does not estnblish a license ex- 
cept as conceded by the complainant. The compiainant does not ask 
for an àccounting. It follows that, upon filing a disclaimer of the first 
claim, the complainant can hâve a decree for an injunction as to the sec- 
ond daim, but without costs. 



CONSoiJDATED Sapety Valvb Co. ». Ceosby Steam Gage & 

Valve Co. 

(Circwit Ccywrt, D. Massadhuaetta. Ootober 7, 1890.) 

1. Patb»T8 roB Ïkvbntions-^Damages POE Intoiugement. 

Défendants who infringed apatented vaivc by the manufacture of valves eom- 
mercl^y worthless but for the infringed invention, are liable for the profits réal- 
ized by taem, though the form of their valves is différent from those monufaotured 
by complainants. 

e. Samb. 

Where the valves manufactured by défendants also infringed anôther later pat- 
ent, likewise owned by complainants, no injustice is done défendants in aocedinu 
to complainants' daim that ail profits realized by défendants âurîng the life of thet 
earlier patent were solely due to the Invention ooVered by that patent, espeoially 
in vtew of the f act that deteudantà contended that the invention embodled in th« 
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later patent is worthless ; and hence, In an action for the inf ringementof the eat- 
. lier patent, it is unnecessary for the master to flnd liow much of défendants' profits 
are due to the later invention. 

8. SaMB— ESTOPPBL. 

Complainants, after contending for and accepting a flnding, in an action for the 
infringement of the earlier patent, that défendants' profits, arising from the manu- 
facture and sale of valves Infringing both patents, were due soiely to the earlier 
invention, cannot be permitted to recover more than nominal damages in an action 
for the infringement of the later patent alone, brought after the expiration of the 
earlier one. 

In Equity. 

Thomas W. Chrlce, for complainants. 

Joshua H. MiUett, {Benjamin F. ï%itrafon, of counsel,) for défendants, 

CoLT, J. Thèse cases now come before the court upon exceptions to 
the master's report. In No. 1,184, the master finds that the complain- 
ants are entitled to recover the sum of $40,344.59 for the profits received 
by the défendants from the infringement of the Richardson 1866 patent, 
No. 58,294. In No. 1,199 the master finds that the défendants had 
made no more than nominal profits from the infringement of the Rich- 
ardson 1869 patent, No. 85,963. 

The main question raised by the défendants' exceptions relates to the 
method adopted by the master in estimating the profits allowed in case 
No. 1,184. Thèse suits were originally brought in the circuit court, 
and decrees were entered dismissing the bills. 7 Fed. Rep. 768. The 
suprême court upon appeal reversed the décision of the circuit court, 
and remanded the cases fo this court, with directions to enter decrees 
sustaining the validity of the Richardson patents, decreeing infringement 
of both patents, and directing an account to be taken of profits as to both 
patents, and to take such further proceedings as may be proper, and not 
inconsistent with the opinion of the court. 5 Sup. Ct. Rep. 513. In 
judging of the correctness of the method pursued by the master in his 
estimation of défendants' profits, the construction put upon the Richard- 
son 1866 patent, and the language used in respect thereto as embodied 
in the opinion of the court, cannot be disregarded. It was clearly the 
duty jf the master in his findings, as it is also the duty of the court at 
the présent time, to give fuU force and effect to the opinion of the su- 
prême court. If the contention of the défendants is sound, that the su- 
prême court, in their interprétation of the Richardson 1866 patent, gave 
too mnch promineoce to the feature known as the "huddling chamber 
with a strictured orifice," it is for them, upon appeal, to oblain some 
modification of that opinion; but, so long as it stands as the opinion of 
that court, the views therein expressed should be strictly carried out . 
The position, therefore, taken by the défendants that the complainants 
are only entitled to nominal damages, because, as they say, the Richard- 
son valve of commerce does not contain the huddling chamber with a 
strictured orifice, or, in other words, a huddling chamber with an aper- 
ture for the exit of the steam into the open air which is of smaller area 
than the aperture at the ground joint, I cannot regard as sound, in view 
of the opinion of the suprême court. That court construed the Richard- 
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son patents, and it held that défendants' valve was within those patents, 
and it gave a broad construction to the Richardson 1866 patent. Upon 
this point I approve and adopt the conclusions reached by the master in 
the foUowing îanguage, taken from bis report, in considering the account- 
ing in No. 1,184, for the period from February 15, 1879, to September 
25, 1883: 

"I attributs the entire commercial value of the valves manufactured and 
sold by the défendants to the improvement covered by Richardson's patent of 
1866. Kichardson's invention, as desciibed and claimed in that patent, revo- 
lutionized the art of relieving steam-boilers from steam pressure rapidly ap- 
proaching the dangerous point. It made effective for that purpose, — rapidly, 
and with comparatively small loss of steara, — apparatus, described in other 
patents, whicli very nearly embodied Richardson's invention but did net act- 
ually contain it. The suprême court, in thèse cases, bas deflned this invention, 
and basdeclared itto be a vital one, — a life-giving principletostructures very 
nearly approaching, butnot quite containing, an embodiment of Eichardson's 
discovery. It was contended before me that none of the complainants' valves 
of commerce contained this invention of Richardson, but, upon the whole évi- 
dence, with spécimens of ail the différent valves, put on the market by the 
complainants, before me, I flnd that they ail contain Richardson's improve- 
ment of 1866. The suprême court has decided in thèse cases that the défend- 
ants' valves contain this invention, and it is under this décision that the ac- 
counting in No. 1,184 is before me. Eliminate this invention from the de- 
fendants' valves, and they would be commercially worthless. No substitute 
for this invention bas been suggested to me, and I know of none, wiiich the 
défendants could hâve used in its place to bave made their valves of commer- 
cial value. The défendants claim that some of 'the profits which they hâve 
made are due to the peculiar form of their valves, but the form which they 
used in making their valves was the form in which theyclothed the Richard- 
son Invention, the life of their valves, and without that life the Crosby 
form is worthless. The défendants claimed before me that the complainants, 
in the acc«unting in 1,184, which relates only to the Richardson patent of 
1866, should prove specifically the value of the invention secured to them un- 
der that patent as used by the défendants, and that, as it was claimed by 
complainants (and the suprême court has so decided) that défendants used 
also Richardson's invention of 1869, the value of the invention secured to the 
complainants by the 1869 patent must be determined, and net made an élé- 
ment in the recovery to be had under the accounting in 1,184. I hâve no 
means ot determining the value of that invention as used by the défendants 
from February 15, 1879, to September 25, 1883, or of stating in dollars and 
cents how much of the profita of the défendants during that period is due to 
that invention. The complainants claimed that during that period ail the 
profits of the défendants were due to the Richardson invention of 1866, and, 
as the Richardson invention of 1869 belonged also to the complainants, and 
as the complainants and défendants were respectively the samé in each case, 
1,184 relating to the said invention of 1866, and 1,199 relating to the inven- 
tion of 1869, and, as the said period from February 15, 1879, to September 
25, 1883, was included within the period to be covered by the accounting in 
each case, no injustice is donc the défendants in acceding to the complainants' 
claim in this regard; and this is especially so in view of the fact that the de- 
fendants claimed that the adjustable device as shown in the Richardson pat- 
ent of 1869 is worthless as such, and that the cost of the Crosby valve is less 
without the said so-called adjustable ring, and is a better and more useful 
safety appliance." 
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This disposes of the principal question raised by the défendants' ex- 
ceptions to the master's report. As for the objection to the findings of 
the master respecting expenses to be allowéd for certain valves destroyed, 
which forms the subject-matter of the first exception, I Ihink the master 
was right in the conclusion he reached. The défendants were not charged 
on valves which were subsequently destroyed, or, if so, they were not 
charged upon the new valves which replaced them. See master's note 
29, page 44 of master's report. The master properly disallowed the cost 
of destroyed valves. 

The complainants hâve filed two exceptions to the master's report in 
No. 1,184, — one relating to cost of patterns allowed to the défendants 
by the master, and the other to the allowance of uncoUectible items, etc., 
in master's Schedule C. I see no sufi&cient reason todisturb thèse find- 
ings. If there is error in the allowance of any of the items of Schedule 
C, the suggestion of error was not made to the master in such form as 
to give the court the benefit of his judgment thereon. 

In No. 1,199, the complainants hâve filed several exceptions. They 
except to the finding of the master that he had no means of determining, 
from the évidence before hini, what portion of the défendants' profits 
were attributable to the use of the Richardson patent of 1869, and they 
further except to the finding of the master that the défendants bave madô 
only nominal profits from the infringement of the 1869 patent, and that 
the complainants hâve suffered only nominal damages from said infringe- 
ment. Down to the expiration of the Richardson 1866 patent, or until 
September 25, 1883, the complainants contended, in the case brought 
upon that patent, that ail the profits of the défendants were due to that 
patent, and the master so found. If the 1869 patent contributed more 
than a nominal value to thé défendants' infringing valves during the life 
of the 1866 patent, it was the duty of the complainants to bave showu 
rhat fact in the suit upon the 1866 patent, and to hâve allowed a corre- 
sponding réduction in the finding, of profits in that suit. After contend- 
ing for and accepting such a finding, that the complainants were entitled 
to ail the profits of the défendants from their infringement of the 1866 
patent by the manufacture and sale of valves containing the Richardson 
inventions of 1866 and 1869, they cannot be permittèd, upon a'bill of 
complaint against the same défendants, to recover more than nominal 
profits or damages for an infringement of the 1869 patent only. 

Upon the question of damages the master finds as follows: 

"Wlth regard to thèse claims for damages, I flnd, upon an examination of 
the évidence before me, that, if I allow any substantial portion of them.Imust 
allow them in f uU as claimed. I say « substantial portion ,' because there are 
a few dollars that I might, perhaps, allow in No. 1,184, upon spécial évidence 
relating toa few items, but beyond a few dollars the claims stand or fall as a 
whole. I know no justifiable method of scaling them. The évidence in sup- 
port of thèse claims comes from Charles A. Moore, the manager of the busi- 
ness of complainants so far as putting valves on themarket Is concerned, and 
the évidence against thèse claims comes from Francis T. Simmons, a salesman 
of défendants from February, 1878, to May, 1886, and George H. Eager, 
treasarer of the défendants. ïhe évidence shows that the complainants ae- 
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qnired thè Eichardson patents February 15, 1879. The défendants were at 
tbat time establisbed in the valve business, and sold steata safety valves i,n 
compétition with whatever valves were in the market. There were persons 
and firms to wham they sold their productions, and vfhom they considered 
their customers. The complainants, in 1879, soon after acquiring the Eich- 
ardson patents, issued a catalogue giving their piices for saiety valves, but 
quoted their valves in 1879, to some parties <it least, at a large discount frota 
their catalogue priées, — in one instance a discount of flftyper cent. ïhe 
basjs of, thèse claims is that the complainants had an establisbed lovirest price 
for their several classes of valves in 1879. I do not think the évidence sup- 
ports this proposition to the extent t'hat I can fi nd that the priées given in 
Mr. Moore's tables, and annexed to complainants' charges in damages, are 
the lowest priées of the complainants in 1879. The complainants went into 
active compétition with ail valve producers of every class. Doubtless ihe dé- 
fendants were their chief competitors, but I cannot détermine, from tlie évi- 
dence, how mucli of the réduction in priées, which the complainants made 
from time to time, waa due to défendants' compétition and how much to 
other causes. Doubtless both parties were trying to hold the market as 
against each other and as against ail other competitors in the business. TJn- 
der thèse circumstances, a gênerai cluim, even accompanied by a speciflcation 
of items, cannot be maintained upon testimony relating to comparatively few 
instances, as in this case, and especially where some of the instances are sul»- 
sequeptly explained in a manner to materially affect their force as évidence 
bearing upon the question of damages resulting from direct compétition." 

The complainants bave filed no exception to the finding of the master 
in No. 1,184, that they hâve suffered no damages in addition to profits. 
Upon the whole évidence on this question of damages, I think the master 
was also right in finding that the complainants are entitled to recover in 
No. 1,199 only nominal damages. 

The exceptions in both cases are overruled, and the master's report 
confirmed. So ordered. 



Walker V. City of Teeeb Hatjte. 
ICircuU Court, D. Tndlana. Ootober 29, 1890.) 

Pathitm for Inventions— Fihb-Alaems—Rkissub. 

Letters patents Issued July 18, 187B, to Robert Bragg, for the combinatlon with 
a fire-alarm gong of mechanism which automatically releases the flre-engi^e horses 
from their stalls, contaiued the foUowing claim: "The rod with Its knob and the 
OBoillatlng lever, for the purpose of releasing a suspended weight by the direct ac- 
tion of agong-bammer. " The reissued patent. No. 6,831, issued January 4, 1876, con- 
tained thèse claims : "The trip-rod and oscillating lever, for the purpose of releas- 
ing a suspended weight bythe movement of a gong-hammer,"and "the trip-rod, 
oscillating lever, and suspended weight in combination with the hammer of a gong, 
for the purpose of operating mechanism distant from the gons- " Held, that the 
claims of the reissue were f airly embraoed in the clalm of the original. 

Bame — Inpringembnt. 

Baid patent is inf ringed by a devlce whose only différence Irom the patented 
machine is that its trip-rod reoeivea the stroke of tue hammer ia its backward in- 
atead of its forward motion. 

In Equity. 
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McDonald, Butler tfc Snov and Robert H. Parkinson, for coraplaînant. 
Baker & Daniels, Horace B. Jones, and D. N. Taylor, for défendant. 

Gresham, J. The complainant, as assignée of reissued patent No. 
6,831, brings this suit for an injunction and accounting against the city 
of Terre Haute. The inventer, Robert Bragg, filed his application for 
a patent June 16, 1873, and the patent was granted July 13, 1875. The 
application for a reissue was filed October 9, 1875, and the reissue was 
granted January 4, 1876, The reissue, like the original, covers a com- 
bination with a fire-alarm gong of mechanism which opérâtes automate 
ically, and releases the horses from their stalls simultaneously with the 
alarm. The de vice is so arranged that the blow of the gong-hammer, 
announcing the alarm, also and at the same time trips the liberating 
mechanism, opens the stall-doors, and allows the trained horses to spring 
to the pôle of the engine before the striking of the signal is completed. 
This was a great improvement on the old method of releasing the horses 
by hand, and leading them to the pôle, and, since its introduction, 
engines can and do reach fires more quickly. "The object of my inven- 
tion," says the spécification, "is to provide a novel attachment for gongs, 
and it is principally valuable and applicable to fire-engine bouses, where 
the horses which draw the engines ought to be released at the very instant 
of the first stroke of the alarm, so that they can take their places at the 
engine and hose-carriage, ready to be attached thereto by the first man 
who may arrive. My invention consiste in the employment of an arm 
which is so situated that at the first stroke of the hammer upon the gong 
it will also strike this arm, which bas attached to it any suitable mech- 
anism, so that the force of the blow will release, through this mechanism, 
a weight. The falling of this weight will pull a rope which is connected 
with the mechanism to be operated in such a manner that the puU upon 
it will operate the mechanism. * * * The opération will be as fol- 
lows: The gong-hammer, upon its first stroke, will strike the pad, E, 
and thus force the rod, D, and the arm, or lever, C, back until the roller, 
G, is released from the recess, p. * * * Various mechanical devices 
may be substituted for those herein described, as will be readily seen; 
but the principal point of novelty is the operating of thèse devices di- 
rectly from the gong-hammer." Bragg did not limit himself to the pré- 
cise mechanism described in his spécifications and illustrated in his 
drawings. He bad in mind that mechanism and its équivalents, — any 
suitable means for utilizing the force of the gong-hammer in releasing a 
weight (which is the équivalent of a spring) for operating any distant 
mechanism simultaneously with the stroke of the hammer. The claims 
of the reissue, which are involved in this suit, (the first and fourth,) 
read: 

"(1) The trip-rod, D, arrangea as described, and the oscillating lever, Ç, for 
the purpose of releasing a suspended weight by the movementof a gong-ham- 
mer, substantially as and for the purpose described." 

"(4) The trip-rod, D, oscillating lever, C, and suspended weight, B, in com- 
bination with the hammer of a gong, for the purpose of operating mechanism 
distant from the gong, substantially as above described." 
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The claims in the original read : 

"(1) The rod with its knob, E, and the oscillating lever, C, for the purpose 
of releasing aauspended weight by the direct action of a gong-hammer, sub- 
stantially as and for the pnrpoae herein described. 

"(2) In combination with rod, D, and the reeessed oscillating lever, C, piv- 
oted as described, the weight, B, and its roller. G, for the purpose of rellev- 
ing friction and removing the rod, D, trom the action of the gong-hammer, 
substantially as herein described; 

"(3) In combination with the weight, B, caused to fall, as shown, the bell- 
erank lever, I, cord, K, and lever, L, for relensing the sliile, O, and weight, 
R, and thus releasing the horses by means of the cord, ï, substantially as 
herein described." 

The spécifications in both patents describe the same invention. The 
defendant's expert found no invention referred to in either the descrip- 
tion or the claims of the reissure not described in the original as instru- 
mental in carrying ont the object of the invention. He thought, how- 
ever, that the claims of the reissue, without covering any new invention, 
allowed greater freedom in construction than did the claims of the origi- 
nal. "The rod with its knob, E," one of the éléments of the combination 
in the first original claim, is described in the corresponding claim in the 
reissue as "the rod, D, arranged as described," the "knob, E," being 
omitted. In the reissue the rod projects in the path of the hammer, as 
it did in the original, and opérâtes precisely as it did before. The claims 
in the original covered any rod extending within the sweep of the gong- 
hammer, so that, whenstruck, it would perform the function of tripping,* 
as described. The knob at the end of the rod performed no function in- 
dependent of the rod, and it was not an opéra ting élément in the com- 
bination. The original spécification sho'wed that the action of the gong- 
hammer upon the suspended weight was not immédiate, or direct, but 
through intermediate éléments, and, literally construed, the claims were 
not for the invention described, and, while the first claim in the reissue 
is more accurate, it is still limited to the combination which constitutes 
the invention, — "a combination of éléments, operating substantially as 
and for the purpose described." Obviously the patentée feared that the 
original first claim might be held too broad or gênerai, and for that rea- 
son he desired the fourth claim, covering a subdivision of the invention. 
This claim was fairly embraced in the original first claim. It is more 
limited than that claim, but it is clearly within the original stateraent 
of invention. The reissue contains no claim which might not hâve been 
made and allowed upon the original record. The real invention con- 
si&ted in the combination of the designated éléments acting in co-opera- 
tion to accomplish a specified result, and the patentée was not limited to 
the précise forms of the éléments shown in the drawings. Eléments pos- 
sessing the essential qualities and performing the same functions as 
those described in the spécifications, and illustrated in the drawings, al- 
though differing in mère mechanical construction or form, were cov- 
ered by the original patent. A combination patent cannot be evad- 
.ed by a mère formai variation of ail or part of the éléments. Even 
if the claims of the reissue be construed as broader than the original 
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claims, the former are clearly within the described invention, and thè 
reissue was applied for in less tlian three inonths after the original was 
granted, and before anj' new riglits had intervened. While an inventer 
may not obtain a reissue enlarging bis invention, he may, under proper 
conditions, surrender his patent, and obtain a reissue with enlarged 
claims, not extending, however, beyond the bounds of his described in- 
vention. It is not claimed that Bragg obtained his reissue to cover ini- 
provements made after the date of his first patent, and the defendant's 
expert testifled that the reissue contained no new invention. The su- 
prême court bas never so construed the statute which authorizes reissues 
as to deny to a patentée, on application made in due time, and before 
adverse rights bave accrued, the rigbt to obtain a reissue broad enough 
to cover his entire invention as originally described and as he intended 
to claim it. In Marsh V. Sq/mour, 97 U. S. 348, the suprême court 
say: 

"The patentée may redescribe his invention, and include in the description 
and claims of the spécification not only what was weil described belore, but 
whatever else was suggested or substantially indicated in tlie o)d spécification, 
drawings, or patent-office model, which propeily belonged to the invention as 
actually made and perfected. Corrections may be made in the description, 
speciQcation, or claims of the patent wliere the patentée has claimed ;is new 
more than he had a right to chiim, or where the description, spécification, or 
claim is détective or insufficient; but he cannot, under such an application, 
make material additions to the invention which were not described, suggested', 
nor substantially indicated in the original spécifications, drawings, or patent- 
office model." 

The statute authorized the granting of the reissued patent. 

The défense of prior use is not supported by the évidence. Brown S. 
Flanders testifled that in 1869, while acting as engineer in connection 
with engine No. 8, of the Boston fire department, he constructed and 
putinto practical use a device which operated automatically on thesame 
principle as the device described in the patent in suit, and his state- 
ments were corroborated by four or five witnesses, who at that time were 
his associâtes in the same company. If the Flanders mechauism was iri 
use, as claimed, as early as 1869, the patent in suit is invalid for want 
of novelty, and a detailed description of it is therefore unnecessary. 
The complainant introduced a number of witnesses, who testifled that 
during their connection with the same company in 1869, and for several 
succeeding years, they never saw or beard-of such an automatic device 
for releasing horses from their stalls. And a still larger number of wit- 
nesses, who were employed in other engine-houses in Boston, during the 
period of alleged prior use, some of whom visited No. 8 from time to 
time, testifled that before the application for the patent in suit they 
never saw or heard of the Flanders device, or anything like it. A Phila- 
delphia engine company sent a committee to Boston in the spring of 
1869 to inspect the engines and fire department of that city, and note 
ail improvements in apparatus and methods, should any be observed, 
and during the four or five daya that the committee spent in Boston, 
engine-house No. 8 and others were visited and inspected. Flanders 
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testified that hia automatio device was then in use at No. 8, and that it 
wasseen by the committee, and by him explained to them, or some of 
them; and his statements were corroborated by several witnesses who be- 
longed to the company in 1869, and later. The surviving menibers of 
the committee, as well as seyeral members of their company who went 
with them, were subsequently called, and testified that neither the Flan- 
ders device, nor anything like it, was shown to them by him or any one 
else, and thatthey never saw or heard of that device in engine-house No. 
S, or elsewhere, during their visit to Boston. The records of the Boston 
fire department, covering the period of alleged use, make no mentipn 
of.such a device, and it is incredible that Fland ers should hâve invented 
or introdoced an improvement of such marked utility without bringing 
its merits to the attention of the fire department, or making an efibrtto 
obtftin a, patent for it. 

The remaining question is that of infringement. The complainant's 
two expert witnesses testified that the device used by the défendant in 
its engine-houses contained the invention embraced in the firstand fourth 
claims of the patent in suit, and the defendant's only expert witness tes- 
tified, on cross-examination, to the same effect. It is true that in the 
defendant's device the trip-rod reçoives the stroke of the hammer in its 
backward or reflex motion, while in the device desçribed in the Bragg 
patent the rod receives the blow in the forward,,or direct, stroke of the 
hammer. But this mère altération of the location of the trip-rod would 
readily occur to any skilled mechanic. The effect of the tripping is the 
same, whether the rod receives the blow in the forward or backward ac- 
tion of the hammer. Without dweliing in détail upon this and other 
structural différences, it is sufficient to say that I am satisfied the de- 
fendant's device embraceg ail the éléments of the Bragg invention. The 
conclusions I hâve reached are in harmony with the decrees entered in 
Bragg v. Œty of ForUand, in the district of Oregon, Bragg v. Oiiy of San 
Jqae, in the northern district of Califomia, and the opii^ion of Judge 
Sawyek in Bragg v. Œty of Stockton, 27 Fed. Rep. 509. Injunction 
granted as prayed for, and the case is referred to the master to take tes- 
timony and report the damages. 



McBridb v. Grand De Toub Plow Co. et al. 
(Oircutt Court, s. X>. lowa, C. X>. Novembor 18, 1890.) 

Patents fob Inventions— Extbnt op Claim — Ridins Attaohmbnt poe Plows. 

■ On a bill tb restrain Infringement of létters patent No. 384,036, for "a rlding at- 

; tachment'for plows," complainant oontends that the patent oovers a combination 

, of thrpe wheels so arrangea as to carry the downward pressure of the plow upon 

ttab eartb, and thus reducé friction and ligHten the draft, and also prevent the pa«k- 

: Ing of tbe earth at the bbttom of the f urrow. The Dbje<^ actuoUy sotxght, as stated 

in tbe spécifications, was "to provide a simple, istrong, durable carrlage attàchment 

■ for ploWs that can be more readily applied and adjusted to operàte a plow steadily, 

aad to regulate the depth ana width of turrow suces by tbe ojierator. seated upon 
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the carrlage." The idea of diministing friction by carrying the plow wàs Bot 
hinted at in any of the claims or spécifications, and whlle the three wheels neoes- 
sary therefor were shown by the drawings, one of them, attached to the end of the 
plow-beam, was not referred to in either the claims or spécifications. Held, that 
the combination for the pnrpose claimed is not covered by the patent, and if com- 
piainant was the flrst to use it he is presumed to hâve dedicated it to the use of the 
public. 

On rehearing. For former report, see 40 Fed. Rep. 162. 
Csk, McVey & Clark, for complainant. 
John G. Manahan, for défendants. 

Shieas, J. This cause was heard on the merits at the October term, 
1889, of this court, and an opinion filed, holding that the charge of in- 
fringement was not sustained. See 40 Fed. Rep. 162. Upon applica- 
tion of complainant, a rehearing was granted, and counsel hâve fuUy 
re-presented their views of the facts and authorities. On part of com- 
plainant it is urged that the court in the former opinion restricted thé 
scope of complainant's patent unwarrantably, it being now claimed that 
complainant was in fact the first one to invent and perfect a practicable 
sulky plow, 80 arranged that when in opération the weight of the plow 
and the downward pressure are largely carried on the wheels, thus di- 
minishing the friction that would otherwise be caused between the plow 
proper and the earth, and which produces two bénéficiai results, to-wit, 
the réduction of friction, already named, thereby lessening the draught 
upon the horses, and preventing the bottom of the furrow from becom- 
ing packed and hardened by the passage of the plow over the land, as 
is the case in ordinary plowing, where the whole weight and pressure is 
exerted on the bottom of the furrow. It cannot be well questioned that 
the plows actually manufactured by complainant do possess the advan- 
tages claimed. There are to be found therein the three wheels shown 
in the drawing attached to the letters patent, and marked therein, "ci"," 
"W," and "M," and through the co-operating effect of thèse three wheels 
the weight of the plow and of the driver, instead of being on the bottom 
of the furrow, is transferred to the wheels and their contact with the 
ground. The difficulty in the case, howeverj arises from the fact that 
the combination is not covered by the patent issued to complainant. If 
he was the first one who conceived the idea of thus transferring the pre.«s- 
ure, and conséquent friction, from the bottom of the furrow to the 
points of contact of wheels, bearing the weight of'the plow and driver, 
with the earth, and if he was also the first to make a practicable combi- 
nation of the means necessary to efîectuate the idea, — questions which 
I do not now consider, — he should, in order to secure the fruits of his 
invention, hâve secured a patent therefor. If the spécifications and 
drawings attached to the patent issued show the combination or means 
necessary to work out the resuit, but the same are not included in «r 
covered by the claim or claims of the patent, the presumptioh is that 
the patentée thereby intended to. dedicate the same to the public. Miller 
V. Jîross Cb., 104 U. S. 860. 

- The patent issued to complainant comprises five claims. There is not 
to be found therein a référence to the wheel carried at the front end of 
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the plow-beam, and which is marked "d"" in the drawings. If every 
one of the parts called for in the five claims of the patent, and identified 
by letters referring to the drawings, are furnished, the front wheel would 
bewanting in thecombination. Itisurged that the words" plow-beam," 
found in the claims, are sufficient to include the front wheel, because it 
is attached to the front end of the plow-beam, but this construction is 
clearly inadmissible. This wheel is not a part of the plow-beam, nor is 
it immediately attached thereto. AU other parts of the connections af- 
fixed to the front end of the plow-beam are specifically named in the 
claims, except this wheel. The omission to name this wheel as one of 
the co-acting parts of the combination is clearly due to the fact that it 
is not part of the combination sought to be patented. The devices 
placed at the front end of the plow-beam are intended to enable the driver 
to regulate the depth of the furrow, and are covered by the second claim 
in the patent, which is as folio ws: 

• "The devis, a, the rack, b, the frame, <?, the caster- wheel bearer, «i, li', the 
lever, g, and the link, g', arranged and combined relative to each otlier and a 
plow-beam, substantially as shown and described, to operate in the manner 
set forth, for thepurposes specified." 

The depth of the furrow is regulated by elevating or depressing the 
front end of the plow-beam, and this is accomplished by the combina- 
tion described in claim 2, and this combination does not dépend in any 
degree upon the présence or absence of the wheel, "d"." As it is not 
one of the co-acting parts in the combination relied upon to enable the 
driver to regulate the depth of the furrow, it was not named in the 
claim, and cannot now be read into the claim for any purpose. 

The same difficulty exists in regard to claim 6, which is mainly relied 
oh in support of the broad construction now claim ed in favor of the pat- 
ent. It reads as foUows: 

"The axle-frame, r, r', r", s, s, carrying a driver's seat, the rack, r'", the 
wheel, w, the wheel-bearer, A, V, h", carrying a wheel, m, and the lever, n, 
arranged and combined relative to each other and a plow-be;im and plow, sub- 
stantially as shown and described, to operate in the manner set torth, for the 
porposes specified. " 

The combination thus described is for the purpose of enabling the 
driver to regulate the Width of the furrow, and there is not found therein 
any référence to the wheel, d". It does not form part of the combina- 
ation relied upon by the patentée for enabling the driver to regulate the 
width of the furrow, and for that reason was not included in the list of 
parts needed to make the proposed combination. It clearly appears that 
the combinations described in claims 2 and 5 are those intended by the 
patentée to secure the object sought to be accomplished, as set forth in 
the spécifications, to-wit: 

"My object is to provide a simple, strong, durable carriage attachment fot 
plows that can be more readily applied ahd adjusted to operate a plow stead- 
ily, and to regulate the depth and width of furrow slices by the operator seated 
upon the cari iage. " 
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Itis not herein stated that it was purposed to reduce friction and press- 
ure upon the bottom of the furrow, and thus lessen the work of the 
horses, and also to prevent the bottom of the furrow from being com- 
pacted and hardened. The combination described in claims 2 and 5 
doubtless give a steady movement to the plow, and enable the driver to 
regulate the depth and width of the furrow, but they are not iutended 
to cover the idea of carrying the weight of the plow and driver upon 
wheels, and thus reducing the friction, for to accomplish that purpose 
it is necessary to call into play the co-acting efîect of the three wheels 
shown in the drawings. As already stated, no référence is made to the 
wheel "d"" in the claims, nor is any description given of the opération 
of this wheel in the spécifications having the remotest référence to its aid- 
ing, in combination with the other wheels, to reduce the friction by trans- 
ferring the weight and pressure to the three wheels named. None of the 
claims of the patent can be construed, either singly or in combination 
with the others, if that were permissible, so as to include the idea of 
thus reducing the friction of the plow when in opération. The patent 
must be construed, therefore, to cover only the combinations intended 
to regulate the width and depth of the furrow, and, as to thèse purposes, 
I see no reason for changing the conclusion reached upon tl?e prior hear- 
ing that the complainant is not a pioneer in thèse directions, and his 
patent cannot, therefore, be broadly construed. By its terms, the pat- 
ent is confined tothe combinations intended to enàblé the driver to regu- 
late the depth and width of the furrow from his seat upon the carriage 
of the plow, and to give the plow a steady movement when in opération. 
To now enlarge the scope of the patent, so as to include the idea of re- 
ducing the friction on the bottom of the furrow, and the means for ac- 
complishing the idea, would require reading into the spécifications the 
expression of a purpose not fdund therein, and into the claims an addi- 
tional élément not referred to or included therein, and this is not per- 
missible, although it is true that this élément is shown in the drawings 
of the patent. The idea of relieving the friction on the bottom of thé 
furrow, by transferring the weight of the plow and the driver from the 
sied formed by the bottom of the plow in the old-fashioned methods of 
plowing to the wheeled carriage supporting the weight thereof, hàs no 
necessary connection with the idea of enabling the driver to regulate the 
depth and width of the furrow irom his seat on the carriage. The con- 
struction to be given to a patent covering the means for accomplishing 
the latter purposes cannot be enlarged by showing that the patentée was 
the first to invent a means for reducing the friction of the plow. Whether 
he is or not a pioneer in the latter field of improvement is immaterial, 
when the question is, what scope is to be given to his patent covering 
other and distinct purposes? I can see, therefore, no suflScient reason 
for changing the view taken of complainant's patent in the opinion filed 
at the first hearing, nor upon the question of infringement, and the de- 
cree disuiissing the bill must, therefore, be affirmed. 
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Ameeican Road-Mach. Co. v. Gould et al. 
Wlreuit Cowrt, N. D. minois. July 22, 1890.) 

1. Patbnts for Inventions— NoyKLTT. 

The foUowing spécification of patent No. 362,679, granted May 10, 1887, to George 
W. Taft, Is not void for want of novelty: "(18) In a machine for making roads, 
the combinatlou of a cavriage or body f rame, supported on front and rear traveling 
wheels, a diagonally disposed soraper-blade extending across and supported beneath 
said body-frame, and an extended longitudinally adjustable rear axle, whereby one 
of the rear traveling wheels can be projected laterally beyond the worklng Une of 
said diagonal scraper-blade, for the purpose set forth. " 

S. Samb— Infbingbment. 

Thougb, in addition to thls long latéral, movable axle, the machine patented bas 
a de vice for adjustingthe frame on the axle by means of a rack and pinion, the pat- 
ent is infringed by a machine having the long hind axle, on which the frame is 
fasteued by clamps held in place by nuta, the loosening oi which euables the op- 
erator to shif t the frame on the axle. 

In Equity. 

Dupée, Judah & WiUard, for complainant. 

E. H. Gary, for défendants. 

Blodgett, J. In this case the défendants are charged with the in- 
fringement of patent No. 362.679, granted May 10, 1887, to George W. 
Taft, for a "machine for making, repairing, and cleaning roads." The 
scope and object of the invention, as stated in the spécifications, relate 
"to improvements in thatclass of road-working rnachines in which a 
diagonally disposed scraper or plowing blade is mounted in connection 
with a wheeled earriage or supporting body, and provided with mechiin- 
ism whereby the scraper can be adjusted to the différent reqnired work- 
lng positions. * * * Another important object is to provide in a 
diagonal road-scraper or road-working machine a shifting rear axle, 
whereby the relation of (he rear end of the body and the rear traveling 
wheels can be varied or changed to meet différent conditions of work to 
be performed." The construction of the machine in the particular men- 
tioned in the last paragraph consists mainly in a hind axle much longer 
than the width of the frame which carnes the scraper, and the frame so 
mounted on its axle that the axle may be slid laterally in either direc- 
tion, so that the frame may be nearer to one hub than the other, and the 
advantages of this feature in the construction are stated in the patent to 
be that "it in a great raeasure overcomes rocking action of the body of 
the machine as the wheels pass over uneven ground. It also permits 
of the rear wheel being set bver, as indicated by dotted Unes, (Fig. 3,) 
80 as to brace against the bahk when plowing the second round , or when 
inôying the earth turned up by the first furrow from the shoulder of the 
rôad lurther in towards the center of the road. It'also allows an adjust- 
ment pf the wheels, so that the windrow of earth can be deposited inside 
thç line, of the wheel when desired, so that the wheel can get support 
against thé wiiidrow. It alsb allows adjustment to avoid chopping ac- 
tion of the blade, by réason of the Wheels running over clods when the 
machine is cutting deep, as well as facilitating changes in the relative 
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position of the rear wheels and carriage body, to meet or correspond 
with diâferent positions of angular adjustment." The patent bas 22 
claims, covering many features of the machine not now in controversy, 
but infringement is charged in this case only of the thirteenth claim, 
which is: : 

"(13) In a machine for working roads, the combination of a carriage or 
body fratne, supported on front and rear traveling wheels, a diagonally dis- 
posed scraper-blade extending across and supported beneatli said body frame, 
and an extended longitudinally adjustable rear axle, whereby one of the rear 
traveling wheels can be projected laterally beyond the working Une of aaid 
diagonal scraper-blade, for the purpose set forth. " 

The défenses insisted upon are: (1) Want of patentable novelty. 
(2) That défendants do not iniringe. 

In support of their défense of want of patentable novelty défendants 
hâve introduced a large number of United States patents upon wheel 
plows, cultivators, seeding-machines, ditching-machines, and road- 
scrapers. I do not think there is any analogy between the machine now 
in question and the plow, culti vator, and seeding-machine patents which 
hâve been cited on the part of the défendants, as it is quite évident to 
mefrom the proof in the case that thepurposes for which the movable 
axle of the complainant isused is widely différent from that of the ex- 
tensible axles in sulky plows, cultivators, etc. The proof also shows 
two or more patents for ditching-machines, where the frame carrying 
the ditching mechanism is movable upon the axles, the object of such 
adjustment being to allow the wheels, or a portion of them, tolrave] upon 
the bank while the cutting or ditching mechanism is working in the 
ditch. Several patents are also shown upon two- wheel road-scrapers, 
where the frame carrying the scraper is adjustable laterally upon the axle 
of the carrying wheels, of which the patents to Benedict & Cumming, 
of May, 1860, and the patent to Fleming, of Jane, 1883, are perhaps, 
ail things considered, as good types as any which can be selected from 
the numeroQs exhibits introduced. There is also a patent on a four- 
•wheel road-scraper, granted to Cook, in September, 1885, which bas an 
extensible forward axle, that is, means for shortening and extending the 
forward axle for certain purposes in connection with working the ma- 
chine; but this feature of construction is recognized by the patentée in 
the patent now before the court, and a disclaimer inserted in the patent. 
From the proof in the case it appears that in a four-wheel road-scraper 
much difBculty is encountered by the side movement, or "slewing," as 
it is called, of the scraper from the line of draught, by reason of the side 
pressure upon the scraper when working diagonally, and the chief utility 
of this movable axle, as covered by the thirteenth claim, is that the 
wheel may be made to run in a rut, or bear against the vertical side of the 
ditch by the roadside or a furrow, so as to prevent this slewing move- 
ment of the portion of the structure which carries the scraper, and in 
the working of the machine it may be adjusted to any other conforma- 
tion of the ground which furnishes a guide or abutment against which 
the wheel may be caused to run so as to prevent this sideways or slew- 
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ing motion. And it also appears frora the proof that this difficulty does 
not apply to two-wheel machines, where there is a rigid connection be- 
tween the team and the frame of the machine by means of the tongue, 
so that the team guides and controls the line in which the scraper works. 
In ail the older devices which hâve been cited and put in évidence in 
this case I fail to find any four-wheel machines which contain the com- 
bination of éléments covered bj' the thirteenth claim in question, and I 
hâve no doubt from the proof that the addition of this extended and 
adjustable axle to the road-machine bas worked a decided and valuable 
improvement in the efficiency of the machine. I therefore conclude that 
the défense of want of patentable novelty is not substantiated by the 
proof, although I am free to admit that the patent stands upon narrow 
footing, and must, under the terms of the claim, and in the light of the 
prior art, be strictly confined to four-wheel scrapers, containing the élé- 
ments of this claim or their known équivalents. 

As to the daim that défendants do not infringe. The complainant's 
machine not only shows this long latéral, movable axle, but it also 
shows a device for adjusting the frame upon the axle, by means of a 
rack and, pinion, and it is insisted with much persistency on the part 
of the défendants that, inasmuch as the défendants do not use a rack and 
pinion for the purpose of changing the adjustment of the frame upon 
the axle, hence the défendants do not infringe; but it will be noticed 
that the claim does not cover the means by which the adjustment is ef- 
fected, but only the extended longitudinally adjustable rear axle, in 
combination with the other éléments of the claim. A modal of the de- 
fendants' machine is put in évidence in the case, showing a long hind 
axle, upon which the frame carrying the scraper is fastened by means 
of clips or clamps held in place by nuts, the loosening of which enables 
the operator to shift the position of the frame upon the axle as readily 
as the complainant's frame is shifted upon the axle. It is true, the work 
of shifting the position of the frame on the axle must be done by hand, 
but;tbat, in my estimation, makes no différence. The feature of longi- 
tudinal adjustability is in the défendants' machine as clearly and for 
praçtical purposes probably as completely as in the complainant's, and 
hence I am compelled to find that the défendants infringe the thirteenth 
claim of complainant's patent as charged. A decree may be prepared 
finding that défendants infringe the thirteenth claim, and ordering aa 
accounting. 
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Cellui.oid Manxjf'g Co. V. Aelington Manuf'g Co. et al. 

(Circuit Court, D. New Jersey. September 33, 1890.) 

Patents for Inventions — Cblluloid— Infbingbment. 

Letters patent No. 199,908, Issued to the Celluloïd ManufaoturinK Company for 
Improvement in the manufacture of sheets of celluloïd , consisting in the use of a slab 
of celluloïd fastened upon a grooved plate through the opération of the contractile 
energy of the celluloid in cooling acting upon two or more élévations or dépres- 
sions in the plate, so that the mass of celluloid is held firmly iu place while being 
planed off into thin sheets, is not infringeâ by a devioe by wbich the celluloid is 
held on a supporting base by means of atmospheric pressure. 

In Equity. 

Eowland Gox, William D. Shiprian, and Frédéric H. Betts, for complain- 
ant. 

John R. Bennett, for défendants. 

Gbeen, J. This is a suit in equity to restrain an alleged infringe- 
ment by the défendants of letters patent No. 199,908, granted to the 
com piaillant as assignée of John W. Hyatt, for "improvement in the 
manufacture of sheets of celluloid and other plastic compositions." Of 
the validity of this patent, there is no question. It has been critically 
examined by the circuit court of the United States for the district of 
Massachusetts, in the case of Cellrdoid Manuf'g Co. v. American 2^kmite 
Cb., 31 Fed. Rep. 904, and sustained in ail respects. The only ques- 
tion involved in the présent litigation is that of infringement. The pat- 
ent in question concerns itself with thé manufacture of sheets of cellu- 
loid and other plastic compositions. Celluloid, as an article of com- 
merce, had been known for years. It is a compound of which pyroxy- 
line is the base or principal ingrédient. Pyroxyline is made by subject- 
ing vegetable fiber to the action of sulphuric and nitric acids. To the 
pyroxyline base is added a solvent, usually camphor and alcohol, which 
softens or dissolves it, and then pigment may be added to give color. 
The solvent converts the pyroxyline into a jelly-like mass, which, upon 
being subjectèd to beat and pressure, and to a thorough mechanical knead- 
ing, résolves itself into a solid, homogeneous mass, which is called "cel- 
luloid." It is rough and porous in texture, and somewhat brittle, when 
cooled. By the reapplication of beat, however, it is rendered plastic, in 
which condition it can readily be caused to assume any desired form or 
shape by moulding or pressure. In the manipulation and treatment of 
celluloid, however, one difficulty seemed almost insuperable. Expéri- 
ence had shown that for the manufacture of many articles, and for use 
in many respects, thin sheets of celluloid were far préférable to the more 
usual forms of bar or cylinder. Cutting or planing such thin sheets 
from a larger mass or'block of celluloid had been acconiplished, but not 
with such success as to justify the adoption of the processes. The great 
difficulty in the cutting or planing opération was that the plastic "mate- 
rial was apt to rise from the surface supporting it, and ride up the knife," 
thus producing a material irregularity in the cutting, or stopping the op- 
ération altogether. Evidently, the great desideratum was some tool or 
v.44F.no.l — 6 
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fiome process by which the slab or block of plastic material would be 
finnly 4nd securely held in place upon the surface supporting it during 
the opération of shaving or planing it into thin sheets. It was to ac- 
complish this purpose that the inventer, Mr. Hyatt, originated the pro- 
cess and the mechanism secured to the complainant by the letters pat- 
ent in question. Hyatt describes his invention, geperally, as an im- 
provement in the manufacture of sheets of celluloïd and other plastic 
compoçitlons, and he déclares that the objects of the invention are "ac- 
cotnplished by causing the union in a single slab of a number of sheets 
or pièces of celluloïd, this being efTected by pressure and beat', which 
contemporaneously amalgamate the sheets into a slab, and also force por- 
tiônSîOf ,the under side thereof into channels or inelined grooves in the 
surface upon which the slab rests, which grooves are so arranged that, 
upon the hardening and shrinking of the material, t^e portions thereof 
in the grooves operate as a séries of hooks or clutches to retain the slab 
in place, after which the plate supportitlg the slab is plàced upon a ma- 
chiné for planing, whereby the material is shaved or planed off in sheets 
or pièces of any desiréd thickness, thfe sheets being su bsequently dried 
in open fràmes, whereby they acquire and retdn formation." The spéc- 
ification; iû the letters patent describes an apparatuS for doing this, in 
whiéh tiie middle of the upper surface of the plate is a slightly-raised 
boss, whôUy covered with grooves and intermediate ridges or élévations, 
and; the grooves on either side of the central vertical longitudinal plane 
of which, incline inward and downward towards that plane, and again, 
"the purpôse of retaihing the slab iû position may be efiPected, also, by 
vertical flpertures in the plate, or, in fact, apertures or élévations of any 
order, in or upon or about which the plastic composition can be forced, 
and then permitted to harden; the essence of this élément of the inven- 
tion being to affix a plate of plastic composition upon a plate immova- 
bly, by combined beat and pressure and subséquent cooling." In other 
words, the improvément in the manufacture of celluloïd sheets, invented 
by Hyâtti and as speciflcally described in his spécification, consists in 
plaoing in a pile a number of rough sheets of celluloïd upon a grooved 
plate in a chase or mould, subjecting them to a high degree of beat, and 
to great pressure, by which they are solidified into a compact slab, the 
lower portion of which is, at the same time, forced into the grooves, 
then cooling the material, causing it to shrink so that such part of the 
material as bas been forced into the grooves, by reason of the shrinkage, 
opeï-atés as a clutch or hook grasping the métal of the tool with immense 
pôweri and hojding the slab firmly by a tension towaïds the center against 
any moyeiiient or force, either latéral or upward. ' "Thus," to quote 
from thë ' spécification, "is the prime object of, the invention accom- 
plished.j^' . 

Of thé varions and numerous "claims" of the inyentor, it is now con- 
tendéd that the défendants ' are guilty of infringing thé twenty-eighth, 
thirtieth, ànd thirty-first. Thèse claims are as Mlowà; 

"(28) Thé wlthin-described process of making sheét^ of plastic composition, 
which consists— -^fy»*, ia forœing and causing the adhésion of a slat» of the 
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composition to a plate; second, subjecting such slab to the opération of a plane 
to reduce it to sheèts; and, third, drying the sheets thus produced in aframe, 
substantially as setforth." "(30) A slab of plastic composition fixed upon a 
bed or plate, by tlie means substantially as herein specifled, for the purpose of 
enabling the division or planing of the slab, substantially as set forth. (31) 
A plate carrying a slab of plastic composition affixed thereon by means of 
beat and pressure, substantially as set forth, and for the purpose specifled." 

Upon an examination of thèse claims, it may be said that the twenty- 
eighth refers to thèse steps of a process of making the sheet of celluloïd, 
the first being the formation of the slab, and causing its adhésion to a 
plate substantially in the manner previously desoribed; that is, by forc- 
ing parts of the slab, while heated and plastic, by means of pressure, 
into grooves, apertures, or dépressions in the plate, and then permitting 
the slab to cool, so that its shrinkage wUl cause the parts of the slab 
forced in the grooves, aptly termed "roots" by the défendants' expert, 
Mr. Renwick, to anchor themselves in the plate. The other steps are 
the subjecting this anchored and compressed slab to the knif'e, and the 
drying of the resulting sheet in an open frame. The thirtieth claim 
seems to be to a compound article, to-wit, the slab and the plate when 
they are cemented togethef by the means specificaily described, and 
specified in the letters patent; that is to say, by means of beat, groo%'es, 
apertures, dépressions, cooling, and shrinking. The thirty-first is not 
very différent from the thirtieth, the only plate referred to or suggested 
being of that character that parts of the slab may be forced by pressure 
to enter grooves, apertures, or dépressions therein, and there to affix 
themselves, as substantially set forth, to-wit, by cooling, and shrinkage. 
It will be noticed that in each of thèse claims there is a distinct refcr- 
ence to the préviens description of the spécification, as declaratory of its 
reach and purpose and intent. And, although not necessary to the prés- 
ent discussion, it may be remarked that ail the claims are equally pré- 
cise in referring to "grooves, dépressions, or apertures in the plate," or 
by référence to previous description. It seems to me that the true con- 
struction of thèse claims and this spécification is that the mechanism and 
the process therein referred to are limited to the manufacture of celluloïd 
and those kindred compositions the base of which is pyroxyline, which, 
under the influence of beat, becomes plastic, in which condition it may 
be forced into the apertures, dépressions, or grooves of the plate 
upon which it rests, where, cooling, its contractile power seizes upon 
the métal with great tenacity, and, so acting as a hook or clutch 
or anchor, fastens the whole mass to the plate. In other words, this is a 
patent for a mechanism and a process for fastening a slab of plastic com- 
position (celluloïd) upon a plate, having apertures, grooves, dépressions, 
or their équivalents, immovably, by the combined action of beat and 
pressure and subséquent contraction upon being cooled. No other pro- 
cess or raèchanism for accomplishing this resuit is suggested or hinted 
at. And such was the construction given to it by Mr. Justice Gray, in 
the case of Celluhid ManuJ'g Co. v. Amei-ican ZylonUe Co,, before referred 
to. I do not see how any other or différent conclusion can be reached 



84 TEDEHAL REPORTEE, Vol. 44. 

in construîng the spécification and claims of the patent. The whole 
matter was most ably discussed in that case, and the reasoning of the 
learned judge who gave the opinion of the court seems tome unanswerable. 
Without repeating it hère, I simply record my hearty concurrence in the 
reasons which he so lucidly assigns, and in the conclusion at which he 
arrived. Such construction is clearly in harmony with légal principle. 
Upon the argument of this case, it was contended by the connsel for com- 
plainant that the stricter rules for construction should not be invoked as 
against the inventer because he had failed to claim as broadly as he was 
lawfully entitled to in his spécification and the claims under it. The 
insistment was that "many an inventer had builded better than he knew" 
when he attempted in inadéquate language to describe his invention, and 
had been adjudged the rightfui possessor of letters patent more compre- 
hensive and far-reaching than he at the outset supposed. Such may 
hâve been the resuit when courts bave been called upon to construe 
claims and spécifications in which the language employed wasindefinite, 
ambiguous, or elastic, and a broad construction seemed necessary to 
override technicalities interposed by infringers to defeat the just and law- 
ful rights of an inventer, but I can see no reason for making any such 
departure from gênerai principle in the case under considération. The 
principle which governs a court of equity in construing the terms of a 
contract or a writing or an agreement difi"ers in not even an infinitésimal 
degree from that which obtains in a court of law, though éléments, not 
reeognizable at law, may enter into the conception and the exécution of 
a contract with which it is the spécial province of equity to deal. Of 
thèse, fraud and mistake are common examples. But, in the construc- 
tion of a plain, unambiguous, clearly-defined contract; equity does not 
wander outside the limits well established by the canons of construction 
at the beck and call of sympathy. Letters patent may well be regarded in 
the light of a quasi contract, without disturbance of their character and ob- 
ject, — a contract between the government and the patentée. Theobject 
of the patentée is to secure to himself complète control, the monoply of 
his invention, and the use of it as a certain source of income. The ob- 
ject sought by the government is to obtain from the inventor a clear, def- 
inite, précise description of the invention for the public good. Thèse 
constitute mutual considérations for the proposed contract evidenced in 
the letters patent. Therefore, the letters patent should embrace both of 
thèse objects. If either be omitted, or be so disguised in language as to 
be wanting in preciseness, a practical fraud is committed by the one or 
the other party to the contract, inasmuch as the end sought is not at- 
tained. Thus it is just and proper for the protection of the patentée, and 
as well for the protection of the public, that in construing the terms of 
the spécification and claims of letters patent there would be no departure 
from well-established rules. Any other method would but carry with it 
confusion and uncertainty . The application of thèse canons of construc- 
tion to the letters patent in question, in my opinion, inevitably results in 
the conclusion at which Mr. Justice Geay arrived in the Massachusetts 
case, and in which conclusion, as I bave stated, I wholly conçut. 
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But ît is further insisted by the counsel for complainant that admit- 
ting the construction given in the Massachusetts case to hâve been in ac- 
cordance with the law as it was then understood to be, since that décis- 
ion, the suprême court hâve laid down, definitely, certain rules of con- 
struction, applicable to a primary patent, which were not prevailing at 
at the time that case was determined, and which rules, if applied to the 
patgnt in question, would fuUy sustain that construction of the claims 
contended for by the complainant. The case in which this new rule 
was promulgated is Seming-Mach. Co. v.Lancasler, 129 U. S. 263, 9 Sup. 
et. Rep. 299, and the rule therein stated, and relied upon by the com- 
plainant, is this: 

"When an invention is one of a primary character, and the mechanlcal 
functions performed by the machine are, as a whole, entirely new, ail subsé- 
quent machines which employ substantially the sarae means to accomplish 
the same resuit are infringements, although the subséquent machine may 
contain improvements in the separate mechanisms which go to make up the 
machine." 

And applying this rule to the case then under considération, the court 
held that, Morley having been the first inventer of an automatic button 
sewing-machine by uniting in one organization mechanism for feeding 
buttons from a mass and delivering them, one by one, to sewing mech- 
anism, and to the fabric to which they are to be secured, and sewing 
mechanism for passing a thread through the eye of a button and secur- 
ing it to the fabric, and feeding mechanism for moving the fabric the re- 
quired distances to space the buttons, another machine is an infringement 
in which three sets of mechanisms are combined, provided each mechan- 
ism individually considered is a proper équivalent for a corresponding 
mechanism in the Morley patent; and that it made no différence that in 
the infringing machine the button-feeding mechanism is more simple, 
and the sewing mechanism and the mechanism for feeding the fabric are 
différent in mechanical construction, so long as they perform each the 
same function as the corresponding mechanism in the Morley machine, 
in substantially the same way, and are combined to produce the same 
results. Itwill be noticed that this is nothing more or less than the ap- 
plication to a primary machine patent of a rule of construction which 
has ever been used in the construction of patents for a process. To dé- 
termine what effect, if any, this so-called "new" rule of construction 
should bave upon the Hyatt patent, it will be well to recall just what 
that patent embraces. It is, as has been before stated, for a process 
combined with a mechanism. The object of the combination was the 
production of sheets of celluloïd more surely than before. Thin sheets 
of celluloïd were not unknown at the date of this invention. They had 
been produced by the process of passing plastic celluloïd between rollers, 
and in such a degree of perfection that they did not exceed in thickness 
the 1-32 of an inch. From the récitals in the patent, and from the 
proofs, it appears that Hyatt, and perhaps others, had endeavored to 
producè sheets thinner and more pliable, and more adaptable to use, by 
shaving or cutting or planing slabs of celluloïd; but in this they had met 
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with discouragement. The difficulty which hindered their complète 
success was to fasten upon a supporting base the celluloïd so that it would 
resist the pressure of the knife. The formation of the slab or block of 
celluloïd from which the sheet was to be eut was a mère incident to the 
cutting. That formation was not the object especially aimed at. The 
great thing to be achieved, and which up to the date of Hyatt's inven- 
tion had not been achieved, was the fastening of the slab or block ijn- 
movably to a base so that the plastic mass could be eut or planed with 
certainty. To obtain the slab of celluloïd, Hyatt employed beat and 
pressure. This employment of beat and pressure, in deaîing with cel- 
luloïd, and in fitting it for commercial purposes and for use, was not 
novel. . Celluloïd had been made into "blocks," and thèse blocks had 
been made plastic and forced into moulds by the proper application of 
beat and pressure continuously since Hyatt's patent ofOctober 27, 1874. 
So far, then, as the use, separate or in combination of beat and pressure 
upon celluloïd in the rôugh, is concerned, and in view of the state of the 
art as described in the opinion of the court in Celluloïd Manufg Co. v. 
Amarican ZylonUe Co., 26 Fed. Rep. 692, the patent now under consid- 
ération can scarcely be described as a primary patent. A primary in- 
vention may be defined as one which performs a function never performed 
by an earlier invention. If the application of beat and pressure to cel- 
luloïd was ail that Hyatt's invention accomplished, it was very far from 
bein'; primary in character. But he went one step further in his en- 
deavor to improve the existing method of the manufacture of celluloïd 
sheets, and it was an exceedingly important step to him. Bending his 
mind to the surmounting of the one great difficulty of lastening a plastic 
mass of celluloïd to a supporting base, he discovered the possibility of 
making use, for that purpose, of the contractile energy of celluloïd, dé- 
veloppa in the chilling or cooling of a heated mass. In ail probability, 
he was the discoverer of the existence of that energy. At least the 
proofs in this case point to no one as his pre<lecessor. Beyond dispute, 
he was the first to utilize it, and, as a necessary conséquence, he was the 
first.to devise the machine or tool by which it becanie possible for him 
to accomplish such utilization. This was tlie mechanism, which in his 
patent he combined with beat and pressure to obtain the absolutely se- 
cure fastoning of the celluloïd to the supporting base. By that mechan- 
ism, specially planned for this purpose, and by the utilization of a newly- 
discovered ibrce, he overcame the one great, and hitherto invincible, 
difficulty of fixing in place the unruly plastic mass, and subjecting it to 
control. To this extent, then, namely, in the use of the contractile force 
of celluloïd developed in cooling for the purpose of fixing the plastic 
mass in place, and in the invention of a machine or tool enabling him 
to make such use of such force, Hyatt's présent invention may be called 
a primary one, and is entitled to ail the protection which the broad rule 
laid down in the Morley Case gives to it. Now, applying that rule, what 
is Hyatt entitled to ask? Simply that any process for improving the 
manufacture of sheets of celluloïd wherein, as one step, the contractile 
power of cçUuloid developed in cooling a heated plastic mass is made use 
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of must be held an infringement; and, second, when in combination 
■with auch process a machine or tool is used whereby the use of such con- 
tractile power is rendered possible and feasible, such machine or tool 
must likewise be held to be an infringement, although the enabliug ma- 
chine or tool may be siinpler or better or widely différent in construction 
or form from the mechanism described in the patent, provided that the 
resuit of the combination of process and machine is the performance of 
the same function in the same way substantially as performed by the 
original invention. When Hyatt obtains such measure of protection, 
he obtains ail that he is entitled to. Any process for developing and 
making use of the contractile power of celluloid for the purpose of affix- 
ing it in mass to a base, or any machine or tOol making possible such use 
of such force for such purpose, constitute infringements. Further than 
that, I do not think the broadest, the most libéral, construction, can 
stretch and strain the claims of this patent within the boundaries of prin- 
ciple. 

It follows that the défendants' combination of process and mechanism 
does not encroach upon, nor is it an infringement of, the complainant's 
invention. Such combination lacks entirely the use, on the one hand, 
of the contractile power of celluloid in any degree, and, upon the other, 
is wanting in any machine or tool which enables such use. The Curtis 
patent, under which the défendants manufacture sheets of celluloid, calls 
for the employment of a force or power in holding to the supporting base 
the plastic mass in form for cutting, which bas been perfectly well 
known for hundreds of years, and the use of which was free to every one 
■who chose to invoke its aid, namely, "atmospheric pressure." To ob- 
tain such aid, the défendants use a supporting base differing in every 
essential feature from that described in the claim of the complainant. 
There is no attempt on the part of the défendants to use or appropriate, 
in any degree, what was aptly termed "the essence of the invention of 
the patent," as stated in the first claim of the complainant's patent: "A 
slab of material secured upon a surface through the opération of the 
power it exerts in shrinkage, acting upon two or more élévations or de- 
pressions on or in the surface on which the slab is placed." Failing to 
show such use, the complainant's case must fall. The bill is dismissed. 



Manisteb Ltjmbeh Co. v. City of Chicago et al. 

(District Court, N. D. minois. November 8, 1890.) 

CoLMSioN— Bbtween Tow anb Dhaw-Bbidob— Liabilitt op Tuo. 

Libelant's schooner was proceding up the Chicago river in tow of a tng at a eata 
speed. The tug in due time wbistled for the opening of a bridge, and the bridge 
tender rang the bell to indicate that it would be opened. On trying to swing the 
draw, he discovered that the Itick was ont of order, and, instead of boistlng' the ous- 
tomafy signal to show that he could not swing the draw, he stopped to Investigate 
the condition of the kick, and did not signal the tug until it was too near the bridge 
tlD be able to stop the schoonerg-thetug faaving been approaching at the sàme 8peed« 
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as there was yet tlme to swing the draw, had it been in good order, when the ten- 
der siçnaled his inability to do so. The tug, oasting ofE the schooner, passed under 
the bridge, while the schooner colllded wlth it, and injured her masts. There was 
évidence that the city Buperintendent of bridges had notice of the détective condi- 
tion of the look. Held, that the tug was not in fault for not slaolcing its speed as 
soon as it discovered th^t the draw was not swlnging, and the city Is solely liable 
for the collision. 
& Bame — SiGNALs TO Opbn Bbidgb— Answbr. 

Though the ringlng of the bell on the bridges aoross the Chicago river, just be- 
fore the draw is swung, is intended as a signal to persons on the street and bridge, 
it may be treated by an approaching vessel as an answer to her signal to open the 
bridge, and she is not in fault in proceeding on the strength of it, altboagh the 
draw may not be swung immediately. 

In Admiralty. 

H. W. Wokeley, for libelant. 

M. W. Robinspn and Schuyler & Kremer, for respondenta. 

Blodgett, J. The libelant, as the owner of the schooner City of To- 
ledo, brings this suit to recover damages which the schooner sustained 
by a collision with the Clark-Street bridge, aoross the Chicago river, on 
the evening of Sunday, the 21st day of September, 1889, the schooner 
at the time of such collision being in tow of the tug Satisfaction, owned 
by the respondent the Vessel Owners Towing Company. The proof 
shows that the schooner was taken in tow at the entrance to Chicago har- 
bor by the tug Satisfaction, and that the tug, with the schooner in tow, 
was proceeding up Chicago river at a safe rate of speed, and, soon after 
passing through the draw of State-Street bridge, whistled for the opening 
©f Clark-Street bridge, the Dearborn-Street bridge being open, and no 
question is made but what this signal was given in ample time to hâve 
enabled the bridge to be opened, if in good repair. The signal of the 
tug was answered by the ringing of the bell upon the bridge, indicating 
that the bridge was about to open, and the tug proceeded with her tow, 
without materiàlly slackening her speed, until near the east end of the 
protection of the Clark-Street bridge, when the bridge tender, who had 
made efforts to open the bridge, called out to the tug that he was unable 
to open it, whereupon the tug cast herself loose from the schooner and 
passed under the bridge, and the schooner came in collision with the 
bridge, breaking her foremast, and injuring her mainmast and stand- 
ing rigging. The proof shows that the lock of the bridge was out of 
order, so that, when the attempt was' made to swing the bridge, they 
were unable to unlock it, and hence were unable to swing it in response 
to the signal of the tug. The proof also shows that if, for any reason, 
the bridge tender is unable to open the bridge, or doCs not intend to 
open it, on a signal to do so from an approaching eraft, a red bail should 
be displayed in the day-time, and a red light in the night-time. No 
such signal was displayed on this occasion until just an instant before 
the collision, and about the time the bridge tender hailed the tug and 
said he could not open the bridge, when a red light was hoisted on a 
pôle on the west side of the bridge, and in such position as not to be 
visible to those in charge of the tug. The proof also shows that, oiï re- 
ceiving the signal from the tug to open the bridge, the bridge ^ender 
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rung his bell, and attempted to unlock the bridge preparatory to open- 
ing it, when he found the lock out of order. He had then ample time 
to hâve run up the red light as a signal to the tug to stop, but, instead 
of doing so, he waited to ascertain the difficulty with the lock, and took 
so much time to investigate the condition of the lock that the tug with 
the tow was close upon the bridge before he gave up his efforts to unlock 
and swing the bridge. Hère was the fatal mistake of the bridge tender 
which brought about the collision. His plain duty was to hâve hoisted 
his red light, without an instant's delay, as soon as he found the lock 
would not work, instead of wastiug time in futile attempts to open it, or 
in trying to find out why the lock would not work. I conclude from 
the proof that the bridge tender became aware that the lock was out of 
order when the tug was passing the Dearborn-Street draw, and, if his red 
light had been promptly displayed at that time, the tug would hâve had 
no difficulty in stopping her tow before she reached the Clark-Street 
bridge, while it is manifest from the proof that there was not time to 
hâve stopped the schooner after those in charge of the tug were told by 
the bridge tender that he could not swing the bridge. In fact, anj' at- 
tempt by the tug to stop the schooner after the bail would only-have en- 
dangered the tug. The proof also shows that this lock had been for 
some time out of repair before the collision in. question, and that the 
city's superintendent of bridges had notice that it was in bad order. 
Under thèse circumstances, I can see no reason why the tug was not jus- 
tified in proceeding with her tow up to the time the call was made from 
the bridge notifying them that the bridge could not be swung. The 
bridge in question is operated by steam-power, as the proof shows, and 
swings very rapidly, so that, even if the bridge had been unlocked, and 
the steam-power applied at the time when the bridge tender called out 
to the tug that he could not swing the bridge, it could bave been swung 
with sufficient rapidity to bave been got out of the way of the schooner, 
and, in the absence of any signal that the bridge would not be swung, 
the tugmen are excusable for not stopping. I cannot, therefore, from 
the proof, affix any blâme to those in charge of the tug, and certainly 
those in charge of the schooner were in no way blameworthy, because 
the schooner was entirely in the hands of the tugmen. The proof, there- 
fore, satisSes me that the fault for the collision lies wholly with the em- ' 
ployes of the city. The fact that the lock was out of order, and was lia- 
ble to fail to operate at any time, is brought home to the city by proof 
of the knowledge of the superintendent of the bad condition of the lock; 
while the failure of the bridge tender to give warning to the tug to stop 
as soon as he found the lock refused to work is clearly a fault attributa- 
ble to the city. 

It is also urged, on the part of the city, that the ringing of the bell 
on the bridge, on a signal from a craft to open it, is not a response to 
the signal from such craft and a notice to the craft that the bridge wiU be 
opened, but is a mère warning to persons on the bridge that it is to be 
swung. Certainly there should and must be some responding signal to 
that given by the approaching craft for the opcuing of the bridge, and 
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the proof shows that the ringing of the bridge bell has always been ac- 
cepted by tugmen as an assurance that the bridge will be opened. And, 
while the ringing of the bridge bell is a signal to persons on the street 
to keep off, and for persons on the bridge to get off, it is also a signal 
that the bridge will be opened; so that, as I hâve alreadysaid, the ring- 
ing of the bell was properly construed by those in charge of the tug as 
an indication that it would be opened. A decree will, therefore, be en- 
tered dismissing the libel as against the Vessel Owners Towing Company, 
and finding that the collision occurred solely by the fault and négligence 
of the city, and that the damages sustained by the schooner be paid by 
the city. 



The Bay of Naples.* 

Hall et al. v. The Bay of Naples. 

(DisMet Court, E. D. New Tork. November 19, 1890.) 

1. Sàlvaob— FiRB TS On, Caboo. 

A yessel, loaded with case oU and ready for sea, caught fire about 13 o'clock at 
night, whlle lying anchored in the harbor of New York. A passlng tug went to 
her assistance, at tbe same tjme signaling for more help. Her signais coUected 
seveu other tugs and a ferry-boat, ail of the available boats in the vioinity, and 
lastly came the police-boat Fatrol, which had been sent for by the first tug to ar- 
rive. Ail of thèse boats pumped water on the fire, and extingulshed it at about 5 
o'clock in the morning. But 383 out of the 55,600 cases of oil were damaged. The 
Bavlng to the owners of vessel and cargo, wlthout considering freight, was $81,400. 
There was no extraordinary labor or exposure or péril to life. Beld, that thesalv- 
tng vessels should coUectively recover $20,000 as salvage. 

S. Bamb— Imminent Pebii.— Phomptness of Salvoks. 

Atthe outset of the flre moments belng of the greatest importance, the salvage 
was divided among the tugs with référence to the time of thelr arrivai at the 
Bcene ol the flre, and also their capacity for pumping. 

î. Bame— Ferrt-Boat as Salvob. 

When a ferry-boat abandons a regular trip to go to the aid of a vessel in distress, 
the peculiar nature of her employment is to be considered in determining the 
amount of hôr award. 

In Admiralty. 

Suits by varions tugs and a ferry-boat against the sbip Bay of Naples 
and cargo, to recover compensation for salvage services. The différent 
Buits were Consolidated on motion of claimants. 

Garpenter & Mosher, for the Moran, the Garlick, and the Pratt. 

Wing, Shoudy de Putnam, for the Leader, the Talisman, and the Indian. 

Peter S. Carter, for the Harvey W. Temple. 

McCarthy & Berier, for the John Sylvester. 

E. D. Benedict, for the Charm. 

BuAer, StiUman <fc Hubbard, for claimants. 

Benedict, J. On the night of September 2, 1889, while the shîp Bay 
of Naples was lying in the harbor of New York, at anchor below Beidloe's 

' Beported by Edward Q. Benedict, Esq., of the New York bar. 
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island, in the channel, and loaded for a voyage to sea, with a caigo con-* 
sisting of 55,600 cases of kérosène oil contained in tin cans, — two cana 
being inclosed in a box of pine wood, and making a case, — fire broke 
ont in the cargo in the between-decks near the fore-hatch. The time 
when the fire broke ont was 11:30 or 11:40, and at this time the tuga 
that navigate the harbor were laid up fast to the docks for the night. 
The ship lay where the fire-boats of the corporations of New York and 
Brooklyn would not go. She was at anchor, and not at dock, and she 
was in imminent danger of total destruction. Shortly alter the fire 
broke ont, it was discerned by the steam-tug Moran, then bound to sea 
with a vessel in tow. The Moran at once abandoned her tow, and pro- 
ceeded to the assistance of the ship, at the same time blowing her whistles 
loudly. Soon she was foUowed by the foUowing named tugs, which ar- 
rived at the ship in the foUowing order: After the steam-tug Moran, at 
12:10, came the John Sylvester at 12:15; the Leader and the Talisman 
at 12:30; the Harvey W. Temple at 1; the Pratt at 1:15; the Indian at 
1:30; the Garlick and the Charm at 1:45. AU of thèse tugs were pro- 
vided with powerful pumps, some having a greater pumping capacity 
than others, and each commenced to pour water into the ship as soon as 
possible afterarrival, and continued until the fire was extinguished. The 
Pratt, as soon as she arrived, passed a hawser to the ship, and towed 
her across the harbor to the flats below Govemor's island, and there be- 
gan to pump water into her. The other eight tugs continued their pump- 
ing until 6 o'clock, when the fire was completely extinguished, and the 
tugs were dismissed. By the fire only 283 of the cases out of 55,600 
composing the cargo received any damage. The oil left in the 283 dam- 
aged cases fiUed 211 new cases, so that the actual loss of oil was only 72 
cases. It cost to restore the vessel and cargo to its original condition 
$27,638. The sound value of the vessel was $57,500, and the value of 
the cargo $51,430, making a total of $108,930. I do not include the 
freight. The saving to the owners was $81,400. The nine tugs now 
sue for salvage compensation. Unquestionably the service rendered by 
the tugs to this ship was a salvage service of a high order. It seems cer- 
tain that in the absence of thèse tugs the ship would hâve been destroyed 
by fire, or at least scuttled and sunk in deep water. In support of the 
contention of the claimants that 6 per cent, of the value of the property 
saved is sufi&cient compensation, it is said the évidence shows that after 
the arrivai of the Leader, upon the suggestion of the master of the Leader, 
the blowing of signais was stopped on ail tugs. This, it is claimed, 
shows an intention on the part of the salvors to suppress information as 
to the distress of the ship for their own benefit, and was an act of bad 
faith on the part of the salvors, which should greatly reduce their com- 
pensation. But as against this fact should be stated the fact that, as 
soon as the Moran arrived at the ship, she not only blew loud signais, 
and sent men in their boat to bring the Garlick, but she sent the Temple 
to notify the police-boat, and ail the tugs blew alarm whistles untU nine 
beats had arrived or were on their way to the ship, and, as the resuit 
Bhowed, the assistance at hand was suffîcient to save the ship. While 
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the évidence showing the discontinuance of those signais certainly de- 
serves attention, still I am of the opinion that it cannot be held in the 
présent case to prove bad faith on the part of the salvors for the reason 
that, at the time the signais were discontinued, the assistance which had 
actually arrived or was on the way was sufficient to control the fire and 
save the/ship. As nothing was gained by the tugs, nor anything lost by 
the ship, through the discontinuance of the whistles, I feel able to pass 
over the act under the circumstances of this case. 

Again, it is said in behalf of the claimants that the resuit in this case 
shows petroleum ■ oil of high grade and in tin cans and wooden cases, 
such as this cargo, to be not parlicularly inflammable, and the péril to 
the ship was therefore more apparent than real; but, in my opinion, the 
resuit in this case does not touch the question whether a cargo of petro- 
leum packed in cases is highly inflammable or not, but rather shows 
what control over fire in a cargo highly inflammable can be obtained by 
prompt application of water by powerful tugs. 

Again it is said that évidence as to the présence of the police-boat Pa- 
trol should largely modify the libelant's estimation of the péril to the 
ship. The proofs show that the Patrol, after being notified of the fire 
by the Temple, started for the ship, but passed her, and did not arrive 
along-side of her until 1:46. Before the Patrol arrived, the vessel had 
grounded on the flats, and, although the fire was still burning in her, it 
was under complète control, and was certain to be entirely extinguished 
by the tugs. The Patrol was a powerful fire-boat, and by throwing three 
of her eight streams into the ship she no doubt hastened the end, but 
no more. In this case, therefore, the proofs show that the police-boat 
furnished no substantial assistance to the ship, and her présence cannot 
affect the salvage. 

Again, it is said the service involved no péril to life or to the tugs 
themselves. They did nothing but pump, and they were constructed 
to do that. It is not to be denied that the service in question was ren- 
dered without péril, and without any extraordinary exertion. The time 
oecupied was five hours. The weather was fair. There was no extra- 
ordinary labor, nor any exposure, nor péril to life. Thèse considéra- 
tions must, of course, tend to diminish the amount of the salvage 
award. Nevertheless, the service rendered was voluntary; it was rendered 
promptly to a ship in great danger; and it was eminently successful, 
and should be compeusated by a libéral amount. The fact of control- 
ling importance in determining the amount of award is the danger to 
which the vessel was exposed. Hère a peculiar danger arose out of the 
time when the fire broke out. If the fire had broken out in the day- 
time, the first signal from the ship, situated where she was, would hâve 
, Hterally fiUed the surface of the water about her with tugs willing and 
able.to aid. But this fire broke outatatime when the tugs are laid up, 
and scarcely a vessel about, except a few ferry-boats; and, with fire in 
such a cargo as this, it was a question of minutes. It may well be be- 
lieved that a delay of 30 minutes in obtaining aid would hâve given the 
Hre a headway that would hâve put it beyond control. As it was, the 
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master expressed the opinion that the fire would în the end prevail over 
the tugs. I also am pleased to notice and approve the harnnony that 
was maintained between the différent tugs in their united efforts to save 
the ship, and their désire to remove dispute as to the facts shown by the 
mémorandum of the times of their respective services which was signed 
by ail the masters of the tugs. Taking ail things into considération, I 
am of thé opinion that this ship and cargo should pay a salvage of $20,- 
000. I do not think that the freight should be taken into considération. 
In regard to the proper distribution of this amount among the various 
salvors, I mention some circumstances that hâve led me to divide the 
salvage among the various boats in the manner hereafter stated. The 
circumstances of the ship were such that, at the outset, moments, — sec- 
onds even, — were of the greatest importance; and I consider, therefore, 
the time of the arrivai of each tug. The necessity of the ship was a 
great quantity of water pumped into her in a short time. I consider 
therefore not only the time at which each tug arrived, but also her pump- 
ing capacity. I notice also that Capt. Cahill, of the Moran, to a cer- 
tain estent, assumed direction of the efforts to save the ship, and exer- 
cised good judgraent in so doing. And I consider that, when a ferry- 
boat abandons a regular trip to give aid to a ship in distress, the nature 
of the ferry-boat's employment, the inconvenience that arises from leav- 
ing a regular trip, the danger of complaint by passengers in case she 
does so, are things to be notieed in determining the amount of heraward. 
In view of ail the circumstances, I am of the opinion that to the owners 
and crew of the tug Moran should be awarded the sum of $4,000. The 
Sylvester was a ferry-boat worth $60,000, a sum far exceeding the value 
of any other of the vessels engaged, and from her construction more ex- 
posed to danger from fire than any. To the owners and crew of the Syl- 
vester I award the sum of $3,000. To the owners and crew of the Leader 
I award the sum of $2,500. To the owners and crew of the Talisman I 
award $2,500. To the owners and crew of the.Indian I award $2,600. 
The Charm, a tug of greater capacity for puraping than any other tug, 
arrived after the ship had grounded. To her owners and crew I award 
$2,000. To the owners and crew of the tug Garlick I award $1,500. 
The tug Temple was the fifth boat to arrive. Her pumping machinery 
soon broke down. She was absent for a time, having gone to notify the 
Patrol, a service of no value to the ship, as things tumed out. To her 
owners and crew I award $1,000. And to the owners and crew of the 
Pratt, which did the towing, I award $1,000. 
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Ceossan V. WOOD.* 

(District Càun, S. D. New Tork. November 19, 1890.) 

WhaBVbb and ■Whakfingers— Concbaled Obstbuotions— Liabilitt, to Vbssel. 

In a suit againsta wharânger for damages alleged to bave been ocoasioned to a 
vessel at tbe wharf by reason of obstructions under ttie water, the fact of the exist- 
ence of such obstructions, and that the damage was occasioned by them, must be 
clearly proved before the ship-owner can reoover. 

In Admiralty. Suit against a wharfinger for damage occasioned to 
libelant's vessel by reason of alleged obstructions at wharf. 
WUcox, Adams & Macklin, for libelant. 
jB. h. UnderhUl, for respondent. 

Brown, J. On the night of July 21, 1888, the libelant's canal-boat 
Cora Bell was lying alongside the respondent's coal dock in an arm of 
Gowanus canal. She was damaged, as the libelant contends, by being 
caught at the bows, as the tide went down, upon some obstruction con- 
eisting of rocks or timbers under the water at the upper end of respond- 
ent's dock. The boat had been made fast at high tide early in the even- 
ing by three lines, with about three feet slack, as stated by the captain 
of the boat. The tide fell about five feet. At about 2 o'clock at night, 
the boat was found to hâve a list to starboard. The bowline was broken, 
and the bows somewhat elevated, as the captain says, while the other 
lines held fast. When the tide rose again, she righted, but leaked badly, 
and, after the coal was discharged, upon survey, was pronounced so badly 
sprung and twisted as to be practically of no value. The boat was an 
old one. There were heavy piles driven about 10 feet apart in front of 
the wharf to serve as fenders. Immediately adjacent to the wharf, 
there was some accumulation of coal dropped in the discharge of vessels, 
and it was usual for boats to breast off from the fenders a foot or two in 
lying up. The great weight of évidence is to the effect that there were 
no obstructions at the bow such as the libelant contends were there. The 
bottom was soft mud, with the exception of a little coal immediately ad- 
jacent to the wharf, and vessels of the same draught as the Cora Bell, or 
of greater draught, were in the habit of lying there, discharging at aU times 
of tide without injury. In ail the cases where the dock-owner bas been 
held liable for obstructions, the primary fact of the existence of the ob- 
structions alleged, and that the damage arose from that cause, bas been 
clearly proved. Manhattan Transp. Co. v. Mayor, etc., 37 Fed. Rep. 160; 
Smith v. Havemeyer, 32 Fed. Rep. 844, affirmed, 36 Fed. Rep. 927. 
I cannot find that this bas been established in the présent case, and, that 
wanting, no decree can be given for the libelant. The breaking of the 
bowline is of itself sufficient évidence that sufficient slack was not given 
in tying up for the night; and, as the other two lines held, that would 

>Beported by Edward Qt. Benedict, Esq., of the New York bar. 
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seem to account for the lisl and the conséquent injury through the twist 
and strain resulting to so old a boat. See Nelson v. Chemical Works, 
7 Ben. 37. The libel is dismissed. 



EosTRON et al. v. The Water Witch. 
iCnrcuU Cmirt, S. D. New York. November 15, 1890.) 

1. ADMlKilTT— MONITION— DeJAULT. 

Where a libel bas been flled against a vessel, B,nà on the return-day of the mo- 
nition tt|e owner of the vessel did net appear, and bis default was daly entered is 
the cause, such default amounts to a formai admission by him of the truth of the 
allégations of the libel, and a lien in favor of the libelants attaches to the proceeds 
of tne vessel, which bas been sold in the mean time under a decree in a prier suit 
for seameu's wages. 

S. BhIFPINO — BOTTOMBT BONBB— AtTTHOBITT OF MaSTEB. 

In acontest between the administrator of the owner and libelants, in a suit to re- 
cover the amount of a bottomry bond, who, by the owner's default, bave acqulred a 
lien on the proceeds of the vessel sold in another suit, a letter of the owner, deny- 
Ing the rignt of the master to exécute a bond "for so large an amount," is an ad- 
mission that the master was justified in executing a bottomry bond, and the burden 
is on the administrator to show that It was for a larger sum than was reg.uired by 
the necessities of the vessel. 
8. Admibai,tt— Sale dp Vessel— Patmbnt op Proceeds to Peoctors. 

Where prootors, who filed a libel 30 years before, apply for Uie proceeds of the 
vessel deposlted in the registry of the district court, assumlng to act under their 
original autfaority, and it is sbown that the sole survivor of the libelants, wben last 
heard from, several years before, was an old man, and"very muoh of afloater," 
Bomewbere in Brazil, the proceeds will not be paid over without a f urther application, 
by whioh it may be shown that there is some person inexistence who is legally en- 
titled to receive them. 

In Admiralty. 

Eyland & Zabrtskie, for appellants. 

S. Hanford, for appellee. 

Walijlce, J. The question in this case is whether the libelants or 
Prince, who is administrator of the estate of the former owner of the 
vessel, is entitled to the sum of $888.20, deposited in the registry of the 
district court, arising from a condemnation and sale of the vessel, under 
a decree in rem at the suit of one Taggert for seamen's wages. In 1869, 
the libelants filed a libel against the vessel to recover the amount of a 
bottomry bond, which set forth the bond, and that it was duly executed 
by the master of the brig at Pernambuco. A monition was duly issued 
and published, and the vessel was attached; and, upon the return-day 
of the process, the owner of the vessel did not appear, and his default 
was duly entered in the minute-book by the clerk of the district court. 
Within a few days subsequently, the vessel was sold under the decree in 
the suit by Taggert, and December 31, 1859, the proceeds of the sale 
were deposited in the registry, The balance, after payment of Taggert's 
daim, remained in the registry, and is the money now in controversy. 
The owner of the vessel died 13 years ago, and in January, 1889, Prince, 
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who had been appointée! administrator of his estate, filed a pétition in 
the district court for an order that the proceeds be paid to him. Whether 
the proceeds belonged to the libelants or not, it is very clear that Prince 
is not entitled to them. The default of the owner of the vessel to appear 
at the return-day of the monition was équivalent to a formai admission 
on his part of the truth of the matters alleged in the libel, and conse- 
quently of a lien by the libelants at that time upon the vessel, which 
lien of course attached to the proceeds of her sale. See Miller v. V. S., 
11 Wall. 268, 301. That default has never been vacated, and the 
amount of the lien of the libelants, which is the amount of the bottomry 
bond, is far in excess of the proceeds in dispute. 

After the administrator petitioned that thèse proceeds be paid over to 
him, the proctors for the libelants applied for a decree condemning them. 
This was, in effect, an application by them to hâve the proceeds paid 
over to them. The court made an order allowing the administrator to 
contest the libelants' rights to the proceeds. For the libelants the exé- 
cution of the bottomry bond by the master of the ship at Pernambuco, 
in the présence of the United States consul, and at the same time an as- 
signment of the bond to Pickeragill & Co., of New York, for collection, 
were proved, and also that within about a month thereafter the owner of 
the vessel wrote to Pickeragill & Oo. denying that the master had any 
authority to exécute a bottomry bond "for so large an amount." This 
letter is an admission that the master was justified in executing a bot- 
tomry bond. When the exécution of the bottomry bond was proved, 
the onus was cast upon the administrator to show that it was for a larger 
fium than was required by the necessities of the vessel. No évidence 
was ofFered by the administrator for this purpose. As between the two 
rival claimants for the proceeds it is entirely plain that the title to them 
is in the libelants. 

The évidence taken upon the hearing shows that ail but one of the 
libelants are dead, and the only survivor is one Patchett; and that he • 
has not been heard of in two or three years, and when last heard from 
was a very old man, and "a floater, very much of a floater," somewhere 
in Brazil. The proctors who filed the libel are assuming to act upon 
their original authority, conferred 30 years ago, in applying for the pro- 
ceeds. Under thèse circumstances, the proceeds should not be paid over 
without a further application, by which it may be madè to appear that 
there is some person in existence who is legally entitled to them. A 
decree will be entered dismissing the pétition of the administrator, and 
refusing the application of the libelants for a final decree, with leave to 
renew it upon further proof. 
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Keiley V. The Allianca. 

(Ctreuit Court, S. D. New Yarli. November 15, 1890.) 

SHIPPINO — LlABlLITT OP VeSSEL FOB ToBTS— SCALDING BOILEB-ClEANEB. 

Where the master of a steam-ship employa a contracter to clean the inslde of her 
boilers, the sMp is Uable for injuries suffered by the contractor's employé, whlle 
engaged In the work, by the négligent escape of steam and hot water into the boiler, 
whether those in charge of the steam let it escaçe or it was done by some meddling 
Etranger in conséquence of the négligent supervision of those in charge. 

In Admiralty. 

H, Aplingion, for appellant. 

Wm. B. Tidlis, for appellee. 

Wallace, J. Grube, a minor, whîle a^ work înside one of the large 
boilers of the steam-ship Allianca, on August 17, 1889, was scalded by 
the escape of hot water and steam into the boiler, such hot water and 
steam coming from apparatus outside the boiler in charge and underthe 
control of the engineer of the vessel. Grube at the time was in the em- 
ploy of one Ryan, a contracter, who had been employed by the master 
of the steam-ship to clean the inside of the boilers. In conséquence of 
his injuries, Grube suffered great pain, and was confined in the hospital 
for three months. The district court in its decree allowed him $760 
damages for his injuries. It is entirely clear that the libelant is entitled 
to recover, and that the sum awarded him in the court below was no 
more than a fair compensation for his injuries. The master of the steam- 
ship, having employed Ryan to work inside the boiler, owed an active 
duty to him and his employés thus invited there to see that they were 
not exposed to any unnecessary hazard while there. Grube was injured 
by an escape of steam, which was inevitably perilous to his safety, and 
which would not hâve happened if those in charge of the steam-ship had 
used proper diligence in taking care of the steam apparatus under their 
control. It is quite immaterial whether the engineer, or any of his sub- 
ordinates, let the steam escape, or whether some intermeddling stranger 
did so. Those in charge were bound to exercise proper supervision over 
the apparatus for the safety of those who might be injured by any relaxa- 
tion of vigilance on their part ; and if a stranger meddled with the ap- 
paratus, that circumstance implies négligent supervision by those in 
charge. I bave no doubt, however, that the presumption is that those 
in charge of the steam apparatus let the steam escape, and that the bur- 
den was on the steam-ship, under the circumstances, to exonerate herself 
from négligence. A decree is ordered for the libelant for $750, and for 
the costs of the district court as taxed, with interest from the date of the 
decree and the costs of this court. 
V.44F.no.l — 7 
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GiBsoN t). Brown.* 
(PUtrlct Cov/rt, s. V. Neio Torli. Noveml)er 20, 1890.) 

1. SHIPPINO — CONTRAOT OT ArFBBIGHTMENT— AMOUKT OÏ CABOO DBLIVBBBD — LuHP 

SnM. 

To take-the case eut of the rule that freight is payable only on the packages de- 
livered, the language of the carrier's contract must express such Intent with rea- 
sonable eertainty. 

2, Samb— Bill OP LADrNO— Stipulation AS TO Peei&ht. 

A bill of lading provided for freight at thé rate of 82/6 per ton, "to be paid on 
rlght delivery as customary as per mémo, ta the margin, " the mémorandum in the 
margin being: «Impérial gallons 6,053, at 210 galls.per ton, equals 28.819; @ 32/6 
perton, £46.16.7. " Held, that the stipulation waa not such certain contract for 
pajjment of a lump sum as to entitle the carrier to reoovar the full amount of the 
freight, on a short delivery, ocoasioned by twiee discharging at ports of distress 
through périls of the sea. 

8. SA»B— ^ARGO-OWNBB— AlLOWANOB iSJ^lNBEAt. 4- VERAOE— INCLUSIVE OP FrBIQHT. 

An allowance in gênerai averâge wàs made to a cargo-owner for 18,000 Ibs. of oil 
. lost by sea périls, the value being calculated on the basis of the New York priée,' 
. whioh would include the freight to New York. Held, that the ship was entitled 
to recoyer the freight on the 18,000 Ibs. 

In Admiralty. Suit for balance of freight. 

Wim, Shoudy & Puinarri, (C 0. Burlingham, of counsel,) for libelant. 

BangS, Stetson, TraCy (StMacVeagh, for lespondent. 

Beown, J. The libel is filed to reçover a balance of $428.79, freight 
alleged to bedue updnséveral consignments of cocoanut oil from Cochin 
China, and upon the bills of lading therefor indorsed to the respondent. 
A considérable number of the casks were lost by sea périls. The re- 
epondeû't bas paid the ètipulated rate ôf freight upon the number of 
gallons actually received by him. ' The libelant conteuds that the freight 
specified in the bills of lading constitutes a lump sum which the respond- 
ent was bound to pay in full, notwithstanding the fact that a portion of 
the packages was lost in transportation. There were four bills of lading, 
ail of which provided for the pay ment of freight as foUows: "Freight for 
the said goods at the rate of 32/6 per ton of 210 impérial gallons to be 
paid on right delivery, as customary as per mémo, in the margin, at port 
of discharge." In the margin was the foUowing: "Mémo, of freight. 
* * * Impérial gallons 6,052, at 210 galls. per ton, equals 28.819; 
@ 32/6 per ton, £46.16.7." At the bottom was a stipulation: "Notao- 
countable foi" leakage or breâkiage, except from improper stowage." On 
the trial, the évidence of one witness was given, to the effect that it was 
custoMary to côUect full freight, though a part of the packages were 
missing, if the aggregate freight was étated in the margin, as in this case. 
So much mtst dépend upon the circumstances of each case, and upon 
the langtlàge of the bill 6f lading îtself, and the testimony of this wit-' 
ness seemed to me so uncertain in several respects, that I cannot find 
established the existence of such a custom. The respondent, who had 
had equal expérience in similar importations, testified that he had never 

'Beported by Bdward Q. Benediot, Ksq., of the New York bar. 
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known or heard of suoh a custom; and a contrary instance waS produc^d 
in dealinga with the firna with which the libelant's witness was connectçd. 
Even if the words "as customary" in the bill of lading be connected, 
therefore, with the rate of payment per ton instead of with the word 
"delivery," (a doubtful construction,) I do not think the proofs suffi'- 
cient to change the construction to be reasonably put upon the language 
of the biil of lading itself. No doubt, where a lump sum is specified 
as the freight to be paid on delivery, whether by charter-party or bill 
of lading, the consignée accepting the goods must pay the stipulated 
sum without déduction for what may be lost without the fault of the 
ship. This rule is applied because it is inferred from the language of 
the bill of lading or charter-party that the parties intended that the ship 
should receive the particular lump sum stipulated for her services, without 
incurring any risk of loss on freight through a loss of part of the goods 
without her fault. Shipping Co. v. Armitage, L. R. 9 Q. B. 99, 107. 
In the présent case, had ail the casks been delivered by the ship, and 
it had only been a: question of loss through leakage, inasmuch as it was 
also stipulated that the ship was not to be liable for leakage, I think she 
would hâve been entitled to recover the whole freight. Ail the pack- 
ages having been delivered, the vessel would be entitled to compute the 
freight upon the whole quantity, since the delivery would hâve been a 
"right delivery" by the ship, so far as she was concerned, of alltaken 
onboard. 27icZ)e>tnce, 6 Ben. 162; Carv. Carr. by Sea, 578, 579. The 
présent case seems to me substantially différent. Through périls of the 
seas, the cargo shifted. A portion of the packages were broken. The 
ship made ports of distress where the cargo was discharged, and, dur- 
ing such discharge, other damage and breakage arose. Much oil es- 
caped belonging to the libelant and to other shippers. What could be 
saved was gathered up, and, its ideptity being lost, it was apportioned 
among the différent owners. Upon arrivai in New York, about one- 
sixth of the whole quantity, and of course a greater proportion of the 
original packages, was missing. Upon such facts I do not think the 
fair construction of thèse bills of lading demands the payment of freight 
as a lump sum. In ail the cases where the payment of a lump sum as 
freight has been enforced, the intent of the parties to that effect bas 
been clear upon the language of the bill of lading or charter-party. 
Shipping Co. v. Armitage, supra; Robimon v, Knights, L. R. 8 C. P. 465; 
The Norway, 3 Moore, P. C. (N. S.) 246; Querini Stamphalia, 19 Fed. 
Rep. 123. Hère, not only does the bill of lading state that the pay- 
ment is to be "at the rate of 32/6 per ton on right delivery," but the 
margin, to which référence is made, repeats the same rate, viz., "32/6 
per ton." This is language of quite a différent significance from that 
used in any of the cases where the construction has been that of a stip- 
ulated lump sum, and does not seem to me to import any sùph intent. 
If the libelant's contention is correct, then either the consignée or the 
shipper would be bound to pay the sum named, though nearly aU the 
goods were lost or jettisoned through sea périls. Ordinarily, freight is 
collectible only upon packages delivered. To take the case ou^pf that 
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raie, the language of the contract must express that intent with such 
a rèasonable certainty as does not appear upon thèse bills of lading. 
The évidence shows that in the gênerai average adjustment, which in- 
cluded th© expense of discharging the cargo at the ports of distress, and 
the loss of the respondent's oil occasioned by such discharge, an allow- 
ance was made to the respondent as a crédit in gênerai average for the oil 
Bo lost, on the basis of the New York price, which would include the 
price of freight to New York. This allowaiice was made upon 18,000 
Ibs. of oiJ , upon which the freight, at the rate specified in the bills of 

lading, would amount to $ . As the respondent bas the benefit 

of so much charge for freight, he should pay it to the ship, for which 
the libelant may take a decree, with interest from November 20, 1890. 



Noeth-Gebman Lloyd v. Heule.' 
(DlstHct Court, S. D. New York. November 24, 1890,) 

BiIjL op Lading — Asent as Consionbb— Peeioht Aoooeding to Valus —Conceai/- 
MENT OF Value. 

A bill of lading recited that addltlonal freight should be payable on the total value 
of certain precious stones should their real value be discovered to be greater than 
was declared in the bill of lading ; and the consignée received the goods and paid 
the freight according to the value stated in the bill of lading, and entered them at 
the cuBtom-house under the bill of lading, and under an invoice that stated their 
value at a much greater sum than that made in the bill of lading. Held that the 
stipulation for additional freight upon the actual value was valid, and that the con- 
signée was liable for the additional freight, though he was but an agent employed 
by the shipper to sell the goods on commission. 

In Admiralty. Action for freight. 

Shipman, Barbw, Larocque & Choate, for libelant. 

Stine & Caïman, for respondent. 

Brown, J. The libel was filed to recover an alleged balance of freight 
due on an importation of diamonds received by the respondent, and en- 
tered by him at the custom-house under the bill of lading. The bill of 
lading stated the value as 7,000 francs, and upon receipt of the goods 
by the respondent the freight on that valuation was paid. The bill of 
lading stated that an additional freight of 5 per cent, should be paid on 
the total value should the real value be discovered to be greater than 
was declared in the bill of lading. When the freight upon the valuation 
of 7,000 francs, as stated in the bill of lading, was paid to the libeiants, 
and the goods delivered by them to the respondent, they had no knowl- 
edge that the real value of the diamonds in the package was any greater. 
The respondent, however, had knowledge of their greater value, and en- 
tered them at the custom-house upon the same bill of lading and upon 
an invoice that stated the value of the diamonds to be 27 ,616 francs. 

'Reported by Edward G. Benedict, Bsq., of the New York bar. 
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The libelants claim to recover the additional freight of 5 per cent, on the 
actual value, in accordance with the stipulation of the bill of lading. 

The lawfulness of stipulations of this character in favor of common 
carriers, to protect them against unknown responsibilities, and to adjust 
the freight aceording to the value and the responsibilities assumed, has 
been repeatedly upheld. See Hart v. Railroad Co., 112 U. S. 331, 5 
Sup. et. Rep. 151; lAverpool, etc., Steam Co. v. Phénix Ins. Co., 129 U. 
S. 397, 442, 9 Sup. Ct. Rep. 469; The Dmmark, 27 Fed. Rep. 141; 
The Bermuda, 29 Fed. Rep. 399, and cases there cited. For the respond- 
ent it is urged that he is not liable beyond the amount of freight paid, 
because he was only an agent to sell the goods on commission. The 
vessel, however, had no knowledge of this fact. The circumstances suf- 
ficiently show that it was the intention of ail parties that the respondent, 
as consignée, receiving the goods under the bill of lading, should pay 
whatever freight was payable, aceording to the terms of the bill of lad- 
ing. It is not a case of any claim outside of the bill of lading, but of a 
claim strictly pursuant to its express stipulation. The respondent had 
fuli knowledge of its terms, and of the rea^ value of the goods, which 
determined the amount of freight actually payable. There was a mani- 
fest attempt by the shipper to defraud the sbip of a part of its rightful 
freight. The consignée had notice of this, and was bound to protect 
himself before turning over the proceeds of sale. Under circumstances 
like the présent it is unnecessary to discuss theoretical questions as to 
the liability of a mère agent as consignée to pay freight, where the cir- 
cumstances are différent and of doubtful import. See Elweil v. Skiddy, 
77 N. Y. 282; Sanders v. Van Zeller, 4 Adol. & E. (N. S.) 260, 294. 
In cases like this, where a consignée, though a factor only, has full no- 
tice of ail the facts, and obtains the goods under the bill of lading, and 
on the obvious undertaking to pay the freight, and pays on the carriers' 
requirement at the time of delivery ail the freight that the carriers sup- 
pose to be due, the consignée is properly held for any balance of freight, 
as well as demurrage, that may be actually owing aceording to the terms 
of the bill of lading upon the actual value of which he had knowledge, but 
which was concealed from the carriers. The Bermuda and The Dmmark, 
supra; Raûroad Co, v. Barnard, 3 Ben. 39; Neilsenv. Jesup, 30 Fed. Rep. 
138; Gatea v. Ryan, 37 Fed. Rep. 154, and cases there cited; AUen v. 
Coltart, 11 Q. B. Div. 782, 785. Decree for libelant for $265.54, with 
costs. 
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The Baeacoa." 

DuMOis et al. v. The Baeacoa et cH. 

(DistHct Court, S. JD. New York. Ootober 24, 1890.) 

1. Charteb-Pabtt— Vessbl not in Existence— Mabitime Contbaot. 

The lettlngby oharter of a vessel notih existence, but "tobe built,"l8 a maritime 
contractas respects tbe voyages to be made under It, and theguarauties itcoutains 
as to speed and draught. 

2. Samb— Vessel ""TO be BniLT"— Building Côntract. 

In such a côntract the building of the vessel is but a preliminary to the substan- 
tial part of the agreement, viz., the delivery of the vessel for navigation as per 
' charter, and à suit for breach of the guàranties of the charter as to speed and draught 
la enforceable %n rem in the aamiraity. 

S. PkOOEDDKE — JOINDBR OF S0IT8 IN KBM AND IN PeRSONAM. 

In suits on charters or oontracts of aïtreightment, proceedings in rem, and in per- 
sonaia may be joined. 

In Admiralty. On exceptions to libel. 
' R. D. Benedict, for libel ant. 
Wing, Shoudy & Fidnam, for respondent. 

Brown, J. The libel is brought m rem and in personam to recover 
damages for the alleged non-fulfillment of the guàranties contained in a 
charter of the steam-ship Baracoa to the libelants. The charter stated 
that the owners agreed to let, and the charterers to hire, the steam-ship 
from the time of delivery for 36 months. The ship referred to is de- 
scribed as a steam-ship " to be built on spécifications as per mémoran- 
dum attached." The mémorandum attached specified a certain draught 
and a guarantied speed. The steamer, when built, was tendered to the 
libelants Tvithin the time provided, and at the place substituted by 
agreement in lieu of that named in the charter, and several trips were 
performed under it. The libelants, finding that the draught was greater 
and the speed less than gUarantied, refused acceptance, and filed this 
libel for breach of the covenants of the charter. The respondents ex- 
cept on the ground (1) that the côntract was one for the building of a 
ship, of which the court bas no jurisdiction; (2) that, as the ship was 
net in existence at the time of the charter, the côntract was not a mari- 
time one; (3) misjoinder of causes in rem and in personam, and that there 
is no lien for such damages. 

1. The fact that the subject of the charter was a vessel that was to be 
built does not make the charter any the less a maritime côntract, so far 
as respects the letting of the ship after she should be built, or as respects 
her performance of the voyages contracted for under the specified guàr- 
anties. The charter, indeed, contemplated a ship to be built; but that 
was but a mère incident, and preliminary to the essential part of the côn- 
tract, which was purely maritime, viz., the delivery to the libelant, at 
a certain future date, of a vessel of certain draught and guarantied speed, 

>Reported by Edward Q. Benedict, Esq., of the New York bar. 
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for the purposes of navigation during the charter period. The purpose 
of the contract was not at ail the mère building of a vessel in a certain 
way, but the delivery of a vessel having certain guarantied qualities for 
service under the charter. The référence to a ship "to be built" I con- 
atrue as words of mère inducement or description, specifying the vessel 
to be chartered. Such a contract is a maritime one, and upon the de- 
livery of the vessel, and her running under the charter, she, as well as 
her owners, are bound by the guaranties contained in the contract, The 
breach complained of is not the breach of a contract to build, but of 
the guaranty that the vessel delivered for use under the charteir shall be 
of a certain draught and speed. Thèse guaranties speak from the time 
of delivery, and form a continuing contract, and the breaches are con- 
tinuing breaches; and, it being admitted by the exceptions that thèse 
guaranties were broken at and from the time of the delivery of the ves- 
sel under the charter, and of her entry upon the performance of it, I see 
no reason why the ship should not be liable tn rem for the breach of the 
charter in thèse respects, as much as for the breach ofany other charter 
obligation, from the time of her entry upon the performance of it. The 
charter itself furnishes some évidence that it was in the mind of the par- 
ties that the ship should be bound for the performance of thèse guaran- 
ties, for the language of the mémorandum is that "the steamer * * * 
guaranties to hâve a speed of eleven knots," etc. The case of The Eli 
Whitney, 1 Blatchf. 360, was not a case of thé breach of any part of the 
contract contained in the charter. Paroi évidence offered to prove paroi 
guaranties was ruied out. The rest of the décision was only to the ef- 
fect that misrepresentation or deceit as to the ship's capacity, by means 
of which the written charter had been eflFected, would not sustain a lien 
and a suit m rem. The présent is not a case of misrepresentation or de- 
ceit outside of the terms of the charter; but of a breach of an express 
warranty contained in the charter, materially aflfecting the performance 
ôf the contract. For such breaches of warranty, after the ship has. en- 
tered upon performance, the ship is liable in rem. The Volunteer, 1 Sum. 
551, 571; The Tribune, 3 Sum. 144; The Hermitage, 4 Blatchf. 474, 476. 
Analogous cases are numerous. 

2. As respects the joinder of demand for relief inrem. and inpersonam, 
the provisions of the suprême court rules in admirai ty do not touch 
libels on charters or on contracts of affreightment. It has long been the 
practice in this circuit in actions on charters or contracts of affreight- 
ment to admit the joinder of both forms of proceeding in the same libel. 
The subject has been repeatedly considered in this and other courts. 
2%e Zenobia, Abb. Adm. 48; Vaughan v. Sherry Wine, 7 Ben. 506, 608, 
affirmed 14 Blatchf. 517, 519; The Monte A., 12 Fed. Rep. 331, 337; 
The J. F. Warner, 22 Fed. Rep. 342; TheDirector, 26 Fed. Rep. 708, 711; 
Joice V. Canai-Boais, 32 Fed. Rep. 553. The exceptions are overruled. 
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PaDMORE V. PiLTZ. 
{District Court, D. Washington, W. D. August 6, 1890.) 

1. ShIPPING — AsSAtTLT BT MaSTER— DAMAGES. 

In a suit in personam by a cook against the master of an American vessel, upon 
proof that the master punished the cook for willlul dlsobedience on hoavd of the 
vessel in port, by assaulting and striking him upon his head with a belayiug-pin, 
seriously injuring him, the court awarded as damages $1,500, besides the value of 
Personal effeots lost in conséquence of the injury. 

2. SaMB— POWEB TO PCNISH. 

In such a case, the assertion by the master of the lawfulness of such punishment 
wlU be regarded as an aggravation rather than a défense ; a resort to the use of 
a weapon or violence being only justifiable when necessary to enforoe instant obé- 
dience in a case of emergency at sea. 
(Syllabus by the Court.) 

In Admiralty. 

Taylor & Hammond, for libelant. 

Appkgate <Sc TMoWf for respondent. 

Hanford, J. This is a suit in personam against the master of an Amer- 
ican vessel, to recover damages for an assault and battery. The proofs 
satisfy me that the libelant was employed as steward and cook on board 
the schooner called the "Robert Searles," and while so employed, on a 
Sunday evening, at the port of Tacoma, in this district, on board of said 
vessel, the master twice requested this libelant to get him a cup of tea, 
and, upon said request being defiantly refused, went into the galley, and 
there violently assaulted the libelant, striking heavy blows upon his head 
with a wooden belaying-pin, from the effects of which the libelant was 
rendered insensible for a time and quite ill for several weeks, and there 
issome probability that said injuries may permanently incapacitate him 
from enduring continuously the fatigue and beat incident to engaging in 
his profession as cook. The only défense urged on the part of the master 
is that he acted within the limits of his lawful authority in chastising 
the libelant for willful disobedience of lawful commands, and that by 
accepting payment of the wages due him the libelant bas released the 
master from ail claims for damages. 

On the facts I hold that the libelant is entitled to recover as damages 
such a sum as will compensate him for the injury he received, and as 
will also in some degree punish the master for his malicious and unwar- 
ranted conduct in resorting to extrême violence and use of a dangerous 
weapon. The claim set up by this master that the law authorized him , 
at a civilized port, to punish disobedience of a cook by resort to measures 
only justifiable in case of an emergency and of actual insubordination by 
a member of the crew at a time of péril at sea merits rebuke, and I re- 
gard it as an aggravation of the original offense. The proofs also clearly 
establish the libelant's claim for loss of part of his personal etïects, which 
were in the vessel at the time of his injury, and were, in conséquence of 
his inability to remove or secure them after being beaten until he was 
rendered insensible by the master, lost; the value being $86.50. 
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There is not shown, either in the défense pleaded in the answer or 
in the proofs, any such an agreement, based upon a valid considération, 
as wouîd release the master from liability to respond in damages for the 
Personal injury and loss of property above mentioned. The court there- 
fore awards the libelant damages for the personal injury in the sum of 
$1,500, and for loss of property in the further sum of $86.50, and costs. 

Let findings and a decree be prepared accordingly. 



CosTELLo V. 734,700 Laths, etc.' 

(JHstrUA Court, E. D. New Tcyrk. November 10, 1890.) 
1. Maritius Liens — Libn ïob Fbeight — Delivebt of Cabso — When liiEN not 

LOST. 

A sUip-master dlscharged a cargo of laths, according to the direction of the con- 
signée named in the biH of lading, which were received and piled in the yard of 
the purchaser, about 300 f eet from the vessel. Af ter the completion of I he dis- 
charge, demand was made for the freight, but, owing to disputes as to the amount, 
the purchaser refused to pay the freight called for by the bill of lading. The master 
immediately served notice that his lien for freight had never been abandoned, and 
af terwards seized the cargo under process in this suit . Held, that the lien had not 
been abandoned. 

8. Bill of Lading— Conflictinq Copies— Master's Copt. 

A bill of lading calling for 55 cents freight per thousand laths was delivered to 
the master of a vessel at Montréal, under which the voyage was performed. 4 
bill of lading had been sent by the sbipper to the consignée, which stated the 
freight atSO cents per thousand. Held, that the bill of lading ilrst executed and 
delivered to the master, and under which the voyage was performed, was the cour 
tract binding on the parties and the cargo. 

8. Delivebt CI' Cargo— ExpKNSB dp Piling CAKao. 

A vessel cannot be charged with the expense of piling her cargo of laths in the 

gard of the consignée, where the bill of lading coutains no provision as to such pil- 

In Admiralty. Suit to recover freight and demurrage. 

Hyland & Zabriskîe, for libelant. 

A. B. CruîkshMik and Peter Carter, for claimant. 

Benedict, J. This is an action to enforce a lien for freight and dé- 
murrage upon a cargo of laths and lumber shipped at Ottawa, on board 
the schooner Nora Costello, to be transported therein to the port of Nei* 
York. It appears that the Nora Costello and another similar boat, 
owned by the sanie owner, having been waiting in Ottawa some time for 
business, were furnished a cargo by D. Murphy & Co. By direction of 
D. Murphy & Co., they went to a designated lumber yard and there 
were loaded, no agreement as to tbe rate of freight having been made. 
When the beats were loaded the shipper was, for the moment, for some 
reason, unable to prépare bills of lading, and it was then agreed between 
him and the owner of the boats that the boats should start at once upoû 
the voyage, and that he would make out bills of lading for the cargoeâ, 

' Beported by BMward G. Benedict, Esq., of the New York bar. 
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andsendthem to Ma agent atMontreaJ,, where the boats pould obtain 
themvi 'The boats accordingly started upon the voyage without bills of 
lading. On the arrivai of the boats at Montréal, bills of lading foreach 
boat, sent by the, shipper at Ottawa for tbem,_were delivered to the 
owners of the boats in Montréal, and the boats thereupon proceeded to 
New i York with their; cargoes; The bill of lading of the Nora Costello 
was delivered to the naasterof the Nora Costello, but was never signed 
by any one. It was a blank bill of lading regularly fiUed up, and ap- 
parenÙy a captain's copy of the bill of lading of the cargo in question. 
With thèse bills of lading in hand, the boats proceeded to New York, and 
there delivered their respective cargoes. Both bills of lading received 
at Montréal providiedfor a rate of freight of 55 cents per thousand of the 
laths, and the other boat was paid her freight at that rate. The Nora 
Costello, upon arrivai at New York, was reported to E..R. Weed, the 
consignée named in the bill of lading, and Weed instructed the masterto 
ixïw'Tii^ boàt to H. S. Christian's yard, and there deliver the cargo. Ac- 
coidingly, the boat proceeded to Christian's yard, as directed, and there 
delivi^red the laths to Christian, whp had purchased them of Weed, 
and the lumber to Ross, who had purchased it also from Weed. Chris- 
tian h^d instructions from Weed to pay the freight on the cargo, and 
tho cai^, «m arrivai at his yard, was reported to him. Hé received the 
laths from the vessel in Wscarts, by which the laths were carted to a place 
iui ibis yard spme 300 feët from the vessel. There the laths were piled 
ùp by lûen employed by Christian, but, as he claims, for the benefit 
oi the vessel. Immediàtely upon the completion of the landing of the 
cargo, the master made a demand on Christian for freight and demur- 
rage. Christian, who, as already statèd, had been authorîzed to pay the 
freight bjr Weed, the consignée named in the bill of lading held by the 
cai)ta,ih,'claimed to deduct from the freight the sum he had paid for 
piling the laths, refused to pay any demurrage, and offered to pay the 
freight at the rate of 50; cents per thousand, subject to the réduction for 
piling, but refused to pay freight at the rate of 55 cents per thousand. 
The master at once notified Christian that his lien upon the cargo had 
never been abandoned, and that he would at once enforce it by seizing 
thp c.?j^9,: and thereupon, .after some fruitless requests, the master filed 
J;i_is iibiql against the laths ;and lumber, and the marshal topk possession 
of the Içiths remaining in Christian's yard, and the lumber in Ross' 
yard. tJpbn thèse facts, the contention, in behalf of the claimant of the 
laths, is that the lien for freight and demurrage was abandoned, and no 
ipnger exista. 

My opinion, bowever, is that the lien for freight cannot be held, upon 
tiié.f^c;te, proyjSd, to hâve been abandoned. The proofs show that the 
lat^Hs v^^ra çr,9ceeded against while "they were stili in the place where 
tbeyjli?i4/MÇP déposa ted àt the time they were landed, and before any 
cifpge pf pwnership had pccurred, and that the person who received 
th^ j^^SjWjag the^person who, by arrangement between him and the con- 
signée, was to pày the freight, and who concèdes that the demand for 
freight was accompaiiiiedby, notice ofthe lien and of an intention to en- 
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force it, and that this notice was given as soon as tHe landing 6Î the 
laths was completed. So that it may propërly be foUnd that the land- 
ing of the cargo, demand of freight, notice of intention to hold the lien, 
and seizure for the freight, were, in substance, simultalneous. To such 
a case the remarks of the suprême court of the United States, when' 
deciding the case of Bags of lÂnseed, 1 Black, 108, seem especially ap- 
plicable: ' 

"Courts of admiralty," says the court, " when carryinginto exécution mari- 
time coatracts and liens, are net governed by the strict and technical ruies of 
the comition law, and deal with them upoa équitable principles, and with 
référence to the usages and necessities of trade. And it often happens that 
the necessities and usages of trade require that the cargo should pass into the 
hands of the consignée before he pays the freight. It is the interest of the : 
sbiji-owner that his vessel should discharge lier cargo as speedily as possible 
after her arrivai at the port of delivery; and it would be a serious sacritice of 
his interests if the ship was compelled, in order to préserve the lien, to re- 
main day after day with her cargo on board, waiting utitil the consignée 
found it convenient to pay the freight, or until the lien could be enforced in 
a court of admiralty. The consignée, too, in many instances, might désire to 
see the cargo unladen before he paid the freight, in order to ascertain whether 
ail of the goods mentioned in the bill of lading were on board, and notdam- 
aged by the fàult of the ship. It is bis duty, and not that of the sbip-pwner, 
to pro vide a sui table and safe place on shore, in which they may bestored; 
and several days are often consunied in unloading and storing the cargo of a 
large merchant vessel; and if the cargo cannot be unladen and placed in the 
warehouse of the consignée without waiving the lien, it would seriously em- 
barrass the ordinary opérations and convenience of commerce, bolb as tothe 
ship-owner and the merchant." 

The necessities of commerce, spoken of in the above extract, forbid, 
as it seems to me, a décision which should prevent the master of a vésSël 
from dealing with his cargo as the master bas done in the présent in- 
stance; and this, whether the lien for freight be considered a maritime 
hypothecation, or deemed to dépend upon a constructive possession of 
the cargo by the master. It is insisted, however, that the décision made 
by the court in the case of the Bags of lÂnseed was adverse to the lien, 
and compels a décision adverse to the lien in this case. But that case 
was very différent from this. There, a shipment of linseed in bags wa^ 
delivered, part of it into another ship for shipment to another port, ànd 
the rest to the représentative of the consignée, and by him removed froin 
the place of discharge to a public store-house, and there entered in bond 
in the name of the consignée, without any notice of intention to hold' the 
lien for freight being given at any time, and when the libel for freight 
was filed, thé goods had passed under the control of the United States, 
in a public store. In such a case the lien for freight could well be held 
to hâve been abandoned, Indeed, it is not seen how jurisdiction to 
déclare the goods subject to a lien had ever been acquired, if, as the' 
case seeflis to show, the goods, at the time of filing the libei, were in à 
bonded warehouse, in the custody of the United States, under the wàre- ' 
housing act,' ùpon an entry made in the name of the consignée uhdér 
that statùte. But, however this may hâve been, it cannot bé doubtèd 
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that the method of dealing with the cargo by the consignée, disclosed in 
that ease, and which was permitted by the ship-master without notice or 
suggestion of an intention to eiiforce the lien for freighl, was sufficient to 
warrant a décision that the lien had been abandoned. That décision 
caniiot, however, as it seems to me, be held to cover such a case as the 
présent. Indeed, an intention on the part of the court to prevent the 
décision from being held applicable to a case like the présent seems to 
be indicated by the remarks in the opinion which had been quoted above. 
When closely examined, the opinion delivered permits the conclusion 
that the court intended to déclaré no more than this, namely, that the 
lien for freight is not lost so long as the cargo remains in the actual or 
constructive possession of the ship-master; that cargo may "pass into the 
hands" of the consignée, and still be in the constructive possession of the 
ship-maSter; and that cargo will be held to be in the constructive posses- 
sion of the ship-master when the facts proved fail to show a delivery made 
with the intention on the part of the ship-master to abandon the lien for 
fçeight. Such seems to bave been the opinion of Mr. Justice Glifi'Oed, 
who, iu the opinion delivered at the circuit shortly after the décision in 
the case of Bags of lAnseed, said : 

"The lien [for freight] is one that is favored by the courts, and will be 
enforeed, uriless clearly displaced by the acts of agreements of the parties. " 
The Anna Kimball, 2 Cliff. 4. 

It mày also be noticed that Mr. Justice Nelson participated in the dé- 
cision rendered in the Bags of lAnseed case, without alluding to his prior 
décision made at the circuit in the case of One Hundred and Fifty-One 
Tons of Coal, 4 Blatchf. 368, where he said : 

^'Now, the mère manual delivery of the coal by the carrier to the consignée 
does uot, of itself, operate, necessarily, to discharge the lien. The delivery 
niust be made with the intent of parting with his interest in it, or under cir- 
cumstances from which the law will inf er such an intent. The act of the 
party is characterized by the intent with which it is performed, either ex- 
pressly or by necessary implication." 

If Mr. Justice Nelson had understood that the opinion delivered in 
the Bags of lAnseed case declared a différent law from that declared by 
him in the case of One Hundred and Fifty-One Totis of Coal, it may well 
be believed that he would not hâve allowed that opinion to pass without 
remark from him. The claimants also cite the case of Egan v. A Cargo 
of Spruce Laih, 41 Fed. Rep. 830, (decided by Judge Beown, February 
25, 1890, and since affirmed by the circuit court, 43 Fed. Rep. 480,) 
as an authority adverse to the lien in this case. But in that case no de- 
mand for freight was made as soon as the laths were delivered. Hère, 
demahd was so made. There, no demand for freight was made of the 
person to whopa delivery was made. Hère, demand was made of the 
person as soon as, and at the place where, the laths were discharged. 
There, the delivery was made in expectation that the freight would be 
paid, either by the consignée or by the shipper, and that shipper was at 
Québec or Whitehall. And the court finds the facts proved in that case 
tp be inconsistent with an intention to hold a lien for freight after the 
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delivery, Therefore, because an absence of intention to hold the lien 
was proved, the lien was held to hâve been abandoned. In the case at 
bar the facts proved justify a finding that the act of discharging the laths 
was accompanied by a présent intention to hold the laths for freight. 
Such a finding compels a décision that the lien for freight had not been 
abandoned. 

Thus far the question under discussion has been confined to the lien 
sought to be enforced against the laths; but the libel is filed not only 
against the laths, but also against some lumber that formed part of the 
cargo, and was bought from the consignée by a différent party from the 
party who had bought the laths. The facts attending the discharge of 
the lumber differ somewhat from the facts attending the discharge of the 
laths. But, inasmuch as a joint answer by the owner of the laths and the 
owner of the lumber was permitted to be filed without objection, and a 
single bond was given for both laths and lumber, which bond is executed 
bj' the claimant of the laths, who, as it appears, was, by arrangement 
with the original consignée of the cargo, to pay the freight on both the 
lumber and the laths, it seems unnecessary to consider whether the lien 
fitill attaches to the lumber. Justice will be done by holding the bonds- 
men liable for the whole freight and dismissing the libel against the 
lumber without costs, without destroj'ing the question of lien. 

The next question to be considered is whether the master's demand 
for freight at the rate of 55 cents per thousand was justified. The biîl 
of lading delivered to the master at Montréal, under which the voyage 
was thereafter performed, fixes the rate of freight at 55 cents per thou- 
sand. The original consignée, Weed, refused to pay more than 50 cents, 
because he had received from D. Murphy & Co. what purported to be a 
bill of lading in which the rate of freight was stated to be'50 cents per 
thousand. This bill of lading was signed by one of the firm of D. Mur- 
phy & Co. as agent of the master, but it was never exhibited to the mas- 
ter or the owner until after the completion of the voyage, and its exécu- 
tion by the shipper as agent of the master was without authority. The 
bill of lading first issued by the shipper and delivered by his agent at 
Montréal to the owner of the boat, and under which the voyage was 
thereafter performed, must be deemed to be the contract binding upon 
the parties and the cargo. It follows that the master waa right in de- 
manding freight at the rate of 55 cents. 

The next question to be considered is whether the amount paid by 
Christian for piling the laths in his yard can be deducted from the freight. 
Hère the provision in the bill of lading, "the consignée to hâve the op- 
tion of unloading cargo at the rate of 20 cents per thousand feet,"should, 
as it seems to me, control. Under this the master was bound to unload 
his cargo, unless the consignée elected to do it, for 20 cents per thousand. 
Christian refused to unload the laths under the provision of the bill of 
lading, and the only remaining duty upon the master was to unload it 
himself into the carts which the consignée provided. He was not bound 
to pile the laths in the rear of the consignee's yard, nor can he be charged 
the expense of such piling, never having agreed so to do. The libelant 
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is therèfoié. ehtitled to recover his freight without any déduction forthe 
expense of piling. 

'In addition to the daim for freight the libel also seeks to recover six 
days' demurrage at the rate named in the bill of lading. Upon the tes- 
timonyjil am of the opinion that the master can charge for two days' 
demurrage, and no more. A decree will therefore be entered in favor 
of the iibélant against the laths sëized, in accordance with this opinion. 
The àmount, as I figure it, is $169.74, with interest from September 27, 
1888. 



The Agnes Manninq.* 

The Manhattan ». The Agnes Mannino. 

(Btetrict CovH, JB. D. Pennsylvania. Ootober 81, 1890.) 

I. CouLisiOK— Steak and Sa.il— LooKoinB. 

A ateamer and a schoonçr were approaçhing in a olear night, on oppnMte courses. 
Wben ttievesselB were a few lenglbs apart the schooner was Urs* .een by the 
- steamer, thongb, as her Ughts were burning brightly, she sbould bave been seen 
one »nd'One-half miles away. The steamer had only one man on lookout and tbree 
men ondeck, Held, tbe lookout was détective, and the steamer lu fault for not 
keepingoil. 

3. Samb. 

Where a ressel, whose dnty it is to keep ofl, is known to respond tardily to ber 
wbeel, shè is especially bound to maistain a vigilant lookout. 
8. Samb— Chanoino OouHSEs. 

The steamer ackoowied^ed herself in fault, but claimed that porting ber helm, 
when ëzectited, would haVe carried the vessels clear but for tbe starboarding of 
the Bohoionâr. The schooner aoknowledged starboarding, but claimed it was done 
Bome time bef ore the collision. Held, as the évidence of the time of tbe scbooner's 
starboarding was conflioting, and the probabilities were against its hàving been 
done BftËr the steamer ported, the charge of contributory négligence was not 
provç^i 

4. Same— Chawîi'of CotritsB— In Extrbmis. 

Whére à steamer had ciomé so close to a'scbooner saillng on an opposite course, 
without âlscovering her, that extrême measures were takento port hertoavoid col- 
lision, a starboarding of tbe sCbooner then made was in extremis and excusable. 

In Admii-alty. 

Pétition by Clarence Birdsall et ni., owners, to limit the liability of' 
the schooner Agnes Manning for collision with the steamer Manhattan, 
arid libfel by thë Manhattan against the Mànning. Tlie admitted facts 
were that tbe Manning, a. large four-masted schooner from Baltimore to 
New York; and making 7 to 10 knots, and the steamer Manhattan from 
Neiftf York to West Point, Va., making 10 to 12 knots, collided near 
Fenwïck lîght.' The steamer's évidence tended to show that the schooner 
.waï sëén -When three-fourths of a mile oft', and that the steamer ported, 
britigîp^ thé Vessèlé on clearing courses^ and that afteVthe steamer ported 
thé échooher 'starbbarded, bringing the vessels into collision. Thô 
Bcliôbnè]? ii*îi^itted starboarding, but claimed it was donie when the ves- 

'Kepèrte^ by Mifrk Wilks GoUet, Esq., of thePMladelphia bar. 
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sels were far apart, and that the changes then madewere slight, and 
that the steamer ported only immediately before the collision. The év- 
idence showed that there was only one lookout (three men altogether) 
on the steamer's deck at the time of the collision, and that the porting 
was done very rapidly, the pilot and the wheelman both turning the 
wheel. 

Eobimon, Bright, Biddk & Word, for libelant. 

Henry R. Edmunda and Ourtis Kton, for claimant, cited — 
As to the duty of an ocean-going steamer to hâve t wo lookouts: The Colorado, 
91 U. S. 692. ïhe duty of the steamer to see^ the scliooner: The Ahby In- 
galls, 12 Fed. Rep. 217; The Fale&n, 19 "Wall. 75. As to the évidence nec- 
essary to show contributory négligence by the schooner: Haney v. Packet Co., 
23 How. 291. As to a change of course of the schooner, if made after port- 
ing of the steamer, being made in extremis: The Maggie J. Smith, 123 U. 
S. 356, 8 Sup. et. Rep. 159; The MUzabeth Jones, 112 U. S. 514, 5 Sup. Ct. 
Rep. 468; The Cadiz, 20 Fed. Rep. 167; The Norwalk, 11 Fed. Rep. 922; 
r/ic iieaciinô', 43 Fed. Rep. 398. 

Butler, J, The Manhattan was in fault. The proofs show this very 
distinctly,— so distinctly that her proctor admitted it on the argument. 
Her duty required her to keep off, and she did not. Her lookout was 
defective, and the Manning's approach was not observed until the vessels 
were so near each other as to create danger, notwithstanding the fact 
that her iights were bnrning brightly and the night was favorable to a 
distant view. They should hâve been seen readily a mile and a hâlf 
away, yet they were not observed until the vessels were but a few lengths 
apart. This is the more reprehensible because the Manhattan was known 
to respond tardily to her wheel. — :While admitting her fault, (which is 
amply suflBcient to account for the disaster,) she charges the Manning 
with contributory négligence. Such charges, under similar circuni- 
stances, are very common. The erew of the offending vessel usually 
seeks to relieve itsèlf ffom censure and responsibility by charging the 
other with improper change of course and voluntarily running into dan- 
ger. To sustain such a charge the évidence should be very ckar. In 
this case it certainly is not. While the witnesses for the Manhattan say 
the schooner chànged after they had ported, those from the latter déclare 
just as pôsitively that she did not. They say a slight change was made 
much further back, a considérable period before the Manhattan ported, 
and that this was the only change made. Thèse witnesses are ihoSt 
likely to be accurate respecting the fact. If the wheel was changea, as 
charged, they must know it, while the others might be mistaken; and 
they certainly hâve no greater motive for falsifying than the latter. Be- 
sides, they are supported by the probabilities of the case. It is improb- 
able that she would so change after seeing the Manhattan turn in that 
direction and thus run into greater danger. It is quite clear, to say the 
least, that the charge of contributory négligence is not proved. 

If it were proved, however, it would not tend to relieve the steamer. 
The vessels were then in péril, and the change, though erroneous, would 
be excusable. That the situation was perilous when the steamer ported 
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cannot well be doubted; the conduct of the officers shows it. They re- 
sorted immediately to extrême measures, such as are only taken to es- 
cape threatened danger. It is évident they were seriously alarmed. 

The steamer's claim to damages cannot, therefore, be sustaiaed, and a 
decree must be entered accordingly. 



The Jersey City.* 
CoBNELL Steam-Boat Co. V. The Jebsey City. 

(I>is(r£ct Court, E. D. New York. November 11, 1890.) 

Collision— Fbrbt-Boat and Tow— Crossing Courses. 

A tng, wlth several boats in tow along-side, came down the North river, rounded 
to, and lay about 850 f eet from the New York piers, holding herselt against the ebb- 
tidé, and waiting for the steam-boat City of N., which was coming up astern, to 
paas inside of her. While so waiting, a ferry-boat, bound from Jersey City to New 
York, attempted to pass between the tow and the City of N., and her paddle-wheel 
struok the outside boat on the starboard side of the tug, causing it to slnk. Seld, 
that the ferry-boat was llable for the damage. 

In Admiralty. Suit against the ferry-boat Jersey City for damage 
by collision. See 48 Fed. Rep. 166. 
R. D. Benedict, for libelant. 
Robinson, Brigbi, Biddle cfc Ward, for claimants. 

Benedict, J. Upon the merits of this case, it need only be said that 
the libeljint is entitled to a decree, unless the défense set up by the ferry- 
boat is raaintained. That défense is that there was room enough for the 
ferry-boat to pass between the tow and the City of Norwich in safety, on 
her way to her slip, but that she was prevented from passing in safety 
by the action of the tug in dropping down the stream, and thereby so 
narrowing the space between the City of Norwich and the tow as to make 
it impossible for the ferry-boat to pass without striking the stern of the 
tow as she did. This défense, however, is not supported by the évidence. 
The weightvOf the évidence is the other way. There must therefore be 
a decree for the libelant, with an order of référence, to ascertain the 
damages. 

'Beported by Edward G. Benedict, Esq., of the New York bar. 
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Bakek et al. v. Howell et al. 

(Circuit Court, D. Nebraska. December 4, 1890.) 

Courts— JttRisDiOTioNAL Amount— Pbotest Pees. 

Protest fées are taxable costs within Hev. 8t U. S. § 983, providing that "lawful 
fées for exemplifloations and copies of papers necessarily obtalned for use on trials " 
shall be taxed as costs ; and though Comp. St. Neb. c. 41, § 6, provides that the holder 
of a note maybrlng "an action for principal, damages, and interest, and charges of 
protest, " yet such fées for protest cannot be considered as part of the "matter in dis- 
pute " -within Act Gong. March S, 1887, g 1, (34 St. 552,) as corrected by Aot Gong. Aug. 
13, 1888, (85 St. 434,) restricting the jurisâiction of the United States circuit court to 
suits " where the matter in dispute ezceeds, exclusive of interest and Costa, the sum 
or value of $3,000. •■ 

At Law. 

Gregory, Day & Gregory, for plaintifiF. 
E. M. Bartktt, for défendant. 
Before Caldwell and Dtjndy, JJ. 

Caldwell, J. The act of congress of March 3, 1887, § 1, (24 St. 
552,) as corrected hy Act Aug. 13, 1888, (25 St. 434,) restricts the ju- 
risdiction of this court, in respect to the amount necessary to give juris- 
diction, to suits "where the matter in dispute exceeds, exclusive of in- 
terest and costs, the sum or value of two thousand dollars." This suit 
is founded on a promissory note for the sum of $2,000, and is brought 
against the makers and indorsers. The pétition contains an allégation 
"that the notary fées for the due présentation and protest of said note 
were and are of the fuU sum of three and 50-100 dollars, which the 
plaintiffs were required to pay, and did pay;" and this is set up and re- 
lied on as an additional substantive indebtedness to make the matter ia 
dispute exceed $2,000. The question for décision is, are the notary's 
fées to be treated as "costs," within the meaning of that word as used 
in the act of congress, or as an independent substantive debt, which 
may be used to increase the sum of "the matter in dispute." The stat 
ute of this state provides that the holder of any note may bring "an ac- 
tion for principal, damages, and interest, and charges of protest against 
the drawers, makers, and indorsers" of the sanie. Comp. St. Neb. c. 
41, § 6. The act regulating and establishing the fées of public officers 
in this state fixes the fées of a notary for each protest, recording the 
same, and giving notice of protest, (Id. c. 28, § 19,) and makes his cer- 
tificate, that he demanded paymeni and gave notice of non-payment, 
presumptiye évidence of thèse facts, (Id. c. 61, § 6.) The sum paid by 
the plaintiffs to the notary was for an officiai service performed by a pub- 
lic officer for a fee fixed by statute. This officiai act was a necessary 
step to be taken by the plaintiffs to fix the liability of the indorsers, and 
to perpetuate and procure record évidence of their cause of action against 
them. It is true that the demand of payment may be made, and no- 
tice of non-payment given, by any person compétent to testify as a wit- 
ness, but in such a case there is always the danger that the witness may 
v.44F.no.2 — 8 
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die, or that he cannot be found when wanted to prove the facts. The 
law, therefore, wisely makes provision for having this service performed 
by a public ofRcer, who is required to keep a record of his officiai ac- 
tion, and this record the law of this state makes presurpptive évidence of 
the facts therein stated. It is the making of this record that entitles 
the potary to the fées provided by law. He is entitled to no fées un- 
lés^ he tnakés this record; and, wRen the holder of thô prOtestéd paper 
■pays thèse fées, he is entitled to hâve them taxed as part of his costs, 
if hié i?éc0yers judgmënt on the protèsted note. The costâ of protest are 
incident to the recovery on thé protested note, and are no part of the 
'4etit.SU,^offlr' They are no si|ch part of the "matter in dispute" as to 
give the court jurisdiction by increasing the amount involved. It-is an 
error to suppose that no expense is taxable as costs save such as is in- 
curred after suit brought. Ail expenses incurred by the plaintifiT in pro- 
curing and perpetuating évidence "of 'his demand agfeihst the défendant 
before suit brought, as well as ail expenses incurred in the prosecUtion 
of the suit, which the law provides hè may reco ver from the défendant, 
are costs. Section 983 of the Revised Statutes of the United States pro- 
vidOff that-*,"' M ;''. ■::. 'i;. 

"The biîl of f ees of the clerk, marâhâU and attorney, and the amount paid 
printers^and «ritnesses, and lawfulfeeafor exemplifications aod copies of pa<- 
pers BecjBpsarily obtained for use pn trials in cases whera by law costs are re- 
coyerable in favor of the prevaîling party, shall be taxed by a judge or clerk 
pf the court, and be iritiuded in and form a portion of a judgjnent or décreè 
àgains't tihe lôsing party. Such taxed bills shall be flled with the papers in 
thecauifeî^"' ^ ' ' ■'-..-:; 

: Thi? section is conclusive, of this case. Under this section, whicti 
i^ a part of the fee bill established by Açt Cpng. 185||, it is the uni- 
fprm- practioe of the United Status courts to^llow, the, plaintifî as part 
of his i costs the protest fées allowed by law, and paid to the nqtary, 
whether plaijped in the complaint or not. I bave beén femiliar with the 
practica in one district for a quarter of .a century, in which itwas the 
rule tp'Jreat the protest fées as costs, aijd tak thera accordingly, as of 
course, though not mentioned in the conaplaint, and in ail that time the 
correçtn'css of the practi;Ç,è was riever challenged. Where public records 
or certified copies of such records are necessary évidence for a party, he 
may procTii-e the same, and the fées allpwed by law to the ofHcers mak- 
ing and certifying said. records are, under section 983, taxable as part 
qf his costs in the case,if he succeeds, without regard to the faet whether 
such recordswere procured before or after suit brought. Husseyw. Brad- 
%,.5 Blatchf. 184; Denni$ v. ^ddi/v 12 Blatchf. 195; GvA^ther v. Insur- 
ance Çb.,; 10 Fed. Rep. ,830; Fost. Fed. Pr. 494; Huntrm v. Epsom, 15 
Fed. Rep.;732» , The notarial protest.in this case is precisely such a rec- 
ord, and the feçs for making and obtaining it are costs, and taxable as 
cost?. ; D^Bcting thèse costs, the matter in disputq in this cause, "ex- 
clusive of; in terest and içpsts," does not exçeed the siim of $2,000. On 
a queatiiOn of j-urisdiçtioD, the coupt bas nq discrétion buttogiye effeot 
tO;the aet of congress without liberalityqf inteudment or cpnstructioi;ii 
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The act of congress provides that, if it shall appear to the satisfaction of 
the court at any time after a suit brought or removed into this court 
that such suit "does not really and substantially involve a dispute or 
controversy properly within its junsdiction,'* the court shall proceed no 
further, but shall dismiss the suit or remand it. In obédience to this 
injunction of the statute, this cause must be dismissed. 

DuNDY, J., concurs. 



Faemehs' Loan «S; Trust Co. v. Houston & T. C. Ry. Co. et al. 
(OircMit Court, E. D. Texas. Ootober 20, 1890.) 

FoRxci/OsuBB o» MoBTOAOEg— JTTRisnioTioN— Pabties— SnBSTrruTBD Sbktiob. 

Wbere a railroad which is in the bandsof a receiver appointed b^ aUaited States 
circuit court is solâ under a decree of foreclosure to satisfy a Junior âeed of trust, 
and, whUethe propertyisstill beingadministered by the court tbrough ita receiver, 
suit is brought in the same court against the company by the trustée in the elder 
deed of trust to foreclose it, tbe court having jurisdictioa of thesubject-matter bas 
autbority to make the purchaser under tbe flrst foreclosure sale, which was made 
subjeçt to tbe prior deed of trust, a party défendant, and to order substituted serv- 
ice of process upon him, notwithstanding tbe fact tbat he is a citizen of tbe same 
State as complainant. 

In Equity. Motion of George E. Downs to set aside substituted serv- 
ice of process. 

Witiie, Mott & BaUinger, for complainaut. 
Bowae & Grant, for défendant Downs. 

Pardeb, J. In the case of Ndson S. Easton and James Rintovl, 
Thislees, and The Farmers' Loan & Trust Company, Trustée, vs. The Hous- 
ton & Texas Central Railway Company, a deeree was rendered on the 4th 
day of May, 1888, for the sale of the Houston & Texas Central Rail- 
way, including that division of said railway known as the "Waco & 
Northwestern Division," The decree directed this particular division 
(Waco & Northwestern) to be sold in satisfaction of a deed of trust car- 
rying a lien upon the property subséquent in date to a deed of trust held 
by the Farmers' Loan & Trust Company, upon which last deed of trust 
this proceeding is based. Tlie aforesaid decree ordered the sale to take 
place subject tosaid prior deed of trust to tbe Farmers' Loan & Trust Com- 
pany, and the sale wasso thereafter made, the présent mover, Downs, 
becoming the purchaser. The sale under the decree aforesaid was aiter- 
wards Confirmed by the court, and the deed passed to the purchaser, 
which deed stated that it was made subject in ail respects to the lien of 
the first mortgage in fàvor of said Farmers' Loan & Trust Company. At 
the time the decree aforesaid was rendered, and the sale made thereun- 
der, and at the time the Farmers' Loan & Trust Company, trustée, in- 
stituted the présent suit tb foreclose theiirst mortgage upon the Waco & 
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Northwestern Division, and at the time of substituted service upon 
Downs, the said Houston & Texas Central Railway, including the Waco 
& Northwestern Division, was in the hands of a receiver appointed by 
this court in the case of Easton and Rîntoul et al. vs. The Houston & 
Terni Cemiral Railway Company, which receiver was holding and man- 
aging the said property under the orders of this court. The présent suit 
was insiituted against the Houston & Texas Central Railway Company 
as the only party défendant to the suit. By subséquent amendment, it 
was prayed that Downs be made a défendant also, as the purchaser of 
the property under the decree and proceedings aforesaid. On Decem- 
ber 3, 1889, it being made to appear to the court that this suit is one 
commenced to enforce a lien upon real and personal property within the 
jurisdiction of the court at the time of the institution of the suit, and 
that the défendant George E. Downs is not an inhabitant of, or found 
within, the eastern district of Texas, but that he is a résident citizen of 
the city of Brooklyn, N. Y., an order was issued requiring said Downs 
to appear and plead to the suit. And this order having been served 
upoo him, he did appear at the time appointed and pleaded that, at 
the date of the filing of the complaint, he was, and still was, a citizen 
of the same state as the complainant, to-wit, the state of New York, and 
could not be impleaded in the cause, this court being without jurisdic- 
tion in the premises; and thereupon obtained an order staying proceed- 
ings until the questions presented could be passed upon. That this 
court had lawful jurisdiction for the foreclosure of the mortgages, for 
the satisfaction of which the sale was made under which Downs bought, 
is not disputed. That such sale was ordered, and the deed to Downs 
made and accepted by him expressly reserving the rights to the com- 
plainant, is equally clear. It is not denied that the property was in 
the lawful custody of this court, which was administering it through a 
receiver appointed in the case of Easton and Rintovl vs. The Houston & 
Texas Central Railway Company when this présent suit was commenced. 
It is not suggested that Downs is not a necessary and proper party to 
the présent suit. It is clear that he could voluntarily make himself a 
party for the protection of his rights, and that without ousting the juris- 
diction of the court. The question then to be determined at this time 
is whether, under the circumstances of this case as stated, the court has 
authority to make Downs a party défendant, and direct substituted serv- 
ice of process upon him. If the court has jurisdiction over the property 
and over Downs, there can be no question of the right to substituted 
service under the eighth section of the judiciary act of 1875. That it 
has jurisdiction of the property and of Downs' rights therein, notwith- 
standing the said Downs is a citizen of the same state as the complain- 
ant, présents a question that has been affirmatively decided by the su- 
prême court of the United States in a number of cases. See Minnesota Co. 
V. St. Pavl ft)., 2 Wall. 609; Bank v. Calhoun, 102 U. S. 256; KrippmdorJ 
v.iïi/de.llOU.S. 276,4Sup.Ct.Rep.27; Covellv.HeynMn,in\J.S.n6, 
4 Sup. et. Rep. 355. For thèse reasons it is ordered that the motion of 
George K. Downs of January 22, 1B90, be denied, and that the order of 
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said date staying proceedings in said cause, so far as they should affect 
said Downs, bevacated, and that thesaid Downs beordered to plead,an- 
swer, or demur to said bill of complainant within 20 days from this 
date. 



Geoege et al. v. St. Louis Cable & W. Ry. Co. 

(Cirmit Court, E. D. Missouri, E. D. September 23, 1890.) 

1. Cbbditors' BiLi/— Distribution of Pbocbeds— Lien op Taxes. 

Wherethe federsil courts hâve appointed a receiver of tho propertyof a jndgment 
debtor in Missouri, and hâve ordered the property sold, and the receiver bas been 
in possession thereof durlng the time when a levy might hâve been made thereott ■ 
for taxes on the personalty, the court wlll direct the payment of suoh taxes out of 
the proceeds of the sale in préférence to ail otherclaims, though the sale was or- 
dered to be made "subject to ail liens for taxes, " as taxes on personalty are not a 
lien thereon until levy under the tax-bill, in Missouri. 

2. Bame. 

But as the state bas a paramount lien for taxes on realty, and the sale was sub- 
ject thereto, such taxes will not be ordered paid out of the proceeds. 
8. Same— Who mat Share in Distribution. 

Where the proceeds of a sale of a debtor's property on judgmentoredltors' bill are 
insufflcient to pay the judgmentcreditors, and there bas previously been no appli- 
cation to the payment of judgment creditors of any of the debtor's property which 
should hâve been applied to the payment of open acoounta, the holders of suoh ao- 
counts cannot participate in the proceeds of the sale. 

4. Same — Intervention. 

Where a bill to reach property whioh cann ot be effectively reached at law is flled 
by certain judgment creditors for the benefit of ail judgment creditors of défend- 
ant, and no order is made reçtuiring others to intervene by a certain time or be 
barred of their rights, ail judgment creditors who choose to intervene may share 
ratably with complalnants in the proceeds of a sale of the property, even though 
some do not intervene until after the interlocutory deoree ordering the sale. 

5, Same. 

It does not aftect the right of such subséquent intervenors to share ratably that 
the bill prays that after a sale the proceeds may be distributed among the persons 
in whose behalf the suit is brought " acoording to their respective rights and equl- 
ties, " where the original oomplainants and prier intervenors had no prior lien on 
ail the property sold when the bill was flled. 

In Equity. 

On the 17th of October, 1889, three non-resident judgment creditors 
of the St. Louis Cable & Western Railway Company filed a bill in behalf 
of themselves and ail other judgment creditors against the railway Com- 
pany, to obtain the appointment of a receiver of the judgment debtor's 
property, and a decree for the sale of the same for the payment of their 
debts, according to the respective rights of the several creditors, as they 
might be adjudged. The bill stated, in substance, that the défendant Com- 
pany owned a railroad extending from a point within the city of St. Louis 
to Florissant, in the adjoining county of St. Louis; that it was largely in- 
debted and insolvent, owing, among other debts, a debt of $1,000,000, 
which was secured by a mortgage lien on ail of the défendant company's 
rights, property, and franchises; that the complalnants had no adéquate le- 
:gal remedy to reach and sell the property of the company , because its road , 
was located partly in the city and partly in the county pf St. Louis, and, 
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under the lawB of the State, could onïy be sold as an entirety; and that 
an exécution sale, if attempted, would not convey a valid title to a largo 
portiott of the property. A receiver was appointed> as prayed for, to 
take possession of the property on the day the suit was filed. The case 
was brought to a hearing on bill and answer at the last term of court, 
and on the 24 th of April an interlocutory decree was entered, directing 
a sale of ail the defendant's property, subject to the lien of ail existing 
mortgages thereon, and also "subject to ail liens for taxes." By the 
terms of the decree, judgmentsto the amount of $255,214.75 were duly 
established as valid debts of the défendant company; that being the ag- 
gregate amount of the claims of ail judgnaent creditors, including the 
original complaiuants, who had ruade themselves parties to the suit prior 
to the interlocutory decree. The court reserved to itself, however, the 
power, by further orders or decrees thereafter to be made, to détermine 
ail questions of priority, and ail questions respecting the distribution of 
the fund that might be realized by the sale. The sale took place on the 
20th of last June, and realized $150,000. After theentry of the inter- 
locutçiry decree directing a sale, other judgraent creditors of the railway 
Company, owning judgments to the amount of about $20,000, filed in- 
tervening pétitions in the cause, and asked to participate in the proceeds 
of the sale. Threeof tbe pétitions last mentioned were not filed until 
after the sale, and thesô represent judgments to the amount of $7,000. 
In addition to the judgment debts heretofore mentioned, there are now 
on file a number of unliquidated demands against tjie défendant Com- 
pany, ittggregating sometbing over $5,000. Thèse demands, resting on 
open aecounts against the company, were filed in this court, accompa- 
nied by intervening pétitions praying an allowance and payment of the 
same, at various dates, both prior and subséquent to the interlocutory 
decree. Tbe collecter of the revenue for the city of St. Louis, on May 
6, 1890, also presented an intervening pétition, founded upon two tax- 
bills against the défendant company, for taxes assessed against it for the 
year 1889. One bill is for taxes on personal property, and is for the 
sum of $2,188.82. The other bill is for taxes due on realty, and is for 
the sum of $1,430.06. Several questions touching the right of thèse 
several classes of claimants to participate in the distribution of tlie lund 
realized by the sale of the defendant's property hâve been heretofore ar- 
gued and are now to be determined. 

Lee & Ellia and Smith & Harrisnn, for complainants. 

Laughlin & Kern, for défendant. 

Hitcheock & Mnkdnbutg, S. P. Oalt, David Murphy, 0. B. Gîvem, Ea»- 
aieur <& Schnurmacher, and E. 0. Kehr, for intervenbrs. 

ThaYEU, J.j (after staUng the facts as above.) 1. The first question in 
order is whéther the state should be allowed a priority for either or both 
of the tax-bills? It seéms to be thé law in Missouri that for taxes as- 
sessed on Personal property the state bas no lien on the property until an 
actual levy bas been iriade under the tax-bill. A sale made by an owner 
of Personal propettyAlter taxes bave been assessed against the same, and 
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priorto a levy, passes a good title to tbe vendee, uninqumbered by g, 
tax-lien. State v. Goodnow, 80 Mo. 271; Gredey v. Bank, 98 Mo. 460, 
11 S. W. Rep. 980. Such being the local law with respect to taxation, 
it follows that the provision of the interlocutory decree directing a sale 
to be made "subject to ail lieus for taxes" is no obstacle in the way of 
allowing the state a priority as to thetax-bill against perspnalty, for as 
to such property there was no lien at the time of the sale; and, because 
the purchaser took the personal property unincumbered by a tax-lien, 
the state in ail probability will lose the bill, unless the court directs its 
payment out of the proceeds of the sale. Inasmuch as the receiver ap- 
pointed m this case had possession of the, property on account pf which 
the tax was imposed during the period within which the coUector naight 
hâve made, and probably would bave made, a leyy but for the existence 
of thereceivership, it is plainly the dutyofthe court to see that thetax- 
bill against personalty is paid in préférence to ail other demands. The 
appoiptmentof a receiver and sale of property by a decree qf this court, 
in a case of this character, will not be allowed to interfère with or to de- 
feat the collection of the public revenue, The bill against personal prop- 
erty will therefore bei^iid. 

ITie tax-bill against real estate, as to which the state hap a lien para- 
mount to ail other liens, stands on a very différent footing. The prop- 
erty:iiy«s sold on the express condition stated in tbe decree, — that pur- 
chasers would take "subject to ail tax-liens." Bidswere no doubt made 
with îçference to that provision of the decree, and an order made at this 
timej directing the payment of the tax-bill in question out of the pro- 
ceeds of the sale, would, in effect, change the termsof the sale. The 
proceedings in this court hâve not interfered with the collection of thé bill 
by the state, or in any manner impaired.its security for the same, yKhich 
is stiljample to insure payment. Under the circumstances, no obliga- 
tion rests on the court to directthe payment of the tax-bill against realty 
out of the proceeds of the sale, and the collecter wiU accprdingly be left 
to enforce the lien of the stjjte for that bill by the usual remedy . 

2. The next question to be answered is whether persons who hâve in- 
tervened on open accounts against the rail way company, either .prior or 
subséquent to the interlocutory decree, are entitled to participate in the 
distribution of the proceeds of sale, the fund being inadéquate to pay 
even the judgment creditors in full. The bill in this, case must be clas- 
siôed as a judgment creditors' bill, to reach property that either could 
not be reached by exécution at law, or that could not be seized and sold 
under such process, so as to realizethe full value of the judgment debtors' 
interest. The fund in court, therefore, is not such a fund as is technic- 
allytermed "équitable assets," and as to which the maxim applies that 
«equality is equity.» Trust Co. v. Earle, 110 U. S. 710-717, 4 Sup. Ct. 
Rep. 226. 

■■ I understand the doctrine to be well settled that theboldjer pf.an un- 
Uquidated légal demand-^tbat is to say, a demand not redsiçed to Judg- 
ment^-cannot majntain such a bill as this, and cannpt properjy interyene 
ÎM snxch a proceeding until his demandis reducedto judgrpei^t, , Ji;9Qi;irt 
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of equîty requires the validity and amount of a purely légal demand to 
be established by a suit at law, before lending its aid to reach property of 
the debtorj that cannot be effectually reached by exécution or attach- 
ment. Martin v. Michaely 23 Mo. 60; Dunlevy v. Tallmadge, 32 N. Y. 
459; Turner v. Admis, 46 Mo. 95; Webster v. Clark, 25 Me. 314; Dodd 
V. Leiry, 10 Mo. App. 122, 123; McDermutt v.Strong, 4 Johns. Ch. 687. 

There are one or two exceptions to the rule, covering cases where a 
creditor for any reason cannot sue at law; but the exceptions to the rule 
are unimportant so far as the case at bar is concerned. 

It is notapparent to the court that the claims now under considération 
dérive any support from the doctrine announced by the suprême court 
of the United States in a séries of cases beginning with Fosdick v. Schall, 
99 U. S. 253, ànd ending with Kneeland v. Trust Go., 136 U. S. 89, 10 
Sup. et. Rep. 950. As already appears, this is not a bill by bondhold- 
ers to fdreclose a mortgage covering the entire property of a railroad Com- 
pany; and al] of its future acquisitions of property, as well as the net 
incoiiae of the company. The case shows no application of earnings by 
thé défendant company to the payment of claims of judgment creditors, 
that should of right hâve been otherwise applied to the payment of the 
unliquidated demands now on file. There bas been no diversion of 
funds, such as a court of equity can remedy by using the funds in its 
hands to pay such demands. The fact seems to be that ail the claimants 
stand on the same plane, save that some bave been more expéditions in 
redueing their claims to judgment. Ail the demands—those that are 
liquidated and those that are unliquidated — are for money or materials 
supplied to the railway company to enable it to operate itsroad and dis- 
charge its duties to the public. 

In cases like the one at bar, where the aid of a court of equity is 
sought by judgment creditors to reach property that cannot be reached 
by exécution, the court does not proceed, when the property is in its 
hands, to distribute it ratably among ail classes of creditors. On the 
contrary, it foUows the law, and recognizes the priority that those judg- 
ment creditors who hâve moved in the cause would hâve obtained by 
the levy of an exécution at the lime of filing the bill, if no obstacles had 
stood in the way of the levy of such process. The filing of a bill by 
judgment creditors has often been termed an "équitable levy," entitling 
those who file the bill to priority. Trust Go. v. Earle, supra; Pullis 
v. Robiêon, 73 Mo. 201; Rappleye v. Bank, 93 111. 396; Gordonv. Lowell, 
21 Me. 251; Miers v. Tumjnke Ço., 13 Ohio, 197; Jones v. Arkansas,etc., 
Go., 38 Ark. 17; Edmeston v. Lyde, 1 Paige, 637; Sage v. Railroad Oo., 
125 U. S. 379, 8 Sup. Ct. Rep. 887. 

I conelude, therefore, that the claimants on open account are net en- 
titled to participate in the proceeds of the sale, inasmuch as the fund is 
insufScient to pay the judgment creditors. 

3. The remaining question to be disposed of is one that arises between 
the judgment creditors themselves. The original complainants concède, 
or rather consent, that ail judgment creditors who came in prior to the 
interlocutory decree, and whose judgments were established by that de- 
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crée, may parti cipatepro rata in the distribution to beordered; but they 
contest the right of those judgment creditors to participate in the dis- 
tribution who did not eome forward until the right to relief had been 
established by the interlocutory decree. In the case of Trust Go. v. 
Earh, swpra, a judgment créditer filed a bill to obtain a sale of the judg- 
ment debtors' equity of rédemption in certain land, which, by the law 
of Maryland, could not be levied upon or sold under exécution. Sub- 
sequently, and after an interlocutory decree had been entered, another 
judgment créditer intervened in the cause, and claimed the right to an 
equal participation in the proceeds of the sale. The right in question 
was denied, the court holding, after a very full review of the authorities, 
that the first creditor was entitled to priority. This case fully sustains 
the contention that those judgment creditors who did not come forward 
until a decree was entered cannot share ratably in the distribution of the 
fund with those creditors whose judgraents were established by the de- 
cree. It is true that the bill recites that it is filed in behalf of the three 
original complainants, and ail other judgment creditors, but this récital 
cannot be fairly construed as a consent that parties may come in at any 
stage of the proceedings, even after a decree establishing the complain- 
ants' rights, and share equally in the fruits of the litigation. Edmeston 
V. I/yde, supra. 

Upon the whole, I conclude that those creditors whose judgments 
were established by the decree are entitled to a priority. From what 
bas been heretofore said, it follows, also, that the St. Louis Ore & Steel 
Company is not entitled to any préférence over other judgment creditors 
whose demands were established by the decree. An order of distribu- 
tion may be prepared, in accordance with thèse views, and, if deemed 
necessary, a référence may be niade to a master to apportion the fund, 
and compute how much is due to each creditor after payment of ail costs. 



ON EEAEGTJMENT. 

(November 24, 1890.) 

Thayer, J. The question considered in the third paragraph of the 
foregoing opinion bas been reargued. In behalf of those judgment cred- 
itors who did not intervene until after the interlocutory decree had been 
entered, it is strenuously contended that they bave the right to share in 
the distribution of the fund on an equality with those who intervened 
prior to the decree. Many authorities are cited and relied upon, partic- 
ularly Jones v. Davenport, 19 Atl. Rep. 22, and Johnson v. Waters, 111 
U. S. 640, 4 Sup. et. Rep. 619. Both of the cases last mentioned were 
bills filed by creditors of a deceased person against his executor, to ob- 
tain payment of their debts out of the estate of the deceased. Incident- 
aUy, the bills prayed to bave certain fraudulent conveyances set aside 
that had been made by the deceased in his life-time, or by the exécu- 
ter subséquent to his death. But in both cases the object of the com- 
plainants was to obtain an account and distribution among creditors of 
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propertj^ properly belonging to a dead man's estaie, and liable for thet 
payment of his debtsj hence, each proceeding was a '^ereditors' bill,", 
technidally so termed, and was so treated by the court. 1 Story , Eq. Jur. 
§§ 646, 547. When an estate is administered in chancery, as they were 
formerjy vety frequently administered by means of a "creditors' bill," 
creditors Tihdoubtedly had the right to come in after deeree, and prove 
their deriiandë, and share ratably in the distribution of the fund. The 
usual form of deeree in such, cases required the master "to take an ac- 
count bf ail assets, (quod computet,') and give notice to ail creditors to 
comeîtiànd prove their claims,"(Id. §648; 2 Daniell.Ch. Pr. 1203, 1204;) 
and in' such cases ail creditors proving their claims were paid ratably out 
bf the aésets discovered and taken into the account, after prior judgment 
liens Were sàtisfied. The deeree in suèh suits was regarded as a decre& 
for thç benefit of ail creditors, and in the nature of a judgment for ail 
who STibéeqùéntly proved their debts before the master. Vide Thompson 
V. Brdwn, 4 Johns. Gh. 620, whefe this subject is fuUy discussed. In 
that clàss of cases it sometimes happened that creditors not guilty of 
negligèiiide 6r lâches were àllowed to come in and prove their demanda, 
éven àftèi^ the time limited by the notice to prove claims had expired, 
if any part of the fund for distribution remained in the custody of the 
court. Gi&gpiev. j4teander, SRuss. 130; 2 Daniel], Ch.Pr. 1205. Coun- 
sel for intervenors also cite and appear to rely upon the cases of Williams 
V. Gibbés, 17 How. 289, and In re Howard, 9 Wall. 175. In the first of 
thèse cases, neither of which were creditoi's' bills, it was held, in sub- 
stance, that after a court of equity by final deeree has apportioned a 
fund belonging to seyeral persons in common, among those supposed to 
be entilled to it, other persons having an interest in the fund, who were 
not parties to the original suit, p.ad havé not been guilty of négligence 
or lâchés, maymaintain a biJl against those who have received the fund, 
to recover their share; and in Re Howard, where a fund had been appor- 
tioned by a final deeree, and other persons then filed a bill clainiing a 
share of the fund, it was held that, inasmuch as the fund had not been 
actually distributed prior to the second suit, the court might properly 
suspen4 the exécution of the first deeree, although it had become final, 
until the second suit had been determined, and the right of the com- 
plainants thefein had been adjudicated. Some other cases have been 
cited, that arbse under acts for liquidating the affairs of insolvent banks 
and insurance companies, which are not deemed important. 

Now it is true, as has been urged, that the suit at bar is not a credit- 
ors' bill, but is a proceeding by judgment creditors to reach property 
that either could not be reached at ail , or that could not be elïectively 
reachéd by exécution at law; and, in such cases as is sufficiently shown 
by auth^ritiés hetetofore cited, the filing of a bill is an équitable levy, 
and entitles thé complainants in whose behalf such a bill is first filed to 
a priority. I have no doubt that the three complainants by whom the 
bill in this case, was filed might have secured a priority by filing the 
samé for their bWn benefit; but they did not do so. By the very terms 
of the bill, they professed to be acting, not only for themselveS, but "in 
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behalf of, ail and singular, the other judgment creditors of the respond- 
ent." The effect was to waive the advantage they might hâve obtained by 
moving in their own behalf. The resuit is that the suit, in contemplation 
of lawjhas fromthe beginningbeen prosecuted by theoriginal complainants 
in behalf of ail judgment creditors who might elect to corne in and take ad- 
vantage of what had been done in their behalf. The sale ordered by the 
court under the interlocutory decree was likewise a sale for the benefit of 
ail judgment creditors; it was in the nature of a sale of property pendente 
lite, for the benefit of a giveu class of creditors; and, while the interloc- 
utory decree determined that the original complainants, and some others 
who had intervened, belonged to that class, it did not undertake to dé- 
termine that they were the sole beneficiaries, and that there were no other 
creditors belonging to the class in whose favor the suit was instituted. 

Another matter that cannot be overlooked is the fact that no order had 
been made, prior to the interlocutory decree, requiring persons in whose 
behalf the bill was filed to intervene by a given day, or be barred of their 
rights. Under ail thèse circumstances, and in view of the strong dispo- 
sition invariably shown by courts of equity to préserve the rights of par- 
ties rather thau to forfeit them, unless there has been gross négligence 
or lâches, I am compelled to hold that those judgment creditors of the 
défendant, who hâve intervened since the 24th of April last, when the 
interlocutory decree was entered, are entitled to a ratable share of the 
proceeds of the sale, if on an examination of their judgments before the 
master they are found to be valid. 

After a more thorough considération of the question, I am con- 
vinced that the former ruling is indefensible. The case of Trust Go. y. 
Earle^ supra, does not sustain the former ruling, because the bill in that 
case was filed in behalf of the complainant alone, in conséquence of 
which he secured a priori ty. 

It is suggested by complainants' counsel that, although the bill in 
thia case was filed in behalf of ail judgment creditors, yet the prayer of 
the bill is, that after the sale the fund realized may be distributed among 
the parties in whose behalf the suit was brought, "according to their 
respective rights and equities." By reason of the form of the prayer for 
relief, it is suggested that the original complainants did not waive any 
of their rights; and, as the original complainants and those who inter- 
vened prior to the decree ail hold judgments rendered at the October 
term, 1889, of the St. Louis circuit court, whereas the other judgment 
creditors hold judgments recovered at a subséquent term, it is argued 
that the former are entitledjto priori ty on that ground. This suggestion 
would bave some weight if it appeared that complainants, when the bill 
was filed, had, by virtue of their judgments, a lien under the statutes of 
Missouri on ail of the property sold by order of this court, out of which 
the fund for distribution arises. But such is not the fact. The bill in 
this case did not allège the existence of such a lien, nor has the court 
by its previous decree so determined. According to the averments of 
the bill, the complainants were not entitled, under the laws of the state, 
to sell the defendant's railroad by exécution under a judgment at law. 
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and on that ground they applied to this court for équitable aid. Now, 
oonceding for the purposes of this case, but without deciding, that the 
complainants did hâve a judgment lien on the defendant's railroad, not- 
withstanding the fact that they could not sell it under exécution, yet the 
fact remains that, by virtue of the decree obtained in this court, the de- 
fendant's franchises, and rauch other personal property of the judgment 
debtor, were sold, to which the lien of the judgnients certainly did not 
extend. Furthermore, the fund in court which is to be distributed is 
made up in part of the earnings of the railroad while it was in the hands 
of the receiver. In view of thèse facts, there appears to be nothing in 
the suggestion last mentioned entitling the complainants, and those who 
intervened prior to April 24, 1890, to priority, They had no well-es- 
tablished légal lien when the bill was filed, affecting ail of the property 
ultimately sold, which entitles them to any priority over subséquent 
judgment creditors, even though the prayer of the bill is so framed as to 
protect such a lien. 

The previous order of distribution, made on the 23d of September, 
must be modified in accordance with thèse views. 



Anderson V. The Ashebrooke d al. 
{Circuit Court, E. D. Texas. December 1, 1890.) 

1. INJURT to EmPLOTB— CoNTRIBUTOKT NEGLiaENOB. 

The only way for gettinginto the hold of the vessel which libelant was employed 
in loading was by a ladder, so placed in a hatch that to reach it one was obliged first 
to Bteponto the steam-winoh used in lowering the f reight, The winch was out of re- 
pair, so that it would not quickly obey the lever, and was unreliable in holding a 
suspended load. Libelant, without giving any notice, or making any inquiry, 
stepped on the winch while a load was suspendèd on the tackle. His stepping on 
the winch, together with the suspendèd load, set it in motion, from which he re- 
ceived severe injuries. Libelant knew, or should hâve known, that it was cus- 
tomary to lower the freight part way, and then hold it until those below were 
ready for it. Held that, though it would not hâve started had it not been out of 
repair, libelant was still guilty of oontributory négligence. 
8. Same— Defective Appliances— Liabilitt of Vessel. 

Though the ship had been chartered for a lump sum, and by the charter-party, 
the charterers were to pay the stevedoring and the loading, still the owners of the 
vessel, having by the charter-party oontracted to f urnish the use of tackle in load- 
ing. and to aflord charterers the same accommodation as if the ship had been loaded 
by the pound, were bound to the charterers, and the charterers' agents, the steve- 
dbre and his employés, to furnish proper machinery and tackle, and to use proper 
care to keep it in order. 

3. Same— CoNTBiBUTOKT Negmgenoe— Division of Damaoes. 

In admiralty, contributory négligence on the part of libelant is not a bar to his 
recovery for personal injuries, but both parties being at fault the damages are ap- 
portibned. 

4. Same— Nbglisenoe of Felixjw-Servants. 

The fact that libelant's fellow-servants were négligent, will not prevent recov- 
ery, there having been négligence on the part of the ship. 

In Admiralty. 

James B. & Charly B. Stvhhs, for libelant. 

McLemore & Campbdl, for claimant. 
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Paedee, J. December 28, 1888, John Anderson, cotton screwman, 
went to work, having been employed, with others, to load with cotton 
the British steam-ship Ashebrooke, then lying at the port of Galveston. 
J. Moller & Co. were the charterers of the ship for a lump sum under a 
charter-party which provided that the charterers were to pay for com- 
pressing cotton and stevedoring, but the vessel should furnish the use 
of her tackle in loading, and to trim and discharge her ballast as char- 
terers may désire, at her expense, and to afford charterers the same ac- 
commodations as if loaded by the pound. Charterers contracted with 
the firm of Sweeney & Co., stevedores, to load the vessel. Sweeney & 
Co, hired Anderson to assist in the work. Anderson was first employed 
in the work of slinging cotton aboard from the wharf; but, having fin- 
ished that employment, under directions, started, with others, aboard 
the ship to go down into the hold to assist in stowing away cotton al- 
ready sent down. The means provided by the ship for Anderson and 
his comrades to go down below was through a hatch, which was in use 
for lowering cotton by means of a tackle operated by a steam-winch, or 
hoisting apparatus. The combing, or guard, of the hatch, was from two 
to three feet high, and the only means of descent from the deck into the 
hold was through this hatch by an iron ladder, which was fastened or 
bolted to the forward end of the hatch about amid-ships, and at the same 
end of the hatch as the winch. The winch extended almost entirely 
across the end of the hatch, and was so close thereto that there was no 
room for any one to pass between in order to reach the ladder; and any 
one descending into the hold was obliged to step over and upon a part 
of the winch. At the time, said winch was ont of repair by reason of 
defective packing, so much so that quantities of steam escaped, and it 
would start unexpectedly, and would not promptly obey the lever which 
was used for starting and stopping, but would continue to revolve after 
the steam was turned off, and the lever was on the center; and was un- 
certain and unreliable in holding a load suspended preparatory to its 
dumping in the proper place. At the time Anderson went aboard, the 
winch was still, the steam turned off, and the lever was on the center; 
the tackle, being at that time loaded with baies of cotton partially low- 
ered into the hold, stopped a short distance from the bottom, waiting 
for directions to dump at the proper time and place. The man at the 
lever of the winch was watching the foreman of the hatch for the signal 
to start it, and the foreman was looking down into the hold to see when 
the men below wanted the load lowered the rest of the way. Without 
giving any notice of his intention of going down into the hold, and 
without ascertaining whether any load was suspended on the tackle, and 
without being noticed by the men in charge, Anderson stepped across 
by and upon the winch in the usual way to reach the ladder. As he 
did so it suddenly started, without any act ou the part of the man in 
charge of the winch or the foreman; probably set in motion either by the 
weight of the sling load of cotton suspended in the ship's hold, or by An- 
derson stepping upon it, or from both causes combined. When it started 
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it cauglit Andeirson's leg between the projecting end of the pistôn-Kid, as 
it rapidly revolved, and the cOmbing of the hatch, and crûshed and brokê 
his leg; ât the same time threw him against other parts of the machinery, 
tore the flesh from and lacerated the upper part of the leg, or thigh; 
and, in short, ûaused such severe injuries that, after inonths of pain and 
sufifering, his leg was necessarily amputated. It fûrther appears that, 
prier to theinjury of Anderson, complaint wns made to the engineér of 
the vessel of the defective state of the machine, with a request to hâve it 
repaired, which request was refused. In this case, Anderson clainis 
damages against the ship for his injuries; and, from a decree in his fa- 
vor, allowing him $3,000, the claimant bas appealed. 

It seems clear from the évidence that tlie libelant, Anderson, was 
guilty of négligence and carelessness, without which he would not bave 
been injured. He knew, or ought to bave known, that while the winch 
was in offeration, the danger of attempting to go down into the hold was 
largely increased; he knew, or ought to bave known, that in using the 
winch for lowering cotton in the bold it was customary to lowér the 
sling load of cotton part of the way, and there hold it till the men below 
were réady to receive it. Before he attempted to go down into the hold, 
he should bave notified the parties in charge of the winch of his inten- 
tion, and should bave ascertained wbether the winch was temporarily 
stopped because it had discharged its load, or because it was holding the 
load ready for discharge. Proctor for libelant contends that libelant was 
not guilty of négligence in not giving notice of his intention to descend 
into the hold, because any notice that he could bave given would bave 
been of no avail, as the starting of the winch was from causes independent 
of the man at the lever, and the same thing would bave happened if there 
had been notice. It is very probable that if libelant had given notice 
of his intention to go down at the time, and had persisted in the inten- 
tion, the resuit would hâve been practically the same; but it seems clear 
that if he had given notice he would bave been infbrmed of the condition 
in which the machinery was, and of the position in which the sling load 
of cotton was, and would bave been directed to wait until the load had 
been discharged, and the machinery thus put in comparativel}' safe 
shape. If he had taken the trouble to ascertain the condition in which 
the winch was stopped, with a sling load of cotton suspended, common 
sensé would bave told him not to climb onto the machinery and attempt 
to descend into the hold until the condition of botb machinery and sus- 
pended load was cbanged. Upon the évidence, there seems to be no 
diflBculty in reaching the conclusion that the means provided for work- 
men employed, as was Anderson, to go down into the hold to work was 
extremely dangerous because of the location of the ladder with référence 
to the steam-hoisting apparatus; and because the steam-hoisting appar- 
atus, near which it was necessary to go in order to get down into the 
hold, was outof repair, and not in safe and suitable condition with réf- 
érence to the people who were employed to work in connection with it. 
Proctor for claimants contends that, although the location of the ladder 
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with référence to the steam-hoisting apparatus was dangerous, and al- 
though the steam-hoisting apparatus was out of repair, yet the ship is 
notliable, because: 

"(1) The owneis of the vessel are not liable to the employé of a stevedore, 
who has fuU charge of the loading of a ship, for injury to the employé caused 
by détective tackle and machinery furnîshed by the ship, when it is shown 
that the tackle and machinery had no such defects as were known to theown- 
ers or master of the ship; and that the stevedores were experienced. and had 
exclusive eontrol of the work; and that the owners are not liable for injuries 
caused by defect in tackle or machinery, arising f rom wear and tear, unless 
a knowledge of such defèct is brouglit home to them." 

Reliance is placed upon the case of The Dago, Zl Fed. Rep. 574, and 
aUthôritieS there. cited. Conceding the law to be as stated, the défense 
is not gQod in this case, because the improper location of the ladder and 
steam-hoisting apparatus was so patent that the court is bound to hold 
that the owners had notice of it; and the évidence in the case shows that 
the defective machinery, arising from wear and tear, was brought home 
to the agents of the owners by actuel notice. 

"(2) There was no privity of contracfc between Andersen, the libelant, and 
the steam-ship Ashebrooke, but if there had been, the master and owners are 
not insurersôr warrantors of the machinery; theirdatyis to use proper care, 
and provide machinery and tackle fit for use." 

It is true there was a charter-party for a lump sum from the owners 
of the shipto Moller &Co.,and that undersuch charter-party the char- 
terers were to pay for thé stevedoring, and, inferentiallyi the loading of 
the ship. The charter-party was not a démise of the ship, but a mère 
contract of affreightment, and under it the loading was for the direct 
benefit of the ship. Moreover, under it, the owners contracted to fur- 
nish the use of tackle in loading, and to afford charterers the same ac- 
commodations as if the ship had bèen loaded by the pound., Under 
this chârter-party, the appliances and tackle were furnished directly by 
the ship to the charterers, and to thé charterers' agents, the stevedore 
and his employés. They were bound to furnish machinery and tackle 
fit for use, and to use proper care to keep the same in order. See The 
Max Marris, 24 Fed. Rep. 860, 28 Fed. Rep. 881; The Eheola, 19 Fed. 
Rep. 926; The T. A. Goddard, 12 Fed. Rep. 174. The évidence in this 
case shows that the ship did not use proper care to provide tackle and 
machinery fit for use, and keep the same in a proper state of repair. 

"(3) The libelant, Andersen, was the immédiate cause of the accident, and 
he canhot recover. " 

lu the admiralty, contributory négligence does not necessarily prevent 
the reeovery of damages by a party injured in case of maritime tort oc- 
casioned by concurring négligence. In such cases the admiralty rule is 
to divide the damages. This court fuUy considered this question in the 
case of Thé Explorer, 20 Fed. Rep. 135, where it is held that "in cases 
of marine torts it is the rule of the courts of admiralty to exercise a con- 
scientious discrétion, and give or withhold damages upon enlarged prin- 
ciples of justice and equity." And in the well-considered case of The 
Max MorrUf 28 Fed. Rep. 881, foUowing The Explorer, it was held that— 
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"In suits in admiralty for personal injuries, contributory négligence on the 
part <3i ttie libelant is not a bar to his recovery; and that the admiralty rule 
apportioning damages, where both parties are in fault, extends ib ail causes 
of maritime tort occasioned by concurring négligence," 

"(4) Themachineryof the Ashebrooke, as operated, was well Itnown to the 
fellow-aervants of the libelant, and particularly to the foreman and employer 
of the libelant, and the same was continued to be operated by them and ail of 
them; and if there had been any defect on the part of the machinery, it was 
négligence on the part of such fellow-servants to continue its use; and where 
machinery is defective, so that otherwise a recovery might be had for an in- 
jury received, yet, if the promoting cause of the injury is the négligence of a 
fellow-servant, no recovery can be had; and in this case, ail the évidence 
shows that the foreman well knew that the steam had to be relied on to hold 
theload of cotton." 

The trouble with this position is that, under the évidence in the case, 
the promoting cause of the injury, so far as the ship was concerned, was 
its defective appliances and tackle. It does not relieve the ship from 
faultj because fellow-servants of the libelant contributed with him to the 
injury. If his own contributory négligence is no bar to his recovery, it 
is difficult to see why the contributory négligence of his fellows should 
eut him ofF. Under ail the circumstançes of this case, there is no doubt 
that the owners of the ship were guilty of négligence in connection with the 
injury to the libelant, for which the shîp is responsible m rem, (see The A. 
Heaton, 43 Fed. Rep. 592;) and the court is of the opinion that the admi- 
ralty rule in regard to the division of damages in the case of mutual fault 
should be foUowed in this case. It appears from the évidence that the 
libelant is a comparativelyyoung man, with a family dépendent upon him 
for support; that his pain and suffering were great for months; that his 
injury finally resulted in the loss of a leg, very greatly diminishing his 
capacity for labor in the future; that his earning capacity was about 
$1,000 per year. Considering libelant's loss of time, (nearly a year;) 
his diminished earning capacity; his expenses for surgical and médical 
àttendance, and medicines; his pain and sufferings, and the loss of his 
leg, — his damages clearly amount to the sum of $6,000; and if he had 
been shown to hâve been without fault in this case, that amount would 
hâve been a proper allowance for damages. Applying the rule for the 
division of damages, the court is of opinion that $3,000, the sum allowed 
libelant by the district court, is not excessive, but is a just and équitable 
allowance; and this not as a reward to libelant for his own négligence 
at the expense of the ship, nor as a compensation for the injury he has 
received, but as a just method of enforcing the admiralty rule requiring 
a division of damages in cases of maritime tort resulting from mutual 
fault, and of corapelling a party, without whose fault there would hâve 
been no injury, to bear his just share of the damages. A decree will be 
entered in favorof libelant for $8,000, with légal interest from the date 
of the decree appealed from. 
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United Stateb v. Wingatb. 

(Circuit Court, JE. D. Texas. December 1, 1890.) 

Bbvusw on Appeal — ^Evidence not Preseeved in Recobb. 

Where, in an action by tbe TJnited States to recover the value of tîmber wrong- 
fully taken froin public land and sold by tiie trespasser to défendant, there is no 
évidence preser ved in the bill of exceptions tending to show whether or not def end- 
ant's vendor was a willful orinadvertent trespasser, no error can be predicated on 
the refusai of the court to grant an instruction as to the damages plaintifE is enti- 
tled to recover in case the trespass and taking were willfuL 

Error to district court. 

M. S. Jonea, Spécial U. S. Dist. Atty. 

Bumett & Èandscom, for défendant in error, 

Pabdee, J. The United States brought suit agaînst the défendant al- 
leging that one Tliomas J. Carroll forcibly entered upon the land and 
premises of the plaintiff, without the authority, knowledge, or consent 
of plaintiff, and did eut and fell thereon 475 pine trees, of the value of 
$4 each, and did eut said trees into logs of proper lengths to be manu- 
factured into lumber. Said logs when so eut contained, in the aggregate, 
334,602 feet (board measure) of timber of the value of $5 per 1,000 feet 
before being manufaetured into lumber, and of the value of $10 per 1 ,000 
feet after being manufaetured into lumber. That said Thomas J. Car- 
roll delivered to défendant, Wingate, at Orange, Tex., 169,442 feet of 
said timber, in the log, (board measure,) which said timber was by said 
Wingate manufaetured into merchantable lumber, of the value of $10 
per 1,000 feet, and of the aggregate value of $1 ,694.42. That said tim- 
ber, before and after being manufaetured into lumber, was the property 
of plaintiff, and to which défendant had no right, ail of which was well 
known to said défendant; yet, so knowing, défendant converted said tim- 
ber and said lumber to bis own use, and to plaintiff's damage $2,000, 
for which sum the plaintiff prayed judgment. Défendant ianswered 
pleading not guilty of the trespasses complained of, a.nd, further, that, 
if he purchased the timber mentioned in plaintiff's pétition, he did so 
in good faith, and without notice that said timber, or any portion of it, 
was eut off of plaintiff's land, if it was so eut, which défendant dénies; 
that défendant not only had no notice that the timber was eut off of plain- 
tiff's land, but bas no reason to believe or suspect that it was eut or taken 
off of plaintifl''s land; that said Carroll owned and still owns timber land 
in Calcasieu parish, La., and openly sold'said timber as having been eut 
and taken from his own land, and ail. timber purchased by the défend- 
ant from him was purchased and paid for in good faith, and upon the 
honest belief that it was eut off of his own land; further, that the timber 
sued for is, in its unmanufactured state, worth only $200, and the cost of 
the manufacture of the same into lumber is $8 per 1,000 feet. Where- 
fore the défendant prays to be dismissed, with his costs, or, if it should 
v.44F.no.2 — ^9 
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appear that the timber described in plaintiÊPs pétition, or any portion of 
the same, was eut off of plaihtifif's land, that plàintiff recover only the 
value of such timber in ils unmanufactured state, or the value of the 
lumber sued for,less the cost of manufacture. A trial before the district 
court resulted in a verdict and judgment in favor of the plàintiff for 
$132. 

On the trial of the case, the following bill of exceptions was taken to 
the rulings of the court: 

"Be it remembered, " etc., "and the jnryhaving been sworn and impaneled 
to try said cause, and a true verdict render, and the évidence having been ad- 
duced, and the argument of counsel heard, the honorable the judge did pro- 
ceed to charge the jury as follows, to-wit: ' That the several values of the 
timber alleged to hâve been eut from the lands of the United States, described 
in the pétition, and purchased by B. R. Win gâte from the original trespasser, 
Thomas J. Carroll, hâve been shown to be in its différent conditions as fol- 
lows, to-wit: "Standing in the tree, fifty cents (50c.} per thousahd feet; felled 
and lying on the ground where eut, one dollar (SI) per thousand feet; and in 
the boom at Orange, where deiivered to the défendant, flvé and twenty-flve 
lïundredths dollars ($5.25) per thousand feet, which price it i» shown was 
paid fur said timber by défendant; and, when sawed into lumber, ten dollars 
($10) per thousand feet." That under the testimony the jury must lind that 
the défendant purchased said timber in good f aith ; and, being a purchaser in 
good faith, should the jury llhd that hè purchased and came into possession 
of the timber In question, or any portion thereof , the verdict of the jury must 
be for plàintiff for a sum not excCeding one dollar ($1.00) per thousand feet, 
—^the value of the timber when felled and lying on the ground where eut.' 
To whiph charge, plaintiffs, by their counsel, M. S. Jones, spécial assistant 
United StateSiattorney, excepted, and requested the court to charge that if the 
jury tound that thè défendant, B. E, Wingate, had purchased the timber in 
gOod faith, their verdict should be in favor of the plaintiffs, the United States, 
in the atnoimt of ûve and twenty-flve one-hundredths dollars ($5.25) per thou- 
sand feet, the price paid to Thomas J. Carroll, the original trespasser, bysaid 
défendant, as shown by the said Wingate'a books and testimony, if the jury 
found said Carroll was a trespasa^er in bad faith; which said exception and 
request were oyerruled, and refused by the court, for the reasona foUowing, 
to-wit: To which ruling plaintiffs except, and tender their biH, which was 
accordingly allowed and made of record in open court." 

The charge of the judge as given, and the refusai of the judge to charge 
as requested in relation to the amount of damages plàintiff was entitled 
to recover, are theerrors assigned upon this hearing. 

In cases like the one under considération, the rule of damages is very 
plainly laid down in Wooden-Ware Go. v. U. S., 106 U. S. 432, 1 Sup. Ct. 
Rep, 398. The syllabus of that décision is as follows: 

"Whërp the plàintiff iri an action for timber eut and carriedaway from his 
lànd recovers damages, the rule fôr assessing them against the défendant is: 
(1) Whereheis a wlllful trespasser, the fuU value of the property at the time 
and place of 4em.and, or of suit broiight, with no déduction for his labor and 
expense. (2) Where he is an unintentional or mistalsen trespasser, or an in- 
nocent vendee from such trespasser, the value at the time of conversion, less 
the amcunt which he'and his vendor hâve added to its value. (3) Where he 
is a putchaser without notice of wrong fron» a willful trespasser, the value at 
thé tiine of such purchase»" 
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Cases applying this rule will be found in U. 8. v. Williams, 18 Fed. 
Eep. 478; Same v. .i/eib^-, 26 Fed. Rep. 82; SameV. Ordway, 30 Fed. 
Eep. 31; Aurora HiM, etc., Min. Co. v. Eighty-Fïve Min. Co., 34 Fed. 
Eep. 521; MurphyV.Dunharâ,B8 Fed. Eep. 511; U.S.v. Scott, 39 Fed. 
Eep. 901 . In the charge given in this case, no attention seems to hâve been 
paid tq the question whether or not Çarrpll, the original trespasser, was a 
willful trespasser or an unintentional and mistakçn trespasser. The good 
faith referred to relates only to the purchaser froni the original trespasser. 
In the charge refused, attention is paid to the good faith of botli the 
original trespasser and of the défendant purchaser. Whetherthe court 
erred in the charge given, and in the refusai of the charge asked for,\,4e- 
pends upon whether or not CarroU, the original trespasser, was a willful 
trespasser, or an inadvertent or mistaken trespasser. Under the facts 
stated in the bill of exceptions, if Carroll was a willful trespasser, then 
the plaintifFwas entitled to recover at the rate of $5.25 per 1,000 feet, 
being the priée paid by the défendant. If Carroll was a mistaken or in- 
advertent trespasser, then the plaintiff was entitled to recover the value 
of the timber at the time of conversion by Carroll, which conversion was, 
according to the facts stated in the bill of exceptions, al'ter the timber 
was severed from the realty and when the logs were lying on the ground 
where eut. The record is silent as to whether there was any évidence 
showing or tending to show that Carroll was a willful trespasser, With- 
out knowledge of this fact, this court cannot say that there was error to 
the préjudice of the plalntifi'in either the charge given or the one refused. 
The biU ought to hâve stated the fact or the évidence tending to show the 
fact. "An appellate court will not look outside a bill of exceptions to 
détermine the correctness of the instruction excepted to." Dunlop v, 
Munroe, 7 Cranch, 270; RnUroad Co. v. Hanning, 15 Wall. 655; Bank v. 
Kennedy, 17 Wall. 29. In WorthingUm v. Mason, 101 U. S. 149, Mr. 
Justice Miller, speaking for the suprême court, says: 

"As we understand the principlea on which j'iidgments hère are reviewed 
by writ of error, that error must appear by some ruling on the pleadings or on 
a State of facts presented to this court. ïhose facts, apart from the pleadings, 
can only be shown hère by a spHcial verdict, an agreed statement duly signed 
and siibmitted in the court below, or by bill of exceptions. When, in the lat- 
ter, complaint is made of the iiistrucliona of the court given or refused, it 
must be accompanied by a distinct statement of testimony given or offered 
which raises the question to wliich the instructions apply. The proof of the 
facts which make the charge erroneous must be distinctiy set forth, or it 
must appear that évidence was given tending to provethem." 

See, also, U. S. v. Morgan, 11 How. 154; Reed v. Gardner, 17 Wall. 
409; Jones v. Buckdl, 104 U. S. 554; Insurance Co. v. Raddin, 120 U. S. 
183, 7 Sup. et. Eep. 500; Railroad Co. v. Madison, 123 U. S. 524, 8 
Sup. Ct. Eep. 246. Upon the record, as it comes to this court, there 
appears no error; and, accordingly, it is ordered, adjudged, and decreed 
that the judgment of the district court be, and the same is hereby, af- 
firmed. 



132 ÏEDEBAL BEFOBTEB , VoL 44. 

United States v. Stevens el al, 
(District Court, D. Minnesota. November 6, 1890.) 

1. COKSPIKAOT— VlOLATIN» CenSUS LawS. 

Persons who conspire to commit tha acta made mlsdemeanors by section 13 of tbe 
ceusus aot, (Act U. S. March 1, 1889,) with anottier person who is capable of com- 
mltting tbe offense deflned therein, may be punished under Eev. St. U. S. § 5440, 
■whiçh provîdes that if two or more persons conspire to commit an offense 
against thé United States, and one or more do any act to effect that object, ail 
shall be liable to a penalty, though tiiey themaelves are incapable of committing 
the offenses defined in section IB. 
8. Samb— Indiotmbnt. 

In an indictment for conspiring with a census enumerator to insert a certain num- 
ber of false and fictitlous names in the censas schedules, it is sufficient to state a 
few only of the names alleged to hâve been so wrongf uUy inserted by the enumer- 
ator, as certainty to a common latent is ail that la required in an indictment for 
conspiracy. 

At Law. Demurrer to indictments. 

This indictment charges the défendants as toUows : 

" District of Minnesota — ss. : 

"The grand jury of the United States of America, within and for said dis- 
trict, on their oath présent that heretofore, to-wit, on the second day of .june, 
in the year of our Lord one thousand eight hundred and ninety, at the city of 
Minneapolis, in this district, Edward A. Stevens, Thaddeus S. Dickey, Louis 
E. Strum, and other persons to the grand jurors aforesaid unknown, medi- 
tated and dévised a scheine to procure false, exaggerated, and flcîtitious sched- 
ules and returns of the population of said city on the flrst day of June, in the 
year of our Lprd one thousand eight hundred and ninety, to be made and 
forwarded tq the supervisor of the second census district of Minnesota by the 
several enumerators employed, and to be employed, to take the eleventh cen- 
sus of the United States within said city. ïhat on said second day of June 
one E Iward J. Davenport was one o£ the supervisors of census, to-wit, the 
supervisor of census within and for the second supervisor's distiict of Minne- 
sota, duly appointed, qualifled, and acting as such, under and pursuant to the 
provisions of an act of congress of the United States, to-wit, an act entitled 
•An act to provide for taking the eleventh and subséquent censuses,' approved 
March flrst, A. B. one thousand eight hundred and eighty-nine, and one Louis 
E. Strum was an enumerator duly employed, appointed, and qualifled, and 
acting as such, under and pursuant to the provisions of said act, within and 
for a certain subdivision of and within said census district, to-wit, subdivision 
number 867; he, the said Louis E. Strum, lately before then, to-wit, on said 
second day of June, having takeu and subscribed the oath required by [section 
eight of] said act. 

"That the said Louis E. Strum on said second day of June had in his cus- 
tody and possession, as such enumerator, divers, to-wit, three hundred, blank 
schedules of the form approved by the secretary of the interior to be fllled in 
the course of the enumeration to be by him made, according to the provisions 
6f said act, and being the Same blank schedules that had been issued, pursu- 
ant to the provisions of said act, from the census office, and to him, the said 
Louis E. Strum, before then, lately, to-wit, on said second dayof June, trans- 
mitted and delivered by said supervisor of census. 

"And the jurors aforesaid, upon their oath aforesaid, do f urther présent that 
afterwarda, to-wit, on the said second day of June, in the year of our Lord 
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one Ihousand eight hundred and ninety, at the city of Minneapolis, in thia 
district, the said Davenport still being and acting as the superviser of census 
within and for said census district, and the said Louis E. Struin still being and 
acting as an enumerator within and for his said subdivision, and still having 
in his custody and possession as such enumerator the said blank original 
sehedules, the same being of the kind and forin known as 'Schedule No. 1,' 
and relating to and containing inquiries tonching and concerning population 
and social statistics, Edward A. Stevens, Thaddeus S. Dickey, and the said 
Louis E. Strum, yeomen, late of said city, together with other evil-disposed per- 
sons whose names are as yet to the jurors aforesaid unknown.did unlawfully 
and maliciously conspire, combine, and confederate together and with each 
other, in and upon one of said sehedules then and there unlawfully, willf ully, 
and knowingly to put, place, insert, and write the following imaginary, false* 
and flctitious names of persons, that is to say: Gordon Douglas, Grâce Doug- 
las, David Douglas, Belke Douglas, Robert Douglas, Mary J. Douglas, Ann 
F. Douglas, William Douglas, Andrew Douglas, — in the several hlanks left 
and provided thereon for the names of persons respectively to be enunierated 
thereon, pursuant to the provisions of said act, and imaginary, false, pre- 
tended, and flctitious answers, items of information, partieulars, facts, and 
statistics in the several blanks left and provided in said blank schedule for 
answers to the several in'quiries respectively set forth and contained therèin 
concerning the persons to be enumerated thereon, and required by said act 
to be answered in and upon said schedule, and the same schedule at'terwards, 
to-wit, on said day, with said names and said imaginary, false, pretended* 
and flctitious answers, items of information, partieulars, facts, and statistics, 
put, placed, inserted, and written therein in manner and form aforesaid, to 
willf ully and knowingly duljr certify, and hâve and procure to be duly certi- 
fied, in form of law, by him, the said Louis E. Strum, as enumerator, as afore- 
said, within and for said subdivision, and the same schedule fllled and certi- 
fied as aforesaid, afterwards, to-wit, at said city of Minneapolis on said day» 
to unlawfully, knowingly, and willfuUy forward, with other like sehedules, 
to the said supervisor as his, the said Louis E. Strum's, returns under the 
provisions of said act, they, the said Edward A. Stevens, Thaddeus S. Dickey; 
and Louis E. Strum, then and there, to-wit, when they conspired, combinedv 
and confedefated together as aforesaid, well knowing that the said names, 
answers, items of information, partieulars, facts, and statistics, and each and 
every one of them, were imaginary, pretended, false, and flctitious, and that 
none of said imaginary, pretended, and flctitious persons were, on the flrst 
day of June in the year of our Lord one thousand eight hundred and ninety* 
or ever, résidents or inhabitants of his, the said Louis E. Strum's, said sub- 
division; and he, the said Louis E. Strum, not having obtained said nameSi 
answers, items of information, partieulars, facts, and statistics, or any or 
either of thera, by any inquiry made by him, the said Louis E. Strum, of 
any one, nor by visit by him, the said Louis E. Strum, personally to any 
dwelling-house or family in his said subdivision, nor in the course of enumer- 
ation or canvass by him, the said Louis E. Strum, of his said subdivision, as 
they, the said Edward A. Stevens, Thaddeus S. Dickey, and Louis E. Strum^ 
then and there well knew. 

"That afterwards, to-wit, on the said second day of June, in the year of 
our Lord one thousand eight hundred and ninety, at the city of Minneapolis* 
in said district, pursuant to said conspiracy, and to promote and effect the 
object thereof, the said Louis E. Strum, he, the said Louis E. Strum, still 
being and acting then and there as enumerator, as aforesaid, within and for 
his said subdivision, and still having in his custody and possession, as such 
enumerator, the said sehedules, and the said Davenport still being and acting 
then and thei'e as supervisor of census within and for said second census dis- 
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trict, in and upon one of said blank schedules, to-wit, the blank Bcbedule last 
hereinbefore mentioned, did then and there unlawfully, willfully, and know^ 
ingly put, place, iiisert, and \yrite the several imaginary, fais®, and fictitious 
names aforesaid. in tlie several blanks left and provided thereon for the liâmes 
of persons respectively to be enumerated thereon, pursuant to the provisions 
of said act, and divers imaginary, false, pretended, and fictitious answers, 
items of information, particulars, facts, and statistics in the several blanks 
left and provided in said blank schedule for answers to the several inquiries 
respectively set forth and contained therein concerning the persons to be enu- 
merated thereon, and required by said act to.be ans wered in and upon said 
achedule. 

"And 80 tlie grand jurors aforesaid, upon their oath aforesaid, do say thafc 
the said Edward A. Stevens, Tliaddeus S. Dickey, and Louis E. Strura, tlien 
and there, to-wit, at the said city of Minneapolis, on the said second day of 
June, in the yearof our Lord one thousand eight hundred and niuety, unlaw- 
fully and maliciously did conspire, combine, and confederate together and 
with each other to unlawfully, willfully, and knowmgly make the fictitious 
returns aforesaid, in manner and form aforesaid, contrary to the form of the 
statuts in suth case made and provided, and against the peaee and dignity of 
the United States. 

"And the jurors aforesaid, upon their oath aforesaid, do further présent 
that afterwards, to-wit, on the said second day of June, in the year of our Lord 
one thousand eight hundred and ninety, at the city of Minneapolis, in this 
district, the said Davenport, still being and acting as the superviser of census 
within and for said census district, and the said Louis E. Strum, still being 
and acting as an enumerator within and for bis said subdivision, and still 
havingin his custody and possession as such enumerator the said blank orig- 
inal schedules, the same being of the kind and form known as 'Schedule No. 
1,' and relating to and containing inquiries touching and concerning popula- 
tion and social statistics, Edward A. Stevens, ïhaddeus S. Dickey, and the 
said Louis E. Strum, yeomen, late of said city, together with other evil-dis- 
posed persons whose naœes are as yet to the jurors aforesaid unknown, did 
unlawfully and maliciously conspire, combine, and confédérale together and 
with each other, in and upon one of said schedules then and there unlawfully, 
willfully, and knowingly to put, place, insert, and write the following imag- 
inary, false, and fictitious names of persons, that is to say: Ambrose W. 
Daynes, Mattie E. Daynes, John P. Daynes, William Daynes, ObediaDaynes, 
Lizzie Daynes, — in the several blanks left and provided thereon for the names 
of persons respectively to be enumerated thereon , pursuant to the provisions of 
said act, and imaginary false, pretended, and fictitious answers, items of infor- 
mation, particulars, facts, and statistics in the several blanks left and provided 
in said blank schedule for answers to the several inquiries respectively set forth 
and contained therein concerning tlie persons to be ennmerated thereon, and 
required by said act to be answered in and upon said schedule, and the same 
schedule afterwards, to-wit, on said day, with said names, and said imaginary, 
false, pretended, and fictitious answers, items of information, particulars, 
facts, and statistics put, placed, iuserted, and written therein, in manner and 
form aforesaid, to willfully and knowingly duly certify and bave, and procure 
to be duly certifled in form of law, by him, the said Louis E. Strum, as enu- 
merator as aforesaid, within and for said subdivision, and the same schedule 
filled and certified as aforesaid, afterwards, to-wit, at said city of Minneapolis 
on said day, to unlawfully, knowingly, and willfully forward, with other like 
schedules, to the said superviseras his, the said Louis E. Strum's, returns, 
nnder the provisions of said act, they, the said Edward A. Stevens, Thad- 
deus S. Dickey, and Louis E. Strum, then and there, to-wit, when they con- 
spired, combined, and confederated together as aforesaid, well knowing that 
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the said naines, answers, items of information, particulars, facts, and sta- 
tistics, and each and every of them, were imaginary, pretended, false, and 
fictitious, and tliat none of said imaginary, pretended, and flctitious persons 
were, on the flrst day of June, in the year of our Lord one tliousand eiglit 
hundred and ninety, or ever, résidents or inliabiiants of his, the said Louis 
E. Strum's said subdivision, and he, the said Louis E. Strum, not having ob- 
tained said names, answei's, items of information, particulars, facts, and sta- 
tistics, orany or either of them, by any inquiry made by him, the said Louis 
E. Strum, of any one, nor by visit by him, the said Louis E. Strum, per- 
sonally to any dwelJing-house or family in his said subdivision, nor in the 
course of enumeration or canvass by him, the said Louis E. Strum, of his said 
subdivision, as they, the said Edward A. Stevens, Thaddeus S. Dickey, and 
Louis £. Strum, then and there well knew. 

"That afterwards, to-wit, on thesaid second day of June, in the year of our 
Lord one thousand eight hundred and ninety, at the city of Minneapolis, in 
said district, pursuant to said conspiracy, and to promote and efifect the ob- 
ject thereof, the said Louis E. Strum, he, the said Louis E. Strum, slill being 
and acting then and there as enumerator as aforesaid, within and for his sàid 
subdivision, and still having in his custody and possession as such enumer- 
ator the said Sohedules, and the said Davenport still being and acting tlien 
and there as superviser of eensus within and for said second census district, 
in and upon one of said blauk schedule, to-wit, the blank schedule last here- 
inbefore mentioned, did then and there unlawfully, willfully, and knowingly 
put, place, insert, and write the several imaginary, false, and flctitious names 
aforesaid in the several blanks lett and provided thereon for the names of 
persons respectively to be enumerated thereon pursuant to the provisions of 
said act, and divers imaginary, false, pretended, and flctitious answers, 
items of information, particulars, facts, and statistics in the several blanks 
lef t and provided in said blank schedule for answers to the several inquiries' 
respectively set forth and contained therein concerning the persons to be enu- 
merated thereon, and required by said act to be answered in and upon said 
schedule. 

"And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
the said Edward A. Stevens, Thaddeus S. Dickey, and Louis E. Strum, then 
and there, to-wit, at the said city of Minneapolis, on the said second day of 
June, in the year of our Lord one thousand eight hundred and ninety, unlaw- 
fully and maliciously did conspire, combine, and confederate together, and 
with each other, to unlawfully, willfully, and knowingly make the fictitious 
returna aforesaid, in manner and form aforesaid, contrary to the form of the 
statute in such case made and provided, and against the peace and dignity of 
the United States. And the jurors aforesaid, upon their oath aforesaid, do 
further présent that afterwards, to-wit, on the said second day of June, in 
the year of our Lord one thousand eight hundred and ninety, at the city of 
Minneapolis, in this district, the said Davenport still being and acting as the 
superviser of census within and for said second census district, and the said 
Louis E. Strum still being and acting as an enumerator within and for his 
said subdivision, and still having in his custody and possession as such enu- 
merator the said blank original schedules, Edward A. Stevens, Thaddeus S. 
Dickey, and the said Louis B. Strum, yeomen, late of said city, together with 
other evil-disposed persons, whose names are as yet to the jurors aforesaid 
unknown, did unlawfully and maliciously conspire, combine, and confederate 
together, and with each other, in and upon one of said schedules then and 
there unlawfully, willfully, and knowingly lo put, place, insert, and write 
the foUowing imaginary, false, and flctitious names of persons, that is tosay: 
Gordon Douglas, Grâce Douglas, David Douglas, Belke Douglas, Bobert 
Douglas, Mary J. Douglas, Ann F. Douglas, William Douglas, Andrew Doug- 
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las,— in the several blanlss left and provided thereon for the names of per- 
sons respectively to be eniimerated thereon, pursuant to the provisions of 
said act, and imaginavy, false, pretended, and flctitious ansvvers, items of in- 
l'ormation, particulars, facts, and statistics in the several blanks left and pro- 
vided in said blanlc scliedule for anawers to the several inquiries respectively 
set forth and contained therein concerning the persons to be enunierated 
thereon, and required by said act to be'answered in and upon said scliedule; 
and in and upon one other of said scheduiea then and there unlawf iilly and 
knowingly to put, place, insert, and Write the foUowing naraes of persons not 
inhabitants of or within bis, the said Louis E. Strum's, said subdivison, on 
the first day of June, in the year of our Lord one thousand eight hundred and 
ninety, that is to say: Anibrose W. Daynes, Mattie F. Daynes, John P. 
Daynes, William Daynes, Obedia Daynes, Lizzie Daynes, — in the several 
blanks left and provided thereon for the names of persons respectively to be 
enuraerated thereon, pursuant to the provisions of said act, and imaginary, 
false. pretended, and flctitious answers, items of information, particulars, 
facts, and statistics in the several blanks left and provided in said blank 
schedule for answers tq the several inquiries respectively set forth and con- 
tained therein concerning the persons to be enumerated thereon, and required 
by said act to be answered in and upon said schedule, and the said schedules 
afterwards, to-wit, on said day, with said names and said imaginary, false, 
pretended, and flctitious answers, items of information, particulars, facts, and 
statistics put, placed, inserted, and written tlierein, in manner and form afore- 
said, to then and there willfuUy and knowingly duly certify, and hâve and 
procure to be certified in form of law by him, the said Louis E. Strum, as 
enumerator as aforesaid, within and for said subdivision, and the same sched- 
ules fiUed and certified as aforesaid afterwards, to-wit, at said city of Mln- 
neapolis, on said day to unlawfuUy, knowingly, and willfully forward, with 
other like schedules, to the said supervisor as his, the said Louis E. Strum's, 
returns under the provision of said act; they, tlie said Edward A. Stevens, 
Thaddeus S. Dickey, and Louis E. Strum, then and there, to-wit, when they 
conspired, combined, and eonfederated together as aforesaid, well knowing 
that said names, answers, items of information, particulars, facts, and sta- 
tistics, and each and every of them, were then and there imaginary, pre- 
tended, false, and flctitious, and that none of said imaginary, pretended, flc- 
titious, and non-resident persons were, on the first day of June, in the year 
of our Lord one tliousand elght hundred and ninety, or ever, résidents or in- 
habitants of his, the said Louis E. Strum's, said subdivision, and he, the said 
Louis E. Strum, not having obtained said names, answers, items of informa- 
tion, particulars, facts, and statistics, or any or e.ither of them, byanyinquiry 
made by him of any one, nor by visit by him, the said Louis E. Strum, per- 
sonally to any dwelling-house or family in his said subdivision, nor in the 
course of enumeration or canvass by him, the said Louis E. Strum, of his 
subdivision, as they, the said Edward A. Stevens, Thaddeus S. Dickey, and 
Iiouis E. Strum, then and there well knew. 

"That afterwards, to-wit, on said second day of June, in the year of our 
Lord one thousand eight hundred and ninety, at the city of Minneapolis, ia 
said district, pursuant to said conspiracy, and to promote and effect the ob- 
ject thereof, the said Louis E. Strum, he, the said Ix)uis E. Strum, still being 
and then and there acting as enumerator as aforesaid, within and for his said 
subdivision, and still having in his custody and possession as such enuntera- 
tor the said schedules, and the said Daven port still being and acting then and 
there as supervisor of census within and for said second census district, in 
and upon one of said blank schedules didthen and there unlawf ully, willfully, 
and knowingly, insert, put, place, and write the following imaginary, false, 
and flctitious names, that is to say: Gordon Douglas, Grâce Douglas, David 
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Douglas, Belke Douglas, Robert Douglas, Mary J. Douglas, Ann F. Dougliis, 
AVilliam Douglas, Andrew Douglas, — in the several blanks left and proviiied 
thereon for the names of persons respectively to be enumerated thereon, piir- 
suantto the provisions of said act, and divers imaginary, false, pretended, 
and fietitious answers, items of information, particulars, facts, and statistics 
in the several blanks left and provided in said blank schedule for answers tù 
the several inquiries respectively set forth and contained therein concerning 
the persons to be enumerated thereon, and required by said aetto be answeied 
in and upon said schedule, and in and upon another one of said blank sched- 
ules, did then and tliere unlawfuUy, willfuUy, and knowingly put, place, in- 
sert, and Write the following imaginary, false, and non-resident names, that 
is to say : Ambrose W. Daynes, Mattle F. Daynes, John P. Daynes, Williatn 
Daynes, Obedia Daynes, Lizzie Daynes, — in the several blanks left and pro- 
vided thereon for the names of persons respectively to be enumerated thereoh 
pursuant to the provisions of said act, and divers imaginary, false, pretended, 
and tictitious answers, items of information, particulars, facts, and statistics 
in the several blanks left and provided in said blank schedule for answers tb 
the several inquiries respectively set forth and contained therein concerning 
the persons to be enumerated thereon, and required hy said actto be answered 
in and upon said schedule. 

"And so the grand jurors aforesaid, upon their oath aforesaid, do say that 
the said Edward A. Slevens, Thaddeus S. Dickey, and Louis E. Strum, then 
and there, to-wit, at the said city of Minneapolis, on the said second day of 
June, in theyearof ourLord'one thousand eight h nndred and ninety, unlaw- 
fuUy and mallciously did conspire, combine, and confederate together, and 
with each otber, to unlawfully, willfully, and knowingly make the fietitious 
returns aforesaid, in manner and form aforesaid, contrary to the form of thé 
statute in such cases made and provided, and against the peace and dignity of 
the United States. 

- "And the jurors aforesaid, upon their oath aforesaid, do fuither présent 
that afterwards, to-wit, on the said second day of June, in the year of our 
Lord one thousand eight hundred and ninety, at the city of Minneapolis, in 
this district, the said Davenport still being and acting as the supervisor of 
census within and for said census district, and tlie said Louis E. Strum still 
being and acting. as an enumerator within and for his said subdivision, and 
still having in his ciistody and possession as such enumerator the said blank 
original sehedules, Edward A. Stevens, ïhaddeus S. Dickey, and the said Louis 
E. Strum, yeomen, late of said city, together with other evil-dispnsed persons, 
whosé names are as yet to the jurors aforesaid unknown, did unlawfully and 
mallciously conspire, combine, and confédérale together, and with each other, 
in and upon divers, to-wit, flfty, of said blank sehedules then and there unlaw- 
fully, willfully, and knowingly to put, place, insert, and write divers, to-wit, 
three hundred, imaginary, false, and fietitious natnes in the several blanks left 
and provided thereon respectively for the names of persons to be enumerated 
thereon, pursuant to the provisions of said act, and divers imaginary, false, 
pretended, and fietitious answers, items of information, particulars, facts, and 
statistics in the several blanks left and provided in said blank sehedules re- 
spectively for answers to the several inquiries set forth andicontained tliereia 
respectively concerning the persons to be enumerated thereon, and required 
by said actto be answered in and upon said sehedules respectively, and in and 
upon divers, to-wit, fîfty, other of said blank sehedules, then and there unlaw- 
fully, willfully, and knowingly to put, place, insert, and write divers, lo-wit, 
three hundred, names of persons not Inhabitants of, or within his, the said 
Louis E. Strum's, said subdivision, on the first day of June, in the year of 
our Lord one thousand eight hundred and ninety, in the several blanks left 
and. provided thereon respectively for the names of persons to be enumerated 
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thereon, pursuant to the provisions of saîd actj and divers îmaginary, false, 
pretended, and fictitious àjiswers, items of information, pmticulars.ifaets, and 
statistics m Ithe several .(Dlanks left and provided in said bl^nk scheduleS re- 
spectiveiy for answers to the s^yeral inquiries set forth and contàined tlierein 
resppctively copicerning the persons to be enumerated thereon, and reqùired 
by saidact tobQ answer'e^'in and upon said schedules, and thé said schedules, 
and each and every of thena, with said imagiuary, false, prefènded, fictitious, 
and non-resident names, and said imaginary, false, pretended, and fictitious 
answers, items pfinformaf ion, particulars, facts, and statistics put, placed, 
inserted, and written therein.^in manner and form aforesaid, to uniawfuUy, 
wilJfuJIy, and knowingly duly certify and liave, and procure to be duly certi- 
fle4, in,-form pf làwby him.ttie said Louis E. Strum, as enumerator as afore- 
said, within ànd for his said subdivision, and the same schedules flUed and 
certifled as afoçesaid afterwards, to-wit, at said city of îlinneapolis on said 
day tp unlawfuïiy, knowingly, and willfuUy forward, with other like sched- 
ulçs, to the said superviser as his, the said Louis E. Strura's, returns uiider 
the provisions of said aet, they, the said Edward À. Stevens, Thaddeus S. 
Diçàe^, and, Louis E. Strum, then and there, to-wit, when théy conspired, 
cornbined, aiid confederatçd togetlier as aforesaid, welIkn9W,ing tliat the said 
hames, answers, items of information, particulars, facts, ^nd si^atistics, and 
eacl» and every of them, were then and there imaginary, pretended, false, and 
fictitious, and that iione of said, imaginary, preteniled, fictitious, and noh-rea- 
ideiît persons wëre, on the flrst day of Jime, in the ye^r of oiir Lord pnei thou- 
sand eight hundrèd and liinety, or ever^ résidents çr inhahitants of iiis, thé 
^aid liiouis E< St^um's, sài4,siibdivisipp, and thatthejsaid names werenoit then 
ajttd, there, or ever, the naud^^s of persons having théirpiace or places ot abode, 
or.bç.ing inhabitants, nor wiis éilher of them the nàme b( any person having 
his or ner place 6f abode, or being an in habitant of or within his, the said 
'Louis E. Strum's, said subdivisoh, on said first day of June, in the year of 
pur Lord one tbousand eight liundre^ and ninfty, and he, the said Louis E. 
Strum, not having obtained H^id names, answers, ij-ems of information, par- 
ticuliers, facts, and statistics. or any or either of theno, by any inquiry ruade 
by hlm of any orie, rior .by vièit by him, the said LouiS; É. Strum, personally to 
,any dwelling-house or ïaniily in his said subdivision, nor in the course of 
ehumëration or canvass by him, the said Louis E. Strum, of his said subdi- 
vision, as they, the said Ed ward A. Stevçns, Thaddeus S. Dipkey, and Louis 
E. Strum. then. ^nd theré wellknew. 

"That afterwards, to-wit, on said second day of June, in the year of our 
jLprd one thousajid eight hundred and ninety, at the city of Hinneapolis, in 
saifl d>stript,,pur8uant to said conspiracy, and topromote a,Bd effect the object 
thefçof, the said Louis E. Strum, he, the said Louis E.Strùm, stiil being and 
acting then and fh.ere as enumerator as aforesaid within and for his said sub- 
division, and still having in his custody and possession as such enumerator 
the said schedules, and the said Davenport still being and acting then and 
there as superviser of ceiisus within and for said second cens us district, in 
ând upon divers, to-wit, flfty, of said blank schedules, did then and there un- 
lawfuiiy, willfully, and knowingly put, place, insert, and write the following 
fictitious names, to-wit. Grâce IJouglas and Mattie F. Daynes and other names, 
, to-wit, three hundred,, Imaginary, false, and fictitious names in the several 
bïanks le(t and pr,ovided tliereon respectively for the names of persons fjo be 
'enumerated thérepi^, pursuant to the provisions of said act, and divers imag- 
inary, false, pretei)ded, and fictitious answers, items of information, particu- 
lars, facts, an^ statisiipsin the several blanks left and provided in said blank 
schedules respectively for answers to the seveial inquiries set forth and con- 
tained therein respectively concerning the persans to be enumerated thereon, 
^ànd requi];ed by said act to'be answered in and upon s^d schedules respect- 
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ively; and in and upon divers, to-wit, flfty, other of said blank schèdules, did 
then and there uniawfully, willfuDy, and knowing put, place, insert, and s 
Write divers, to-wit, three hundred, imaginary, false, pretended, and non-resi- . 
dent names, in tiie several blanks left and provided ihereon respectively for 
the names of persons to be enumerated tlieieon, purs.uant to tlie provisions of 
said act, and divers imaginary, false, pretended, and fictitious answers, items 
of information, particnlars, facts, and statistics in the several blanlis left and 
provided in said blank schèdules respectively for ansvifers to the several in- 
quiries set fortli and contained therein respectively coneerning the persons to 
be enumerated thereon, and required by said act to be ansvvered in and upon 
said schèdules respectively. 

"And so the grand jurors aforesaid, upoij thelr oath aforesaid, do say that 
the said Edward A. Stevens, Thaddeus S. Dickey, and Louis E. Strum, then 
and there, to-wit, at the said city of Minneapolis, on the said second day of 
June, in the year of our Lord one thousand eight hnndred and ninety, uniaw- 
fully and maliciously did conspire, combine, and confederate together, and 
with each other, to uniawfully, willfully, and knowingly make the lictltious 
returns aforesaid, in manner and form aforesaid, contrary to the form of the 
statute in such cases made ànd provided, and agaiust the peace and dignity 
of the United States. 

"Geo. N. Baxtbb, Spécial Assist. U. S. Attorney." 

There is another indictment against the same parties for conspiringto 
make false certificates, and which is like the above, only having "i'alse 
certificates" inserted instead of" fictitious returns.*' 

Oeorge N. Baxter, Spécial Asst. U. S. Atty. 

John M. Shaw and F. B. Hart, for défendants. 

NeIjSON, J. , (^after slaiing the facis as above.) The défendants are in- 
dicted for a conspiracy tomake l'aise certificates, and also for a conspiracy 
to make fictitious returns. The offenses which it is alleged the défend- 
ants conspired to commit are made pénal by section 13 of the act en- 
titled" An act to provide for taking the eleventh and subséquent censuses," 
approved March 1, 1889. The census act provides for the appointment 
of enumerators whose duty it is to make exact enumeration of the in- 
habitants within the subdivisions assigned them, and collect statistics 
designated, and to fill up the printed formsand schèdules furnished. and 
forward the same, duly certified, to the superviser of census of the dis- 
trict, as their returns under the act. A demurrer is interposed to ail 
the counls of the indictments, and to susfain it the counsel for the de- 
fendants urge: (1) That Stevens and Dickey are disqualified from either > 
jointly or Beverally being principal actors in the oflense to which the 
charge of conspiracj' relates, and as this incapacity arises from the 
peculiar nature of the offense, and thé descriptive characteristics of it set 
forth in the statute, they cannot conspire with others to commit the of- 
fenses which they themselves are incapable of committing. This is the 
chief contention, and is direoted against ail the coùnts in thèse indict^: 
ments. And, in addition, the last count is attacked (2) for the reasoii 
that it is defective in not setting forth the facts constituting the offense 
with sufiiciept certainty and definiteness. The indictmeàts are baSed 
uppQ Mction 5440j Rev. St., which provides that if two or nïore persons 
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conspire to commit any offense against the United States in any man- 
ner or for any purpose, and one or more of such parties do any act to 
effect the object of the conspiracy, ail the parties to such conspiracy shall 
be Hable to a penalty, etc. The objections are considered in their order. 
The défendant Strum, the enumerator, is the only one of the persons 
charged in the indictments who could commit the acts declared an of- 
fense by section 13 of the statute; but it does not necessarily follow that 
no other person could be charged and convicted as a principal in the 
commission of thèse offenses. The authorities are quite numerous that 
persons who are incapable personally of committing a criminal offense, 
if they take part as aiders and abettors, may be punished as principals, 
aithough there is no référence to them in the statute. This is partieu- . 
larly so in misdemeanors, as distinguished from félonies, for the old 
doctrine of principal and accessory does not apply. lu Rex v. Potts, 
Russ. & R. 353, the défendant, a woman, was indicted and convicted 
Under a statute making it an offense to personâte aùd falsely assume the 
nlàme 6î ànother man with intent to defraud, etc. There was no pro- 
vision relatingto aiders, abettors, or assistera. The indictment alleged 
that Mrs. Potts was an aider and abettor of one Williams to personate, 
sih'd then charged the man and woman with committing the offense. It 
was doùbted whether a conviction could be sustained when it appeared 
difScult to allège that a man and woman jointly personated a man, but 
ail the judges unaminously held that the conviction was right. In State 
V. Bpragxie, 4 R. I. 260, the indictment charged an offense which,as de- 
scribed in the statute, could only be committed by a woman. Aithough 
there was a gênerai statute of the state punîshing aiders and abettors as 
principa,]s according to the nature of the offense committed, it was urged 
that fropi the peculiar nature of the offense, and the descriptive char- 
acteristics of it set forth in the statute, there could be no conviction of 
aiders &n6i abettors under it. The court, however, did not think the 
rules of the common law defective in application to such persons, (aiders 
and abettors,) and said: 

: î' The argument is that nonebut the mother of thechild can, by the descrip- 
tive tevms of the statute, or by the policy of the law, be guilty, so to speak, of 
the principal offense; and as ail guilty et a misdemeanor are, if guilty at ail, 
prinfcipals, and must be charged as 'doers, ' it foUows that none but the 
mothër c»n be guilty, and so legally convicted, of the offense at àll, no màtter 
upon Whait charge, or upon wbat proof. We would be sorry to corne to this 
concluaiun. It by no means follows that, becaiise the mother alone can be 
guilty oftheactiial concealment described in the statute, * * * if ahe be 
guilty, others may not be guilty as principals présent, in the sensé of the law, 
aiding and assisting and working with her under the criminal intent." 

The court further said that this question was solved-by the English 
case, Rex y. Potts. To the same effect are the following cases: Boggus 
V. State, 34 Ga. 275; U. S. v. Snyder, 14 Fed, Rep. 564. Aiders and 
aJDcttors are not exempt from punishment as principals in misdemeanors, 
because the act descriptive of the offense can be committed only by one 
person, or byone of a particular sex or class. AU are principals, though 
some may be secondary in character. The counsel contend that aithough 
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Stevens and Dickey, if aiders and abettors of the offense defined in sec- 
tion 13 of the census act, might possibly be punished under the section 
as for that offense, still they cannot be prosecuted for another distinct 
and defined offense, to-wit, conspiracy, under section 5440, Rev. St.; 
that is to say, that a person who may be convicted of comniitting an of- 
fense cannot be punished for conspiring to commit it. There is nothing 
in section 5440 exempting any persons, and, before such a doctrine can 
be subscribed to, the common-law principle that conspiring to commit 
a crime is itself criminal must be ignored. In Reg. v. Rowlands, 5 Cox, 
Cr. Cas. 466, the parties had been charged, not with the offense they 
had committed, but for a conspiracy to commit it. The judge said: 
"The course pursued wasno doubt légal." See, also. Corn. v. Warren, 6 
Mass. 74; People v. Mather, 4 Wend. 265; U. S. v. Martin, 4 Cliff. 156; 
U. S. V. Bayer, 4 Dill. 407; U. S. v. Boyden, 1 Low. 266; also Quem 
V. Whitchurch, 24 Q. B. Div. 420. The gravamen of the charge against 
the défendants is a conspiracy; that is the offense which, under section 
5440, is punished. Until one of the conspirators doessome actto effect 
the object of the conspiracy, ail parties thereto may withdraw, and thus 
escape the penalty prescribed by the statute. After stich act is done, 
an :are liable. U. S. v. Britton, 108 U. S. 205, 2 Sup.^ Ct. Rep, 531. 
The first objection urged to the indictment is overruled. 
: Again, it is urged that the last count in the indictments is defective^ 
in not Stating with sufficient certainty the offense which it is charged 
défendants conspired to commit. In other words, that the particular 
liâmes which the enumerator falsely inserted should be specified, and 
unless thatis done the act which itis alleged the défendants cûhspired to 
do, to-wit, to put 300 false and fictitious names in the blanks, etc. , is 
too gênerai, and does not inform the défendants with sufficient certainty 
to makea défense; and, in case of conviction, they could not plead it in 
bar of another prosecution for the same offense. Several names are 
stated in this count of the indictment as fictitious, and charged to bave 
been unlawfully and wrongful inserted in the schedules by Strum. This 
is sufficient; for, in stating the object of the conspiracy, the same cer- 
tainty and strictness are not required as in the indictment for the offense 
conspired to be committed. Certainty to a common intent sutficiontto 
identify the offense which the défendants conspired to commit is ail that 
is required. When the allégation in the indictment advises the défend- 
ants fairly what act is charged as the crime which was agreed to be com- 
mitted, the chief purpose of pleading is attained. Enough is then set 
forth to apprise the défendants so that they may make a défense. The 
point urged seems more refined than sound. Demurrers overruled, and 
it is 80 ordered. 

Note bt Jusob. The doctiiue announced in thia opinion, and the raies of law 
tberein stated, apply to the âpmurrers to indiotments In aU the Census Cionspiraoy Cases. 
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StieBat et ai. i;. ExoELSioB Manuf'g Co. 
;.: (Circuit Court, E.D. Missouri, E.D. .Octoher 2, 18W.) 

t. Patents pob Inventions— Bill to Resthain Intringembnt— Pleadino. 

A bill to restrain the Infringement of a patent must elther set out the patent, or 
attach it, as aniexbibiti or give a âubstaatial: description oi the invention, else it is 
open to demurrer. , , 

8. Samb — SDKPLUSAGE-7EX0BPT10N8 TO Bill. 

A clause' in the Bill avèrMng that, when cpmplainants' application was on file, 

ahother for a patent on thesame device was àlso fiied, and that upon interférence' 

declared the patent vras awarded to complainants, but that asubsidiary and in- 

tringing patent was alSo awarded.on the bther application, under which patent de- 

i .fendant prétends to be manufacturing, Is mère surplusage, that cannot be reached 

: by demurrer, but by exceptions to the bill. 

In Equity. On demurrer to bill. 
Fowler <k Fçwler, for complainants. 
Paxd BakeweU, fpr défendant. 

MiLUEE, Justice, (ora%.) In this case a demurrer to the bill was sub- 
mitted to us on.yesterdîiy. The first ground of demurrer is that while 
this is a patent casô brought to restrain an infringement of complain- 
ants' patent, yet the patent itself is not set out in the bill, or attacbed 
thereto, as an exhibit, nor does the bill contain any substantial descrip- 
tion of ithe complainants' in\!ention. Of course, it is open to demurrer 
on that account, as bas several times bèen decided. The complainants' 
counseiadœitted as muçh on thè argument, and that point of the de- 
murrer, must be sustained. ; 

Anothei; point of the demurrer is addressed to what appears to be a 
Ifind of;Seeond clause in th&bill. In tbis clause complainants aver that, ^ 
when their application was onfile in the patent-ofSce, O'Keefe and Fil- 
ley filed an application for a patent on the sarae device; that an inter- 
férence was declared between the two applications, and that such pro- 
ceedinga were had in the patent-office^ that complainants' claims were, 
sustained' and a patent . awarded to them; and that, subsequently, a 
subsidiary patent M'as awarded to O'Keefe: and Filley covering mère dé- 
tails ^construction, The clause of the bill in question further allèges 
that the defendaût Company now prétends to be manufaôturing the al- 
leged infringing device under the O'Keefe and Filley patent. We do 
Bot gee what that clause of the bill has to do with the case. It certainly 
does not show any independent right to équitable relief, nor do we see 
that ft S.ti'engtbens the right io . relief uhder the ather averments of the 
bill. For the purpose of determining what construction or breadth 
should be given to the claims of the respective patents, it may be proper 
or iev«n necessaryç on final 'hfearingjtooonsider wtoftoôk place in the,, 
pateiit- dffifce' whèii'the îiltèl'f'É'èn'èé proc'eeâings were pehding. But we 
see no occasion to make any mention of those proceedings in the bill. 
The trouble with this branch of the demurrer is, however, that the clause 
in question is mère surplusage, and the point attempted to be raised 
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cànhot well beraised by demufrer. It can only bô raîsed by Wây of 
exceptions to the bill. Although the clatBe in question, under tbé viëw 
we take of it, bas no place in the bill, for the réasons above statêd, yet 
we do not see how we can well sustain this point of the demurfér. If I 
were the pleader in the case I would file a new bill omitting the objec- 
tionable matter. As it is, the complainants will hâve to file a new bill, 
inasmuch &s the firsl point of the deraurrer is sostaihed, and we will 
make ho ôrder on the other point of the demurrer. Let th« èntry be 
that the first point of the demurrer is sustained, with leave to compîtfin- 
ants to file an amended bill on or before October 20th. 
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MaGOIOLO V. TflE MiNEOLA. 
(DUtrlet Court, E. D. New York. November 28, 1890.) 

NEGLIGENCE— Personal Injurt — Damaqbb. 

By admltted negligenpi^, llbelant, a sallor, 83 y^arf ,<d4r^iid a soundman, eamlng 
from $18 to$20 per 'week, sustained à fracture ôf thé ànkle, and a rupture, whicE 
conflned him to the hospital for 85 days, and permanently injured him, and incapac- 
itated bim fQrtBavyiWQrJc Meld, VOXb li«&utliuiai;«eoTiGir C«$,iiOO. : 

In^dtûiralty. Suit tc/riebover damages for pèrisoÉial iûjutij||,; '' ' 
îM)'<fc JSM«i«anim, for libek^^ i • , 

Corii*cr8e'<fc^J?ïrKn, for claimant. : ' , 

i;BE^i;)^C3;i;^:. Thisisjap. action toreççveî- ^.am&gçs for personal inju- 
ries done to the libelant hy the Jàlling upon him, in the hold of a ship 
where he was working, of bags of sugar weighing about 8.00 pounds. 
The immédiftteYesultwas thé breakingof bis àhklé, and a riiptùrè. ' By 
reason of thèse injuries, he was confined in Ihé hospital for 85 'dâys, and 
for 5 months after he carne but of the hospital' if was difiicult for him 
to walk by the aid of a stick. He is 32 years of âge; was a sea-faring 
toàn îii TtaTy; arrived'îh this country fivè oi* six months before the ac- 
cident, and aftér bis arrivai he wbrked as a lorîgshorerhan, èàmiiig from 
$12 të'$20 per week. In Italy, he earned about $16 per mohthahd his 
boàt'd'. Beforfr the accident, he was a sound mari. Since the aÇcidènt,^ 
he suffers pain, and seems to be permanently incapacitated for heàvy 
work. He has tried to do spme easy work, buJt,^so far, has.failed, not 
being able to go up and down stairs wïthout hàû^ihg où tb èoiiiëtliing. 
Reputable physicians testify that the injured leg is smaller than the left, 
with a certain amount of stiffness and rigidity in the ankle-joint, which 
is permanent; thathe is not able to do hard work; thatbe is able to use 
his hands, but is incapacitated from heavy work by the rupture. No 

'Reported by Edward G. Benedlct, Esq., of the New York bar. 
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question is made as to the rigbt of the libelant to recover. The liability 
of the ship is admitted, and the only question left to the décision of the 
court is as to the amount of the damages. Upon this question, the libel- 
ant refemng to the case of Miller v. The W. 0. Hewes, 1 Woods, 363, where 
$8,000 was allowed, and to the case of The D. S. Gregory and The George 
WashingUm, 2 Ben. 226, where $10,000 was allowed. If the method 
of determining the damages adopted in the case of MUer v. 77ie W. 0. 
Hewes vras foUowed, it would give the libelant a decree for $17,240, a 
suni which, in my opinion, would be excessive in a case like the prés- 
ent. The claim of the libeiis $10,000. No two cases of this character 
can be precisely alike, and, so far as I am able to judge from the évi- 
dence before me, the libelant's case is less severe than either of the cases 
referred to. I am of the opinion that an allowance of $6,500 will be 
just in this case. Let a decree for that amount be entered, and the 
costs to be taxed. 



The Transfer No. 4.* 

V ' Snow r.THït Transfer No. 4. 

(Pl»Wct Court, JB. D. JTew Forfc November 11, 1890i) 

Comsioit— 6team ind Siiun» Vbssbi^Chinob oif Course. 

Th6 tttg Trabsf 6r Nô. 4j With a car-flbàt on her porti side, left Harlem river In the 
night, bound toi Jersey City. The tlde was ebb. Hhe toôk the usual course on 
Buch a tlde, Crossing from the npper point of Blaoliwell's tsland to the Iiong island 
Bide, and went down the cbannel on that side. A schoonér was coming up the mid- 
dle of the channel, wlth a falr wind. As she neared the tug, she ported, ran to 
. within 100 f eet of the Long Island shore, and coUided wlth the tow. Seld, that the 
' eaiise' of the collision was thé sohooner's change of course, and the tug was not 

In Admiralty. Suit to recover damages caused by collision. 

Peter «Sf.C'arter, for libelant. 

Page & Taft and Jt, D, Beriedict, îoT claimsmt. 

, Benediçt, J. The collision which gave rise to this action, and which 
resulted, in the sinking of the schoonér Aaron Snow by the tug Transfer 
No. 4, is plaiiily attributable to the fault of the schoonér in not holding 
her course, as required to do by law. The libel must therelbre be dis- 
missed, aiid with costs. 

> Reported by Edward (3. Benediçt, Esçi. , of the New York bar. 
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In re San Antonio & A. P. Ry. Co. 
I 
(Clrcitit Court, W. D. Texas. November 18, 1890.) 

Removai. 01 Causes— Sepakable Coktbovebst. 

In a suit in the nature of a credltors' bill, brought in a state court by oitizens of 
the Btate agaiast a railroad company, also a citizen of the state, the trustée, under a 
mortgage on the railroad, who was a citizen of another state, intervened. Héld, 
that there was no separable controversy within the removal act of 1S88, § 3, provid- 
Ing that oneof several défendants may remove any suit, in which "there shall be 
a controversy, which ia whoUy hetween citizens of différent States, and which can 
be fuliy determined as between them. " 

In Equity. On motion to remand. 

This was a suit in the nature of a creditors' bill, brought in a state 
court by citizens of the state of Texas against the San Antonio & Aransas 
Pass Railway Company, a corporation of that state. The Farmers' Loan 
& Trust Company is a citizen of the state of New York, and the trustée 
under a mortgage on the railroad. A receiver having been appointed 
by the state court, the trust company intervened, and removed the cause. 

R. Hotmton and Wm Avbrey, for motion. 

M. Ft MoU, contra. 

Paedee, J., (jarciUy.) The Farmers' Loan & Trust Company was not 
made a party by the plaintiffs. It has not been called in warranty. It 
shows no liability on its part to protect the défendant. It makes no 
elaim to the revenues of the railway property nor to its possession. Its 
sole interest in the case is to assert its lien and the priority thereof. It 
bas no interest in defeating plaintiffs' demands further than to secure 
priority for itself. I am therefore of the opinion that the Farmers' Loan 
& Trust Company, intervenor in this cause, is mainly an intervening 
plaintiff, and only in a very limited way can be considered as an inter- 
vening défendant. Counsel are referred on this point to Noble v. Meyera, 
76 Tex. 280, 1§ S. W, Rep. 229. In the présent case I seriously doubt 
whether the Farmers' Loan & Trust Company can be considered a de- 
fendant at ail, within the meaning of the third clause of the second sec- 
tion of the act of 1888, (25 St. at Large, 434.) However this may be, 
I am satigfiéd that, in the présent cause sought to be removed, there is 
no controversy wholly between citizens of di fièrent states, which can be 
fully (ietermined as between them. To the plaintiffs' suit, the défend- 
ant railway company is a necessary party. The plaintiffs' action is in 
the nature of a creditors' bill, and is brought to establish their rights 
against the railway company, as well as against ail lienholders and other 
creditors. , A détermination of their rights, as against the Farmers' Loan 
& Trust Company, is only a small part of their case. Separate défenses 
do not create separate controversies, within the meaning of the removal 
act. For adjudicated cases directly in point, see/nsttmnce Co. v. Hunt- 
ington, 117 U. S. 280, 6 Sup. Ct. Rep. 733. In Graves v. Coi'bin, 132 
U. S. 571, 10 Sup. Ct. Rep. 196, cases settlingthe proposition are col- 
lected an<J feyiéwed. The motion to remand is grantèd. 
v.44F.no.3— 10 
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Maxey, J., (oraUy.') I concur fully in the views expressed by Judge 
Paedbe in orderiog the Capse, to be remanded to tb^, sta,te court. For two 
reasons the suit ia not removable, under the act of 1888: First. The 
Farmers' Loatî & Trust Company, which seeks the removal, occupies the 
attitude of an intervening plaintifF. It is the actor, the complaining 
party, the pl^ptifif, as to the cause of action which it seeks to enforce, 
and cannot be held to be within the meaning of the act a défendant who 
alone is açcorded the right to remove by the terms of the law. Second. 
If, in légal contemplation, the trust Company could be construed, or held, 
to be, à, défendant, it would still be precluded from removing the cause, 
on the ground that there is not in the suit a controversy wholly between 
citizens of différent states, which could be fully determined as between 
theni'. f To.the full and final détermination of the controversy, Johnson 
and Htosen and the intervenor, the Farmers' LoftQ & Trust Company, 
îthe San Antonio & Arkansag Pass Railway Company ia not only a proper 
but: a necessary party. . The debts claimed against the railway company 
by:both Johnson and Hansen and the trust conipany, are the principal 
th ingyandi the liena but, an ineideût; and, in order toae^'udge the exist- 
ence of the dates, and establisb the validity of tbë liens, the debtor's 
présence before the court is indispensable. But when the debtQr makes 
its appearance, as the railway company herein did, upon the original 
institution of the suit against it, we have directly : presented a contrô- 
ler^ notwhoUy betweeneitigens^of différent stàtès, which could befuUy 
deteriained, as between tbenot. Upon the hypothesis that the trust corti- 
pany.coùld be eonsid^red as a défendant, the coûtroversy is one between 
a citizen of Texas, as pMntiff, and a citizen of Texas an,4 a citizen of 
New Yorkj as défendants; henqe it follows that the suit is not removable 
undier the third clause of section 2 of the statute invoked by the inter- 
vening trust company. 



WooD et al. V. Corey Water- Works Co. a aie 
■ iCirouit Court, WyD. PennsylvaMa, November 24, 1890.) 

CORPOBATIONS-^ISSCB OF BOUDS— VaUDITT— ESTOPPBL. 

The Gorry Water- Works^ Company, a corporation of ttie state of Pennsylvania, in 
àccordauce with a contrab);' for the constrviotion of Its works, and with the consent 
of ail its stookholders, expressed by vote àt a meeting oalled only for the purpose 
of ihorbaslng its stock, issned to the oontractors who ottilt the works, in settlement, 
its; bonds, payable tô 'l^eacer, amounting to $100,000, seoured by a trust ffiortgage, 
and also j|l29,000 of stock. The contractors sold the bonds before maturity, in the 
openmarket, f or a largé'Jwice, thé purèhaser having rio knowledgé of anything af- 
f ecting their validity. tJpon def ault in payment of interesti the mortgage trustée, 
under a powèr oonf erred by themortgage, was proceeding to sell the mortgaged 
projierty, wheii the plaihtlfts, who had acquired somé of the stock sd issued to the 
contraçtibrs, flled a bill to enjoin thé sale upon the ground^ that the debt was not 
authorized by à previous meeting and consent of the stookholders, as prescribed by 
section 7, arfc 16, of ttté constitution of Pennsylvania,- ahd the law of the state; 
that, in violation of thô law; the amount of bonds iààued exqeeded pne-half ôf the 
capital stock paid in ; and that by the issue to the contractors there was a âctitious 
increase of indebtednëss and stock, ia violation Of said -oonstitutional provision. 
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Beld, Cl) THat as ail the stockholders of the water-worka oompony When assembled . 
votea in favor of the issue of thé bonds, peither the corporation nor the plaintîfEs 
had auy standing to oomplain of a wantofcompliancewith the directions Ot the con- 
stitution and statute, as to previous notice to and the consent of the stockholders 
at a meetinf! oalled for the purpose. (2) That the corporation having received and 
enjoyed the fruits of its mortgage bonds, it was not compétent for it^ or the 
plaiQtifts, toassail their validity in thé hands of a bona ./kJe purohaser f or value, 
on the ground thàt the issue was in excess of one-half the capital stock paid in. 
(3) That as the proofs show that the actual expenditurè by the contractors was 
greatly in éxcess of the whole issue of bonds, there is really no ground for the as- 
sertion that the indebtedness socreated was flctitious; and if the construction con- 
tract, as a whole, offended against the constltutional and statutory provisions hère 
invoked, the corrective power résides in the commonwealth, whioh alone can now 
complain of the completed transaction. (4) That the bill of complaint should be 
dismissed. 

In Eqjiity. 

Samud Dickson and R. 0. Dde, for complainants. 
George Shiras, Jr,, and Johm Mc.Cleave, for détendant Farmers' Loan & 
Trust Company. 

AcHESoN, J. On the 29th day of March, 1886, the firm of Samuel 
R. Bullock & Co. and the Corry Water- Works Company, a corporation of 
the State of Pennsylvania, entered into a coutract whereby the former 
agreed to construct for the latter water-works in the city of Corry, Erie 
county, Pa. , according to certain plans and spécifications, and to pay ail 
the expenses, légal fées, and salaries, which might be needed to main- 
tain and operate the works for a period of six months after completion, 
and to pay the first six-raonths interest, — viz. $3,000, — on the herein- 
after mentioned mortgage bonds of the water company; and, in consid- 
ération thereof, the water-works company agreed to issue and deliyer to 
said Bullock & Co. $100,000 in bonds, and $125,000 in the full paid-up 
non-assessable stock of the water-works company. BuUock & Co. pro- 
ceeded to construct the water-works, and fulfilled their part of the con- 
tract, and the water-works company issued and delivered to them the 
bonds and stock, as agreed on. The bonds bear date April 1, 1886, 
are each of the dénomination of $1,000, and are payable to Samuel R. 
Bullock & Co., or bearer, on the Ist day of April, 1916, with interest 
coupons annexed payable to bearer, semi-annually, and the boiids are 
secured by à mortgage, or deed of trust, of even date covering ail the 
property, real and personal, rights, privilèges, and franchises of the \^a.- 
ter-wotks company, executed and delivered by said company to the 
Farmers' Loan & Trust Company, (défendant in this suit,) a corporation 
of the state of New York, as trustée. The last-named company ac- 
cepted the trust, and the mortgage, or trust-deed, was duly recorded in 
the county of Erie, Pa., on April 13, 1886. In the month of October, 
1886, the National Water-Works Investment Company, a corporation of 
the state of New York, purchased from Samuel R. Bullock & Co, ail of 
said bonds, togethèr with $50,000 of their said stock, for the cash price 
of $90,000, which sum was paid to BullQ6k,& Co. by said investment 
eompany upon the delrvery of the bonds, and said bonds are still owned 
by thatcompany. Thewatér-works company made default in the, pay- 
ment of the intérêt on said bonds, due April ; 1 , 1889^ and thereupon^ 
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and in accordance with the terras of the mortgage, or trust-deèd, ihe Na- 
tional Water-Works Investment Company, the holder of the whole issue 
of said bonds, elected, as it had the right to do, to déclare the principal 
of the bonds to be due and payable; and, after such élection, the default 
still continuing, the Farmers' Loan & Trust Company, the trustée, upon 
the written request of the holder of the bonds, took possession of the 
property embraced in the mortgage, or trust-deed, for the purposes 
therein declared; and, in further exécution of the power thereby con- 
ferred, advertised, at public sale, and was about to proceed so to sell the 
mortgaged property and the rights and franchises of the water-works 
company, when the bill in this case was filed by the plaintiffs, R. D, 
Wood & Co., stockholders of the Corry Water-Works Compahy. 

The main purpose of the bill is to enjoin the exercise by the Farmers' 
Loan & Trust Company of the power of sale given by the said trust 
mortgage, on the ground that the same is an invalid instrument, and 
conferred no estate or rightful authority upon the trustée. In support 
of this proposition, three reasbns were assigned and urged by the plain- 
tiffs' counsel at the final hearing, namely: 

"First. Because tlie issue of bonds wliich it attempts to secûre was an 
increase of the corporate indebtednesa without thé consent of the persons 
holding the larger amount in vahie of tlie stoclc obtained at a njeeting to be 
held af 1er sixty days notice. Second, Because the amount of mortgage bonds 
issued exceeded one-half of the capital stock paid in, the évidence in, the cause 
sliowing, substanlially, that nothing was ever paid in on account of thé capi- 
tal stock. Third. Because it appears from the évidence that, by the atteinpted 
issue of stock and bonds to Bulloek' & Co., under the construction cohtraet, 
there was a flctitious increase of stock and indebtedness, which, by thé tenus 
of the constitution, are vpid." 

The plaintiffs rely upon the provisions of the corporation laws of thé 
commonwealth of Pennsylvania, which limit the right of sucl^' a corpo-^ 
ration to issue bonds secured by a mortgage to an amount not exceeding 
one-half the capital stock paid in, and require the previous consent of 
the stockholders at a meeting called for the purpose, and iippn section 7 
art. 16, of the constitution of the state, which provides: 

"No corporation shall issue stocks or bonds except for money, labor done, 
or money or property actually received; and ail flctitious increase of stock or 
indebtedness shall be void. The stock and indebtedness of corporations shall 
not be increased, except in pursuance of gênerai law, nor without the consent 
i)f the persons holding the larger amount in value oC the stock flrst obtained 
at a meeting to be held atter sixty days' notice given in pursuance of law." , 

Before approaching the considération of the légal questions involved, 
certain matters of fact must be stated. It appears that the meeting ot' 
the stockholders of the water-works company, at which the issue of the 
mortgage bonds was authorized, was not called for that purpose, but to 
vote iipon the proposition to increase the capital stock fronl 020,000 to 
8200,000. It is, however, shown that ail the stockholders of the com- 
pany except one, — viz., Charles S. Wallace, — were présent at th^t meet- 
ing, and voted in favor of the issue of the bonds and the exécution of 
the mortgage, or trust-deéd, to secure them; and it is furthérsatisfactorily 
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established that Wallace was only the nominal owner of the stock stand- 
ing in his name, and that the real owner thereofwas EUis Morrison, who 
was présent at the meeting and voted in favor of the issue of the mort- 
gage bonds. Furthermore, the trust-mortgage on its face bears this ré- 
cital: 

"And whereas, this form of mortgage, or trust-deed, was, at a meeting of 
the stockholders of the water company, held on the 29th day of March, A. D., 
1886, duly approved and ratified, and the proper offlcers directed to exécute 
the same in the name of the water company." 

The bill allèges that the cost of the construction of the said water- 
works was only about $60,000, but the proofs do iiot sustain this allé- 
gation. On the contrary, Samuel R. BuUock testifies that the en tire 
cosl, including the expenses the contractors assumed for the iirst six 
months after completion, etc., "was in the neighborhood of $121,000," 
and I do not see why this estimate should not be accepted as substan- 
tially correct. The plaintifis claim to bethe ownersof 1,420 shares of 
the stock of the Corry Water-Works Company. The whole of this 
stock, however, came l'rom Samuel R. Bullock & Co. originally, and was ; 
part of the stock that firm received from the water-works company, 
under their construction contract. The plaintifl''s title to 920 shares of 
this stock is under an assignment from said firm, dated Noveinber 10, 
1888, and they hâve possession of the stock certificate for thèse 920 
shares. But, in fact, that certificate had been surrendered to the com- 
pany for cancellation,. and other certificates had been issued for at least 
part of this stock, and how much stock, if any, the plaintifis areentitled 
to on this certificate is not shown. The plaintifFs' title to the other 500 
shares of stock is good. They acquired those shares in February, 1889, 
from the National Water-Works Investment Company, at a valuation of 
one dollar par share, the transaction being this: The plaintifis were 
creditors of Samuel R. Bullock & Co., and held, as collatéral securities 
for their claims, stocks in varions water-works companies; and the in- 
vestment company was also the holder of such stocks which had been 
acquired from said firm. Upon the failure of that firm, with a view 
to a severance of their interests, mutual stock transfers were made be- 
tween the plaintifis and the investment company, and the plaintifis thus 
acquired said 500 shares of the Corry Water-Works Company's stock at 
the valuation mentioned. 

Upon the undisputed facts, it is very difiicult to see the standing 
the plaintiffs hâve in a court of equity, in virtue of any rights of 
their own, to assail the transaction between the Corry Water-Works 
Company and Samuel R. Bullock & Co., of which they complain. 
Dimpfd V. Railroad Co., 110 U. S. ,209, 3 Sup. Ct, Rep. 573; Appeal 
of Ôolmnbia Nat. Bank, 16 Wkly. Notes Cas. 357; Graham v. Rail- 
road Co., 102 U. S. 148; Monroe v. Smith, 79 Pa. St. 459. They 
were not shareholders of the corporation at the time of the transac- 
tion, and were not injured by what took place. The contract had been 
fully executed long before the plaintifis acquired their shares of stock, 
and they took them with full knowledge that the bonds and mortgage 
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of the corporation weré outstanding and unpaid. Moreover, tlie very 
stock they now hold was part of tbe issue to Samuel R. Bullock & Co., 
under the construetion' contract wliich they now impugn. But in this 
controversy the plaintiifs may be considered as representing the corpo- 
ration itself, and clothed with its rights. It is then open to the corpo- 
ration to défend against the bonds and mortgage, or trust-deed, or to 
question their validity? At the outset of the discussion, it is to be 
bofhe in mind that the bonds are negotiable instruments, and were pur- 
chased before maturity in the open market, for a large price, by the Na- 
tional Water-Works Investment Company, without notice of anything 
affècting: their validity. Furthermore, this is not a case of a total want 
of power in the corporation to act. Undoubtedly, the Corry Water- 
Works Company had the right to createan indebtedness for the purpose 
of cori&trûcting its works, and to issue therefor bonds secured by a mort- 
gage, or trust-deed; and the utmost that can be said in impeachment of 
. its action is that, in the exercise of the power, it diJ not conform to the 
requiremerits and limitations which the law imposed upon the Com- 
pany. But, in OU Oreek,€tc., R. Co. v. Pmnsykania Tranap. Co., 83 Pa. 
St. 160, it was distinctly ruled by the suprême court of Pennsylvania 
that wbere ti corporation bas entered into a contract which has been fuUy 
exeéutedi by the other party, and nothing remains to be done but for it 
to pay the considération money, it will not be allowed to set up that the 
contTactmas ultra vires. And in Wright v. PipelÂne Co., 101 Pa. St. 204, 
it was heldtliat where a corporation, al though prohibitéd by its charter, 
contracted for the purchase of stock in another corporation, and the con- 
tract was execUted by thé delivery of the stock, in an action on a prom- 
issory inote given for tbe price of the stock, in the hands of a holder for 
value, itcould; not défend on the ground that the contract was beyond its 
corporate powers. 

Turning now to the spécifie objections urged against the validity of 
the bonds and trust mortgage, wè find that in the case of the Appeal 
of ColntnhiaNat. Bank, mpra, in which an issue of corporate stock was 
involved^ tbe suprême court of Pennsylvania held that the only object 
of the ' prescribed notice of a propôsed increase of stock was to give in- 
formation tothe sharebolders, and if they had such knowledge from any 
source it was enougb. Now, every shareholder of the Corry Water- 
Works Company was présent when the issue of the bonds and trust 
mortgage was determined on, and ail voted in favor of that measure. 
Again, in Hardware Go. v.>Phalm, 128 Pa. St. 110, 18 Atl. Rep. 428, 
where, to a scke/facvis on a mortgage of a corporation , the recei ver of the 
corporation made défense that the debt was not authorized by a previous 
meeting nnd consent of stockholders, as directed by section 7, art. 16 of 
the constitution, and thé act of April 18, 1874, the défense was overruled, 
the court .holding that When a corporation has received the benefit of 
money borrowed on itsniortgage, and the stockholders knew of it, ând 
madé no objection within a reasonable time to the lack of authority in 
thé corporate officerà tb irnake the loan, neither the corporation, its' 
stockholders, nor Itacreditors «an fiet up such want of authority in a suit on 
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ihe mortgage, nor can the receivei of the company do so for them. In 
Reed's Appeal, 122 Pa. St. 565, 16 Atl. Rep. 100, it was declared by thç 
court that a contractor who had knowledge that under a trust mortgage 
of a corporation the issue of bonds was in excess of the capital stock 
paid in, and who was a' participant in the fraud of such issue» could not 
attack the validitj'^ of the mortgage as in violation of the statute. No 
more, in my judgmeht,îs it compétent for the corporation itself, which 
has received and enjoys the fruits of its mortgage bonds, to assail their 
validity in the hands of a b&nafide porchaser for value, on sUch grpund. 

We hâve already seen that the considération which passed from Sam- 
uel R. Bullock & Co. to the Côrry Water-Works Company waS largely 
în excess of the whole issue of mortgage bonds, and this, too, without 
taking into considération a contractor's profit. Therefore, therè is really 
no ground for the assertion that the jndebtedness so created waa ficti- 
tiouS) and, certainly, under the facts of this case, neither the corpora- 
tion nor its stockhoideM cain be heard éo to allêgç to the préjudice of 
the innocent bondholder. If the construction contract, as a whole, of- 
fended against the constitùtibnal and stàtutory provisions hère îrivôked, 
the corrective power résides in the comnaonwealth, which alone can zïow 
complaih oif tne cômpletçd transactioij, Appeal o/ Oolumbia Nàt. Bank, 
swprd. This pririciple, which indeed is décisive of the entire casé, was 
recognized as soi^od, an4 was, enforced in iJani Vi\Mi«A^î«8, 98 IJ. S. 
621, wherè a mortgagor sought to enjbin a sale of the raortgaged prem- 
ises under a powercontained p the piortgage; on'the ground thât it 
was taken in violation ofthei national banking law; and in. Fr^v* 
.i'«|«ier, 132 TJ.,S.!282,:10 Sup, Ct. Ilep. 98, wbere fl foreign corpora- 
tion had piirchased land, and taken a çoij voyance thereof in; difept vio- 
lation of theiaws of tlie state in which the laijd wa$: sitHatediife was, 
nevertheless, held :that the corporation took the.title ap -iÇtgftinstJts 
grantor and his subséquent grant^e, and that it was for the atftt^; aione 
to question the; vaïidity of the deed ©f conveyance to the corporation, 

Let a decree bç drawn dismissing thebill of çomplaiut, with. costs. 



Habtfobd Fiée Ins, Co. et cd. v. Bonner MEUCANTHit! Go. 

(Circuit Court, D. Montana. November 6, 1890.) , , 

1. Arbitkation and Awabb — ^MiscONDucT op Arbitratobs. 

An award maÂer by an arbitcator, or an uOipiro oetween two arbitratOrs, as to ike 
amount of loss upon a stock of gooâsâamaged by fire, without any examlnalion of 
tbe goods themBelves, but mereiy from bills, invoice booka, i^iid iikvehtôries, is in- 
.valid.' , 
Z-oSamb. ■ ■ ■ . ; . , 

An award znadé by an arbitrator not upon his own judgment or by reason of any 
investigation wbich he lias màdfi, but solely at'the directfôn of one of'ttafr parties, 
.• isinvalid. ■ 'y j : - ■ . ' :.:■ , ;, - ; : „■:'.' : , ' , . î ;? . li . ' 

S. BAME—VACATiue Award. . ".-, , ; ,■„ . , 

Codé Civil ProC. Mont. %% 459^468, which provtde for ^bniittiiig bauséS to aitbitra- 
' tUm, xegulatus ttte'dondiict of ^bitratora, and.prbvideS'£(n:.Yaii!atiiig tta« awaKd by 
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motion tipon grounds speoifled thereln, do not apply to a submîssion and award 
whlch is not made a record of the court. 

4. Samb — Jtjbisdiotion in Equity. 

But, even if the Montana statute does apply to suoh a case, it cannot deprive the 
fédéral courts of any jurisdlction whioh they may hâve under the judioiary act of 
1879 to entertain a blU in equity to set aside the award, since the statute was passed 
after the Judiciary act. 

5. Same — Action on Award. 

In an action at law upon an award, no défense can be made upon the merits of 
the award, but only upon matters affecting the jurisdictiou of the arbitrators ; and, 
8S a légal défense would not be an adéquate remedy where misconduct in making 
the award is oharged, a court of equity -would hâve juriadiotion of a bill to set it 
aside. 

6. EquiTT — Pleadinq — Mcltifakiousness. 

Where a number of insurances companies, affected by a loss, join in submitting 
to arbitration the question of the amount of damage, and a single award is made, a 
single bill brought by ail the companies as parties plaintift to set aside the award 
is not multifarious. 

7. Courts — Jcbisdictional Amount. 

Where it appears f rom the bill that the amount of Insurance given by each of the 
plaintifts exceeded $2,000, and there is nothing to show tliat the loss was to be ap- 
portioned pro rata to the amount of each pQlicy, the court cannot présume that such 
was the case, and has jurisdiotion as to each plaintiff, even though the total insur- 
anoe exceeds the loss fized by the award, since the insured might sélect certain ot 
the policies, and sue upon them for their fuU value. 

In Equity. On demurrer to bill, and motion for injunction. 
Haggin & Van Neas, {Geo. C, Qorham, Jr., of counsel,) for complain- 
ants. 

Forlm & Forbis, {M. Kirkpatrick, of counsel,) for défendant. 

Knowles, J. The plaintifFs, being 17 Insurance companies, havepre- 
sented to this court their bill of complaint in equity, and, among other 
prayers, ask for an injunction enjoining défendant from commencing or. 
prosecuting any actions at law against plaintiffs by reason of an award 
hereinafter described, or in any manner taking any steps to enforee any 
claim under, or by virtue of, or based upon said award, pending this ac- 
tion, and that, upon a final hearing, said award be vacated and annuUed, 
and the preliminary injunction be made perpétuai. It appears frora. 
plaintiffs' bill that plaintiffs severally, with other Insurance companies, 
insured certain property of défendant against loss by fire, or damage on 
account thereof. That there was a loss of and damage to said property 
on account of a fire which occurred in the vicinity of the place where the 
same was situated. That, as to the amount and extent of this loss, 
there was a dispute between plaintiffs and défendant. With a view of 
settling this dispute, plaintifls and défendant entered into an agreement 
to submit the same to arbitration. That in this agreement it was pro- 
vided plaintiffs should sélect one person to act as arbitrator, the défend- 
ant a second person to act as such, and that thèse two should sélect a 
third who should act as umpire, and décide between the other two 
in matters of différence only, and that the said three persons, or any 
two of them, should a true return and award make under oath of 
the soiind value, and loss and damage, or loss or, damage of or to said 
property. That in pursuance of said agreement the plaintiffs appointed 
one Joseph P. Treanor. The défendent, one G. B. Rockwood, and thesé 
two elected as umpire one Théodore Schurmeier. It is further set forth. 
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in the bill that the said Rockwood and Schurmeier signed an awavd of 
the value of the loss and damage to said property, of $60,624.73. That 
in making said award, and in acting as an arbitrator, the said Rockwood 
and the said Schurmeier were guilty of such misconduct as would avoid 
and render null and void said award, in this: (1) That they estimated 
the loss and damage to said property largely in excess of the actual loss 
and damage to the saine. (2) That the said Rockwood did not act upon 
his own judgment orbyreason of any investigation or examination made 
by him, but under the direction and in the interest of défendant, and 
that he agreed to the award and final making of the same under the di- 
rection and at the instigation and in the interest of défendant. (8) That 
said Schurmeier did not act with either of the other arbitrators in esti- 
raating the loss or damage to the property injured, and that he did not 
act with the other arbitrators, but by himself, in making his estimâtes, 
and that he did not in fact examine the property damaged, but waited 
until the other two had completed their examination, and, having ob- 
tained their separate estimâtes of damage and loss, separated himself 
from said other two arbitrators, and each of them, and by himself, and 
without the advice, counsel, or assistance of such other arbitrators or 
either of them, proceeded to détermine arbitrarily, and without examina- 
tion of said damaged property, the loss and damage to the same; that 
in arriving at the value of said loss and damage he procured from de- 
fendant its bills, invoice books, and inventories, and in the absence of 
his co-arbitrators, and the représentatives of plaintifiFs and défendant, 
and other insurers, arbitrarily and unjustly âxed and determined the 
amount of loss and damage to said property. (4) That the said Rock- 
wood and Schurmeier did not fully examine into the matter of said loss 
and damage, and did not take into considération the âge, location, or 
condition of said damaged property at the time of said fire, and did not 
make proper or any déductions for dépréciation, or of property saved, 
and did not find the damage to be the sum awarded by them. The al- 
légations amount to about this: Rockwood acted under the direction of 
défendant, and not as an arbitrator, nor upon his own judgment, and 
upon his own investigation; Schurmeier did not make up his own 
estimate from an examination of the propejty injured; and did not 
act with the other arbitrators, but by himself, in making his esti- 
mâtes. And, lastly, that the award was not what the said Rockwood 
and Schurmeier found was the damage or loss to said property on ac- 
count of said fire. The défendant demurred to the bill of complaint on 
grounds, in substance, as follows: (1) That the bill did not contain 
any matter of equity whereon this court can ground any decree, or give 
to plaintiffs any relief against défendant; (2) that there appears in said 
bill that there is a misjoinder of plaintiffs; (3) that it appears from the 
bill that the plaintiSs hâve a complète and adéquate remedy at law, and 
that this court bas no jurisdiction of the cause; (4) that the bill contains 
not any matter of equity wherein to sustain such writ of injunction as 
is sought and prayèd for in and by said bill. The demurrer admits ail 
the allégations of the bill well pleaded to be true, and hence ail the above 
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facts iiiii$t be taken as true in considering the démarrer and motion be- 
fore it. An award made by arbitrators may be set aside and declared 
niili àrid void when it clearly appears that the arbitrators who signed the 
award weré guilty of misconduct, partiality, or fraud. Svllivan v. Frink, 
3 lowa, '66; 1 Amer. & Eng. Enc. Law, tit. "Arbitration," p. 707, and 
cases cited. Does the bill show sûch a misconduct on the part of the 
arbitrators or either of them as wonld justify a court in eetting asid& 
their award? If Rockwood acted as alleged under the direction of the 
défendant, and signed the award under its direction, and did not act 
upon his own judgment, or by reason of any investigation he had made, 
then he cannot be said to hâve acted as an arbitrator in the case at ail, 
but as thé ïnouth-piece of défendant. It bas been decided that, when 
an arbitrator makes up his award on account of any private conversation 
with bnè ôf the parties to the cause to be arbitrated, it should avoid his 
awani. Mpshierv. Shear, 102 111. 169. Much more should it avoid his 
award when- be aets, not upon his own volition and investigation, but 
under the direction of one of the parties. The facts alleged show such 
misconduct on the part of Rockwood as should render void any award he 
made. If Schùrmeier did not examine the damagedgoods, butprocured 
thesépàrate estimâtes of each of the other arbitrators, and then obtained 
the bills,' invoice books, and inventories of défendant, and made up his 
estimate of damage and loss from thèse, he was guilty of misconduct 
whicb shoUld avoid his award. It is évident from what appears in the 
bill that it'was intended the arbitrators should make a personal exami- 
nation of the damaged property. At ail events, they should take some 
évidence iipon this subject such as would qualify them to form some 
just estimate of the damage sustained. In this case it was not contem- 
plated thàt they were to act without évidence. How could Schùrmeier 
tell which was right in his estimate of damage without some évidence 
bearing upon the issue presented. He does not seem to hâve consulted 
either of the other arbitrators. Bills, invoice books, and inventories 
would not seem to be proper évidence alone upon which to base an esti^ 
mate of the damages or loss to the property on account of the fire. 
When an arbitrator acts without sufRcient évidence, or without a full 
heàring, or any bearing, of a case submitted to him, his award is void 
for misconduct. Haldead v. Seaman, 82 N. Y. 27; Pudickar v. Lxmrance 
. Cb., 62 N. Y. 405; Alexander v. Curmingham, 111 111, 511; Day v. Ham- 
mond, 57 N. Y. 479; Ing-mham, v. Whitmore, 75 111. 24; Van Cortlandt v. 
UnderkW, njohns. 405. There allégations in the bill show that Schùr- 
meier acted without consulting the other arbitrators, but alone. If he 
was what is called a "third arbitrator," this was misconduct. Haven v. 
Winnisimmet Go., 11 Allen, 377. If he was an umpire, as distinguished 
from a third arbitrator, it was proper for him to act alone, and make up 
his décision alone. UnderhiU v. Van Cortlandt, 2 Johns. Ch. 339; Ingra- 
harh, v. Whitrnore, 75 111. 24. The allégations in the bill are: 

"That the amount of loss and damage to said property, [that is, the prop- 
erty of défendant,] by reason of said fire, should be eslimated, appraised, and 
determined in détail by G. E. Rockwood and Joseph P. Treanor, together with 
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athirdpersoj^, tobemutually selected and appointed by, said Bockwood and 
Trèarior, whoshould act as umpire to décide between them, the said Rockwood 
and Treanor, in matters of différence only, and that the said three persons, or 
any two of them, should a true return and award make unUer oath." 

Perhaps an examination of the agreenaent of submission would make 
this œatter more clear. I am inclined to hold that, under the alléga- 
tions of the bill, Schurmeier should be considered as an umpire, and not 
as a third arbitrator. If he was to décide between them in matters of 
difiference, neither of the others could take any part in his délibérations. 
He was to décide between them, not with them; and he would certainly 
be required to arrive at his conclusions alone. There is only one thing 
that seems contrary to the view that he was an umpire and not a third 
arbitrator, and that is that one or both of the other arbitrators was or 
were to sign the award with him. An umpire, properly such, signs his 
award alone. 

Has this court, sitting as a court of chancery, jurisdiction to deter- 
mine the issue presented in the bill? — that is, the jurisdiction, as such 
court, to set aside the award of the arbitrators for the above misconduct? 
The plaintifTs are not citizens of Montana. The défendant is a citizen 
thereof. This sufliciently appears in the bill. This is sufficient to give 
the court jurisdiction if it has jurisdiction of the subject-matter of the ac- 
tion. If the plaintiffs bave a plain and adéquate remedy at law, this 
court, as a court of chancery, has no jurisdiction of this case. Thompson 
V. Raûroad Cos., 6 Wall. 134. The jurisdiction of a court of equity to 
set aside and cancel awards was settled at an early day. 2 Pom. Eq. 
Jur. § 919. And formerly such relief could be obtained only jn a court 
of equity. Emmet v. Hoyi, 17 Wend. 410; UnderkiU v. Van Cortlandt, 
2 Johns. Ch. 36tj; BurcheU v. Marsh, 17 How. 344; Doke v. James, A N. 
Y. 568. The statutes of Montana (Code Civil Proc. §§ 459-468) provide 
for submitting causes to arbitration, and régulâtes in some particulars 
the conduct of the arbitrators, and provides for vacating on motions, 
awards upon grounds stated in the statute. If this action was in a state 
court, it might be urged that under the statute there was a plain and 
adéquate remedy at law, and that there was no need of resorting to a 
court of chancery. It may be true, however, that the setting aside of an 
award on motion is confined to those cases in which the submission is a 
rule of court, and a judgment may be entered upon the award. This 
was the case under the statute of Wm. III., (see Emmet v. Hoyi, 17 
Wend. siipra,) and there is much in the statute of Montana to indicate 
that the setting aside of awards .should be confined to cases where the 
submission is made a record of the court. See, also, Burraughs v. David, 
7 lowa, 155. In this case the submission was not made a record of the 
court, and it is doubtful if it is of that class of awards which it is con- 
templated by the statute should be made a record of court. It is then 
an arbitration according to common-law rules, and not governed by the 
statute. But, if it was, this statute could not take away the equity ju- 
risdiction of this court, having been passed since thegrant of jurisdiction 
to the courts of the United States made by the judiciary act oM879. Mo- 



156 FEDERAL REPORTER, Vol. 44. 

Conihayv. Wright, 121 U, S. 201, 7 Sup. Ct. Rep. 940. Generally, it 
niay be said, state statutes cannot affect the equity jurisdiction of the 
United States courts. 

It is true, as is claimed by the défendant, that the plaintiffs could hâve 
set up, in an answer or counter-claim, in an action in the state courts, 
the f^t set up in their bill of complaint herein. But this would not be 
a "légal défense," as I understand that terra. It would be an équitable 
défense to an action at law, which is permitted under the Civil Code. In 
the case oî Day v. Hammond, 57 N. Y. 479, it is held that under the 
statute the application to set aside an award isan appeal to the équitable 
powers of the court. Several cases hâve been cited to the effect that, 
where arbitrators fail to give notice of the time and place of hearing be- 
fore them, the award made by them is absolutely void, and that thèse 
facts may be set up in défense to an action at law upon the award. El- 
•mendorfv. Harris, 23 Wend. 628; Curtis v. Sacrammto, 64 Cal. 102-106; 
Eniery v. Ovnngs, 48 Amer. Dec. 580; and others cited by défendant. 
In thèse cases the want of this notice is treated as something akin to a 
want of service on a défendant in an action at law. It is considered that 
the arbitrators bave no jurisdiction in such a case to, hear and détermine 
the cause submitted to them, and that as a want of jurisdiction is good 
as a défense to a judgment at law, so is this plea of a want of notice a 
good défense to an action upon an award. The courts, however, make 
a distinction between an award which is absolutely void, and one which 
is only voidable. Where the arbitrators are guilty of misconduct which 
does not afifect what may be called their "jurisdiction," and which does 
notappear upon the face of the award, then, prior to the statutes above 
named, the award could be set aside onl}' in a court in equity upon a 
proper bill. Truesdale v. Straw, 58 N. H. 207; 2 Story, Eq. Jur. § 1452. 
In Hamiltonv. Cummings, 1 Johns. Ch. 517, Chancellor Kent held that 
"a bill in cbaneery will be entertained when the instrument sought to be 
set aside is liable to abuse from its negotiable nature, or because the dé- 
fense not arising on its face may be difficult or uncertain at law, or from 
sorae other circumstance peculiar to the case, and rendering a resort 
hère" — that is, to a court of equity — "highly proper." In this case the 
allégations of misconduct do not go to the jurisdiction to hear the dispute, 
and it does not appear that the misconduct appears on the face of the 
award. It is also alleged that défendant threatens to commence an ac- 
tion on the award. And I am satisfied that this misconduct could not 
be set up in défense to an action at law in any United States district or 
circuit court. . In the case of Insurance Co. v. Stanchfield, 1 Dill. 425, the 
United States circuit court of the eighth circuit say that the misrepre- 
sentations and fraud complained of were a good défense to an action at 
law on the policy, and available as such to the company; "and, again, 
the company bas a full, plain, and perfect défense to the policy at law, 
and no reason is shown .,hy a resort to equity is either necessary, expé- 
dient, or proper." In that case the allégations in the bill were that the 
policies of insurance sought to be canceled were obtained from the in- 
surance> company by fraudulent représentations. Such a défense would 
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have been a good défense to any action at law upon those policies. Fraud 
in procuring an instrument caa always be set up as a légal défense to any 
action on the same. Smith v. Mciver, 9 Wheat. 532. In this case I 
hâve shown that the misconduct complained of could not be set up as a 
légal défense to an action at law on the award, and hence that the plain- 
titfs had no plain and perfect défense at law to the award; and hence 
that case cannot be a guide in this action. 

I cannot see from the allégations in plaintififs' bill, which are admitted, 
what equities the défendant has which should require of the plaintififs 
a performance thereof before they should be awarded the relief they ask. 
There may appear equities of défendant which should be allowed be- 
fore this suit is terminated, but I can see none now. The plaintiffs in their 
reply brief cite many authorities to the efifect that, if the award was ob- 
tained by the fraud of défendant, it has no equities in this case. If fraud 
is claiined on the part of the défendant, I do not think the facts conr 
stituting the fraud are set forth with sufficient clearness to entitle thenj 
to any relief on this ground. The facts constituting fraud should always 
be fully set forth. Goodwin v. Goodwin, 59 Cal. 660. 

The award in the case was the resuit of a joint submission made by 
ail the plaintififs in company with other insurance companies and défend- 
ant. The award is one instrument. Each of the plaintiffs is interested 
in the award, and is interested in the question of its cancellation. Hence, 
I think the bill cannot be said to be multii'arious. The plaintififs bave 
a common interest in the suit. Story, Eq. PL §§ 637, 537o. It does 
not appear from the bill whether each one of the plaintififs would be lia- 
ble to défendant for the fuU amount it insured the property of défend- 
ant on this award; that is, it does not appear but the défendant might 
sue andrecover of each one of the plaintififs on this award, the full 
amount of the sum such plaintifif insured defendant's property. It ap- 
i)ëars from the bill that the insurance given on the property of défend- 
ant by each plaintifif exceeds $2,000. It is true that it shows that the 
amount of ail the insurance policies on this property exceeds the amount 
of the loss:specified in the award. The défendant cannot recover cer- 
tainly more than the amount of the award; but, unless there is sonie 
provision in the policies that défendant can recover, wiiere the insurance 
exceeds the amount of the loss, only a pro rata sum of each insurer, it 
might sélect certain of the plaintiffs, and sue each for the full amount 
of insurance it gave. Cromie v. Insurance Co., 15 B. Mon. 432. If it 
should turn out, however, that the conditions of the policies given by 
each plaintifif provided that, where there was a loss less than the full 
amount of the 'insurance, then each plaintifif would be liable only for a 
pro rata sum proportioned to the loss and damage, and the full amount 
of insurance, then it may appear that some of the plaintififs are not in- 
terested to the amount of $2,000 in having the award canceled; and then 
the question would arise as to the jurisdiction of this court to try this 
cause as to such plaintifif. The point presented in some of its aspects 
would be similar to that decided in the case of Ilaioley v. U. S., 108 U. 
S. 549;, 2 Sup. et. Rep. 846, and Seaver v. Bigelowa, 6 Wall. 208. I dp 
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not think the Oourt êan go beyond thô plëadings and find even from 
Btiatements of ootansel, or présume that tbe ihsarance policies given de- 
fendant by idkintifls had a pro rata clause therein, This courty then, up 
46 this time, it Would appear, bas jurisdiction tô try this cause as to ail 
the plaintiffs. It was riot necessary to make thè arbitrators parties to 
this action* Arbitrators constitute a tribunal selécted by the contend- 
ing parties which in its nature isjudicial. Mbst of the cases treat an 
Àward in the nature of a judgment, and I cannot see why there is any 
more reason for raaking the arbitrators parties to this suit than there 
wôuld bé in making a court a party to an action to set aside its judg- 
ment.- The demurrer of défendant is ovérruled, and the motion of the 
plaintiffs for an injunctibn pendingthis action will be granted until the 
furtheï order of this court. Before issuing the injunction, the plaintiffs 
must exécute to défendant, with two or more sufficient sureties, a good 
and sufRcient bond, to be iapproved by this court, or a judge thereof, to 
seoure the défendant against any loss or damage onaccountof the issuing 
ofsaid injunction, in the sum of $75,000. 



FiEST Nat. Bank of Wilmington v. HeebeeT, State Treasurer. 

(Oircutt Court, D. Delaware. Ootober, 1890.) 

National Bakks— Taxation OF Stock. 

Under Bev. St. U. S. § 5219, providing that shares of national bank stock may be 
taxed as part of the personulty of the owuer, and that each state may tax them in 
its own manner, except tbat the taxation shall not be at a greater rate tban is Im- 
posed on other moueyed capital ownéd by citizens of tbe state, a state may tax 
national bank sbares held by its corporate or indivldual citizens as an investment, 
subject to tbe restriction that the tax shall not exceed the burdeu upon similar 
property In the state. 

In Equity. 

Levi 0. Bird, Andrew E, Sanbom, and John Beggs, for complainant. 

Benjamin Nielda, for défendant. 

McKennan, J. This suit is brought to relieve the complainant from 
the levy and collection of a tax imposed by the state of Delaware upon 
certain of its shares as a national bank, incorporated under the laws of 
the United States, and held by corporate or individual citizens of the 
state. This question is to be resolved by the true meaning and construc- 
tion of the act of congress defining and limiting the power of the states in 
taxing national bank shares. The only portion of the act of congress to 
which it is necessary to refer at iength is section 6219 of the Revised 
Statutes, which is as follows: 

"Nothijig herein shall prevent ail the shares in any association from being 
included in the valuation of the personal property of the owner or holder of 
suoh shares, in assessing taxes imposed by authority of theatale within which 
tbe. association is located; but the législature of each staté may détermine and 
direct the manner and place of taxing ail the shares of national banking as- 
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soeiations located within the state, subject only to the two restrictions, — that 
the taxation shall not beat a greater rate than isassessed upon othermoneyed 
capital in the hands of individual citizens of such state, and that the shares of 
any national banking association owned by non-residentsof any state shall be 
taxed in the city or town where the bank is located, and not elsewhere. Noth- 
ing herein shall be construed to exempt the real property of associations f rom 
either state, county, or municipal taxes, to the sameextent, according to its 
value, as other real property is taxed." 

The only property in the state of Delaware which is Ihe subject of 
taxation ia real estate, live-stock, and national bank shares; and the ob- 
ject of this section of the act of congress, as was said by Mr. Justice 
Miller in PeopU v. Weaver, 100 U. S. 539, was to confer upon the states 
a power which they would not otherwise hâve had, and limiting ita ex- 
ercise so as to prevent a discrimination against national bank shares as 
compared wîth other moneyed capital. "In permitting the states to tax 
thèse shares, — that is, the shares of national banks, — it was foreseen 
that the authorities might be disposed to tax the capital invested in 
thèse banks oppressively." So thereîore in Mercantile Nat, Bank v. City 
of New York, 121 U. S. 155, 7 Sup. Gt. Rep. 826, where the construc- 
tion and meaning of the act of congress came before the suprême court, 
and it wasnecessary to interpretit as it relatedtothe taxation of national 
bank shares, the court says: 

"A tax upon the money of indlviduals invested in the form of shares of 
stock in national banks would diminish their value as an investment, and 
drive the capital so invested from this employment, if, at the same time, si m» 
jlarinvestments and similar employments under the authority of state laws 
were exempt from an equal burden." 

The main purpose of congress, therefore, in fixing limits to state tax- 
ation on investments in the shares of national banks, was to render it im- 
possible for the state, in levying such a tax, to create and foster an un- 
equal and unfriendly compétition, by favoring institutions or indlviduals 
earrying on a similar business and opérations and investments of a like 
character. The language of the act of congress is to be read in the light 
of this poliçy. Applying this rule of construction, we are led, in the 
first place, to consider the meaning of the words "other moneyed capital," 
as used in the statute. Of course it includes shares in national banks; 
the use of the word "other" requires that. If bank shares were not 
moneyed capital, the word "other" would be without significance. This 
case may then be regarded as impressing a determinate import upon the 
words of the act of congress. By this judicial définition of them, "moneyed 
capital" means national bank shares held by indlviduals as an investment, 
^nd the tax cpmplained of is subject to the restricted power of the state 
to impose a tax upon it, not exceeding the burden upon similar prop- 
erty in the state. It is undeniable that national bank shares are subject 
only to a tax of one-fourth of 1 per cent. , which is the same rate imposed 
upon each share of the cash value of the shares of the capital stock of 
every banking institution incorporated by or organized under the laws 
of the state of Delaware. It foUows, therefore, that the complainant is 
not entitl^ to thç relief piayed for, and its bill is dismissed, with costs; 
and it issçt ordpred.. 
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DiECKERHOFF et ol. V. RoBERTSoN, Collector. 

(OtroMit Court, 8. D. New York. Novemtor 25, 1890.) 

CtrsTOMS DuTiES— Classification— "Pins, Solid Head ok Otheb. " 

"Mourningpins, ""hat pins," "bonnet pins, " " shawl pins, " being articles com- 
posed of a steelor liardened-iron shank, varying in length according to the spécifie 
désignation of the article, f rom one inoli to five inches, pointed at one end, and having 
a round or eut head of glass or jet, either polished ordull, and "safety pins, " being 
an article composed of brass, having a shank of about one iuch and a quarter in 
length, the point being protected by a shield or guard of the same material, are 
"pins, solid head or other, " dutiable at 30 per cent, ad valorem under Schedule C 
of the tariff act of March 8, 1883, (TarifE Ind. par. 209,) and not "manufactures, 
articles, or wares not speoially enumerated or provided for in tbis act, composed 
whoUy or in part of iron, steel, oopper, lead, nickel, pewter, tin, zinc, gold, silver, 
platinum, or any other métal, and whether partly or whoUy manuf actured, " duti- 
able at 45 per cent, ad valorem, (same schedule, lariS Ind. par. 316.) 

At Law. 
. Action to recover back duties alleged to hâve been illegally exacted by 
the défendant, collector of the port of New York. The goods involved 
in the présent suit were imported by the plaintififs from Germany and 
England in 1883 and 1884, and were invoiced in the English and Ger- 
man languages as "mourning pins," "hat pins," "bonnet pins," "shawl 
pins," and "safety pins," and were classified by the collector as to the 
mourning, hat, bonnet, and shàwl pins as "manufactures of glass and 
steel," dutiable at 46 per cent, ad valorem, under Schedule C of the tar- 
iff act of March 3, 1888, (Tariff Ind. par. 216,) and as to the safety pins 
as "manufactures of brass," dutiable at 45 per cent, ad valorem, under 
the same schedule and paragraph. The plaintiffs duly protested in the 
case of each entry, claiming the articles to be dutiable at 30 per cent. 
ad valorem, under the provision of Schedule C of said tariff, (Tariff Ind. 
par. 209,) as "pins, solid head or other,"and duly appealed from the dé- 
cision of the collector to the secretary of the treasury, who affirmed the 
classification of the collector. The plaintiffs' witnesses gave testimony 
showing that the articles in question, with the exception of the safety 
pins, were manufactured of steel or hardened iron, with glass or jet 
heads, the mourning pins varying in length from one to two inches, the 
shawl pins being somewhat longer, and the hat pins reaching, asto some 
of the articles included in the invoices, a length of five inches; that the 
mourning pins were used for the purpose of pinning articles of wearing 
apparel of black or dark colors; that the shawl pins were used for fasten- 
ing ladies' shawls or belts; and that the hat or bonnet pins were used 
to fasten ladies' bats or bonnets upon the head; that the safety pins 
included in the invoices were an article of brass having a sharpened 
shank of about one and a quarter inches in length, furnished with a 
shield or guard of the same material, not having strictly any head at ail, 
but used for many of the purposes, in fastening the clothing of children 
and adults, to which the ordinary pin of wholesale and retail trade was 
used. The plaintififs also produced a number of witnesses from the 
wholesale trade in the city of New York, who testified that the gênerai 
désignation of "pins," as understood in trade and commerce in thia 
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country, at and immediately prior to the passage of the tariif act of 
Marcb 3, 1883, included ail the articles in the plaintiffs' invoices. In 
support of his classification of the merchandise for duty, the défendant 
coUector introduced the évidence of a number of représentatives of the 
leading American manufacturers of the ordinary "neplmidtra" or "ada- 
mantine" pin, known in the trade at the time of the passage of said tariff 
act, which article was shown to hâve been designated as"pins,"with the 
further définition of "ne pins uUrn," "adamantine," etc.; that this article 
was composed of brass or iron wire about one inch in length, made by 
machinery, having a sharpened point and a solid head made from the 
same pièce of wire as the pin itself; that thèse pins were commonly 
white, but that there was a class of them known as "jet pins," or 
"mourning pins," made> in the same way, and of the same sizes, but 
coated with black japan; that the ne plus ultra and adamantine pins came 
stuck upon papers, and were sold on such papers; that an article essen- 
tially the same as the American ne pbis ultra pin was imported from 
■ England, and sold in this market as ne plus ultra pins of varions makes; 
that there was also known to the Irade, at that time, an article called a 
"German pin," being made of brass wire, and having a head composed 
of a fine wire coil about the blunt end of the pin, and consequently not be- 
ing solid headed. The défendant also produced a number ofwitnesses in 
the commission and notions trade, who testified that the trade term, 
"pins," designated primarily the ne plus uitra or adamantine pin, as 
commonly sold in the wholesale and retail trade. Thèse witnesses ad- 
mitted, on cross-examination, that différent varieties of brass and iron 
wire pins, made by machinery and having solid heads, from the dimin- 
utive "Lill pin," of not more than one-half an inch in length, to a brass- 
wire solid-headed shawl pin of three inches in length, and the solid- 
headed wire jet pins, or mourning pins, last above referred to, were in- 
cluded, in their opinion, in the gênerai trade term of "pins." The 
safety pins were shown to hâve been also known in the trade by the 
names of "nursery pins," "diaper pins," and "toilet pins." 

Edgar Ketdium and Edward Hartley, for plaintiffs. 

Edward MUchéH, U. S. Atty., and James T. Van Renssdaer, Asst. U. S. 
Atty., for défendant. 

Lacombe, Circuit Judge, (charging jury.) Gentlemen of the Jury: 
In the tarifi' act of 1883 there is a schedule, lettered C, and headed "Met- 
als," including a great many différent paragraphs, running in number 
from 144 to 216. When thèse goods arrived, the coUector classified 
them under the last paragraph of this métal schedule, 216, which reads 
as folio ws: 

"Manufactures, articles, or wares not specially enumerated or provided for 
in this act, composed whoUy or in part of Iron, steel, copper, lead, nickel, 
pewter, tin, zinc, gold, silver, platinum, or any otlier métal, and whether 
partly or wholly manufactured, forty-flve per centum ad ■odlorem." 

That particular paragraph, as you will see from its phraseology, la a 
catch-ail clause put at the foot of the métal schedule in order to cover 
v.44F,no.3 — 11 
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any manufactures of métal which may, by some déficient enumei'ationi 
or bysome failure to enumerate, hâve escaped inclusion in one or other- 
of the preceding paragraphs; and the rate of duty fixed by it is a high 
onë in order that if an article which has thus escaped is one which should 
propérly paya high rate of duty, it will find itself in the catch-ail clause 
payirtg at least the duties that it should. In view of the fact, however, 
that this paragraph is a catch-ail clause, and with a high rate of duty 
affixed to it, no article should be included within it which, upon a fair 
and reasonable interprétation of the preceding paragraphs, may be found 
propérly included in one or the other of them. It is the plaintififs' con- 
tention dn this case that their articles should not be included in this 
catchrall clause because, as they say, they are to be found specially pro- 
vided for in paragraph 209,: under this phraseology: "Pins, solid head' 
or other, thirty per eentum ad valorem." Now, laws imposing duties 
upon importations areintended for practical use and application by men 
engaged in commerce; and the dénominations of merchandise under 
thosë laws are to be understood in a commercial sensé. In other words, 
it is assumed that congressis ftiUy conversant touching air the nomen- 
clature of trade in every variety of merchandise dealt in in this 
country, ànd about which itlegislatesâome tariff duty; and it is for 
that reason that the testimony of gentlemen in the trade is put before 
youîin évidence in this case. ' You are to understand that congress, 
when it legislated about thèse articles, understood thé trade and com- 
merce in this country. to; be just exactly what you hâve heard it to 
be detailed to you from the witness chair; and in interpreting the 
words which bave been used by congress, you aretogive to them the 
samemeaning which the trade and commerce of this' country would 
hâve understood, that they had in 1888, when congress used those wordsi 
Therefore, in detèrmining whether thèse articles hère aresolid-head pins, 
or are other pins, (for the act, you will remember, reads"Pins, solid 
head or other,") in detèrmining whether they are included in one or the 
other of those groups, you are to décide that pointj enlightened by the 
information which you hâve received from witnesses hère as to what was 
the understanding and nomenclature of trade and commerce in this coun^ 
try in 1883. In other words, suppose that at the close of the labors of 
the committee, and at the moment when the act was up for final passage, 
sgrae one had raised one of thèse aïticlès beibre congress and had said: 
"Hâve we not omitted this article?" What, if they had at that time 
turned to the trade and commerce of this country, would hâve been the 
answer? Would it bave been answered: "No; because it is included in 
pfir^graph 209, which provides for solid-head pins or other pins? " If that 
would hâve been the answer made at that time, then we must assume that 
cpngressintendedto cover thèse articles by the phrase it employed in par- 
agraph 209; . ; If, however, that were not the answer, if the trade, if con- 
sulted at that time, would hâve said: "No; thèse articles hère are not 
known to us aë' pins,' èither as Solid pins, or as other pins, in our trade 
nomenclature, "r— if that had beén the answer .which the trade and com- 
merce of thisoountïy would hâve given in 1883 to such a question, then 
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you are to understand that congress did not include this article in par- 
agraph 209. The question, a« you see, is wholly and entirely one of 
fact. It rests with you to détermine whether the phrase "pins, solid 
head or other" was, in 1883, understood in trade in this coùntry as cov- 
ering articles like thèse which the plaintiffs hâve imported. If it w,a^ 
80. understood, your verdict will be for the plaintiffs; if it was not so 
understood, then your verdict must be for the défendant. The jury are 
entitled to consider the interest of any of the plaintiffs' wituesses, or of 
the firms with which such witnesses may be connected as importers of 
any of the articles involved in this suit, in the classificatipn of suçh ar- 
ticles for duty, as bearingupônthe téstimony ofèuch wituesses as t'athe 
trade désignation of the articles in question. And I will add, generâlly, 
that any interest which any witness may hâve you are of course entitled 
to take into considération in weighing his testimony. 

Mr., Vân Renssdaer. If your honor will permit me, there is one request 
which I did not put in writing, and which I will state to your honor 
verbally. I request your honor to charge that, in considering trade dés- 
ignation, the jury should take into considération not only the trade as 
represented by the importers, but also trade as represented by the man- 
ufacturera of and dealers in domestic articles. 

The Court. The trade and commerce of this country is the trade which 
buys and sells the particular article, whether it cornes iiom abroad or is 
made hère; and the trade and commerce which niakes a désignation is 
the trade and commerce between individuals where the buyer and seller 
are both engaged in that as their business, not where an individual retails 
to a consumer, but where both the parties to the transaction are trade 
men. That being so, it is immaterial whether the goods which they 
buy and sell are made abroad or made hère. It is the whole trade and 
commerce in this country, wherever the goods it handles are made, 
which is to be considered. 

Mr. Van Renssdaer. I would like to make a motion, and to ask for your 
honor's ruling thereon in connection with my first request to charge, that 
is, that the clause "Pins, solid head or other" in the stâtute must be under- 
stood' by the jury to mean only such pins, solid head or other headed, as 
were known as such in trade and commerce at the time of the passage of 
the tariff act of 1883. I move your honor to direct the jury to find a ver- 
dict for the défendant as to the article "safety pin" on the ground that, in 
addition to its not being included in the gênerai term "pins," it is an article 
which ail the testimony shows has no head at ail, I claim the con- 
struction of the statute to be "pins, solid head or other headed;" there 
being no corama after "solid-head," it means "solid headed or other 
headed." And on that ground I move your honor to direct a verdict in 
favor of the défendent as to the safety pins. 

The Court. I shall deny that motion. 

Ifr. Van Rmmdaer, Your honor will give me the benefit of an exception. 

The jury thereupon rendered a verdict in favor of the plaintiffs. 
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EuTïîET et al. V. Craps et al. 
{Circuit Court, D. South Carolina. November 7, 1890.) 

Duposmow— Suppression 

A commission to take testimony duly issued and exeouted under Bq. Rnle 67 wlll 
net \>e supf ressed because, V7hen reoeived by the clerk, the envelope containlng 
the testimouy was open at one end, presenting the appearanoe of havmg been woru 
in the mail, the clerk haviug noted the facts on the package and filed it, since which 
time it has remained undisturbed in his offloe. 

Ât Law. Motion to suppress a commission. 
E. W. Hughes, îor the raoûou. 
B. A. Hagood, contra. 

SiMONTON, J. A commission was duly issued in this case directed to 
certain persons in Wytheville, Va. Oa the 29th September last, a pack- 
age was teceived bythe clerk of this court through the mail, bearing the 
name of this cause, with the names of the commissioners and their seals 
across the flap of the envelope. Upon the package is the certificate of 
one of the commissioners thathe deposited it in the mail at Wytheville, 
Va., on 27 th September, 1890. It reached Charleston on 29th Septem- 
ber, 1890, and one end of the envelope was open, presenting the appear- 
anoe of having been wom in the mail, the opposite corner of the envel- 
ope presenting the same appearance. On its receipt, the clerk indorsed 
on the package this fact, filed it, and it has been undisturbed in his of- 
fice. This commission was issued under the authority of Eq. Rule 
67, and is in accordance with the well-established rule of the court 
of chancery. The commissioners did their duty in ail respects as to the 
certification and mailing of the package. There is no reason to suspect 
that the contents of the package were seen by any one. I am satisfied 
that the abrasion of the envelope occurred in the transmission in mail- 
bags. No spécial provision is made respecting the transmission or cus- 
tody of comniissions in the equity rules except in rule 69, which pro- 
vides for the publication of ail the testimony. Our own rule 65 says 
that, when a commission is returned, it may be opened by leave of the 
clerk, upon consent of parties, in writing, indorsed on the commission. 
The rule which applies to dépositions requiring rigid observance of every 
formality does not apply to commissions. In the natural course of things, 
without fault of the party taking out the commission or of the commis- 
sioners, the abrasion has occurred. It would be going very far to de- 
prive the plaintifî of his testimony for this abrasion. The motion is re- 
fused. The parties can, if they choose, open the commission, and pub- 
lish the contents of it; or, if they do not désire it, the clerk will seal it 
in an uûbroken package with his own seal. 
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Lewis v. Withers. 
(Circuit Court, S. D. MîssUHppU November 25, 1890.) 

Taxation — Assbssmbnt — Altération of Eetubu. 

The nnauthorized altération by assessor of tax-payer's retnrn for assessment, 
made according to original survey, to a description in new survey, whereby acre- 
age of lots retumed are decreased, and lots are added to cover balance, and as- 
sessed to unknown, without notice, and a payment on lots as returned, with offer 
to pay ail taxes dne, invalidâtes sale of sucb added Iota. 

(Syllabus tyy fhe Court.) 

At Law. 

Baker & Reneau, and Nugent <k McWiïïie, for plaintiff. 

Ccdhoun, Green & Carson, for défendant. 

HiLL, J. This is an action of ejectment, brought bj' the plaintiff 
against the défendant in the circuit court of Wilkinson county, and re- 
moved into this court, to recover the Jand described in the déclaration, 
to which the défendant interposed the gênerai issue. By written stip- 
ulation, a jury trial is waived, and the questions of fact, as well as the 
questions of law, are submitted to the court. The 80 acres of land for 
which this action is brought hâve been owned by the défendant for many 
years, and are included in lots 3 and 4 of section 22, township 3, range 
5 west, in Wilkinson county, as shown by the tract-lîook of original en- 
tries, and were so entered by defendant's grantor in 1833 and 183.5. 
The whole section was subdivided into lots 1, 2, 3, and 4. Lot No. 1 
has never belonged to défendant, but lot No. 2 is, and long bas been, 
owned by him. Lots 2, 3, and 4 were estimated to contain 262 acres, 
and were usually assessed by that description, and as containing that 
number of acres, except that in 1883 the number of acres was estimated 
at 260, and were given in by the agent of the défendant to the assessor 
for 1887 by the description of lot 2, 62 acres, lot 3, 80 acres, lot 4, 120 
acres, making, together, 262 acres. There is marked in brackets on the 
line of lot No. 3 the figures 40 and letter A, and on the line of lot No. 
4 the figures 80, letter A, but by whom placed there, or when, does nôt 
appear. The proof is that it is not in the handwriting of défendant, or 
his agent, and must hâve been by the assessor's deputy, or some one 
else. Soine time in 1848 or 1849, the surveyor gênerai was directed to 
resection the lands in Wilkinson county, which was done, and a map 
thereof filed in the land-oflSce in Jackson, and by which, lots 2, 3, and 
4, above mentioned, were described as lots 2, 3, 4, 6, and 6, and by 
which the land in controvergy was described as lots 5 and 6, each con- 
taining 40 acres, and being contained in lots 3 and 4, as described in 
the entry tract-book. In 1884, a copy of this map was procured, and 
placed in the oflSce of the chancery clerk of said county, and, as the 
proof shows, has since been regarded as the officiai map of the county, 
for the guidance of the assessors, and others, but no order of the board 
of supervisors has ever been made adopting it, or requiring assessmente 
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for taxes t'j be made of the land in the county, according to the désig- 
nations 8ûd descriptions upon it. ■, The first time any change was made 
in the description of the land in controversy was by the assessors in 
1887, whenrit was desoribed as lots Nos. 5 and 6, each containing 40 
acres. Of this change, neither the défendant nor any agent of his had 
notice. Lots Nos. 2, 3, and 4 wérè assessëd tô défendant, and lots 5 
and 6 to an unknown owner. : Lots 2, S, and 4 were valued at 49 per 
?.cre, and lots, 5 and 6 at $1 per acre. Défendant paid the tax in due 
time, by his agent, on lots 2, 3, and 4. Other laiids belonging to de- 
fendant were not put on the assessment roll or tax-book, but through the 
neglect or oversight of whom does not appear. But, the amount of the 
taxes for that year being se much less than usual, Mr. Koontz, the 
agent of défendant, supposing thére must be some mistake about it, re- 
quested Mr. Carson, defendant's attorney, to go to Wilkinson county and • 
look into the matter, and to ascertain the taxes due, if any, and pay the 
same, and for which heitook the money with him, and ascertained the 
taxes due on other lands of the défendant, which had not been assessëd 
to him, and paid the same. On the examination of the tax-books by 
Mr. Miller, the sheriff and tax coUeetor's deputy, who was in charge of 
that business, and to whom Mr. Garson was referred by the sheriff as 
knowing more about it than himself, it was found that the taxes had 
been paid on lots 2, 3, and 4, the number of acres being desoribed as 
182, which Carson ascertained on the examination of the tax receipt, 
and called Miller's attention to it. Miller got the map in the office from 
which the assessor had made his description in making out his assess- 
ment roll, and found that lots 2, 3, and 4 contained 182 acres. Carson 
asked him how lie accounted for the decrease in the acreage. He re- 
plied that Withers had been paying for years on land in the Mississippi 
river, but added, referring to the maps, that "thèse are the latest sur- 
veys, and are [as hesupposed] correct." Carson looked at the map and 
saw lot^ 5 and 6 thereon, ànd asked who they belonged to. Miller re- 
plied: "I do not think they belong to Withers; I do not know. I do 
not think they were ever assessëd to Mr. Withers." Carson, not being 
satisfied, and anxiousto pay the taxes on ail of Withers' land, examined 
his title-deeds, with the assistance of the circuit clerk, who was familiar 
with the records, to seeif lots 5 and 6 belonged to Withers, never hav- 
ing heard of lots 5 and 6, and could not find them, and had no knowl- 
edge of any change in the maps, or description of the land. As ail the 
deeds desoribed the land as lots Nos. 2, 3, and 4, and by which they 
had before been assessëd and known, he came to the conclusion that 
they did not belong to Withers, but was then prepared and anxious to 
pay the taxes, and never léarned that they were the lands of Withers 
until this suit was brought, nor did défendant, or any of his agents. 
Xbe taxes not being paidj the lands were sold, and purchased by plain- 
tifï for between four and five dollars; and, not being redeemed within 
the time prescribed by law, the sheriff 's deed to the land under the 
sale vras delivered to the plairttifï, and is his only muniment of title. 
Thèse are substantially the facts, as shown by the proof, so far as it is 
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necessary to a détermination of the questions involved, which are whether 
or not the plaintiif, under thèse facfs, is entitled to recover this land, 
with its rental value, from the défendant, and which must he determined 
according to the statutes of the state, as construed by the suprême court 
of the state. It is very clear to my mind that the non-payment of the 
tax was alone caused by the change made in the description of the land 
by the assessor, and without the knowledge or consent of the défendant, 
or any agent of his, and for which he is not in any way responsible; nor 
do I believe it makes any différence that the assessment roU, with the 
change, was reported to and confirmed by the board of supervisors. 
The défendant had a right to rely upon the description given by his 
agent, and that by which it had alçvays before that time been known 
and assessed for taxes. Plaintiff relies upôn section 516, Code 1880, 
which provides a form of receipt for taxes, and which shall be the only 
évidence of the payment of taxes due, and the décision of the suprême 
court of the state holding that this is the onlj»^ évidence of such payment, 
unlesa lost or destroyed. But this is not a question of the payment of 
the tax, but of the correctness of the assessment, — -the change in the de- 
scription having been made without notice to. the défendant or his agent, 
— and as to whether or not this change without notice is an excuse for the 
non-payment of the tax by the défendant., I am of opinion thàt this 
question bas been settled in favor of the défendant by the suprême court 
of this state in the case of Richter v. BeaUmmit, 7 South. Rep. 357. The 
facts in that case were that, in the ancient division of the town of Océan 
Springs, a lot of ground in the return for assessment was described as lot 
No. 6, and which was afterwards given a différent description on a new 
map of the town, which was recognized by the citizens generally, and 
by the officiais of the town; and, it being assessed for taxes undef and 
by the description on the new map, and the taxes not being paid, the 
same was sold for the non-payment of the tax, and conveyed by the tax 
coUector. The court held that, if the owrier did not know of theûew 
map and the change in the description of the ground, but had given it 
in as lot or part of lot No. 6 to the assessor, he would not be affectèd by 
the sale and conveyance. This décision is so just that I présume no 
court will hold to the contrary under a similar state of facts, and which, 
in my opinion, are the facts in the présent case. To deprive the de- 
fendant of the title to this valuabie tract of land under the facts stated , 
to say nothing about the few dollars paid, would certainly be a hard- 
ship and wrong, never contemplated by the législature. Besides, the 
statute provides ample indemnity to the plaintiff by refunding to him ail 
the money paid by him with 25 per cent, damages, and 10 per cent, per 
annum interest thereon, until paid, with a lien on the land until pay- 
ment is made. The resuit is that the finding of thé facts must be in 
favor of the défendant, and judgment that when the amount paid, with 
damages and interests, are refunded, he go hence with hig costs. 
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United States v. Young et al. 

(Circuit Court, E. D. New YcyrTc November 18, 1890.) 

1. BVIDHNOE— GOVBRNMENT DOOCMBNTa— CbBTII'IBD COPIES. 

ThouRh oertlfied copies of the books aud acoounts of the treasury department are 
by Btàtute made évidence in f avor of the government in actions against alleged de- 
linquents, they are not conclusive, and, if a reply is made tbereto, the case is to be 
deoi^ed on aU the évidence. 

2. Indian Aoents— Action om Bond. 

In an action on an Indian agent's bond for failure to account forproperty alleged 
to hâve oome into his hands, the government is not required to show that the agent 
bas converted the property or prooeeds thereof to his own use, but it may reoover 
whatever loss it has austalned by his failure to account as required by his bond. 

8. SA.MS. 

Where the government has lost nothing by suoh failure to account, it can recover 
nominal damages only. 

4. SaME— B0BDETt ÔF PkOOF. 

Theburden of proving theamount of itsloss ia on the government. 

5. Same— Evidence. 

The fact that certain articles hâve been omitted f rom the agent's quarterly report 
Is only prima fade proof that they hâve been lost to the government, and may be 
overoome by proof that they were at the agency at that Mme. 

6. Same. 

An Indian agent who has given bond to faithf uUy discharge the duties of his of- 
fice is not responsible for the négligence, error, or breaohes of duty of doctors and 
clerks fumished by the government, unless by reasonable diligence he could bave 
prevented such négligence, errors, or breaches of duty. 

7. Same. 

Where the government fails to f urniah the agent aclerk, he is responsible for the 
performance of the clérical duties of the agency in the best way practicable for him 
alone. 

At Law. 

Jease Johnson and John Oahey, for the United States. 

Andrew J. Todd and George G. Reynolds, for défendants. 

Lacombe, Circuit Judge, (charging jury.) The défendant Yonng 
having been appointed an Indian agent, in accordance with the law, 
executed a bond, together with the other two défendants, that he 
would, while in office, carefully discharge the duties thereof, and 
faithfuUy expend ail public moneys, and honesfly account without 
fraud or delay for the same, and ail public property which should or 
mightcome into his hands. This suit is upon that bond. The govern- 
ment claims that he did not carefully discharge the duties of his office, 
nor faithfuUy expend ail public moneys; that he did not honestly ac- 
count without fraud or delay for the same, and for ail public property 
which came into his hands; but that, on the contrary, as such agent he 
did receive certain moneys and other property belonging to the United 
States, amounting in value to the sum of $1,486.10, which he did not 
faithfuUy expend and honestly account for without fraud or delay, or 
pay over to the United States, and which said sum still remains unpaid 
and unaccounted for. That is the claim in this suit. Now you hâve 
heard the phraseology of the bond, which is that he should carefully 
discharge the duties of his office, and faithfuUy expend the public mon- 
eys, and honestly account, etc. He does not discharge his whole duty 
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by being simply honest. He was bound also to carefully discharge the 
duties of his office as the same were prescribed to him by his superior 
officers. Especially was he bound to account for ail public property 
which came to his hands, and to do so not only without fraud, but vvith- 
out delay. His terra served, and his final returns being made, the gov- 
ernment examined his accounts, and, finding that they did not on their 
face account for ail the property which appeared to come into his hands, 
now cornes into court to enforca the obligation of this bond. By statute, 
a certiûed copy of the books and accounts of the treasury department is 
made évidence in favorof the government in support ofany claim which it 
advances against an alleged delinquent, and certifications of the books and 
accounts were introduced in évidence hère. That is a convenient rule, and 
lays the burden where it belongs. If no explanation at ail is ofFered , judg- 
ment of course goes in accordance with the certified copies of the accounts. 
But the certified copies of the accounts, although évidence, are by no 
means conclusive évidence; and, if there is reply made to them, the case 
must be decided, not simply by the accounts, but by the évidence in- 
troduced in the case. Leaving out the cash items, (as (o which you are 
directed to find in favorof the défendant,) thèse accounts make out on 
their face & prima fade case of failure to account in accordance with the 
obligation of the bond. This case the défendant undertakes to meet, 
and it is for you to détermine if he has done so. In determining that 
question, there are certain gênerai principles of law governing the case 
which you must bear in mind. 

I havebeen asked by the défendants to charge with regard to them; 
and bave added one or two statements of my own. Thèse are the prin- 
ciples which you must bear in mind: First. The government i& not 
bound to show that the défendant has converted the property received, 
or the proceeds of property sold, to his own use. It is not bound under 
this bond to make out a case of fraud or conversion against him. Sec- 
ondty. A failure on the part of the défendant to conform to the obliga- 
tions of the bond is suflicient to entitle the government to recover upon 
the bond whatever loss it has sustained by reason of such failure. If 
through such failure it has lost property or proceeds of property, ke 
must respond for such a loss, although he did not himself appropriate 
the property. But the government can only recover such damages as it 
has in fact sustained by reason of the breach of his obligation under the 
bond. 

If the government has in fact lost no money, and lost no property, by 
reason of the defendant's failure, the recovery can only be for nominal 
damages. 

The burden of proof is upon the plaintiff to show the amount of its 
loss. The fact that certain articles of property hâve been left off from 
any of the quarterly reports, is not conclusive proof that they hâve been 
lost to the government. It is, however, prima fa,cie proof of that fact. 
Any presumption which might arise from such omission — that is, such 
omission of property from the quarterly reports — may be overcome by 
satisfactory proof that the property was, in fact, at the agency at the 
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tinae of puoh omission. If you believe thàt no money or property has 
been appropriated by the défendant Young, or lost to the plaintiff 
through his fault, youcannot award more th an nominal damages to the 
plaiptiff. 

.The défendant Young is not responsible for the négligence, errors, or 
breach of duty of the doctors and clerks who were appointed and fur- 
nished< by the government, nnless by the exercise of reasonable diligence 
he conld hâve prevented such négligence, errors, or breach of duty. 
Whçn th© plaintiff failed to furaish the défendant with a clerk, the de- 
fendant was only responsible for the performance of the clérical duties 
of the agençy in the best way practicable for him. 

,In leaving this case to you, I shall send with you a séries of questions 
rajsed in this way: Dft you find for the plaintiff or tlie défendant on 
thèse separate items? Opposite each item which is lettered hère you 
willw^rit© the Word "plaintiff" or "défendant," as the casé may be. Thèse 
items are as follows: (a) "Sales to employés." Thereis a différence be- 
tween |the amount coUected from the employés and the aioount which the 
goverDinent pays should haVe been coUected from them.' That différ- 
ence, the défendant says, arose from the fact that he was not in ail cases 
able to ascertain the cost priée or the transportation price which he should 
put upon the articles, the government at Washington in tevising the ac- 
counts bsiving more full information as to the cost of articles and the 
cost of transportation .tha.n he. The second item Çb) is for *' supplies fed 
out." That includes the hay of which you hâve heard, which was fur- 
nished to the starving stock, The third item (c) "supplies issuei to In- 
dians;" such as soap, flour, and so on. The fourth article (d) relates 
to "shortages on goods received." The fifth article («) relates to "dead 
animais," among which is included the horse, and so; on. The next, 
(/,) "school supplies," as to which there bas been some testimony. The 
next, (g,) "médical supplies." And,finally, (h,) the other items on prop- 
erty returns not accounted for. As to each of those items, you will re- 
turn a separate answer, In case you find for the plaintiff as to either 
pf thèse items, you are to indicate whether the verdict as to sUch find- 
ing |s for nominal dan^ages (six cents damages) Or substantial damages. 
To illustrate, if, as to a particular pièce of property, you find that it is 
dropped from the agent's last return, and has never turned up again, 
that it has disappeared so far as the government is opncerned, is out of 
the government's hands, then the damages in that case are not to be nom- 
inal, but substantial. If, as to the same article, however, you should 
Und that it was dropped from his return through some oversight when 
his successor receipted for the property, but that the article was, in, fact, 
at the time there, and did come to the hands of his successor or suo- 
çessors, and bas not been .lost to the government, then the utmost which 
the government can .dajm is nominal damages for breach of dut}' in fail- 
ing to. include it on the return. I think I hâve. eoiyered. ail the requests 
that hâve been handed up to me: by couRsel. Tiha^ve; deelined the re- 
qiiiest to, direct a verdict infayor of the defendantâ, and give them an ex- 
ception«;.;. .-.' , j .!■■ ■ ■ ■:-■■■>' î'--. '- ■ '■'-'■' '•'-■■' i '" - '■'■'• • 
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The jury fonnd for the defendant.as to the flràt six items, and for tJie plain- 
tiflas tothelasttwo.awarding nominal damages; the items being as foilows: 
(a) Sales to employés. For défendant. 
(6) Supplies fed out. For défendant. 

(c) Supplies issued to Indians. For défendant 

(d) Shoitage in goods. For défendant. 

(e) Dead animais. For défendant. 
(/) Sohool supplies. For défendant, 

ig) Médical supplies. For plaintiff; nominal. 

(A) items o£ property on returns, and not aceounted for. For plaintiff; 
nominal. 



BOTTERFIELD V. TOWN OP OnTAEIO. 
{Circuit Court, N. D. New York. December 1, 1890.) 

INTBBEST Coupons— Sputting Cause of Action. 

InteriEist coupons attached to negotiable bonds are distinct and indépendant prom- 
ises to pay tbe interest installments, and a recovery on one is no bar to a suit on 
anotber, thougb tbe latter was past due when the first action was brougbU 

At Law. 

L. W. Wckott, for plaintiff. 

S. D. Bentiey, for défendant. 

Wallace, J. As a défense to thîs action the défendant invofees the 
familiar doctrine that a party cannot split up an entire and indivisible 
demand, and bring an action on the part of it, and a subséquent action 
on the other part, and that the judgment in the action first brought is a 
good bar to the second action. The plaintiff brought an action against 
the défendant torecoverupon interestcouponsof municipal bonds ovvned 
by him, and recovered judgment thereon. The présent action is brought 
upon coupons of the same bonds which had niafured when the former 
action' was brought, and were then annexed to the bonds. If the prés- 
ent suit were brought to recover interest instalhnénts payable by the 
ternis of a bond, according to the weight of authority, it would be no 
delense to the action that the plaintiff had brought a former action to 
recover installments due at later dates, and recovered judgment theréin, 
Sparhawk v. Wilk, 6 Gray, 163; Bank v. Adanis, 83 Mass. 28; Duhvmy y, 
Payne, 101 lU. 328. When the promise for the payment of interest 
installments in the bond is supplemented by promises in the fornï of 
negotiable paper, that circumstance impiies that the obligée is at liberty 
to sell the ditlerent promises, and transfer them to others, at his pleasure, 
befôre orafterthey mature; and it would be utterly unreasonahlé tb htjld 
that he couldnot do thia without prejudicing hisri'ght to recover on otié 
or more of them in case others which he has sold, though maturing eaf- 
lier, should not hâve been sued upon. It is quite immaterial that tfeéy 
ail represent an indebtedness arisii^ out of one' contraet ora single tràna^ 
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action^ Naâmm v. Hope^ 77 N. Y. 420. Coupons are distinct and inde- 
pendetit promises for the payment of the interest inslallments, and hâve 
ail the attributes of commercial paper. Judgment is ordered for the 
plaintiflf for «3,695.06. , 



Harris V. Davis. 
{jCiireuit Court, W. D. Texas, El Paso Division, Ootober 10, 1890.) 

1. CoKTRAOTs— Construction. 

PlalntlfE and défendant, stockliolclers In a corporation, agreed that, in case the 
corporate property should be sold under a certain trust-deed, they or either of them 
would buy it at the sale, for their joint interest, each to pay In proportion to the 
stock owned by him, or be barred frojn any share. Défendant purchased the prop- 
erty at the sale, and took a bill of sale to himself, and plaintifC failed to pay any part 
of the purchase price. Held, that défendant took an absolute title for his own 
beneflt, but if he subseqtiently agreed with plaintifC that each should try to sell the 
property, and divide the proceeds under the former agreement, and that, if they 
failèd to sell withln a reasonable time, payment should be made as provided in the 
■ former agreement, the title inured to both in proportion to their respective amounts 
of stock.? 

3. Saue. 

If such second agreement was made, and the property was afterwards sold by 
défendant, the valuation placed by him and the purchaser from him at that time on 
certain corporate stock roceived in payment for the property is binding on both him 
and plaintifC. 

3. Rblbasb and Dischaboe— Estoppel— Dbceit. 

A reeeipt given by plaintiff to défendant in relianoe onrepresentations made by 
, défendant to him as to the amount of the considération whicU défendant received for 
the property does not estop him to reopen the acuount between himself and défend- 
ant, and recover the amount found justly due him, if defendant's représentations 
were false. 

At Law. 

Jennings de Fowlkes, for plaintiff. 

Dam, BeaU & Kemp, for défendant. 

Maxey, J., (fiharging jury.) This suit is brought by the plaintiff to 
recover of défendant the sumof $4,668.88, with interest, which sum the 
plaintiff c]aiiQiS as his interest in tlie proceeds of a sale of cattle and other 
property sold by the défendant to one I. A. Stevens. The défendant 
relies upon several défenses which will be hereinafter called to your at- 
tention. The property sold by the défendant to Stevens was originally 
owned by a corporation known as the "Mexico Cattle Company," and in 
order to secure an indebtedness which amounted, principal and interest, 
to $23,329.44 op the lOth of March, 1886, the cattle company, on the 
22d of September, 1885, executed a deed of trust, embracing its cattle 
and other property, to J. A. Peacock, as trustée, giving Peacock, or his 
substitute trustée, the power to sell the property in accordance with the 
terms of the instrument. The debts of the company not having been 
paid at their maturity, the property was advertised for sale by Swinney, 
the substitute trustée, and duly sold by him on the 6th day of Febru' 
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ary, 1886, to the défendant, and a bill of sale was executed by the trus- 
tée to défendant ou the lOth of February following. The property thus 
conveyed to the défendant by Swinney was subsequently sold by the de- 
fendant to I. A. Stevens, andit is important for you to détermine: 

1. Who was the real owner of the property under the bill of sale exe- 
cuted by the trustée iSwinney to défendant? Did that sale vest in the 
défendant the absolute right, title, and ownership of the property, or did 
the défendant purchase the same at the trust sale for the joint benefit 
of himself and plaintiff? If the défendant, at the trust sale, purchased 
the property for himself alone, and not for the joint use and benefit of 
himself and plaintiff, then the plaintiff could hâve had no interest in it 
at the date of defendant's sale to Stevens, and he would not, therefore, 
be in a position to complain whether the défendant made or lost money 
in bis trade with Stevens. If, however, the défendant bought the prop- 
erty from the trustée on the joint account of himself and the plain- 
tiff, then thé plaintiff had an interest in it, although the bill of sale was 
executed to the défendant only, and it was the duty of défendant, in sub- 
sequently selling the property, to fairly account to plaintiff for his in- 
terest in the proceeds of sale. To reach a conclusion in référence to the 
character of title held by the défendant under the trust sale made by 
Swinney, it will be necessary to examine the written agreement entered 
into between the plaintiff, the défendant, and Hendrix, on the 22d of 
September, 1885, and ascertain from the testimony what passed between 
the parties touching any changes which they may hâve agreed to make 
in référence to the terms of that agreement. That agreement reads as 
follows: 

"We, the undersigned, stockholders in the Mexico Cattle Company, do hereby 
agrée that, in case the cattle of this Company shall be sold under deed of trust 
made this day by said company. we, or either of us, wUl bid the amount of the 
debts of said company so secured, and, should either of us buy the property 
a.t said sale, it is understood and agreed that we buy for our joint interest as 
represented by our several stock in said company, and we each will pay in 
cash or put in hands of purchaser good bankable coUaterals in the proportion 
of our stock in said company. Any member faiiing to notify the others by 
the tenth day before the sale aforesaid takes place of his désire and intention 
to take advantage of the privilège herein granted, or faiiing to place in the 
hands of the purchaser, according to this instrument, his pro rata share of 
the cash or good bankable collaterals, he ahall be forever debarredfrom enjoy- 
ing the rights granted by this writing." 

The agreement above read to you was binding upon ail the parties 
alike, and, in order to claim its benefits, each was required to perform 
the conditions imposed upon him.by the instrument, unless the terms 
of the agreement were extended, or performance of its conditions waived, 
by a subséquent agreement entered into between plaintiff and défendant. 
The plaintiff insists that there was such subséquent understanding and 
agreement made by him and défendant, and his claim in that respect is 
baseà upon the following allégations of his pétition: 

"That, prior to said mortgage sale, propositions were being made pro and 
con between the plaintiff and défendant for the sale of their respective inter- 
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esta in tîw Mexico Caltle Company, Ibôking also to and încluding in the same 
the paymentof said mortgageindebtedness, which said propositions were Itept 
upi upio the time of said sale, but wliich did not result in any agreement or 
set'tleniènt, aiid the sarae was kept up for severaldaj's after said sale, but 
without réslilt; that after the failure of said propositions of sale and purchase 
as afomaid between plaintiff and defetidant, and after said mortgage sale, it 
was uhderstood and agreed between plaintiff and défendant tliat eacli would 
tryand njake a sale of the propeity, and» if succfssf ul, that the debts would 
be seltled, and thesurplus, if any, dividpd between the parties undertheir said 
agreeraent of September 22, 1885, but, if they falledto negotiatea sale within 
a reascJnàbie tiine thereafter, (tliere being one or two sales contemplated at 
the tîiiàé,) then the cash or collaterals would hâve to be put up by the parties 
under their said agreement of September 22, 1885. " 

It is conceded by the parties to this suit that the défendant bid in the 
property at the trust sale by Swinney at a priée equal to the amount of 
the Mexico Cattle Company's indebtedness, and that a bill of sale waa 
executed to him by the trustée; and the testimony, without contradic- 
tion, dèarly shows that the plaintiff did not place in the hands of the 
défendant, Who was the purchaser at the sale, the cash or bankable col- 
laterals provided for in the agreement of September 22, 1886. And you 
are instructed that the sale by the trustée and his bill of sale to the de- 
fendant vested in défendant an absolut© title to the property iuvolved 
herein, unless you find ftom the testimony that the subséquent agree- 
ment, as daimed by the plaintiff in his pétition, was actually made and 
entered into: between hiia and défendant. If such subséquent agree- 
ment was made, then, although the défendant purchased the property 
at the trust sale, and the title was executed to him, he would not be per- 
mitted tp cl^im and hold it for himgelf alone, but the title would inure 
to the plaintiff and himself in proportion to their respective interests as 
provided in the written agreement of September 22d. On the one hand 
the plaintiff strenUously insiets that the new agreement Was made as al- 
légea, and on the other, the making of suuh new agreernent is urgently 
deniéd by the défendant. A sharp conflict, you observe, arises between 
the parties at this point, and it is your province„gentlemen, to déter- 
mine the existence or non-existence oC the new agreement as claimed by 
the plaintiff. That question you must answer to your own eatisl'action 
frotn an examiimtion of ail the facts and circumstnnces admîtted in évi- 
dence; ànd,' in reaching à' cénclusion, you may consi(ler not only what 
occurred between the parties at the time of apd prier to the sale, but 
you may also look to their conduct suljsequent to the trust sale, and 
their dealings with each other, regarding the management, ownership, 
and disposition of the property, as such conduct and dealings may tend 
in some measurè to aid you in arriving at the true meaning and inten- 
tiojilof thfe parties. If you conclude that the new agreement, as insisted 
iip0n.:hy the plaintiff, was not made by the défendant, then you are in- 
slmeted that thei absolute title to the property, under the sale and deed 
made by the trustée Swinney, vested in the défendant alone for his sole 
use andbeneût, and yçjur. verdict should be in hisjiayor. But, if you 
àefermiqiBvtliatsùchiripw agreement was made and entered into by the 
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-plaintîff and défendant, then the défendant held the title to the prt>j)èrty, 
as you bave already been instructed, for the benefit of himself and pkin- 
tiff in proportion to their respective interests as sbown by the agreement 
of September 22d, and in that event it will be your duty to consider 
other questions arising in the case. 

2. The défendant admits that he sold the property to I. A. Stevens 
about March 1, 1886. And under the terms of the verbal agreement, 
referred, to in the preceding: clause of this charge, if you find as a mattei 
of fact that such agreement was made, it was the duty of défendant, 
after paymént of the debts of the Mexico Gattle Company, to divide any 
remaining surplus, arising from the proceeds of such sale, ratably be- 
tweert himself and plaintiff in proportion to their respective interests. 
It hence becomes necessary to détermine the considération that pasëed 
to the défendant in the sale of the property made by him to Stevens, 
Upon thiâ point it is alleged by the plaintiff in bis pleadings that said 
property was negotiàted in said sale to Stevéns at $35,QQ0 for the cattle, 
horseç, etc., and, in addition, Stevens assumed the payment of certain 
lease moneys, which the Mexico Cattle Company had obligated itself to 
:pay, amounting to $10,000, making, in the aggregate, $45,000, as the 
true considération paid by Stevens for ail of said property. On the other 
hand, it is averred by the défendant in his answer that he sold th^ prop- 
erty to Stevens for the actual considération paid by Stevens of 27 shàres 
of the capital stock of the Independence Cattle Company of the par value 
of $1,000 per share, and that the défendant agreed to take said stock at 
the v^ue of $27,000; and, further, that he sold said property tO Stevens 
-for the actual considération of $27,000, as agreed upon at the time of 
the sale, tobe paid inthè stock of said Independence Company, and for 
the further considération that Stevens agreed to assume the payment of 
$10,000, on account of certain leases which the Mexico Cattle Company 
had, by con tract, bound itself to pay. In order to arrive at a satisfac- 
tory conclusion as to the real considération of the sale niade by the de- 
fendant to Stevens, it will be necessary for you to examine ail the writ- 
ten and other évidence before you, and from it détermine what the true 
considération was. Was it $35,000 for the cattle, etc., and $10,000 
lease money, assumed by Stevens, as insisted by the plaintitf? Or wàs 
it 27 shaws of the stock of the Independence Company taken at $27,000 
and $10,000 lease monéy assumed by Stevens? In this connection you 
are instructed that the true considération of the sale is the one agreed 
upon by the parties at the time the sale was made. If it was agreed be- 
tween défendant and Stevens, at that time, that the former should take 
the Independence stock at a valuation of $27,000, that agreement wquld 
be binding upon the plaintiff. And so, if it was, at the time of the sale, 
agreed and understood between the parties that the défendant would re- 
ceive the Independence stock at a valuation of $35,000, the deffeûdant 
would be equally bound by the agreement now, notwithstanding the 
sitock of that coœpany may hâve subseqiiently dieclined in value. The 
testimcMiy as to the considération of the sale made by défendant toStef- 
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vens is oonflicting, and it is your duty to examine it carefully with the 
view Of reaching a just conclusion. 

3. As a furtiier défense to the suit, it is averred in the answer of de- 
fendant that on the 27th day of March, 1886, he (the défendant) paid 
to the plaintiff the sum of $2,000 in full satisfaction and discharge of 
the cause of action set forth in the pétition, and of ail damages sustained 
by the plaintiff by reason thereof, and that the plaintiff accepted said 
sum of $2,000 in full satisfaction and discharge of said cause of action, 
and of ail damages sustained by him, and of ail claims or demands 
against the défendant. In support of thèse averments the défendant in- 
troduced in évidence, with other testimony, a written receipt bearing 
date the 27th day of March, 1886, executed by the plaintiff, in the fol- 
lowing words : 

"$2,000.00. Colorado, Texas, March 27, 1886. 

"Received of A. F. Davis through the hands of E. F. Swinney the sum of 
two tbousand dollars for sale of Mexico Caltle Company. 

[Signed] "John Habeis." 

The plaintiff admits the exécution of the receipt, and thathe received 
the sum of money stated, but dénies the légal effect of the paper as 
claimed by the défendant; and the plaintiff further maintains that he is 
not estopped from reopening his account with the défendant on account 
of the receipt executed by him, for the reason that, at the date of its ex- 
écution, he was, as he allèges, through the false and fraudulent state- 
ments of défendant, in ignorance of the real considération paid by Ste- 
vens to the défendant, and that he then believed, as hé had been in- 
formed by the défendant, that the true considération was $27,000, and 
the assumption by Stevens of the payment of $10,000 lease moneys, 
when in truth and fact he allèges that he thereafter learned the true con- 
sidération passing from Stevens to défendant was $35,000, and the as- 
sumption by Stevens of the $10,000 on account of leases. In the ab- 
sence of fraud on the part of défendant, the receipt would clearly be 
binding upon the plaintiff, and he would not be permitted to reopen the 
account closedby the exécution of the receipt. But if the défendant had 
deceived and misled the plaintiff as to the real considération of the sale 
to Stevens, and if he falsely and fraudulently represented to the plaintiff, 
prior to the exécution of the receipt, that he had sold the property to 
Stevens for $27,000, and that, in addition, Stevens was to assume the 
payment of lease money of $10,000, when in truth and fact the consid- 
ération of the sale was $35,000, and the assumption by Stevens of the 
. payment of lease money to the extent of $10,000, and if the plaintiff, 
whenhe signed the receipt, believed that the statements of the défend- 
ant were true, then you are instructed that the plaintiff would hâve the 
right to reopen his account against the défendant, and to recover the sum 
which might be found due him upon a fair and just accounting between 
himself and the défendant. If the défendant misled and deceived the 
plaintiff by making to him false statements in référence to the true con- 
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sideration of the sale made to Stevens, the law would not permit him to 
reap benefit or advantage from such statements to the préjudice of the 
plaintiflf. But, gentlemen, it is your province to détermine whether the 
défendant practiced a fraud upon the plaintifT by making false state- 
ments to him regarding the considération of that sale, and you must 
look to the testimony in the case to satisfy yourselves on that point. 
The plea of limitations has been abandoned by the défendant, and the 
ssue arising thereon will not be submitted for your considération. 

4. If, under the testimony and charge of the court, you should con- 
clude to find a verdict for the plaintiff, you will then proceed to déter- 
mine the amount to be awarded him. The testimony shows that, as an 
original stockholder, he was entitled to a four-sevenths interest in the 
Mexico Cattle Company; that the debts of the company amounted to 
$23,329.44; and that he received from défendant, prior to the institu- 
tion ofthissuit, $2,000. Plaintiflf would, of course, not be entitled to 
any part of the proceeds received by défendant from Stevens as the con- 
sidération of the sale made to Stevens, until ail the Mexico Cattle Com- 
pany debts were paid. After the payment of those debts, if there was 
a surplus left from. the proceeds of sale received by défendant, the plain- 
tiflf would be entitled, if to anything, to four-sevenths of that surplus, 
less a crédit of $2,000, which he has received, with interest on the 
amount so found at the rate of 8 per cent, per annum from the 27th day 
of March, 1886. In direct connection with the amount of any verdict 
you see proper to find, you will recall the testimony bearing upon the 
sale by défendant to Stevwis, its considération, and the price at which the 
27 shares of the Independence stock was received by défendant at the 
time of sale, and frame your verdict accordingly. If the 27 shares of 
Independence stock were received by défendant in his sale to Stevens at 
an agreed price and valuation of $27 ,'000, or less, then the plaintiff 
would not be entitled to a verdict for any amount. But, if the 27 shares 
of Independence stock were received by défendant from Stevens at the 
price and valuation agreed upon at the time of sale of $35,000, then, if 
your verdict be in favorof the plaintiff, you will deduct from the $35,000 
the Mexico Cattle Company indebtedness of $23,329.44, and award the 
plaintiflf four-sevenths of the remainder, less $2,000, with interest on the 
amount so found at the rate of 8 per cent, per annum from the 27th day 
of March, 1886. If you conclude that the plaintiff ought not to recover, 
you will simply say: "We, the jury, find for the défendant." You are 
the judgesof the credibility ofthe witnesses, and of the weight you may 
attach to their testimony, and you are authorized in suits of this charac- 
ter to base your verdict upon a prépondérance of the évidence. Give 
the case, gentlemen, that calm considération which its importance de- 
manda, and let your verdict be responsive to the law and the testimony, 
v.44F.no.3— 12 
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Benson ». TJNitED States. 

WireuU Court, N'. D. New T&rlt, November 12, MM.) 

1. iKDIAIf COUNTBT— WhAT CONSTITnTBS— FbDBBAI. JdrISDIOTJON. 

ACt Cong. Feb. 19, 1876, (18St at Large, p. 830,) proTided for the apt)oîntment Of 
oomiuissloiiers to surrey and establlsh proper boundaries tbr tba villages upon the 
Cattaraugus and A^legany Indlan réservations in N«w York, and declared that ail In- 
diaU léases withln sucn limita sbould be vàlid, and tbat àll municipal laws and reg- 
- 1 . ' ulatlona of New Yorkmigbt be eztended over sucb villages. The boundaries were 
tiiereafter establisbed, and the villages incorporated, and the général laws ot New 
' York ^efé, by stattit'e, (Laws N. Y. 1881, o. 188,) ektended ovèr suoh villages^ 
' < HeUJ;!that one of such villages was not"Indian country," withln the meanlng of 
. , Rçv.t ^tk U. S. S 3139, prohibiting the introduction of spirltuous liquor Into "the In- 
dlan coiintry. " 

.^^^rem^ctive of the aet of 1875, such villages cannot be consldered "Indian ooun- 
, I try," wlihin the meaning of section 2139, as Act Cong. June 80,' 1834, whioh was a 
' feVisl<ili of former acts rëgalating trade with Indian tribes, and wbich contalned 
the' provision now embod^ed in section 3139, in describing what lands should ba 
â,eémeâ "Indian coùiitry" for the purposës of the act, included only lands out>- 
Bide thé territorial limita: bf aiiy state.then éxisting, and, by providing that "the 
ge^e^l lawsof the United'i^ates as tothe punisbmentof ci:imes committed in anv 
placewithin the sole aucL exclusive juriadictionof the United States f * * shau 
eztend to the Indian opuntry,^ showed that bysuch oountry waa meant ten^itorjr 
"within the sole and exolualve jurisdiction of, the United Statea." 

At;ïyaw. On writ oferror from district court. 
JMartw J. Toiçîismd, for plaintlff in error. 
M.W.NortoniAestTJ.S.Atty. 

WaIlacm, J. The question in this case îs whether the village of Sal- 
amanca, a village of wttite inhabitarits, containing a population of 4,000 
persons, and incorporated under the laws of this state» is "Indian coun- 
try," within the meaning of section 2139 of the United Statfes Revised 
Statutes. For the purpose of having this question décided in this court, 
npon the trial in the district court, at the suggestion ;of both parties, the 
district judgemade apro forma ruling against the plaintiff in error; and, 
a verdict of guilty having been rendered^ and sentence pronounced, the 
circuit and district judgés, sitting together, hâve heard the question 
lipon writ of error. That section déclares that every person "who in- 
troduces or attempts to introduce apy spirituous liquor or wine into 
the Indian couhtry shall be punishable by imprisonment for not more 
than two years, and by a fine of not more tban $300." The plaintiff in 
error was licensed to sell spirituous liquors in Salamanca by the proper 
local authorities, conformably to the act of the législature of this state of 
April 11, 1870, to regulate the sale of intoxicating liquors; and he has 
been conviçted of an offense under section 213& upon évidence which 
shows that he brought liquors to his placçsof business at Salamanca, and 
Bold them there at varions times, as by the terms ofhia Ucense he waa 
permitted to do. It is insisted for the government that, inasmuch as 
Salamanca is located within the exterior boundaries of the Allegany In- 
dian réservation, the plaintiff in error was properly conviçted, although 
there was no évidence of any attempt or intent on his part to introduca 
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liquors into the réservation beyond the village limits. ïhe Allegany 
réservation is comprised of lands in Cattaraugus county, in this state, to 
which the title of the Seneca Nation of Indians has not been extin- 
guished, except to the extent effected by the leases, and the provisions 
of an act of congress of 1875, hereinafter referred to. Prior to the time 
of the adoption of the fédéral constitution, the states ot Massachusetts 
and New York had each claimed territorial sovereignty over the lands; 
but in 1786 the dispute was settled by a cession from Massachusetts to 
New York of the "sovereignty and jurisdiction of the lands," and from 
New York to Massachusetts of the "right of pre-emption of the soil from 
the native Indians." See Blacksmith v. Fellows,7 N. Y. 401, 19 How. 
366. November 11, 1794, a treaty was entered into betweenthe United 
States and the Six Nations, in which the title to the lands within the 
Allegany réservation was acknowledged by the United States to belong 
to the Seneca Nation of Indians. In the progress of the gênerai develop- 
ment of the country, settlements of whites grew upon this réservation, 
acquired names and coherency, and became flourishing communities. 
The Indians leased their lands within the boundaries of thèse settle- 
ments, and moved their domiciles elsewhere. Corporations obtained 
leases from the Indians, and built railroads through the réservation. 
Gradually the line of demarkation bçtween the areas upon the réserva- 
tion occupied by the whites and by the Indians became distinctly de- 
fined. At the time of the trial, the only résident Indians in Salamanca 
were two women, each of whom was married to a white man; and ail 
the lands within the village limits were in the occupation of white men, 
under Indian leases. In 1876, congress passed an act to authorize the 
Seneca Nation to lease lands within the Cattaraugus and Allegany 
réservations, and to confirm èxisting leases. Act Feb. 19, 1875; 18 St. 
at Large, 330. This act provided for the appointment of commissioners 
to surVey and establish proper boundaries and limits for the villag^es 
upon thèse réservations, ineluding Salamanca. It also provided that 
ail Indian leases of land within such limits should be valid upon the 
lessor and upon the Seneca Nation. It provided for successive renewais 
of thèse leases at the option of the lessees, their hoirs or assigns. Finally 
it declared that ail the municipal laws and régulations of the state of 
New York might be extended over and be in force within said villages. 
Thereaiter, the boundaries were established, and the villages were incor- 
porated, and in 1881 the state législature (chapter 188, Laws 1881) ex- 
tended the gênerai laws of the state over the village of Salamanca, and 
the other villages named in the act of congress. The statute under 
which the plaintiÊf in error was convicted is found in that chapter ot the 
Revised Statules of the United States entitled: "Government of Indian 
Country." Section 2133 of the same chapter makes it a crime for any 
person other than an Indian to attempt to refeide in the "Indian country" 
as a trader, or to introduce goods or trade therein, without a license from 
the government agent. Section 2134, thesame chapter, makes ita crime 
for any foreigner to go into the "Indian country" without a passport 
from the deparlment oflheinterior, or some other designated officer of 
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the government. Manifestly, the term "Indian country" has the same 
meaning in each of thèse sections. Consequently, if the contention for 
the government is Sound, every merchant of Salamanca, and of the sev- 
eral other villages within the boundaries of the Allegany réservation, 
every "butcher and baker and candlestick maker," and every foreigner 
who visits one of them, is a criminal, and subject to severe punishment 
by fine and imprisonment by the laws of the United States. In view of 
the terms of the act of congress of 1875, the stateraent of this proposi- 
tion is the only argument necessary to show that it cannot stand. There 
would be an unreconcilable antagonism between statutes which forbid 
and punish thèse things and the later law of congress which recognizes 
the existihg situation in 1875, and sanctions them. The law of 1875 
authorized the state to permit ail the previously prohibited acts by allow- 
ing it to extend ail its municipal laws and régulations over thèse villages. 
Whether this permission enlarged in the least the sovereignty of the state 
over the persons and personal rights of its own citizens need not be con- 
sidered; it suffices that the state has acted upon it, and has extended over 
thèse villages, among other laws, that one which allows the trafBc in spirit- 
uous liquors, — a law which was on the statute-book whentheact of 1875 
was passed. After this has been done, the traffic in spirituous liquors, 
as well as ail other kinds of traffic in thèse villages, is sheltered by the 
consent of congress; and the rights of white persons to visit thèse vil- 
lages, and to réside there, are no longer abridged by the provisions of 
the préviens statutes. The présent case might therefore be disposed of 
upon the considération that the act of 1875 withdraws Salamanca, and 
the other villages upon the réservation, from the opération of the stat- 
utes for regulating the government of Indian country. 

Irrespective of the act of 1875, the conclusion seems irrésistible that 
none of thèse villages, and none of the Indian réservations within this 
state, are Indian country, within the meaning of the three sections of 
the Revised Statutes mentioned. It is unnecessary to consider the ques- 
tion of the power of congress to extend such statutes over the Indian 
'réservations of this state, even to the exclusion of any state jurisdiction 
over the landsof the Indians, or over criminal offenses committed within 
their territory, so long as the réservations are occupied by Indians in tribal 
organization. The government of the United States has always regarded 
the Indian tribes as distinct communities, in a state of semi-independ- 
ence and pupilage, between which and it certain international relations 
were to bemaintained; and both the législative and judicial departments 
of the national government hâve always emphatically asserted that the 
Indian tribes possess such a national character as to be within the treaty- 
making power of-the constitution, and outside the sphère of state juris- 
diction over their persons or their lands so far as the national authority 
has intervened. As early as in 1802, by the twelfth section of the act 
of congress for regulating trade and intercourse with the Indian tribes, 
it was declared that no purchase of lands made from any Indian or any 
Indian tribe or nation within the United States should be "of any valid- 
ity in law or equity, unless the same be made by treaty or convention, 
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entered into pursuant to the constitution." In 1832, the suprême court, 
in Worcheater v. State, 6 Pet. 515, declared that the whole intercourse be- 
tween the United States and an Indian nation was by our constitution 
and laws vested in the government ci the United States, and that within 
the territory occupied by such Indians in the state of Georgia the laws 
of Georgia had no force unless with the assent of the Indians themselves, 
or in conformity with treaties and acts of congress. 

In the récent case of U. S. v. Kagama, 118 U. S. 375, 6 Sup. Ct. Rep. 
1109, an act of congress, giving jurisdiction to the courts of the United 
States over the crimes of arson, burglary, and murder, when committed 
against the person or property of an Indian or other person on an Indian 
réservation within a state, was upheld as constitutional by the suprême 
court. The court declared that the government of the United States has 
theright and authority, instead ofcontroUing the Indian tribesby treaties, 
to govern them by acts of congress, and that, the Indians beiug necèssarily 
subject to the laws which congress may enact for their protection, and 
for the protection of the people with whom they come in contact, the 
States hâve no such power over them as long as they maintain their tribal 
relations. But the question now involved is not one of the power of the 
national government over Indians or Indian réservations within the 
States; it is one as to the extent of its exercise by congress over Indian 
country under the trade and intercourse acts. A brief considération will 
demonstrate that certainly siuce 1834 the Indian réservations of this 
state hâve not been embraced in the Indian country of the laws of con- 
gress. The term "Indian country" originated in the acts of congress 
passed in or prior to 1834 to regulate trade and intercourse with the 
Indian tribes. The act of June 30, 1834, which was a revision and 
repeal of the former acts regulating trade and intercourse with the 
Indian tribes, contained the identical provisions which are now em- 
bodied in sections 2133, 2134, and 2139 of the Revised Statutes. That 
act specifically described what lands in the United States were to be 
deemed Indian country for the purpose of the act, and thus defined 
what was meant by the term as used in the original statutes, from 
which the three sections are taken. The lands described comprised 
parts of the United States which were outside of the territorial limita of 
the then existing states. As interpreted by the suprême court in Bâtes 
V. Cktrk, 96 U. S. 204, the Indian country of this act comprised the 
lands west of the Mississippi river, to which the Indian title had not 
been extinguished, not within any state or organized territory, and the 
lands east of the Mississippi river to which the Indian title had not been 
extinguished, not within any state. The country east of the Mississippi, 
not within any state, was the région then under the government of 
Michigan territory, now constituting the states of Michigan and Wiscon- 
sin. AU the "Indian country " east or west of the Mississippi was "lands 
not within any state." After this act was passed, and before the Revised 
Statutes were adopted, new territory had been acquired by the United 
States, new territorial governments had been established, and new states 
liad been admitted to the Union; and when some of the new states were 
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adtoittedf aîid ûew territories Were organized , provisions ha4 been made 
in the'Wganiclaw by congress that certain iands in the possession of the 
ludîatf tribes Should not be deenied a part of the new state or terri tory. 
The Kmsas Indims,5 Wall. 756; -Harknessv. Hyde, QS U. S. 476; Lnng- 
fardy. MoriieUh,' X02U. S. 145. > Indian lands which were not within 
any state in 1834 were now in the new states. New Indian country had 
been added to the national domain. Under thèse circumstances, the 
langùagé ofi the act of 1834 was inappropriate to describe what lands 
should bedeemed Indian country at the time of the revision and con- 
solidation of the-General Statutes of the United States. But although 
the former définition of "Indian country" was abrogated it may properly 
be referred to for interprétation. The omission of an inapplicable défi- 
nition does not imply that in revising the statutes congress intended to 
enlarge the area of Indian country, or subject to the régulations of the 
Indian iiitercourse laws territory which for 40 years had not been in- 
cluded in thé sphère of régulation. In Bâtes v. Ùark, the suprême court 
interpreted the meaning of the term in the Revised Statutes by recourse 
tô the définition of the act of 1834; and the court held that ail the coun- 
try embraced in the description of the act of 1834 remains Indian coun- 
try, within the meaning of the Ifevised Statutes, so long as the Indians 
retain their original title to the soil, and ceases to be Indian country 
whenever they lose that title, in the absence of any différent provision by 
treaty oract of congressi In Exporte Crow Dog, 109 U. S. 556, H Sup. 
et. Rep. 896, the question agaiii airose as to what country, being Indian 
country under the act of 1834, was still Indian country under the Re- 
vised Statutes; and the court decided that the term, as used in the Re- 
vised Statutes, appliesto ail coutitry to which the Indian title bas not 
beén extinguished within the liinits bf the United States, even when 
not within a réservation expressly 'set apart for the exclusive occupancy 
of Indians, except that within thé boùndaries of states, and that it em- 
braces ail territory within the boùndaries of states actually occupied by 
Indians and excluded by stalute or treaty from state jurisdictioni Ac- 
cording to the opinion in that case, no territory with the boundary of the 
states, although it was Indian coiintry in 1834, is Indian country under 
the Revised Statutes, unless it is excluded by treaty or stàtutefrom state 
jurisdiction, although actually occupied by Indians. Inasinuch as 
the Indian réservations of this state were not Indian country in 1834, 
and as no lands are now included within that country which were not 
within it then, the three sections of the Revised Statutes which hâve been 
mentictued bave no application to thèse réservations. Someof the lands 
in the réservations of this state are now actually occupied by Indians, 
and the Allegany réservation, outsidé the villages, is occupied by Indians 
which still maintain their tribal relations. The? state of New York 
always exercised its soverèign powers within thèse réservations, and since 
li858, when the case of .Mw Yorkv.'Dibble, 21 Hôw. 866, was decided 
by the suprême court, its right to do so, so far as necessary to protect 
the property and persoiiâ of Indians in this state, and to préserve the 
public peaue,has ne ver been questioned. Àmoug othérs, it bas enacted 
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iaws to punish the salé or gift of spirituous liquôrs to ladians. The 
conclusions thus reachod lead to a reversai of the judgment of the dis- 
trict court. 

CoxE, J., concurred in the resuit, upon the ground that, under the 
provisions of the act of congress of February 19, 1875, (18 St. at Large, 
p. 330,) and the act of the législature of New York of May 2, 1881, 
(Sess. Laws 1881, p. 288,) extending the municipal Iaws of the state 
over the villages of the Allegany réservation, the village of Salamanca, 
where the défendant résides, is not "Indian country," within the mean- 
ing of section 2139 of the RevisedStatutes. 



Dbovebs' Nat. Bank ov Union Stock- Yakds v. Albany County Bane. 
(Circuit Court, N. D. New York. DeoemW 1, 1890.) 

BAHKB ASI) BANKINO— ^CONTBACT TO Pat DbAFTS— StATUTB or yRAUBS. 

In February, 1883, plaintift bank wrote to the défendant bank: "G. was at onr 
office to-day, and arranged for us to çasb bis stock tickets, and draw on him for the 
ambtiift ànd exchaiiKe with the tickets attached. He referred us to you, àaying you 
wôuldsay suohdrafts virould bepaid through yourbank ail right. Please advlse 
us regardingit and' oblige." Défendant replied February 19, 1888: "We willpay 
your dr^f ta on G. Tiçith , bis ejtook tickets attached. " Thereafter the plaintift cashed 
âuob of G.'s stooli tickets as were prçBented, and drew on him for the amounts, and 
forwarded'the drafts with thè tickets àttacliéd for collectioU of défendant. Thèse 
transactions took placé two or three times a week, and Aometimes less frequently. 
The drafts varied f rom $300 to $13,000, and the aggrogate f rom February 19, 1683, 
to November 8, 1888, was over $600,000. The défendant paid the drafts and charged 
thejn to G., whether bis account was good for them or not, but it ref used to pay the 
two drafts in suit draw'n November 7 and 8, 1888, for $389.92 and $4,789.05, respect- 
ively. Heîd that, considered with référence to the situation of the parties, and 
their subséquent acts evinoing their own understanding, the letter of February 19, 
1883, must be oonstrued as a continuing promise, and not merely as one to pay 
drafts for stock tickets whiohthe plaintiff had already cashed, or arranged to cash; 
and that the considération was sufflcieutly disclosed to satisfy the statute of frauda. 

AtLaw. 

S. W. Boaendale, for plaintiff. 

JV. E. Keman, for défendant. 

Wallace, J. The following facts were proved upon the triai în this 
case: Previous to February 16, 1883, and from that time to and in- 
duding November 8, 1888, Michael Gillice, of Albany, N. Y., was a 
cattle dealer and purcbaser of cattle at Chicago, 111., where his brother 
acted as his agent, buying according to the customary course of the cat- 
tle trade in Chicago at the premises of the Union Stock-Yard & Transit 
Company. Upon purchases the seller gives the purcbaser a ticket signed 
by the secretary of the company, stating the number, description, and 
weight of ithe cattle bought, with the name of the seller and buyer, which 
:8 in;effect a certifica':e that the buyer bas bought such cattle at the yard 
;of th© compaûy. The aggregate purchase piice is placed by tbe secretary 
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;n figures on tbe back of the ticket, and below them isîndorsed an order 
directing tbe bank, which bas its place of business at the stock-yard, to 
pay for tbe number of cattle certified as purchased. The purchaser 
signs tbis order, and delivers tbe stock ticket to the seller, who uses it 
by getting it cashed at the bank naraed in the order, or at any other 
bank wbicb is willing to cash it, Gillice did not keep an account at 
either of the stock-yard banks, but the Union Stock- Yard Bank had 
been accustomed to cash bis tickets, and draw npon him for their amount, 
attaching the ticket to the draft, and forwarding both to the défendant for 
payment. During ail tbis time, Gillice kept an account with the de- 
fendant. February 16, 1882, Gillice and the plaintiff entered into an 
arrangement by which the plaintiff was to cash Gillice'g tickets when 
presented by holders at a specified discount, provided the défendant 
would agrée to protect the drafts plaintiff should draw upon Gillice for 
tbe tickets casbed. Thereupon the plaintiff wrote to défendant the fol- 
lowing letter, oi the date of February 16, 1883: 

"Mr. M. G. Gillice was at our office to-day, and arranged for us to cash his 
stock tickets, and draw on him for the amount and exchange with tickets at- 
tached. He referred us to you, sayiug thatyou would say s uch drafts would 
be paid through your bank ail right. Please advise us regarding it, and 
oblige. " 

Sbortly afterwards the plaintiff received frora the défendant a reply to 
the foregoing letter, dated February 19, 1883, as foUows: 

"In reply to your favor of the 16th inst., we say that we will pay your 
drafts on M. C. Gillice with his stock tickets attached, by remitting the 
amount to your ITew York correspondent, or through our exchanges, as you 
prefer." 

Thereafter, and until and including November 8, 1888, the plaintiff 
cashed such of Gillice's tickets for cattle purchases as were presented lo 
it by its customers and other holders, and drew on bim for the amount 
of the tickets, accompanying its drafts with the tickets, and forwarding 
the drafts and tickets to its correspondent for collection of the défendant. 
Thèse transactions took place sometimes two or three times a week, and 
sometimes less frequently, and the drafts drawn varied in amount from 
$300 to $12,000j and the aggregate amount of tickets cashed and drafts 
drawn during the period from February 19, 1883, to November 8, 1888, 
was over $600,000. The défendant always paid thèse drafts and charged 
them to Gillice, whether his account wasgood for them or not, it having 
collatéral security for any advances made to him. But it refused to 
pay the two drafts in suit, one of which was drawn by plaintiff Novem- 
ber?, 1888, for $389.92, and the other November 8, 1888, of $4,789.05. 
Thèse drafts were drawn by the plaintiff upon Gillice, and forwarded in 
the usual way for collection of the défendant with the tickets attached. 
Until after thèse drafts Were forwarded, the défendant never informed 
the plaintiff of its purpose to terminât© its obligation under its letter of 
February 19, 1883^; but about that time Gillice became embarrassed, 
and the dfefendant lost the benefit of the collatéral security it had tbere- 
tofore had. The plaintiff and défendant were each corporations, organized 
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and doing business as nlleged in the conaplaint. There was due for 
principal and interest npon the two drafts at the time of the trial the 
8um of $5,811.66. 

If the two letters read together amount to a promise by the défendant 
to pay such sums as the plaintiff might thereafter advance in cashing 
Gillice's stock tickets, and draw for upon him, there can be nofairdoubt 
that the considération is sufficiently disclosed by the writing within the 
statute of frauds. Stadt v. Lill, 9 East, 348; Wanington v. Furbor, 8 
East, 242; Jarvis v. WilMns,7 Mees. & W. 410. A promise to pay 
money for goods thereafter to be delivered, or services thereafter to be 
performed, is équivalent to a request by the promisor to the promisee to 
deliver the goods or perform the services. The more doubtful question 
in the case is whether the promise by the défendant is to be construed 
as a continuing one, or only as one to pay drafts for stock tickets which 
the plaintiff had already cashed, or arranged to cash, for Gillice. The 
meaning of the parties, as expressed in the two letters, is not altogether 
intelligible, and therefore it is compétent to resort to extrinsic évidence, 
and consider the surrounding circumstances, the situation and relation 
of ail the parties to the transaction, their previous course of dealing, and 
their subséquent acts evincing their own understanding, in order to as- 
certain the meaning of thelanguage used. Heffidd v. Meadows, L. R. 4 C. 
P. 595; Fidd v. Mvmon, 47 N. Y. 221; Bank v. Myles, 73 N. Y. 335. 
Eead with the aid of this évidence, the more reasonable conclusion is 
that the promise of the défendant was understood by the parties as ap- 
plying to future transactions, and should be treated as a continuing one. 
Judgment is ordered for the plaintiff for $5,811.66 as of November 19, 
1890. 



In re Ross. 
(.Circuit Court, N. D. New York. November 80, 1890.) 

Ei-BSAS Corpus — Rbview— Sentence by United States Consul Gênerai,. 

Rev. St. U. S. §§ 4083-4085, vests in the ministers and consuls of the United States 
In Japan authority to arraign, try, and sentence ail citizens of the United States 
chargea with ofEenses committed in that country. The treaty between the tTsited 
States and Japan, proclaimed Jnne 30, 1858, provided that " Americans commitiing 
offenses in Japan shall be tried by the American consul gênerai or consul, and shall 
be punished according to American laws. " Petitioner was conflned in the Albany 
penltentia^ under a sentence of the United States consul gênerai for murder com- 
mitted in Japan on an American vessel, while the petitioner was a member of the 
crew. Eeld, that the circuit court of the United States would not discharge peti- 
tioner on habeas corpus, on the ground that the consul gênerai had no jurisdiction 
beoause petitioner was not a citizen of the United States; the consul gênerai, the 
minister to Japan, the state department, and the président having held that, inas- 
much as petitioner was a seaman on an American vessel, hls status as a citizen of 
the United States, or at any rate as an American, within the meaning of the treaty, 
could not be questioned while he was under the protection of the flag. 

Cbiminax Law — ^Tkiai bt Uhited States Consul — Indictment — Bioht to Jurt 
Trial. 

Eev. St. U. S. S 4086, provides that jurisdiction in both civil and crlminal matters 
shall in ail cases be exercised in conf ormity to the laws of the United States, which 
are, bo far as is necessarjr to exécute the treaty, and so far as they are suitable to 
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CMTy It lato effeot, extended over ail citizena of the TJnlted Stiates In Japan, and 
over ail others to the extent that the terms of the treaty jnstlfy or require. Sec- 
tions 4117, 4119, direct thô minlster to Jajan to presoribe the forms of prooess and 
the modes of executing the same, and the manner in which trials ahallbe conducted. 
Held, that neither présentaient by grand jury nor a trial by a oommon-law jury i» 
essentlal to the validity of the sentence. 

Pétition for Writ of iTa&eaa Cbrptts. 

Geo. W. Kirchwey, for petitioner. 

John E. Smith, Asst. U. S. Atty., for responderit. 

Wallace, J. It appears by the pétition and retum in this case that 
the petitioner is now confined in the Albany penitentiary under a sen- 
tence of imprisonment for life, he having been originally sentenced to 
deàth by hanging, and that sentence having beencommuted by the prés- 
ident of the tJnited States to imprisonment for life. It further appears 
that the sentence wasimposed by thé consul gênerai of the United States 
at Kanagava, Japan, and approved by the United States minister rési- 
dent in Japan, upon the conviction of thè petitioner, after a trial before 
the consul gênerai, of the crime of murder committed in the harbor of 
Yokahama, Japan, on board an American vessel,of which thè petitioner 
was at the time a meihber of the crew. By the laws of the United States, 
the ministers and consuls of the United. States appointed to réside in 
China, Japan, Siam, Egypt, or Madagascar are iiivested with judicial 
authority to arraign, try, and sentence ail citizens of the United States 
charged wîth offenses àgainst laws Committed in their respective coun- 
tries, and also with ail the judicial authority in regard to civil rights, 
whether of property or person, heôessary to exécute the provisions of 
treaties between the United States and the countries* to which they are 
respectively accredited. Their jurisdiction embraces "ail controversies 
between citizens of the United States, or others, provided for by such 
treaties." Rev. St. U. S. §§ 4083-4085. Section 4086 of the Revised 
Statutes provides that such jurisdiction, in both criminal and civil mat- 
ters, shall in ail cases be exercised and enforced in conformity to the 
laws of the United States, which are, so far as is necessary to exécute 
such treaties, and so far as they are suitable to carry the same into effect, 
extraided bver ail citizens of the United States in those countries, and 
over ail others, to the extent that the terms of the treaties justify or 
reqùire. It further provides that— 

"If neither the coinmon law nor the law of equifcy or admiralty, nor the 
Statutes of the United States, furnish appropriate and sufficient remedy, the 
ministers in those countries, respectively, shall, by decrees and régulations 
Which shall hâve the force. of law, supply such defeets and insufflcieiicy." 

By sections 4117 and 4119 the ministers are direeted to presoribe and 
promulgate the forms of process, the mode of executing the same. and 
the manner in which trials shall be conducted; and they are direeted to 
transmit their régulations, orders, and decrees to the secretary of state, 
to be laid before congreSs for revision. Jurisdiction to try the petitioner 
was assumed by the consul gênerai under the provisions of the treaty 
between the United States and Japan, concluded June 15, 1857, and 
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pioclaimed June 30, 1858, which, among other thîngs, contains the fol- 
lowing stipulation: 

"Americans committing offenses in Japan shall be trled by the American 
consul gênerai or consul, and shall be puuished according to Aqierican Jaws. 
Japanese coramitting offenses against Americans shall be tried by the Jap- 
anese authorities, and punished according to Japanese law." 

It is insisted for the petitioner that the sentence imposed upon him is 
void because the consul gênerai did not hâve jurisdiction to try a person 
net a citizen of the United States; that, if he had jurisdiction in the case, 
the petitioner was entitled to be placed on trial only upon the present- 
ment or indictment of a grand jury, and to be tried by a common-law 
jury; and that if the statutes which confer judicial powers and criminal 
jurisdiction upon ministers and consuls do not préserve to the accused 
the right to be tried only after presentment or indictment of a grand 
jury, and then by jury, thèse statutes are unconstitutional. The ques- 
tions which are thus presented are of great interest and importance. They 
hâve never been considered by any of the circuit or district courts, or by 
the suprême court of the United States, in any adjudications which hâve 
been brought to the attention of this court. Yet during the 30 years 
since the statutes conferring the judicial powers on ministers and con- 
suls, which hâve been referred to, were enacted, that jurisdiction bas 
been freely exercised. Citizens of the United States hâve been tried for 
serious offenses before thèse officers without preliminary indictment or a 
common-law jury, and convicted and punished. Thèse trials hâve been 
authorized by the régulations, orders, and decrees of ministers, and it must 
be presumed that the régulations, orders, and decrees of ministers. pre- 
Bcribing the mode of trial, hâve been transmitted to thesecretary of state, 
and by him been laid before congress for revision, as required bylaw. 
Unless the petitioner was not properlysubject to this jurisdiction because 
he was not a citizen of the United States, his tria^ and sentence were in 
ail respects modal, as well as substantial, regular, and valid under the 
laws of congress, according to the construction placed upon thèse statutes 
by the acquiescence of the executive, administrative, and législative de- 
partments of the government for this long period of time. It was the view 
of the consul gênerai, that, inasmuch as the petitioner was a seaman upon 
an American vessel, his status as a citizen of the United States, or at any 
rate as an American, within the meaiiing of the treaty with Japan, could 
not be questioned while he was under the protection of the flag; and this 
view was approved b}"^ action of the minister to Japan, the state depart- 
ment, and the président. Under thèse circumstances, this court ought 
not toadjudge that the sentence imposed on the petitioner, and modified 
by the président, was ulterly unwarranted and void, when the case is 
one in which his rights can be adequately protected by the suprême 
court, and when a décision by this court, setting the petitioner at lib- 
erty, although it might be reversed, would be practically irrévocable. 
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(Jnited States v. Byene. 

(I>t«Mct Court, JE. D. Missouri, E. D. Deoember 9, 1890.) 

1. OnrBirsBB AOAiNST Postal Laws— Embbzzlbmint op Lettbrs — Indictmb'st — Du- 

FLIOITT. 

Though UDder Kev. St. U. S. § 5467, «embezzling a letter" and "steallng its con- 
tents, " are separate offenses, and may be charged as such, the offenses are of the 
same grade and subject to the same penalty, and hence they may both be charged 
in a single count of the indictment, stating the whole transaction as a single of- 
fense, when both acts are committed by the same person at the same time, and 
constitute a single continuons act. 
S. Same— Répugnance. 

Averments in such an indictment that the letter was secreted, embezzled, and 
destroyed, and that its contents were stolen, are not répugnant. 

On Demurrer to Indictment. 

The first count of indictment is as follows: "That Lee M. Byrne, 
late," etc., "at," etc., "heretofore,"etc., "being then and there a person 
employed in a department of the postal service of the United States, — 
that is to say, a clerk in the post-office of the United States at Piedmont, 
in the state of Missouri, — unlawfully and feloniously did then and there 
secrète, embezzle, and destroy a letter then and there intrusted to liim, 
said Lee M. Byrne; and that came into his possession as such post-office 
clerk, and which said letter was then and there registered matter, and 
intended to be conveyed by mail, and forwarded through said post-office 
at Piedmont, and delivered to one Mrs. S. M. W., to whom said letter 
was then and there addressed, at the post-office of the United States at 
the city of Détroit, in the state of Michigan, which said letter then and 
theré contained the certain articles of value, that is to say, one United 
States treasury note X of the dénomination of ten dollars, of the value 
of ten dollars, [nine other notes are then described,] and said ten articles 
of value being then and there the property of one C. H. T., and which 
said letter and each of said articles of value, the said Lee M. Byrne did 
then and there feloniously and unlawfully embezzle, and fraudulently 
and feloniously convert to his own use, and did then and there feloni- 
ously steal and take each of said articles of value out of said letter, and 
carry away the same, contrary to the form of the statutes of the United 
States in such case made and provided, and against its peace and dig- 
nity." The second count is for another letter to another party with other 
notes. The indictment was demurred to for the reasons, among others, 
that the counts were bad for duplicity, and that the allégations were ré- 
pugnant. 

George D. Reynolds, U. S. Atty. 

0. D. Yancey and 0. A. Davis, for défendant. 

Thayee, J. In both counts of the indictment it is averred, in sub- 
stance, that the défendant "feloniously secreted, embezzled, and de- 
stroyed" the letter therein described, and "feloniously stole and took out 
of said letter" the articles of value therein contained, to-wit, treasury 
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notes and silver certîficates. It may be conceded that under the provis- 
ions of section 5467, on which this indictment is framed, "embezzling a 
letter" and "stealing its contents," are separate offenses, and may be 
charged as such. Vide U. S. v. Tayhr, 1 Hughes, (U. S.) 514; U. S. v. 
Harmison, 3 Sawy. 656; and U. S. v. Falkenhainer, 21 Fed. Rep. 624. It 
may be further conceded that it is a fundamental rule of criminal plead- 
ing that two offenses should not be alleged in the same count, and that a 
count is ordinarily defective in which more than one offense is alleged. 
Still the court is of the opinion that the présent indictment cannot be 
successfuUy attacked on the ground of duplicity in the several counts. 
There seems to be a well-defined exception to the rule of pleading above 
stated to the foUowing effect: When two acts, capable of being counted 
upon as distinct offenses, are committed by the same person, at the same 
time, so that they may together be regarded as a single continuous act, 
it is optional with the pleader to count upon them separately as distinct 
offenses, orto state the whole transaction in a single count asconstituting 
a single offense, provided both offenses are of the same grade, and the 
punishment for each is the same. If the latter method of stating the 
offense is adopted, but a single penalty can be imposed. In Corn. v. Tuck, 
20 Pick. 356, the indictment charged in one and the same count that the 
défendant "broke into a shop with intent to steal," which was a felony, and 
that "he did then and there steal," which was likewise a felony. The 
court held that the count was not bad for duplicity. So in the case of 
HinUe v. Com., 4 Dana, 518, an indictment charged the défendant in 
one and the same count with "setting up a gaming table," and "keepiug 
a gaming table and inducing others to bet thereat," — both of which were 
independent offenses. The court held the count good, saying, in sub- 
stance, that, as they were co-operating acts constituting altogether one 
offense, when committed by the same person at the same time, an indict- 
ment for the combined act might properly charge the whole transaction 
in one count, and but one punishment could then be inflicted. The 
case at bar falls within the principle of thèse décisions. The indictment 
allèges that the défendant secreted and embezzled a letter, and stole its 
contents. The acts in question are alleged as having been committed at 
the same time, and as together constituting a single act or transaction. 
The two offenses are of the same grade, and the punishment of each is 
the same. The défendant is none the less guilty of embezzlement of the 
letter, because he stole its contents, and vice versa. In other words, the 
two allégations contained in the counts are neither inconsistent or un- 
certain. Under the circumstances, if the government sees fît to plead 
as it bas done, thereby making one offense out of a transaction that it 
might hâve broken up into two, it is, in my judgment, entitled to do so, 
and the défendant bas no just cause for cpmplaint. The objection that 
the allégations of the indictment are répugnant, "because it is iirst alleged 
that the letter and its contents were destroyed, and is subsequently alleged 
that the contents were embezzled and stolen," seems to be founded on a 
misconception of what is averred. The indictment does not aver that 
the cootents of the letter were destroyed, It avers that the letter was 
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secreted, embezzled, ànd destroyed, and that the c )ntents— tO-wît, treas- 
ury notes ând silver certificates^— were stolen. So far as I can see the 
averments are not répugnatt, and the demurrer must be overruled. It 
is so ordered. 



National Pbogeess Bunching-Machine Co. v. John R. Williams Co. 

(.Circuit Court, S. V. New York. Beœmber 8, 1890.) 

1. Pate-nts por Invbntions— CiOAS-BTjNOHiNa Machine— CoMBiNATiON. 

The ainth daim ofletters patent No. 331,676, granted December 1, 1885, to Nlcbo- 
lasH. Borgfeldt and Adolph C. Schutz, oovers a machine designed to make a cigar 
bunohfrom scrap-tobaCco. The tobaooois placed in a cylinder, which throws out 
measuïed quantitles through a chute Into a lunneL The latter la provirted with a 
plonger, ivhich compacts the tbbacoo into form. Il Is then delivered upon an 
apron, and toUed into a completed bunoh, which la then deposited in a receiver. 
Theelaîm Isas foUows: "In a bunch machine, the oombination of the cylinder, B, 
having notched disk, D, chute, C, with the reoiprocating hopper, I, reoiprooating 
pltoger, L, apron, M, sliding trame, N, having roUer, u, and a bunoh receiver, E. " 
It appeared that each élément olaimed was old, and that each performed the same 
f uuctioQ when acting separately as it performed in the article patented. Seld, that 
the claim for oombination could not be sustained, as the bunch receiver had no con- 
nection with the opération of the machine, and was meant simply to hold the man- 
nfactjured article. 

a. Samb— Ikfbîmgbment. 

In vIew 6f the prior state of the art, and the fact that the claim specifically refers 
to the drawings by letter, It will be striotly construed, and a machine producing 
similar results will not be beld an infringement uniess it contaius tho features 
enumerated. 

In Equity. 

This is a bill in equity filed to restrain the défendant from înfringing 
letters patent No. 331,676, granted December 1, 1885, to Nicholas H. 
Borgfeldt and Adolph C. Schutz, for an improved cigar-bunching ma- 
chine. The invention relates to a machine designed to produce auto- 
maticaily the inner part, or bunch, of a cigar: 

"The machine is adapted to produce siich a bunch with a flllerof scrap- 
tobaceo, to measure the proper quantity of the acrap-tobacco for each bunch, 
to transport the same to the binder. to press the Aller into the binder, and 
then to roll the binder around the fliler, so as to complète the bunch, deposit- 
ing the latter in condition for immédiate and convenient use." 

The machine is provided with a distributing cylinder having mechan- 
ism for measuring the scrap-tobacco and for discharging it in successive 
doses, each dose containing the exact quantity of tobacco necessary for 
one bunch. A reoiprocating hopper, provided with a reoiprocating 
plunger; reçoives the tobacco from the chute of the cylinder, compacts 
the bunch, and presses it into the binder. The machine is further pro- 
vided with a sliding and tilting binder-rest combined with a fixed apron, 
roller, and mechanism for moving the slide and roller. Thèse operate 
in such a manner that when the filler bas been pressed into the binder, 
the sliding frame, roller and apron co-operate to roU the binder around 
the filler. The completed bunch is then deposited in the proper recep- 
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taclè from which it îs taken by an attendant to be molded and finally 
covered with a wrapper in the ordinary manner of manufacturing cigars. 
The ninth claim only is involved. It is as folio ws: 

"(9) In a bunch-machine, the combination of the cylinder B, having 
notehed disk D, and chute C, with the reciprocating hopper I, reciprockting 
plunger L, apron M, sliding frame N, having relier u, and a bunch-receiver 
K, substantialïy as specified." 

The défenses are Hrsi, non-infringement. Second, anticipation. Thîrd, 
that the ninth claim covers an aggregation and not a patentable combina- 
tion. Fourth, that the claim lacks patentable novelty. Fifth, that the 
claim does not describe an operative machine. Sixth, that complain- 
ant's title is defective, another company holding the exclusive right to 
manufacture, use and sell under the patent for the state of New York. 

A'rthur v. Briesen, for complainant. 

Charles 0, GiU, for défendant. 

CoxE, J. The machine covered by the ninth claim of the patent is 
designed to make a cigar bunch^ — which is ail of a cigar minus the 
outer wrapper— rfrom scrap-tobacco. The tobacco is placed in a large 
réceptacle or cylinder which throws out accurately measured quantities, 
through a chute, into a vertically movable funnel, each dose being suf-^ 
ficient for one b'unch. The funnel is provided with a plunger which 
descends upon the tobacco and compacts it into a form approximating 
a cigar. It is then delivered upon an apron on which a leaf of tobacco 
called a "binder," bas been placed and is rolled, by means of a travel- 
ing roUer, into a completed bunch. This bunch is deposited in a clamp, 
or receiver, where it is held intact until removed by hand. The claim 
covers a bunch machine having the foUowing featUres: Fïrst, the cyl- 
inder B, having notehed disk D and chute G. Second, the reciprocating 
hopper I. Third, the reciprocating plunger L. Fourth, the apron M. 
Mfih, the sliding frame N, having roller u. Sixth, the bunch receiver R. 
Experts and counsel agrée that thèse éléments, considered separately, 
were old and "well known. The complainant bas vied with the défend- 
ant in demonstrating that each was " thoroughly old" long prior to the 
date of the patent» The complainànt's brief states the proposition as 
foUows: 

"New, therefore, it is clear from the foregoing, that the complainants can- 
not be regarded as clniming a new combination of new éléments, but that 
they seek to hold by their patent a new combination of old elemeiita-^old, 
well known éléments — for the purpose of producing a new resuit." 

Not oiùy was each élément old, but sometimes two and sometimes 
three had been united to dosimilarworktothat ofthe complainànt's ma- 
chine. Machines for making cigars were known over 40 years ago, and 
eince then there bas been a steady évolution in the art. Previous to the 
patent, machines were in use which discharged the tobacco in accurate 
doses, compacted it by pressure, into the shape of a cigar, and rolled the 
binder aud ûller into the ûnished bunch. The machines in controversy 
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show the progress which time would naturally develop in a busy and lu- 
crative industry. 

But two défenses will be examined. First, does the claim cover a com- 
bination or an aggregation? and, second, does the défendant infringe? 

In*order to be patentable a combination must not only be new but it 
must produce a new resuit, or an old resuit in a better way . If the com- 
bination be old and the resuit new, or if the resuit be unchanged and 
the combination new, in either case there is no patentable novelty. In a 
combination of old éléments aU the parts must so act that each qualifies 
every other. If they act independently, or if one acts independently of 
the others, it is an aggregation. It is not enough that thèse independent 
parts are conveniently associated in one machine, if each performs the 
same function it did before they were united. They must be so con- 
nected that the new resuit is due to their co-operative action. Thatcher 
Heating Co. v. Burtis, 121 U. S. 286, 7 Sup. Ct. Rep. 1034; Pickering 
V. McOuV.ough, 104 U. S. 310; Packing Co. Cases, 105 U. S. 566; Hailes 
V. Van Wormer, 20 Wall. 353; Trimmer Co. v. Stevens, 53 0. G. 2044, 11 
Sup. Ct. Rep. 150; Stephenson v. Raiiroad Co., 114 U. S. 149, 5 Sup. Ct. 
Rep. 777; Beecher Manuf'g Co. v. Atwater Mnnufg Ce, 114 U. S. 523, 5 
Sup. Ct. Rep. 1007 ; Machinery Co. v. Bunnell, 27 Fed. Rep. 810; Merwin 
on Patentability, 401 . 

The ninth claim must be considered ascovering, irrespective of Connect- 
ing mechanism, the combination of éléments therein enumerated, and, 
tested by the foregoing rules, it is somewhat difficult to perceive what 
new resuit is produced by their united action. That the machine is bet- 
ter than any whi.:h preceded it is sufficiently established; butit is argued 
by the défendant that, although a number of old devices and instrumen- 
talities are placed in oonvenient juxtaposition, each acts just as it did 
before. The cylinder will, it is said, discharge the dose in the old way 
irrespective of the fact that the hopper and plunger are under the chute. 
The hopper and plunger will compact the tobacco in the similitude of 
a cigar whether the tobacco is dropped from the chute or is placed in 
the hopper by hand. The roller will roll and the recei ver will hold the 
bunch in the same manner separately as in their présent position. And 
yetit is thought that the claim might be sustained for a combination were 
it not for the introduction of the last élément — the bunch receiver. The 
resuit to be accomplished is the finished bunch. This object is attained 
by the successive action of the cylinder, the hopper and plunger, and 
the roUing apparatus. It is true that if one of thèse were removed the 
others would act, but the bunch would not be made in a manner so con- 
venient and advantageous. For thèse éléments a combination claim 
might be sustained within the doctrine of the foUowing authorities: 
Farhusk v. Cook, 2 Fish. Pat. Cas. 668; Hoffman v. Young, 2 Fed. Rep. 
74; BirdsaU v. McDonald, 1 Ban. & A. 165. But the introduction of 
the bunch receiver renders the application of thèse cases to the claim in 
question, et least, exceedingly doubtful. What reciprocity can there 
be between the clamp at the end of the roUing table and the cylinder at 
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the top of the machine? In what way does the cylinder act upon the 
clamp or the clamp upon the cylinder? Remove either and the other 
would perform its function unimpaired. The clamp is simply a con- 
venient device for holding the completed bunch. Its very name, 
"bunch-receiver," would seem to preelude its being a part of the combi- 
nation. A combinatiôn produces something which, when finished, is 
placed in a réceptacle. The réceptacle adds nothing to the raanufact- 
ured thing — it simply holds it. To use the language of the complain- 
ant's expert: "Such bunch-receiver is entirely independent and outside 
of the rolling apron." Ail action of the other parts of the machine 
ceases before the clamp begins to perform its office. The bunch (the 
resuit) is finished, and rather than hâve it fall to the floor, or into a box, 
or into the hand of the operator, the patentées thought it convenient to 
provide, what complainant's counsel aptly terms, "a mechanical hand" 
to receive it. This hand has no more to do with the opération of the 
cylinder, the reciprocating plunger, or the roller, than would a hand of 
flesh and blood, if placed at the end of the table to catch the bunch. 
Test it by carrying the opération a step or two further. It is said that 
the cigar is taken from the clamp by the operator, who places it in a 
cigar mold and applies the final external wrapper. Assume that the 
mold is located directly under the clamp, with proper machinery ar- 
rangea to deposit the bunch in the mold and to convey it to an auto- 
matic wrapper-applying device, and again to a cigar box, where it is 
packed and prepared for the market. Can it be that thèse structures — 
the mold, the wrapper-applying machine and the box — could be added 
to the éléments of the claim and included in a valid combinatiôn? And 
yet thèse also are the progressive but independent steps in accomplish- 
ing the desired resuit — a cigar ready for the smoker. There is no more 
combinatiôn between the cylinder which acts at the beginning of the 
bunch making opération and the réceptacle for holding the bunch at the 
end, than there is between a canal-boat which receives the grain from 
the elevator chute, and the bin from which the grain is taken; no more 
than there is between the knife of the guillotine, and the basket which 
catches the head of the victim. In a récent case the suprême court de- 
cided that where the mechanical opération and effect of the patented de- 
vices are the same, whether one of the éléments of the claim is présent 
or absent, there can be no patentable combinatiôn between those devices 
and that élément. It is a mère aggregation. County of Fond du Lac v. 
May, 53 0. G. 1884, 11 Sup. Ct. Rep. 98. 

But irrespective of thèse views, it is thought that there is no infringe- 
ment. It will be observed that the claim is more than ordinarily spé- 
cifie. Every élément is designated by a letter restricting it to the mech- 
anism shown in the description and drawings. The complainant con- 
tends that the claim may be construed substantially as folio ws: In a 
bunch machine, the combinatiôn of a measuring and dose-distributing 
device, having a chute or outlet, with a dose-receiving, shaping and com- 
pacting device, a bunch-rolling and binder-applying device and a bunch- 
receiver or clamp, substantially as specified. 
V.44F.no.3— 13 
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It îs not necessary to oonsider what might havebeen the resuit had; 
Buch a claim been allowed. It is enough that there is no such claim in 
the patent and none that can bé so broàdened by construction. Even 
if the state of the art permitted it, and it does not, the use of language 
unusuallyoonciseandtechnicalmakes the parts, thusreferred to, essential 
featureô of the daim, and precludes a loose construction. The courts are 
not to conside:? what the patentées might hâve païen ted, but what they 
did patent. Hère they hâve accepted a daim limited to the mechanism 
shown in the description and drawings. The court cannot now con- 
struct for them a différent claim. Keystmie Bridge v. Iron Co., 96 U. S. 
274; Sftow V. RaUroad Co., 121 U. S. 617, 7 Sup. Ct. Rep. 1343; Shep-. 
ard V. Oarrigan, 116 U. S. 593, 6 Sup. Ct. Rep. 493; Seymour v. Os- 
boms, 11 Wall. 546; Sutter v. Eobinson, 119 U. S. 530, 7 Sup. Ct. Rep. 
37b; WhUe v. Dunbar, 119 U. S. 47,7 Sup. Ct. Rep. 72; Fay v. Cordes- 
man, 109 U. S. 408, 3 Sup. Ct. Rep.. 236; Com-Planter Case, 23 Wall. 
181, 218; McCmmick v.Tcdcott^ 20 How. 402; Norton v. Haight, 22 Fed. 
Rep. 787. 

The case of Semng-Mach, Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 
Rep. 299, relied on, by the complainant, is not in point as appears from 
the following quotation from the opinion: 

"Morley, having been the first persoh who sticceeded in producing an au- 
toniatic machine fur sewing buttons of the kind in question upon fabrics, is 
entitled to a libéral construction of the daims of bis patent. He was not a 
mère improver upon a prier machine wbich was capable of accomplishing the 
same général re&ult; in that case his claims would properly recel ve a narrower 
interprétation." 

Morley was a pioneer, he claimed his invention broadly and the court 
said he was right. Thèse patentées are not pioneers. They are im- 
provers upon prior machines. They hâve claimed the features of their 
machine narrowly, and the court is of the opinion that they were right 
in so doing. Adopting thèse well-known rules of construction it is clear 
that the défendant does not infringe. 

The proposition that the defendant's machine contains the six enu- 
merated features of the claim, cannot be maintained. The complain- 
ant'a theory seems to be that the succinct language of the spécification 
may be ignored, and that the defendant's machine contains the "essen- 
tial éléments" of the claim, if construed as above. In other words, if 
the claim is for a combination containing four main sub-elements oper- 
ating substantially like the apparatus described, the défendant infringes. 
Perhaps this is so, but, as before stated, the patent does not contain 
sucli a claim. The défendant does not use a cylinder or a notched disk, 
and there are essential points of différence in the defendant's compact- 
ing and rolling apparatus. The saUie rules of interprétation must ap- 
ply to ail parts of the claim. It wiU not do to place a broad construc- 
tion upon one part and a narrow construction upon another part. If 
any measurlng and distribu ting device may be substituted for "the 
cylinder B, having notched disk D, and chute C," it wonld seem to be 
equaliy clear that any compacting device may be substituted for ''the re- 
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cîprocatîng hopper I, and reciprocating plunger L," and so oti; ''; In vîew 
(tf the prîor aft anH tbe explicit language of the claim it is thotight that 
Buch a loose interprétation is not permissible,- and that the court wouîd 
not be justified in omitting leatures expressly designated as es^fential to 
the combination. But if the claim were so construed it would then be 
broad enoug'h to jujdude some of the prier \ymiaras structures, and; so 
^ould be auticipated- It follows tkat the bill must be dismissed. 



Pullman'b Palace Cab Co. *. Boston & A. R. R. Co. a ai. 

{Ci/rèuit Court, D. Massaolmsetts. Ootober 9, 1890.) 

Patents por Inteiîtion— Vestibot,» Cak— Cosneotions— Noveltt. 

The object of thé Invention for -whleih letters patent No. 403,137, were granted to 
George M. Pullman, May 14, 1889, was to provide a continuons connection between 
the contiguous ends of passenger railway cars, consisting of an inclosed çassage- 
■way on the end of eaoli car, the solld parts being connected by a loose joint, or 
lljuner, made of some flexible material so cohstnicted as to aocommodate Itsell to 
the movement of each car, and yet restralned from moving sidewise so as to ob- 
Btruct the passage- way, and forming, at ail times, a complète vestibule connection. 
The invention ppssessed great advantages over the old open platform cars. ïhere 
had been no prîor tkttempts to oonstruct & vestibule train havine the motions and 
restreint of motions of the patent. Some prior experiments in the construction of 
Testibule cars had been; àbandoned, and, in others, the object of the vestibule had 
been for purposes of ventilation or to dimiaish the résistance of the atmosphère 
to the passage of càra. Meld, that the patent was not void for want of novelty. 
, Bame— Anticipatioiï. 

A patent Was granted November 15, 1887, to H. H. Sessions for an împrovement in 
the construction of railroad cars. The spécification stated that the invention con- 
Bisted in the application to the cars of a frame-shaped plate arrangea in a vertical 
plane parallel witb a vertical transverse plane passing through the car-body, and 
projecting, by means of backing springs, for a short distance beybnd the end of the 
car, and the purpose was stated to be (1) to diminish the racking eSect upon a car- 
body wben suddenly brought from a state of motion to a state of rest, and vice 
versa; and {'i) to diminish the tendency to a swaying movement whea a train is 
running rapidly. The spécification also stated that the Improvement, as shown in 
the drawings, was exhibited in connection with another improvement in car 
construction, consisting of a vestibule attachment; and that the vestibule feature 
was no part of the invention claimed. The ËJessions application was filed about 
two weeks only before the Pullman application, and the patentées had been work- 
Ing together. The drawings in the twô patents were almost Identioal; but, on a 
bill for inf ringement of theFuUman patent. Sessions, as a witness, limited his claim 
to exactly the description coatained in bis spécification. Eield, that the Pullman 
patent was not anticipated by the Sessions patent. 

Same. 

The fact that the Pullman application was at flrst rejected by the patent-office, 
mainly on référence to the prior Sessions and another prier patent, and was not 
granted until after the original spécifications and claims were rewritten in great 
part, — Pullman disolaiming auythiug contained in the Sessions patent, — and after 
an affldavit by Piûlman that he compîeted his invention before the filing of the Se» 
slons application, does not prove priority of invention in Sessions, where it does 
not appear on whatground the Pullman patent was finally granted, and there was 
nothing in the patent, as allowed, wtaich was not in the original application. 

SaME— INTRINOEMBNT. 

In the Pullmanpatent, an arch-pUkte was to be so secured to the buffer-plate as t» 
be capable of the stime motions and restraint of motions as the latter; and, in the 
preferred construction, It was rlveted to the buffer-plate. Held, that a structure 
m which the only important différence from the Fulhnan patent was that the arcb- 
plate was hinged to tne bufler plate wàs an iufringemeat of the Pullman patent. 
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In Eqnity. 

Chawncey Smith, Charles K. Offidd, .Frederick P. Msh and WUmarÛi H. 
l%wston, for complainant. 

George Paysan and Qmsten Browne, for défendants. 

CoLT, J. The bill in thia case allèges infringement of letters patent 
No. 403,137, granted May 14, 1889, to George M. Pullman, for a new 
and useful improvement in solid vestibule connections between railroad 
cars. The description and object of the Pullman invention is carefully 
set out in his patent. The spécification says: 

"The object of my invention ia to provide suitable means whereby there 
may be made a continuous connection between contiguous ends of passenger 
rail way cars, thls connection being an entlrely closed passage-way, preferably 
of the width of the car platforms, and servlng at tbe same time as a vestibule 
for entrance and exit to the respective ends of the cars, the connection be- 
tween the solid parts forrning a vestibule being made of flexible or adjustable 
material, so as to constitute a loose or flexible joint that will permit of suffl- 
cient movement of each unit car in travel, but at ail times preserving a com- 
plète vestibule connection between respective cars. * * * The problem 
is to hold each bellows so firmly to its car that it will maintain its place when 
tbe car is uncoupled from others; second, to so support them that when cars 
are coupled the ends of adjoining bellows or connections take their relative 
proper positions, so as to form a continuous passage without any necessity of 
manipulating the bellows or flexible connections; third, to provide a contin- 
uous flooring between the cars; fourth, so to combine the parts that both the 
flexible connections and the flooring shall be so supported that the cars may 
approach nearer and remo ve f urther from each other without disturbing either 
the continuity of the flooring or that of the bellows or inclosed flexible passage- 
way; Jî/'th, that the cars may, as in traveling around curves they must, hâve 
the longitudinal line passing through the center of one car at an angle with 
that passing through the center of another car without disturbing the conti- 
nuity of the foot-passage, or causing open spaces between the ends of adjoin- 
ing flexible passage- ways," 

The patent _/îrs( describes what is called a "vestibule," which is formed 
by inclosing the platibrm, except at the end, by means of a roof and 
doors; and, second, a vestibule connection which consists of an arch or 
face-plate and a bellows-like structure attached at one edge to the arch- 
plate, and at the other to the outer end of the vestibule. As cars in 
a moving train increase and decrease their distances with respect to each 
other, and also change their angles with référence to each other when 
rounding curves, it follows, that, in order to màke a fairly fight joint be- 
tween the connections of opposite cars, the bellows must be extensible 
and capable of being shut up on one side, while they are opened on the 
other, and that the face or arch plate, to which thèse bellows are at- 
tached, must be capable of traveling in and out from the end of the car, 
and also of turning, as it were, on a vertical axis, so that its two edges 
can oçcupy either the same or différent distances from the end of the car. 
it is also necessary that the face-plate shall be restrained from moving 
bodily sidewise when running on a curve, beçause, as a resuit, the pas- 
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Bage-way might be obstructed. It is thèse motions and restraint of mo- 
tion which constitute the essence of the Pullman invention. The patent 
Btates: 

"It [the arch-plate] Ciin œove in and eut from the platform, it can oscil- 
late, and neveitheless a vertical line drawn through its center will always 
practically be in a vertical plane passed longitiidiiially tlirough the center of 
the car, and it most be supported either from thebuffer-barorby othermeans 
of the same character, so as to be capable of thus moving." 

To the arch-plate is secured the buffer-plate, and the patent states 
that it bas the same motions, and is restrained in the same manner, as 
the arch-plate. The patent further says: 

"This buffer-plate on one car eould npt hâve its acting-face coïncident with 
a sirailar buffer-plate on an adjoining car wlien the two cars are loumliug a 
curve, unless it could change its angle with référence to a longitudinal line 
passing through the center of the car, so that it can be at times at right an- 
gles to such a line and at times at various other angles. The support of thé 
buffér-bar, before described, not only permits thèse changes of aiigular posii 
tions, and the in-and-out motions of the bufîer-bar, but prevenlsits center from 
leaving a horizontal longitudinal line passing through the center of the cur to 
whlch it is attached, so that the center of the buffer-bar is always, wliether 
projected or shoved in, practically in line with the center or middle of the 
platform. The mode of supporting this bufCer-bar must be such as to permit 
it to hâve thèse motions so long as the buffer-bar is permitted to move as dé-^ 
scribed, and, at the same time, hâve its center restrained, so that it can mové 
only in a certain path, as before described." 

In the form of the Pullman invention described in his patent, the 
arch-plate is riveted to the buffer-plate, and the buffer-plate is mounteci 
upon a spring-extended buffer-rod. Upon this rod is mounted a cross- 
bar, or equalizing bar, in such manner that it can move out and in witli 
the buffer-rod, and at the same time osciilate upon its center. Two rod^ 
are attached to the ends of this cross-bar, not firmly, but by a sort of 
bail and socket joint, in such manner that the cross-bar may change itS 
angles to horizontal lines drawn perpendicular to the length of the car; 
while the rods always remain substantially parallel with the sides of thé 
car. Thèse rods pass through mortises, or guide-plates, madein or sup- 
ported by the transverse timbers of the car, and are thus confined in 
such lïianner that they can slide outward and inward in the direction of 
their length, but cannot practically move inany other direction. Thèse 
rods at their outer ends project beyond the outer cross-beam of the car, 
and are there pivoted to the buffer-plate. This mechanism permits the 
forward-and-bacli and oscillating motions, and prevents any latéral mo- 
tion, as before described. The first claim of the patent is as follows: 

"(1) The combination, substantially, as hereinbefore set forth, of a face- 
plate forming tlie open ends of a vestibule-extension to a railway-car wlien 
not coupled with another car in a train, and a bufCer-plate which is pivotally 
connected with a spring-extended buffer-rod, and arranged, as described, tobe 
capable of oscillating on a flxed center, but restrained by guide-rods, as de- 
scribed, to compel its center of oscillation to move only in a line passing 
longitudinally and horizontally through the center of the car, thesaid buffer- 
plate and the face-plate of the vestibule connected therewith being free to move 
angularly with such flxed longitudinal line of theii' movement." 



198 ,, FEDEKAL EEPOETEE, yol. 44. ;. 

The second claim is for the combination of the éléments of thè first 
ckim with the threshold, or foot-plate, when ail three hâve the motions 
and are restrained as described. The third claim is not iri"~controversy. 
The fourth claim is for ihe combination of the arch-plate and flexible 
connection, when the arch-plate has the motions and is restrained as de- 
scribed. The fifth claim is for the combination of a car-body extension, 
which incloses the platform, and is provider! with doors, bellows-like 
connection madeof flexible material, face-plate, and foot-plate, when the 
face-plate and foot-plate haVe the motions and are restrained as described. 

Thé first ground of défense I shall consider is that the Pullman patent 
is void for want of novelty in view of the prier state of the art. It ap- 
pears by the record, that Pullman ran his first vestibule train early in 
1887, between Chicago and Jersey City, on the Pennsylvania Railroad, 
and that, in December, 1889, thèse cars had been placed upon sixty-one 
railroads of the United States, representing a mileage of more than 91 ,000 
miles. Of the great advantagea of the vestibule System over the old 
open platform cars, both in respect to the safety and convenience of pas- 
sengers, there can be no doubt. Where a patented improvement possesses 
such marked utility, and bas so speedily and universâlly corne into pub- 
lic use, the court should hesitate to déclare the patent invalid for want 
of novelty, because thèse circumstances tend strongly to prove invention» 
The railroad passenger traffic of the country is immense, the dangers in- 
cident to the open platform connection between cars are well known, and 
the fact that an inventor has succeeded in overcoming this danger to 
human life, and at the same time has materiaUy increased the comfort 
of railway travel, should not escape the mind of the court in dealing 
with the question of invention. Considering the amount of thought in 
the country directed toward improvements in railway mechanism, where- 
by greater safety and comfort may be secured to the traveling public, it 
hardly seems possible that the Pullman vestibule System, in view of 
what it has accomplished, and the immédiate récognition of its merits, 
was the resuit of the exercise merely of mechanical skill, and, therefore, 
not patentable under the laws of the United States. Assuming that Pull- 
man, and not Sessions, (a question to be presently considered,) was the 
inventer of that which is new and usefui in the Pullman patent, I do not 
think it can be seriously questioned that the combinations covered by 
the first, second, fourth, and fifth claims of the patent are not found in 
the prier art. The prior attempts, so far as such attempts had been 
made to construct a vestibule train, had proved failures, or nearly so; 
at least, I find no prior attempt to construct a solid vestibule train hav- 
ing the motions and restraint of motion which are the prominent features 
of the Pullman patent. Some of the prior expérimenta in the construc- 
tion of vestibule cars appear to hâve been abandoned. In other cases, 
the main object of the vestibule seems to hâve been for purposes of ven- 
tilation, or to obviate the loss of power which is caused by the space 
or break in the gênerai line of cars caused by the atmosphère acting 
on the end of each car, rather than in securing a continuons passage- 
way and connection between the cars. The prohlem which Pull- 
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man undertook to solve was first shown in bis patent. Under thèse cir- 
cumstances, I do not deem it neeessary to consider ail the prier patents 
which are iritroduéed as anticipations, to a greater orless extent. of Pull- 
man, but it will be sufficient to refer to those which are mainly relied 
upon. In the English Bessemer patent of 1846, the patentée defines 
bis invention, and stfttes that its purpose is to diminish the résistance 
opposed to the transit of the cars by the atmosphère. To do this, be 
incloses the space between the carriages with a hood similar to that of 
the hooded chaise, or, instead thereof, be forms a fixed hood, or projec- 
tion, of wood or other rigid material, which projects so far as the ends 
of the bufifer-stocks, and forms externally a continuation of the carriage 
body. I find nowbere in the Bessemer patent the arch-plate of Pull- 
man, so supported as to hâve the motions and restraint of motion de- 
scribed in the claims of his patent. And this same observation may be 
made respecting the English Chidley patent of 1865, and the Smith 
patent of October 24, 1882. Much stress seems to be placed by the de- 
fendants upon the Atwood patent of July 10, 1855. It is true that, for 
seyeral years prior to 1860, cars with the Atwood equipment were run 
upon the Naugatuck Railroad, in Connecticut. The patent was for an 
improvement in ventilating cars. Atwood describes in his patent a 
flexible connection attached to each end of each ear, and, therefore, the 
cars had a kind of vestibule connection, but the flexible connections of 
the Atwood patent are not supported by any rods like those of Pullman, 
and they are not rest^ained from any latéral motion. In other words, I 
do not find in the Atwood deyice those motions and restraint of motion 
which lie at the basis of the Pullman invention. Leaving out the Ses- 
sions patent, I can discover nothing in the prior state of the art which 
anticipâtes the Pullman patent, or which should render it void for want 
of patentable novelty. 

I now corne to the most serions défense to this suit. It is said that 
the patent granted to H. H. Sessions, November 15, 1887, describes 
what is now claimed as the Pullman invention. In other w^ords, that, 
if you take the Sessions invention out of the Pullman patent, it becomes 
void for want of patentable novelty, or, at most, it must be so limited 
in its scope that the défendants do not infringe in the use of their prés- 
ent apparatus. To express the proposition in another form, the défend- 
ants contend that the oscillation of the car about a fixed center, or the 
80-called "motions" and "restraint of motion," which are made the prin- 
cipal features of the Pullman patent, are found in Sessions's, and that the 
additions of a vestibule character which Pullman made, such as attaeh- 
ing the bellows-like structure to the end of the car, <lo not constitute a 
patentable différence from Sessions's, because this feature is found in the 
old Atwood patent; and that, therefore, the Pullman patent is void for 
want of invention. It is admitted that Pullman may bave improved 
the vestibule connection between cars, and that this was his only object, 
but that ail beyond that which is found in his patent was the invention 
of Sessions. Sessions is gênerai manager of the Pullman Company, at 
Pullman, m. He applied for his patent April 29, 1887, two weeks be- 
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fore the Pullman application, which was filed May 13, 1887. The fact 
that thèse applications were filed about the same time go to prove that 
Sessions thought that he had invented something, and that Pullman be- 
lieved he had invented something. Let us turn now to the Sessions 
patent and see what was his invention. The patent is for an improve- 
ment in the construction of railroad cars. The spécification says: 

"The invention hereinafter particularly described is embodied in tlie appli- 
cation to the individual cars, wliich when coupled vvill compose a train, of 
a frame-sliaped plate arranged in a vertical plane parallel with a vertical 
transverse plane passing through tlie car-body and projecting, by raeans of 
backlng-springs, for a sliort distance beyond the end of the car. The height 
of said frame-plate for the best results should be substantially that of the 
hèlght of the car to which it is attaclied, and the same should be so shaped as 
to allow a free communication between the ends of adjacent cars for tlie pas- 
sage of persons through such f rame-plates." 

Sessions then states the purpose of his invention as follows: 
"The purpose of the iraproveinent is twofold,— lirst, to diminish the rack- 
ing effect upon a car-body, due to its nioraentum when it is suddenly brought 
|rom a state of motion to a state of rest from any cause, as weli as the same 
Injurions conséquences when a car is suddenly started from a state of rest, 
ànd, seeondly, to diminish the tendency to a swaying or oscillating movement 
which is developed whenever a train is running at liigh speed upon an ordi- 
nary railroad track. I hâve illustrated my improveraent in the drawings by 
exhibiting the samein connection with another improvement in car construc- 
tion, which consists of a vestibule attachment to the ends of railroad cars for 
the purpose of completely inclosing the sides of the car platform and allowiug 
of a continuons inclosed aisle or passage-way between the adjacent ends of 
the coupled cars of a train. Thia vestibule feature is no part of the présent 
invention. * * * So luuch of the drawings as represent the arrangement 
and construction of a vestibule attachment are not illustrative of any inven- 
tion âet forth in this patent, except as the saine show, in combination there- 
with, the impiiovement hereinafter specifioally described. * * * Wliat I 
claim as my invention, and désire to secure by letters patent, is: 1. The 
combination, with the end of a railway car, of a frame-plate or équivalent 
séries of buiïers backed by springs, arranged with its face in a vertical plane 
and normally projecting beyond tlie end of tlie car, whereby, upon the coupling 
of two cars, a spiing-biiffer will be interposed bçtween the superstructures of 
such adjacent cars above their platforms, aud also frictional surfaces under 
opposing spring pressures to prevent the racking of the car-frames upon sud- 
den stoppages and to oppose tlie tendency of the car to sway laterally when in 
motion, substantially as hereinliefore set forth. 2. The combination of a 
spring-bufl'er, or friction-plate, with the ends of each of the adjacent cars of a 
train, said buffers being located on the ends of the superstructures of the cars, 
respectively, and substantially at the tops of the same, and so arranged that 
when the two cars are coupled the faces of the bufïers will bear againat each 
other in contact under pressure, substantially as and for the purposes speci- 
fied." 

To make a perfect vestibule connection between cars, it appears neo- 
essary to use both the inventions of Pullman and Sessions. But Ses- 
sions addressed himself to the solution of one problena, and Pullman, 
another. Each undertook to overcome certain difficulties, and each ob- 
tained a patent for the means by which they reached a successful resuit. 
The problem Sessions set out to solve was to diminish certain eyils inci- 
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dent to a train of cars, — namely, to the starting and stopping of them, 
and to a swaying which arises under certain conditions when the cars 
are moving, — and he accomplishes this, in the language of his first 
claini, by a "frame-plate or équivalent séries of bufiers backed by 
springs." It is the spring-buffer or friction-plate located at the end and 
substantially at the top of each adjacent car of a train, and se arranged 
that when two cars are cou pied together the buifers will bear against 
each other under pressure, which constitutes the invention of Sessions. 
In the friction produced by the contact of heavy face-plates, or bufîers; 
under spring pressure, Sessions solved the problem he undertook of di- 
ininishingthe racking eflfect upon the car-frarae when the car is suddenly 
started or stopped, and the swaying movement which is developed when 
the car is running at high speed. This is ail he claims in his patent to 
hâve donc, and ail he swears he did do. On the other hand, what Pull- 
man undertook to do was to overcome the difïiculties incident to a vesti- 
bule connection betweéri cars, and he accomplished this by means of 
"flexible or adjustable joints to permit of sufficient movement betwéen 
individual passenger-cars," which he déclares is the invention he désirés 
to protect by letters patent. Much reliance is placed by the défendants 
on the fact that the drawings in the two patents are nearly identical, and 
from this it îs iiiferred that the adjustable joints, or equalizing mechart- 
ism, of the Pullman patent was really the invention of Sessions, and that 
it is found in his patent. It must hère be borne in mind that thèse two 
inventors were working together, and that both their applications ior 
patents w-ere filed within a few days of each other, But, more important 
than this, the Sessions drawings must be read in connection with his 
spécification; and, in his spécification; he déclares that his improve- 
ment, as shown in the drawings, is exhibited in connection with another 
improyement in car construction, and that the vestibule feature is no 
part of'his invention. Upon the questions whether the drawings of the 
Sessions patents show the equalizing mechanism of Pullman, the erainent 
experts employed on each side of the case differ. The only ijp,rt of the 
spécification throWing light on this point is as follows: 

"The spring pressure to act against the lower portion of the frame-platea 
is obtained, as exhibitedin the drawings, from the coiled spring m, which 
takes a bearing at one end, against the solid frame-work of the car, and at the 
other end against a cross-head beneath tlie entnince-platforra car, whieli 
cross-head, by means of the rigid links, s s', is eonnected with the threshold 
of the frame-plate a, tbe said links or bars, « s', being knuckle-jointed to the 
tbreshold-plate o. " 

It is urged by the défendants that it would be useless to hâve thèse links 
or rods jointed to the threshold-plate, unless they were also loosely eon- 
nected with an oscillating spring buffer-ba,r, such as is described in the 
Pullman patent. But, however this may be. Sessions does not describe 
rods so eonnected, ot make any merition.Of an oscillating eqOàlizing bar. 
To incorporate thèse features into the Sessions patent must be donc by im- 
plication, and in défiance of the testimony of Sessions in this suit as to what 
he invented and what he did not invent. If he were thé first inventor oF 
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this equalizing mechanism in combination with the spring-buffers, itis re- 
markable that he did not set it out in his spécification, and include it in 
hisclaims. It is further urged by the défendants that the Sessions spring- 
buffers would work imperfectly, especially in rounding curves, without the 
equalizing bar and the rods hung loosely or jointed at their ends. Upon 
this question, also the experts dififer. Where persons so skilled in the 
construction of mechanical devices as the witnesses in this case dis- 
agree, it is not strange that the court should hesitate to décide ail the 
questions relating to frictional contact or the laws of motion whicb are 
raised by the record. The safer course to pursue, I think, is to take 
each patent as it stands, and give to each inventor no more and no less 
than what he describes and ciaims as his invention. It is further urged 
in défense that Sessions did not describe the equalizing mechanism as a 
part of his invention, because it was old in the art at that time, it being 
m-^- -ly the addition to his spring-bufifers of the well-known Janney car- 
bufifer, patented May 13, 1879. But the answer to this is, that if Ses- 
sions were the inventor of the modified Janney car-buffer, such as is 
found in the Pullman patent, in combination with his face-plate, why 
did he not claim to be such inventor, and set it out in his spécification? 
Instead of this, he sweara that Pullman first suggested the application 
of the Janney buffer to vestibule cars. As bearing upon what Sessions 
inVented, let us briefly examine his testimony in this suit. Sessions 
aays: 

"Mr. Pullman showed me dfawings of the vestibule, anâ claimed it as his 
invention, wbieli was practlcaily as shown in his patent, except that he did 
not hâve a heavy iron face-plate backed with springs. When I asked Mr. 
Pullman about bis vestibule, as to the means hepurposed using for holding 
the bexible connections from: the car, he said that he was to use a wooden 
frame. It was then 1 proposed to modify my former device [t.e., roof-bufifer] 
and apply it to this vestibule. * * * I iised an iron face-plate with top- 
bufler stems and springi and, on the suggestion of Président Pullman, I com- 
bined the Janney buffers with a single buffer-bar or face-plate. * * * 
Mr. PuUij^an told me be was going to build some solid trains. I didn't know 
what he meant by • solid trains. ' He explained to myself, and to others in 
my oflice, using, as nearas I can recollect, thèse words: ' I want the cars to 
hàv'e; indosed passage ti^ys, and to be connected together;' so that, instead 
èf ^peaking of cars, he wanted them as one long flexible car. lasked him<how 
hé purposed to arrange his platforms so he could maintain the iutegrity of 
tbat long train when rounding Sharp curves. He then used the term, a 
flexible connection; * * * Int. It appears, then, that the device, as 
abtuAlly invented by you alone, never came into use? Ans. When in com- 
biuation witli the botlom bufler-plate it went into use, Int. That is to 
say,,afteryou hadmad^j the ^dditional so-called invention, suggested by Mr. 
Fùllmani then thé tbin^ 'became practical and went into gênerai Use? Atis. 
Ye8,s,iir." ■ ■ ■ ■ 

: Mr. Sessions's testimony clearly limits his invention to the heavy iron 
face-plate» backed by springs, or, in other words, to exaçtly the descrip- 
tion cootained in the spécification of his patent. Suit was brought in 
.l§i87; upon the Sessions patent in the circuit court for the northern dis- 
lïict of, Illinois, and the patent was sustained. PuUmm. Palace Car Co. y. 
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WùgmnPakm Car 0)., 88 Fed. Rep. 416. The record in that casb by' 
stîptilatioB is mad« a part of this record. It is said that the déposition 
of Sessions in that case, as to thè scope of his invention, is Somewhat in 
confiict wilh his présent position. Itis true that Sessions there testifies 
that his buffer is attached to a Janney buffer as modified, but he nowhere 
says that hè waS the inventer of this featiire, apd he now directly and 
positively swears that this was suggésted by Pullman. As to the posi- 
tion which the learned couhsel foï the compkinant in that case took be- 
fore the court, respecting the proper interprétation to be given to the 
Sessions patenta I do not see whàt it has to do with this case, but, ad- 
mitting that it may bave a bearing, I can detect no serioùs inconsistency 
in the grounds then urged to sustain the Sessions patent and those now 
brought forward by the complainant. Prima fade a, patent is good. It 
is for the défendants to make out in this case that Sessions was the in- 
ventor of the Pullman invention. Hère is a most meritorious invention, 
and the crédit is due to one or the other. I cannot upon a comparison 
of the two patents, taken in connection with the évidence of Sçssions, 
hold him to be the pridr inventer. It seems to me it would be an act 
of injustice for the court by iûference to incorporate the Pullman inven- 
tion into the Sessions patent, and thus prevent both inventors from de- 
riving any benefit from this iœprovement; because it is manifest that, 
if we destroy the PùUman patent, Sessions can dérive no benefit from 
the Pullman invention, because he nowhere describes oi: claims it in his 
patent. The proceedings in the patent-office are brought forward by de- 
fendants, as tendittg to prove priority of invention in Sessions. It is» 
true that the Pullman patent was not graiited until May 14, 1889,-— 
two years after the application was filed. It is alëo true that the ap- 
plication was rejected mainly on référence to the prior Atwood and Ses- 
sions •'patents. The original spécification and claims were, in great part, 
rewritten, Pullman disclaiming anything contained in the Sessions pat- 
ent, i In his affidavit of April 1, 1889, forwarded to the patent-office, 
Pullman states that he conipletèd hiS invention prior to the date of the 
filing of the Sessions application. The point is consequently made by 
the défendants that Pullman fihally obtained his patent because the' 
pateht-ôfRce believed that his invention was prior to Sessions's, and not 
thatit embraced anything patentable outside of Sessions's. In the ab- 
sence ôf record proof, the court has no right to assume that the patent 
was issued on this affidavit or for this particular reason. The ground 
taken by the patent-office in fihally granting this patent does not appear, 
but it does appear by this record that Sessions swears that what Pull- 
man ^id in his affidavit as to his invention was true in point of fact.' 
The statutes of the United States provide how a patent may be obtained.' 
Where the claims of à patent are rejected, in whole or in part, it is the 
duty of 'the commissioner to uotify the applicant, in order to enable 
him, if he desires, tô make his description and spécification pf claims 
more spécifie and précise. The PuUnian application took the usua! 
course, and the patent was ferahted. There is nothing in the patentas 
allowed that was n«>t contained in the original application. The struct- 
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ure descrîbed îs the same. Inventors work more or less in the dark. 
They may not know in the beginning how well they hâve built. Pull- 
man may not hâve realized at first about the motions and restraint of 
motion neceesary to a solid vestibule train. But he did describe in his 
original application, and showed in his drawings, an apparatus which 
produced thèse results. He knew what. that apparatus was, and he 
knew it worked successMly, since he had already built and run a train 
of cars 80 equipped. The fact that, in its progress through the patent- 
office, the spécification and claims of the patent were made more clear 
and accurate, so as to express his actual invention, affords no reason 
for casting doubts upon the validity of his patent. 

The question of infringement alone remains. Upon the construction 
now given by the court to the Pullman patent, I hâve no doubt that the 
structure used by the défendants is within the patent. The défendants: 
hinge the arch-plate to the buffer-plate. This is the only important dif-r 
fcrençe in the two structures. If the hinges in the défendants' model 
were pinned fast, and the latehes on top of the arch-plate removed, you 
would hâve the construction mentioned in the patent in which the arch- 
plate, the buffer-plate, and the foot-plate are ail mounted so as to hâve 
the. same motions, and be restrained to the same line of central motion, 
The arch-pfete, the patent states, is to be firmly attached to the bufïer-. 
plate, and in the preferred construction it is riveted to the bufièr-plate. 
The défendants seek to avoid inlringement by hinging the arch-plate to 
thebufïer. The patent defines, however, what is meant by "firmly at- 
tached," because it states that the arch-plate is so secured as to be capa- 
ble of the same motions, and restraint of motion, as the buffer-plate. 
Any fastening, therefore, which is secure enough to obtain thèse results 
cornes within the patent. It is clear also from the language of the spéc- 
ification that the patentée does not confine himself to the précise means 
shown in the drawings for supporting the arch-plate, foot-plate, and 
buffer-plate, but that varions means may be employed ibr that purpose, 
so long as thèse parts bave the motions before referred to, and are re- 
strained centrally. The structure of the défendants may not work per- 
fectly, but it contains the substance of the Pulknan invention as set out 
in claims 1,2,4, and 5 of his patent. In défendants' car there is a face- 
plate, forming the open end of a vestibule connection when not coupled 
with another car, and a buifer-plate, both being pivotally connected 
with a spring-extended buffer-rod, and both having the motions, and re- 
straint of motion, set forth in the patent, and it is, therefore, within the' 
first claim of the patent. It has also the threshold, or foot-plate, com- 
bined with the arch-plate and buffer-plate, so as to hâve the motion and 
be restrained in the same manner; and it is, therefore, within the second 
claim of the patent. It has also the belle ws-like connection when com^ 
bined with other éléments, so as to produce the same results, and it is, 
therefore, within the fourth claim of the patent. It has a vestibtde pro-; 
vided with doors at the sides, in addition to the other éléments contained 
in the fifth claim of the patent, and it, therefore, infriipiges that claiin.. 

Let a. decree be drawn for complainant, as prayed for ui the;biU,, ,, , 
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FiEMAN d al. V. New Havbn Clocîk Co. 
(SHinnM Court, D. Oonnecticut December S, 1890.) 

Tantm roji Intentions— Siqnalino Apparatub— Inïkingbmbnt. 

Clalm 5 of letters patent No. X9a,644, granted July 8, 1877, to Leroy B. Flrman for 
ImprovementB In automatic slgnaling apparatus, is for "the combination, wlth a 
oall -writing wheel, of a signal writing wbeel, moved by the same power, when the 
latter is provided wlth a number ot equal spaced teeth, which write the signal de- 
Bired by making a certain number of equal spaced Impulses. " Two wheels acting 
in succession, but operated by separate acts of the user, and a single wheel, which 
made in succession the two impulses, had been previously known. Held, that the 
daim must be limited to the mechanism substantially as described therein, and 
was not inf rlnged by an apparatus in which two wheels coacted to produoe a sim- 
Uar resuit, one producing the impulses, and the other determining which of the im- 
pulses shOuld be trausmitted. 

In Equity. 

George P. Barton and Wm. Edgar Simonds, for plaintiffs. 

Harry M, Turk and Arthur V. Briesen, for défendant. 

Shipman, J. This is a bill in equity to prevent the alleged înfrînge- 
ment of the fiftb claim of letters patent No. 192,644, dated July 3, 
1877, granted to Leroy B. Firman for improvements in automatic sigr 
naling apparatus, used in the System known as the "district telegraph 
System," in which "each station is designated by a number, and the ap- 
paratus is constructed to write that number as a 'call,' and subse- 
quently to write any one of several signais, at the will of the operator." 
The apparatus was an improvement upon the device described in letters 
patent No. 185,455 to G. S. Ladd and S. D. Field, which contained, 
one circuit breaking wheel, described by one of the experts for the plain- 
tifFas follows: 

"Having a certain set of teeth or notches upon its rim, extending partly 
around, so as to give a station number or call, the remaining portion of the 
rim being divided into teeth, placed at regular intervais apart, so that tbey 
will cause a séries of equal spaced dots upon the paper of the register at the 
receiving station, amounting altogether to one more than the number of spé- 
cial signais provided for," 

A movable plate, with enough to cover two teeth, is placed againsit 
one side of the wheel, and thus a dash is formed, instead of two dots, 
when thèse teeth pass the contact point. Any two adjacent teeth may 
thus be corabined, and the spécial signal dépends upon where the dash 
is formed. The operator détermines the spécial signal by observing 
which two dots are united to form a dash. The patentée divided this 
single wheel into two wheels. Upon part of the rim of one wheel there 
were the unequally spaced notches, which designated the call, the re- 
maining portion of the rim being without teeth, and connected with a 
segment of a cog-wheel, and upon part of the rim of the other wheel 
were equally spaced notches, Which designated the spécial signal. The 
second wheel is bronght into action after the call, which bas finished ita 
work. It la connected with another segment of a cog-wheel, the teeth 
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of which are capable of being moved into position in which they will be 
engaged by the teeth of the segment on the first wheel. After tbe call 
bas been given, tbe teetb of the segment of the call wheel are brought 
into position to engage the teeth of the segment of the signal wheel. 
This description of tbe Firman wheel is abbreviated from a longer de- 
scription given by Mr. Quimby, one of the defendant's experts. Twoi 
signaling wbeels are described in letters patent to B. A. Calahau, No. 
129,526, ftnd to T. A. Edison, No. 146,812, each issued before the date 
of tbe Firman patent, for sending, wben successively operated by suc- 
cessive and distinct acts of the operator, différent signais by prescribed 
différent Systems of breaks of the circuit, but not for sending automat- 
ically thèse différent signais. It does not appear that either of thèse in- 
ventions went into actual use. The improvement consisted in two 
wbeels instead of one, which automatically and successively comniuni- 
cated to the central oflSce tbe two sets of signais. It is thus described, 
in détail, in tbe first claim: 

"(1) The signal mechanism operated by suitable clock-work, provided with 
a writing wheel constructed lo give the call ur number of the suitiun, and an- 
otber adjuslable wjieelt wliicli stands still while the call is being wriiteti, and 
is engHged by tbe tnechansm after call has been sent, and is eauséd to tura 
tbrough wliatever space or number of teeth desired, by setting the pointer, 
substantially as specified." 

The fifth claim, and the one which is said to bave been infringed, is 
as follows:.. 

"(5) The combi nation, wlth a call writing wheel, of a signal writing wheel, 
moved by the same power, when the latter is provided with a number of equal 
spaced teeth, which write the signal desired by making a certain number of 
equal spaceU impulses, substantially as speclfied." 

The défendant uses an apparatus which is described in letters patent 
No. 321,073, dated June 30, 1885, to Frank B. Wood. It produces a 
cômpound signal by tbe joint action of two wbeels. It bas — 

"Two signal wheels, which are geared to ea'h other and to the clock-work, 
80 tliat thfy both move siiiiultaneously and in unison during the time that 
botb parts of the componnd signal are being transmitted. While thus in mo- 
tion they are acted upun by opposite ends of tlie same electrical contact 
spring." 

Tbe smaller wheel runs continuously, bas a séries of equally spaced 
notchps, and tends to transmit a recurring séries of breaks at equal dis- 
tances apart. The larger wheel has certain portions of the periphery 
eut away. When botb of thèse wbeels are moved simultaneously in 
the sanie direction, tbe smaU wheel sends a continuons séries of signais, 
but those which are not needed are canceled and prevented from being 
sent by the action of tbe larger wheel, with its spaces of "cut-away " per- 
iphery, and thus the final resuit is to give, first, the signal, and then 
tbe call. The resuit is, substantially, that of the Firman, device. 

^he plaintififs daim that tbe équivalent of the Firman signal wheel 
i$ the .smajfl wheel of tbe défendant, which transmits a séries of equally 
S|]iacçd impjils^, andj that the équivalent of the call wheel is the iai^ge 
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wheel of the défendant, which has its periphery so eut away as to dé- 
termine the- puff^erical signal ;which is aent, notwithstanding that the 
actual transmission of the signal is performed by the other wheel, and 
that thus the> defendant's device contains the call wheel /and the signal 
wheel of the fifth claim. If a literal construction is to be given to the 
fifth daim, and the requisites of infringeraejnt are a signal writing whéèl, 
with ëqually spaced teeth, whioh makes equally spaced impulses, and a 
call writing wheel in combinatio^, regardless of the manhèr in which 
thèse Iwo wheels operate to produce the resuit, the remaining élément 
being power operating the two wheels in such manner as to transi»it 'the 
compound si^na^at one opération, then the défendant inf^inges.. In 
my opinion, sucfi/a broad constrùqtion cannpt.be given, but the scopç of 
the patent must be içonfined .to njecihani^m .substantially such as isde- 
Bcribed in the patent, viz., twp,, wheels mpying by the same ppwer, in 
succession and automati<»]ly, oneof which iproduoes a part of the signal 
by it? sole actiprij, p,nd the pthjçr of which prqduces the other part by its 
^ôle action, .1^ isj trUp that the F^rman invention \vas the first pne hav^ 
ihg two wheels wEich did both Piai^ts of the work automatically , but this 
çtep cannot giye, the d^vice ihe character pf »: prim^^y invention, and 
permit the inventor to include within .his patent wheels ; whiqh differ so 
widely from his apparatus as do the double wheels of the Wopd patent. 
This seems manifest from the place which the invention occupied in the 
history of the art. Two wheels, acting in succession, but operated by 
separate acts of ,the user, had been known, and a single wbeel, which 
ihade in succession tlie two acts or impuls^, preceded Firman, whose 
àdvance was to make thè SÎpgl,^; wheel into tyro wheels, pne having 
éqiiaUy, and the pther having tinequally, spaced notches, and to move 
theirn by the same power, sP tbai two signais should be transmitted suc- 
cessïtrely by one opecation; but , this step didnot entitle hina to include 
in his patent two wheels \\^hich coact with each other and prpduce a 
compound signal, one wheel actually produçing .the impulses and the 
larger wheel determining which ôf the impulses shaU go through the 
line and be recorded. Thèse wheels cannot, in view of the limited char- 
acter of the Firman invention, be properly styled the équivalents of the 
call writing wheel and the signal writing wheel of the patent, although 
they produce the same resuit. 
The bill is dismissed. 
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Atlantic Dkedginq Co. v. Bergen Neck Ry. Co. 
(Circuit Court, S. D. New York. October 83, 1890.) 

Navigable Waters— Obstruction— iNJUNOTioN—JnBiSDicrioN. 

The circuit court of the United States sitting in the southern district of New 
York will not grant an injunction against the érection of embankments or trestles 
on tlie soil of New Jersey, though such structures may projeot into the waters of a 
navigable channel leading into the Bav of Nbw York 

In Equity. 

Order to show cause why temporary injunction should nol be made 
permanent. The Atlantic Dredging Company was a New York corpora- 
tion, which had dredged a navigable channel from the waters of New 
York into the territory of New Jersey, at Bayonne, at the head of which 
channel, and within the limits of the city of Bayonne, was situated its 
repair yard. The Bergen Neck Railway Company in laying its tracks 
claimed the right to cross such channel by embankment or trestle. Thià 
court granted a temporary injunction restraining the obstruction of the 
channel by défendant, and required the latter to show cause why the in- 
junction should not be made permanent. 

Robert D. Benedict, for complainant. 

Gilbert GoUins, for défendant. 

Lacombe, Circuit Judge. I am not satisfied that this court, sîttîng 
in the southern district of New York, has jurisdiction of this action, 
which is concerned with structures in process of érection on the soil of 
New Jersey, although such structures may project into the waters of a 
navigable channel coming up from the Bay of New York. Peopk V. 
Railroad, 42 N. Y, 283; In re Devoe Manufg Co., 108 U. S. 401, 2 Sup. 
et. Rep. 894. 

Let the temporary stay be vacated. 
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Steasburgeb d al. v. Beeohes. 
(CireiiU Co^rt, D. Montana. June 80, 1890.) 

1. Fbdbbal Courts— Admission op Ne-w Statbs — Transferb fkom Tbrkitobiai. 

Courts, , 

Act CoDg. Feb. 33, 1889, under which the state of Montana was admitted to tbe 
Union, provides that the fédéral circuit and district courts established by that act 
shall be the successors of the suprême and district courts of the territory, in i-e- 
spect of ail cases then pending in the latter of which the fédéral courts would hâve 
had jurisdiction had they been in existence; but it further provides that no civil 
action in which the United States is not a party shall be transf erred to the fédéral 
courts except on the written request of one of the parties, flled in the proper court. 
Meld, that thb provisions of the général statute regulating the removal of causes 
f rom state to fédéral courts hâve no application to transfers made under tbis sta1> 
ute. 

2. Same — AppLiOAiioN Wr Tbanspbr — Waiver. 

The flling Of a stipulation for a continuance in the state court af ter the admission 
of the state is not a waiver of the parties' rightto transfer the cause to the fédéral 
court, under this statute. 
8. Same— Granting Transper— Disqualification op Judoe. 

The fact that, the judge of the state court had been an attorney of record in the 
cause would not disqualif y him f rom entertainlng the application for a transfer to 
the fédéral- court, cisntemplated bythe statute, as he is not oalled on to exercise 
any judicial functioa in regard thereto, and his order for the transfer is merely 
formai. 
t. Same— Notice t6 Adverse Partt. 

The adverse party is not entitled to notice of such application for transfer to the 
fédéral court, as there is nothlng in the statute requiring it. 
6. Same— CiTizBNSHiR 

An allégation in the pétition for thé transf er that plaintiS was at the institution 
of the suit a citizen of "the state of Montana, " and défendant a citizen of Minne- 
sota, does not show jarisdictlon in the fédéral court, as contemplated bythe stat- 
ute ; for when the suit was instituted Montana was a territory, and jurisdiction on 
the ground of citizenjship does not arise where one party is a citizen of a state and 
the other of a territory. 
S. Same— JuBiSDicTioNAL Amount. 

An allégation that the property In dispute, which is mining propçrty, is worth 
more than $5,000 at the date of tbe application, is not sufflcient to show th^ the 
value at the time of bringing suit was within the jurisdiction of the fédéral courts, 
- as required by the statute. 

At Law. On motion to remand from the circuit court of the United 
States to the state court. 
Luce & Luce, for plaintiffs. 
F. P. Sterling and J. A. Savage, for défendant. 

Knowles, J. The above suit is one at equity, instituted in one of 
the district courts for the territory of Montana, to détermine the right to 
the 'possession of a Iode mining claim, and as to who has the right to a 
patent to the sanie from the Uiiited States. Plaintiffs instituted their 
suit in the territorial district court in Park county, Mont., on the 14th 
day of May, 1887. The défendant subsequently answered to the merits 
of plaintiffs' complaint. The parties entered into several stipulations 
for continuances of the cause from terni to term. The last one was on 
thë 29th day of December, 1890, and, as it will be seen, after Montana 
becaûie a state in the Union. On the 5th day of February, 1890, de- 
fendant filed his pétition in sàid district court forsaid Park county, duly 
veriiied, asking to hâve the cause removed to the United States circuit 
v.44F.no.4 — 14 
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court for the district of Montana. In this pétition it is set forth that the 
value of the property in dispute exceeds S5,000, and that the plaintiffs 
were at the time the action was commenced, and still are, citizens of the 
State of Montana, and that défendant was at stibh date, and still is, a cit- 
izen of the state of Minnesota. To the hearing or granting of this péti- 
tion plaintiffs file their protest, and state that the said district court 
should not hear the same, for the reason that the judge thereof, Frank 
Henry, had been an attorney of record in said cause before he was 
elected judge; that the cause had been continu,ed by a stipulation, signed 
by both attorneys for plaintiffs and défendant, over the Jannary term 
of said court; and because no notice of the said motion or pétition had 
been served on thie attorneys for plaintiffs. Notwithstanding this pro- 
test, the judge ordered the cause transferred to this court. 

The plaintiffs now come into this court, and move to remand the 
cause to the district court upon aboutthe same grounds set forth in their 
protest, with the additional grounds that défendant filed no bpnd, as re- 
quired by law in the removaj of a cause from à state to a circuit court, 
and that he has entered no copy of the record of the suit in the said cir- 
cuit court. The considération of this motion to remand présents some 
questions of importance, which hâve not as yet been considered under 
the statute of the United States applicable to the transferof causes which 
were peuding in the courts of the territory at the date of Mûntana's ad- 
mission into the Union, to the United States courts. Section 23 of " Aii 
act to provide for the division of Dakote into two stàtes, and to enable 
the people of North Dakota, South Dakota, Montana, and Washington 
to form constitutions and state governments, and to be admitted into the 
Union on equal footing with the original states, and to make donation^ 
of public lands to SUch states," approved February 22, 1889, provides 
àsiollows: 

"That in respect to ail cases, proceedings, and matters now pending în the 
suprême or district courts of eitber of the territories tnentioned in this act at 
the tiiae of the admission into the Union of either of the states mentioned in 
this act, and arising within the iimits of any such state, whereof the circuit 
or district courts by tbis act established might hâve had jurisdictiun, under 
the laws of the United States, had such courts èxisted at the time of the com- 
mencement of such casés, the said circuit and district courts, respectively, 
ahall be the successors of said suprême and district courts of said territory, 
andb in respect tO ali other cases, proceedings, and matters pending in the su- 
prême or district courts of any of the territories mentioned in this act at the 
time of the admission of such territories into the Union, arising within the 
limita of such proposed state, the courts established by such state shall be the 
successors of said supi-eme and district territorial courts; and ail the files, rec- 
ords, indictments, and proceedings relating to apy such casés shall be trans- 
ferred to such circuit, district, and state coui'ts, respectively, and the same 
shall be proceeded with therein in due course of law; but no writ, action, in- 
dictment, cause, or proceedings now pending» or that prier to the admission 
of any of the states mentioned in this act shall be pending, in any territorial 
court in any of the territories mentioned in this act, shall abate by the admis- 
sion of any such state into the Union, but the same sbali be transferred and 
proceeded with in the proper United States circuit; district, or state cburt, as 
the case may be: provided, however, that in àll civil actions, ciausès, and pro- 
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ceediliga in T*hîcb tbçrCTtiited StStes; is not a party, transfers shall B<>,t be triade; 
totJje circuit and 4is,trict courts of theUnjted, States, except !upon,a written 
request of one of tfie parties to such action or proceedin'g, flled iri tlie proper 
court, and, in the aby#nce of such request, such Cases àhall be proceeded with 
in the proper statè cô'iirt. " • 

Congress had the: power to provide for the transfer to the courts of the 
United States of any. cause of which such courts might hâve had juris- 
diction, under the constitution of the United States, had they existed at 
the tinie t»f the institution of thesapie, which were pending in thé courts 
of the territory :of Montana. This it sought to do under the above stat- 
ute, subject to thè condition that in civil actions between private parties 
à written request shouid be made by ot)e of the parties for a transfer. 
The gênerai statutè of the United States upon the subject of removal of 
causes frona state courts to the United States courts is not the one under 
which the delendaot in this action sought a removal in the above case 
to this court. The provisions of the gênerai statute, which requires a 
bond to be filed 'as oiie of the conditions of removal, do not apply where 
a removal is sought under the above statute. Neither hâve the provis- 
ions of the gênerai statnte in regard to thetime when the application or 
written request shotild be madé a:iiy pertinency under the above statute. 
It iëperhaps true thàt the reque&t shouid bé made in areasonable time. 
But what is a reasonable time? 1 shouid say if the application was 
made at aiiy time beforô trial in the state court, there couîd be no objec- 
tion but that it had been made in sèason, unlèss by some unequivocal 
act the'party àpplying showed He acquiesced in the jurisdiction of the 
state court. I do ilOl think the signing of a stipulation fora conti nuance 
in the state court Would 'be a waiver of the right to appeal to the juris- 
diction of the Unîtêd States courts. The statute does not require that 
thete shouid bè any cèrtified cidpy of the reCbrds in the state courts fiiéd 
in the circuit court. It contemplâtes that original papers in the case 
shall be transferred to the United States court entitled to the jurisdiction 
thereof. It says: "AU the files, records, indictments, and proceedings 
relating to any such cause shall be transferred; to such circuit, district, 
and stàté' courts, réspectively." Undoubtedly, under the statutes of 
Montana, and àlSo'îiuder the gênerai rules of the common law pertainihg 
to such matters, a judge who, previous to his élévation to the bench, wfts 
an attorney for one of the parties to an action, cannot act in the trial of 
such action. This disqualification of the judge does not preclude him 
from tnaking such prèliminfiry orders as are merely fonnal, and tend 
only to prépare the case for trial, and he may peribrm what are merely 
ministerial acts. Moaés v. Julian, 84 Amer. Dec. 114, and note to same, 
131. 

The action of Judge Henry in transferrinè this cause to the circuit 
court' cannot beclassed as an actprohibited eitherby the statute of Mon- 
tana or the commoîi-law rule in such cases. It is urged that he was 
ealléd upon topértbwn the judicial function of determining whether the 
pétition for a 1ïariâfer>of the cause was suflicieiit. This is not true. If 
the cause w&S oiïe ôf *hich the circuit' court might hâve had jurisdiction 
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at the time the suit was commenced, had it existtd, then the petitibn, 
which must be classed as a written request, for the transfer of the cause 
from the state to the circuit court, would, of its own force, transfer the 
cause, and oust the state court of jurisdiction in the case. The court 
over which Judge Heney presided could not détermine as to whether 
the circuit court received jurisdiction or not upon the filing of the péti- 
tion. That duty devolved upon the circuit court, and the state court 
would be bound by its détermination in the matter. It may be true it 
might insp€ct the pétition or written request, and détermine, as far as 
the jurisdiction of his own court, as to whether it was ousted, subject to 
the power in the circuit court to finally settle the question by assurning 
or refusing jurisdiction. The point involved in considering the statute 
upon the transfer of causes from the state to the circuit court or district 
court of the United States has been determined in interpreting the anal^ 
ogous statute upon the subject of removals from a state court to the cir- 
cuit court of the United Sta,tes. 

In the case of Kern v. Buidekoper, 103 U. S. 490, the supreïne court 
of the United States uses this language: : ; , ,; 

"If the cause is removable, and the statute for its remoyal.has heen comT 
plied with, no order of the state court for its removal is neces^arytp, conter 
jurisdiction in the court of the United States, and no refusa) of suchi order 
can prevent that jurisdiction from attacliing." 

In the case, of RaUway C'o. v. Dunn, 122 U. S. 513, 7 Sup.Ct. Kep. 
1262, the suprême court held that it is a questipn for the circuit court 
in such cases to détermine whether it has jurisdiction or.npt, and' that 
its détermination is binding on the state court untii revcrsed. Judge 
DUion, in his work on Removal of Causes, (5th Ed. § 147,) says: 

"Upon the flling of the pétition and bond required by statute, the suit be- 
ing removable, the jurisdiction of the state court absolutely ceas.es, and that 
of the circuit court immediately attaches in advance of the flling in the latter 
of the transcript from the former." 

In section 143, Id., the same rule is expressed in this language: 

"If the record discloses a removable cause, and the other conditions haye 
been complied with, the jurisdiction of the state court ceases and that of the 
fédéral court attaches without any f urther proceedings, and for ail subséquent 
purposes." 

In the statute I hâve been considering there is nofhing which gives 
the state court any power to make any order as to the transfer of a cause. 
If the cause is one of which the circuit court would bave had jurisdiction 
at the time it was instituted, had it existed, the filing of the proper 
written request would transfer it to this court without any action on the 
part of the court over which Judge Henry presided. It cannot be said, 
then, that any action on the part of that court bas anything to do with 
the détermination of the jurisdiction of this court. The order thereof 
did not give this court jurisdiction. The disability under which the 
judge thereof rested has nothing to do with the jurisdiction of this court. 
Hence the objection that the judge in the state court wag disqualified 
froin acting jn this case has no force in this case in this, court, ; 
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Gonceming the proposition maintained by plaintiffs, that théy shoiîld 
hâve had notice of the application of défendant for a transfer of the cause, 
I would say there is nothing in the statute which requires this. Again 
I would refer to the ruling upon the analogous statute for the removal of 
causes from the state to the United States courts. In the case of Fi»k v. 
Railroad Go., 8 Blatchf. 247, Justice Nelson says: 

"The learned counsel for the plaintifE seems to suppose that the soliciter 
is entitled to notice of the time and place of the presenting of the pétition. 
But this is an error. The act provides no such practice, and it is otherwise 
under ail the previous statutes providing for removals." 

As no order is required of the state court for the transfer of a cause, 
and as its action in the matter does not affcct the transfer in any way,: 
there can be no object in requiring a notice of the application or written' 
request for the transfer. There can be no hearing upon this request. 

This brings iUie to the considération of the important point as to; 
whether this is a case of which the circuit court wQuld hâve had Juris-:.- 
diction had it existed when the suit was commenced. The pçtition, al- 
lèges that at the time this suit was instituted plaintiffs ail were,.and; 
still are, citizens of the state of Montana, and that défendant was, and] 
still is, a citizen of the state of Minnesota. A court is not obliged to, be-j 
lieve an imposs}bility, even if presented to it in, a sworn pétition, : This/ 
suit was inS;tituted, according to the files in the case, on the.l4thday; 
of May, 1887.: At that time Montana was not one of the states in the/ 
national Union. . It was a territory of the United States. It bas been 
repeatedly held that, when the jiarisdiction of a United States iCOUrt; dé- 
pends upon the fact of citizenship, the fact that one of the parties is a, ; 
citizen of a state, and the other of a territory, will not give such: courts/ 
jurisdiction. C&rporation ofNew. Orléans y. Winter, 1 Wheat. 91;; jSanie?/ : 
V. Baltimore Oity, 6 Wall. 287. If the plaintiffs resided within.what are 
Bow the boundaries of the state of Montana when this suit was com- 
menced, they were, properly speaking, perhaps, citizens of the United 
States residing in the territory of Montana. If they were citizens of any 
state, it does notappear. Certain it is they were not then citizens of the 
state of Montana. This court bas acquired no jurisdiction by reason of 
the citizenship of the parties at the time the suit was commenced^ As '. 
to whether this court would hâve jurisdiction of this cause by reason of ; 
the présent citizenship of the parties, I am not called upon to décide. ; 
It may be that enough is stated in the pétition, as far as citizenship, is 
concerned, to warrant a removal under the gênerai statute providing for 
the removal of causes from the state to the United States courts. 
Whether that statute applies, I am not now prepared to say. But the 
défendant bas not filed in this case the bond required under that statute 
as a condition of removal, and the request for removal was eyidently not , 
based upon thftt; statute. As to this suit, I am clearly of the opinion 
■that it is one which, arises under the laws of the^United States. It is a 
.suit instituteçl in piirsuance to the provisions pf section 2326 of the Re- . 
viséd Statutes of thé' United States. See E-ank G. & S. M. Co. v. Larim 
M. & S. Co., 8 Fed. Rep. 724. One of the objects of such an action is 
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to détermine who is éntitled to a patent to the premises in dispute. The 
judgment is filed iii' the United States land-office on the détermination 
of the action. To some extent the United States is a party to the action. 
See Jackson v. Roby, 109 U. S. 440, 3 Snp. Ct. Rep. 301. This décis- 
ion mnst be based upon the theorj', it appears to me, that the action, 
pursuant to an adverse claim, has for oQe of its objects the détermina- 
tion as to whether either party has divested the United 8tates of the 
possessory title to the premises in dispute. The case of Tfafton v. 
Nougues, 4 Savvy. 178, is not in point. That was not an action in pur- 
suance to the provisions of section 2326, Rev. St. U. S. There is, how- 
ever, a more serious objection to the jurisdiction of this court presented. 
In a case such as this, the attiount involved must exceed $500, and per- 
baps $2,000. The pétition states that the property in dispute is worth 
over $5,000. This must be taken as an estimate of the vakie of the 
property at the dateof theverification of the pétition, and not at the date 
when the suit was commenced. 

It should appear in the record somewhere that the value of the prop- 
erty in controversy Was sufiScient to give the circuit court jurisdiction at 
the time suit was instituted. At the time the suit was instituted, the 
circuit court had jurisdiction of causes in which the amount in contro- 
versy exceeded $500. Whether the circuit court can now take juris- 
diction unless the property exceeds in value the $2,000, in cases like 
this coming from a territorial court, it is not necessary to détermine. 
But i^t must be decided whether, at the time this suit was commenced, 
the circuit court of the United States for the district of Montana would, 
had it been in existence, hâve had jurisdiction of this cause. That it 
would bave had such jurisdiction must appear affirmatively in the rec- 
ord. In the case of WaUr Co. v. Keyes, 96 U. S. 199, the suprême court, 
speaking through Chief Justice Waite, says: 

"It is well settled that in the courts of the United States the sppcial facts 
necessary for jurisdiction must in some form appear in the record ofevery 
suit, Hiict tliat the right of reiuoval from the stcite court to the United States 
courts is statutory. A suit commenced in a state court must remain there 
unti) cause is shown, under some aet of congress, for its transfer. The rec- 
ord of the state court, which includes the pétition for removal, should be in 
such H condition when the removal takes place as to show jurisdiction in the 
court in which it goes. If it is not, and the omission is not afterwards 
supplied, the sujt must be remanded." 

The above remarks are applicable to this case. The fact that the prop- 
erty in dispute may be worth over $5,000 on the 4th day of February, 
1890, would not show that the property was worth that amount in 1887, 
when the action was commenced. The value of mining property fluct- 
uâtes as much or more than any other kind of property. Hence the 
statement in the pétition of thé value of the proporty in dispute is not 
suflicient to show that this court, had it existed at the time the suit was 
commenced, would hâve had jurisdiction of this cause. For this rea- 
Bon, this cause mùst be lemauded to the state court, and it is so ordered. 
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United States «. Lyndb rf oî. 
{Circuit Court, D.Montana. June 80, 1890.i 

TasEBAL CouBTS— Admission ov New States— Tkakspehs ïrom Tbbritobiai. Courts 
— Case Pendino oif ÀripBAL. 

Aot. Cong. Feb. ^, 1889» ùdmitting Hontana as a state, provided that the TJnited 
Btates circuit and district courts establisbed by that act suould be the successorsof 
the suprême and district courts of the territory in respect of ail cases then pending 
in the territorial courts of whioh suqh fédéral courts; would bave had Jurisdiction 
had they been in existence. Section 88 ifUrther pro vides that "no writ, action, in- 
dictment^ cause, or proceeding now pending, or that prier to the admission" of 
Montana "shall b0 pepding, in any territorial court, shall abate by the admission of 
such State into the Union,l)ut the same shall be transferred and procéeded wltb " 
Ib the proper fédéral court. Held, that the circuit court has jurlsdictlou to review 
Euch a case, which tras pending on appeal in the territorial suprême court when 
the aot was passed. 

AtLaw. On motion to dismifiisappeal. 
' EibèrtDl Weed,X!. S. Atty. 
Luce & Luce, for deiénd&aia. 

Knowms, J< i Ttsiia action iwas pending în the sapreme court, of 
Montana^ on appeal frbm thedistrict court of Gallatin éounty, when 
Montana became a âtatè in thé Uhiôn. The act of congréss approvéd 
Pëbruary 22, 1889, (see'U. S. St. àt tArge» 1^88^89, p. 683,) provid- 
ing for the admission of JMontana arid certain other territories into the 
Union, contains the following provision: 

"Thatin respect to ail cases, proceeâings, and raatters now pending In the 
isupreme or district courts of either of the territodës mentioned in tbis act at 
the timeof the admiâsion into the {Jniôn of either of the states mention ed in 
this act, and arising within tbe limits of any such state, whereof the circuit 
or district courts. by tbis aictestablished might hâve had jurisdiction, under 
the laws of the United States, had such courts existed at the time of tbe com- 
mencennent of such cause, the.said circuit and district cofirt, respectively, 
sh^U be tbe successôrs ofsaid suprême and district courts of said territory." 

Tbe United States is the party plaintifif, and the amount involved, ac- 
cordipg the allégations; of the çompJaint, is $106,000. This court, had 
it existed at the time this suit was brought, would hâve had jurisdiction 
of the saœç. : St. MarchSj 1887*13. 373, § 1, (24 St. 562,) as correeted 
by St. Aug. 13, 1888, (25 St. 434.) 

The défendants move to dismiss the appeal in this cause because this 
court bas no jurisdiction to bear the appeal pending in the suprême 
court of Montana territory at the date Montana became a state in the 
Union. The above statute, relatihg to the admission of Montana and 
other states into the Union, also pro vides, in said section 23: 

"And ail the aies, records, indictnients, ànd prooeèdingS relating to any 
Buch cases shall be transferred to such circuit, district, and , state courts, re- 
spectively, and the same shall be procéeded witlitherein in due course of law; 
but no writ, action, indictment, cause, or proceeding now pending, or that 
prior to tbe admission of any Qftjbe states meutiohed in this act shall be pend- 
ing, ip àny territorial court inàny of the territories mentipned in, this act, 
fiball abate by the admission of any such state into tbe Union, but the same 
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shall be transferred and proceeded with in. the proper United States circuit, 
district, or state court, as the case may be, " 

Previous to this clause in said section 23, it had been provided what 
should be the disposition of ail cases of which the United States circuit 
and district courts would not hâve had jurisdiction had they existed at 
the time the same were commenced. It is provided, it will be seen, that 
thèse cases are to be proceeded with "in due course of law;" that they are 
not to "abate," but are to "be transferred and proceeded with " in the proper 
court; that is, the court having jurisdiction of the same. There can 
be no doubt but that congress intended that thèse causes should be taken 
up as they were, and tried by the court having jurisdiction of the same. 

The same question as is hère presented, and under a statute the same 
in terms, arose in the circuit court of the United States for the district 
of Colorado, in the case of Bâtes v. Paysan, 4 Dill. 265. In deciding the 
same, Miller, the circuit justice, said: 

"It is admitted that the case was one which might hâve been brought in a 
fédéral court, if such court had existed at the date of the commencement of 
the soit, as such was within the eighth section of the act. By that sec- 
tion this court is declared to be the successor of the suprême court of the ter- 
ritory as to ail such cases, with power to proceéd therein ' in due course of 
law.' This means that this court may do ail that was left undone by the 
suprême court of the territory. The cause was pending in that court for re- 
view, and we may proceed as that court would hâve proceeded if it had re- 
tained the case. The way in which, under the territorial statute, the cause 
was taken to the suprême court is not material to be considered. The act of 
congress applies to ail cases of a fédéral charaeter pending in that court at the 
date of the admission of the state, and it matters not whether they were re- 
moved into that court by Mfiit of error or appeal. If it were necessary to 
remand the cause to the state court, there would be a difliculty in disposing 
of it. but that was not required, Whether the judgraent sliould be afflrmed 
or reversed, we could enter the proper judgment hère, and, if necessary, we 
could try the case again in this court. " 

The interpretion of a statute almost word for word by one of such 
acknowledged ability and eminence has controlling weight with this 
court, and the interprétation given to that statute pertaining to Colorado 
will be adopted as the interprétation of the statute under considération 
which pertains -to Montana. 

The motion to dismiss the appeal inthi» cause is overruled. 



In re Allis. 
(Circuit Court, E. V. Wisconsin. December 18, 1890.) 

Duposmoira — Oral Intekbogatokies— Practice. . 

Eiiuity nile 67 provides that testimony may be taken tinder commission upon oral 
interrogatorles, if tbe party desires It, and that "the examiner shall note ail objec- 
tions to questions, but shall not hâve the power of décision thereon ; but the court 
shall hâve the power to deal with the costs of ail incompétent, immaterial, or irrel- 
evànt dépositions, "etc. ; and that, "In case of refusai of witnesses to attend, to be 
swom, or to ans wer any question, • » • the same practice sha^ be'adopted aa 
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is now practiced with respect to witnesses to be produced on e^amination before 
an examiner of said court, on written interrogatoriea. '" Rev. St. TJ, S. |f 863, 868, 
give the judge of the court of the district in which a witness résides power to com- 
pel bis attendance and testimony de bene esse, or on a commission with written 
interrogatories. Held that, where the testimony of a witness is taken by consent 
on oral interrogatories before an examiner of the court of the district of bis rési- 
dence, for use in an action pendlng in another court, the former court bas power 
to décide as to the materiality of questions asked, and may compel the witness to 
answer. 

In Equity. 

Mr. Parkimon, for the motion. 

Mr. Mason, contra. 

Jenkins, J. The Consolidated RoUer Mill Company filed its bill in 
equity in the circuit court of the United States for the district of Minne- 
sota against the Wilford & Northway Manufacturing Company, to re- 
strain the alleged infringement by the défendant of letters patent of the 
United States No. 222,895, issued to William D. Gray for a new and 
useful improvement in roUer grinding mills. After issue joined, the tes- 
timony of William W. Allis, a résident of this district, and the secretary 
of the complainant, was taken by consent at his place of résidence, upon 
oral interrogatories, and before an examiner of this court. Upon the 
cross-examination of the witness, and under advice and request of coun- 
sel for the complainant company, he declined to produce certain docu- 
ments and to answer a certain question; whereuponthe défendant moves 
for an order compelling the production of the required instruments, and 
requiring the witness to answer the interrogatory. It is objected, in op- 
position to the motion, that the propriety of the production of the doc- 
ument demanded, and the relevancy of the interrogatory propounded, 
çan only be determined by the court in which the action is depending, 
and, until so determined, no jurisdiction is lodged with this court to act 
in the premises. With respect to actions at law, the practice is deter- 
mined by the statutes. The testimony of a witness by déposition de bme 
«8se may be compelled by the court of the district in which the witness 
résides, and where the déposition is to be taken. Rev. St. § 863. In 
euch case the court or judge invoked to compel answer détermines the 
materiality of the interrogatory, so far, at least, as involved in the exer- 
cise of the power of compulsion. Ex parte Peck, 3 Blatchf. HZ; Er, 
parte Judson, Id. 148. Under a commission with written interrogatories 
the attendance and testimony of the witness may be compelled by the 
judge of the court of the district in which the witness résides. Rev. St. 
§ 868. In such case, the interrogatories having been settled and their 
materiality determined prior to the issuance, and by the court issuing 
the commission, possibly no occasion arises for a ruling by the judge of 
the court of the district in which the commission is executed as to their 
materiality; but I apprehend that, upon application to compel answer, 
he would hâve the power to détermine as well the sufSciency of the an- 
swer, as the privilège of the witness to décline to answer. That is an 
incident to the power to compel answer, necessary to be exercised to dé- 
termine the alleged. contumacy of the witness. 
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Under rule 67 in eqnity, prior to its amendinent in 1862, testîmonjr 
coiild be taken under commission upon written interroga tories, and, by 
agreement of parties, upon oral interrogatories. Under the rule as 
amended, (1 Black, 6,) oral examination, if the party desires it, is the 
rule; examination by written interrogatories is the exception. The rule 
provides that — 

"The examiner shall note ail objections to questions, but shall net bave the- 
powerof décision tiiereon; buttlie court shall hâve the power to deal wilh 
the costs of ail incompétent, immateriHl, or irre levant dépositions, or parts of 
them, as may be just; and that in case of refusai of witnesses to attend, to be 
sworn, or to answer any question put by tlie examiner, or by counsel or so- 
licitor, the same practice shall be adopted as is now practiced with respect to 
vritnesses to be produced on examination before an examiner of said court on 
written interrogatories." 

It is insisted that the rule contemplâtes that ail questions must be re- 
ferred, as to their relevancy , to the court having jurisdiction of the cause. 
Undoubtedly that court has the ultimate control of and décision upon 
the materiality of the examination. But it is quite another matter with 
respect to the compulsion of a witness to answer. In such case the court 
or judge exercising the power must be satisfied of the contumacy of the 
witnçss. The witness responds to the authority dominant at his rési- 
dence. He is beyond the coercive power of the court entertaining the 
cause. His dieobedience is to the mandate of the court issuing the writ 
of subiKBna, not to the court issuing the commission. The question of 
disobedience involves both the materiality of the interrogatory and the 
privilège of the witness, and both must be considered by the court exer- 
cising jurisdiction of the witness; and this, as well for the protection of 
the witness, as for the proper cûnduct of the examination. The lan- 
guage used by Judge Betts in the Case ofJiidson, mpra, in answer to a 
like contention, upon the taking of a déposition de bene esse, is equally 
applicable hère: 

"The counsel for the motion urgea that it belongs to the court in Massa- 
chusetts, on the return of the déposition, to détermine whether the évidence 
is pertinent tu the case, and that the court will exclude the évidence if it is 
tound not to be pertinent. This argument is correct, in so far as il relates to 
the conduct of the comraissioner. That offlcer must write down and return 
to the court any species of évidence oflered before him, and the court will re- 
ceive or reject it, according to the rigbts of the parties, fiut most serious 
mischief œay be in that way effected, if a witness is compellable, in ail cases, 
to answer, in the flrst instance, ail questions put to him. He may be thus 
compelled to make public important secrets in relation to the rights or char- 
acter of himself orothers, which the party extorting them has no title to or 
interest in, and which are drawn out through a course of interrogation that 
would hâve been peremptorily arrested had the examination taken place in 
open court." 

The rule makes no provision for référence of questions to the court in 
which the cause is pending. Upon its face it may be said to assume 
that ail questions will be answered, reserving the question of costs of im- 
material testimony to be dealt with by that court as justice may require. 
But, as respects the witness, no power is reserved. The construction 
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contended foTv ;îf eorreot, would establish the prâctice that every objec- 
tiou to questions, every irefusal to answer, and every question respecting 
tha charaotér.of thie aniawer, must first be referred^to and piassed upon by 
the court 'issuing ttie commission before the court issuing. the aubpœna 
could deal with the witness. This would compel fréquent stoppages in 
the course of an examination, and compel counsel and the witness, in 
case of Personal privilège claimed, to make fréquent journeys "aeross the 
continent" to obtain the ruling of a distant court upon «ach question as 
it should arise. I cannot assent to an interprétation of the rule that 
would place such grievous burden upon witness and partiea^i ' The prac- 
ticè which the rule provides for is the practice as to the contumacious 
witness, not as to the settlement of interrogatories. The rule refers to 
the practice then obtaining in equity with respect to the compulsion of 
testimony by the witness, or his punishment for refusai to testity. As 
an incident to the power of compulsion, and by analogy to the rule ob- 
taining with respect to dépositions at law under oral interrogatories, the 
court or judge having jurisdiction oî the witness, for the purposes of the 
exercise of the power of compulsion and the punishment of a refractory 
witness, must détermine the materiality of the question declined to be 
ansvrered. 



CoLOMiAL & U. s. MoRTO. Co., Limited, v. Hutchinson Mortg. Co. 

a al. 

{Circuit Court, S. D. lowa, C. D. November 21, 1880.) 

li AOOOTWriNO IN Equitt. 

From tlme to time complainaut forwardedlump sumsof moneyto défendant, and 
to thèse were added the amounts pald in on the principal and interest of loans al- 
ready made, and the f nnd thus created was intrusted to défendant to be loaned on 
improved farine. Défendant was forliidden to make loans In certain localities and 
on certain kinds of lands. Thèse Instructions having been violated, complainant 
tendered to défendant the notes and œortgages which represented the loans im- 
properly made, and demanded a settlement of the aocounU ECeld, that complain- 
ant was entitled to an accounting lu eg,uity. 
S. Bamb— Paetim. 

WheM a bill in equity against a corporation waives an answer under oath and 
seeks no spécial discpvery from the Individual défendants, the ofacers and stôok- 
holders of the corporation, against whom no relief is asked, are not proper parties 
défendants, and a demurrer by them will be sustained. 

In Equity. Demurrers to bill in equity. 
Whitifig S. Clark and Chas. A. Clarh, for complainant. 
I , Bead & Read and Lehmann & I^ark, iot défendants. 

Shibas, J. The complainant is a foreign corporation, engaged in 
loaning money on farm property, and in the carrj'ing on of this busi- 
ness it constituted the défendant, an lowa corporation, its agent, and in- 
trusted to it the entire management of its affairs in the state of Kansas. 
According to the averments of the bill, it was the custom of complainant 
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to forward from time to time to the défendant corporation lump sums 
of money, and to thèse were added the amounts paid in from time to 
time upon the principal and interest of loans already made, and the 
fund thus created was intrusted to the défendant corporation, to be loaned 
ont upon the security of improved farnis. In the instructions given to 
the défendant it was forbidden to make loans in certain namedlocalities, 
and also upon certain kinds of lands. Under the agreement between 
the parties, the défendant corporation guarantied the titles of the lands 
upon which it made loans, and was bound to make weekly and mouthly 
reports ôf the business conducted by it, and was further bound to col- 
lect the interest and principal of the loans as they matured, to see that 
the borrowers kept the taxes on the mortgaged property paid up, and 
generally to exercise proper super%'ision over the business intrusted to it. 
As compensation for its services the défendant was entitled to a fee of 5 
per cent, upon the amount of each loan; one-half to be paid when the 
îoan.was made, and the remainder in annual paymeuts during the life 
of the loan. It is charged in the bill that the défendant corporation in 
many instances violated the express insl actions given it, and made 
many loans of the money intrusted to it upon lands situated in localities 
in which it was forbidden to rnake loans, and also upon lands of a char- 
acter and quality which it was forbidden to take as security. It is also 
charged that the défendant failed to make proper reports of its doings; 
that finally the complainant terminated the agency, and, upon ascertain- 
ing the fact that the défendant corporation had violated the instructions 
given it in regard to the loans to bé madè, complainant caused an 
investigation to be made, and, upon learning the fuU facts, it tendered 
back to défendant the notes and mortgages which represented the loans 
improperly made, and demanded a fuU accounting of the moneys re- 
ceived by défendant, and a settlement and adjustment of the acconnt 
betwèen the parties. In the bill this tender is repeated, and com- 
plainant offers to place in the hands of the court, or of a receiver to be 
appointed, such notes and mortgages, to be disposed of as the equities 
of the parties may require. The bill is very lengthy, and I shall not 
attemptto state it more fuUy, as the foregoing is sufficient to show the 
nature of the questions presented by the demurrers interposed by the 
défendants. To this bill the défendant corporation and Charles and Paul 
Hutchinson, two of its managing Officers and principal stockholders, are 
made parties défendant. 

The first question raised by the demurrers to the bill is that the case 
is not one of which a court of equity can take jurisdiction, the remedy 
at law being adéquate. Counsel for défendants hâve supported the de- 
murrers in a very clear and able argument, yet, in spite of the cogent 
reasoning employed, it must be held that the bill présents a case within 
équitable cognizance. The averment of facts in the bill shows that the 
défendant corporation undertook a duty in the nature of a trust. As 
agent for the complainant, it received large sums of money, and agreed 
to dispose of the same under certain restrictions and limitations, thereby 
undertaking to apply the same faithfully, and in accordance with the 
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confidence reposed in it, whicb is of the very essence of a trust. The 
theory of the bill is that the défendant corporation expressly violated 
the instructions given it, and misapplied the funds intrusted to it by 
loaning the same upon property which, by reason of its location or qual- 
ity, came within the restrictions imposed upon the défendant, as agent 
for the complajnant, and for this breachof trust it is now sought to com- 
pel the défendant to account. As the défendant corporation refused to 
take back the .inortgages which it is claimed évidence the loans made in 
breach of the trust confided to it, the complainant seeks the aid of a 
court oféquity to direct the disposition to be made of thèse môrtgages, 
pending the settlement of the account between the parties. It may be 
entirely trile; as contended for by defendant'scounsel, that the complain- 
ant raight accept thèse môrtgages for their value, and sue the défendant 
for the damages caused by loans made on insufficient security; but it 
does not foUow that the complainant was compelled to adopt that course. 
As is said in faylor v. Benham, 5 How. 233: 

"Eveiy person who receivea money to be paid to another, or to be applied 
toa particular purpose, to which he does not apply it, is a trustée, and may 
be suedeither at law for money had and reeeived, or in equity, as a trustée, 
for a breach of the trust. " 

Many of the lo^ns averred to hâve been improperly made are not yet 
due. What ainounts can be realized from the môrtgages cannot be 
known at the présent time. Had complainant chosen to accept the 
môrtgages jro feinto, and sued for damages, assuming that such a course 
was open tb Complainant, it is clear that it would bave been almost im- 
possible to hâve ascertained, by the verdict of a jury, the amount neces- 
sary to be paid tb complainant, because the data for anything approach- 
ing an exact estimate does not now exist. Had complainant, tendering 
back the môrtgages in question, sued at law for so much money had and 
réceived, it would, in order to ascertain the sum due, be necessary to 
bave a fuU and complète accounting between the parties; because the 
sums lôanëd on the môrtgages in question were not spécifie amounts, 
forwarded in each case by complainant, but were amounts taken frorù. 
the genetal fund plaeed with défendant, and made up of sums forwarded 
by complainant abd collections made by the défendant of other loans. 
In any event, to efïectuate justice between the parties, a fuU accounting 
would bave been necessary of the entire business dealings between the 
parties, — a task tô which the powers of a court of law would be whoily 
ibadequate. Howevér this may be, it is clear that the complainant has 
the right to call the défendant corporation to an account for the manner 
in which it has performed, or failed to perforra, the trust confided to it; 
and, as it is apparent that such accounting involves many and complex 
questions, inciuding the disposition to be made of the môrtgages ten- 
dered back to the défendant, the expenses connected therewith, the sums 
reeeived as iùtèrest thereon, and the compensation, if any, due to the 
défendant, it follo\vs that, not orily by reason of the right of complainant 
to call for à settlenjent of the trust, but also by reason of the complexity 
of the account to fce settled, and the disposition to be made of the mort- 
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gages in question, there exista gfounds for the exercise of équitable ju- 
risdietion, Much of the argument in support of the demurrer was ad- 
dressed to the proposition that, where the rights of the parties arise 
tipon oontract, and an accounting is sougbt in order to ascertain the 
amount to be adjudged to/theconiplainant,acourt of equity cannot take 
jurisdiction simply because the account is voluminous, and embraces 
màny separate items. As a gênerai proposition, this iS undoubtedly true, 
yet there are many exceptions to be made in the application of it to par- 
ticu]ar cases. Much stress was laid in support of the proposition upon 
the ruling of the suprême court in Root v. RaUway Co., 105 U. S. 189, 
in which was filed a bill for an accounting for profits and savings al- 
l^ed to hâve accrued to an infringer of a patent, the bill having been 
filed after the termination of the life of the patent. The authorities are 
fuUy collated and commented on, and the conclusion is reached — 

"That a bill in equity for a naked account of profits aiid damages against 
an infringer of a patent cannot be sustained; that sucli relief ordinarily is in- 
cidental to some other equity, the right to enforce wliich secures to the pat- 
entée liis standing in court; that the most gênerai ground for équitable in- 
terposition is to insure to the patentée the enjoyment of his spécifie ri^ht by 
injunction against a continuanceof the infrlngement, but that grounds for éq- 
uitable relief may a,rise other than by way of injunction, as where the title of 
the complainant is équitable merely, or équitable interposition is ne^déd on 
account of the impeditnents which prevent a resort to remédies purely légal; 
and Buch an equity may arise out, and inhere in, the nature of the account 
itself, springing from spécial and peculiar circumstances which disable the 
patentée from a remedy at law altogether, or render his remedyin a légal tri- 
bunal difflcult, inadéquate, and incomplète, and, as such cases cannot be de- 
flned more exactly, each must rest upon its own particular circumstances, as 
furnishing a clear and satisfactoi-y ground of exception from the gênerai 
rule." 

This case, therefore, holds that, even in the absence of any other eq- 
uity, the nature of the accounting may be such that a court of law can- 
not deal adequately therewith, and in such case jurisdiction in equity 
can be sustained. 

The case at bar falls fairly within the ruling in Parhersburg v, Broivn, 
106 U. S. 487, 1 Sup. et. Rep. 442, wherein it is said: 

"The right which the plaintiffs so hâve to call on the city to render an ac- 
count of tlie property is one which can be properly adjudicated in this suit in 
equity. It involves the taking of an account, the sale, under the direction of 
the court, of what remains of the property, and the ascertainment of the 
proper charges to be allowed to the city against the moneys it bas received 
and against the proceeda of sale." 

Even more applicable is the language used in Kirby v. Bailroad Go., 
120 U. S. 130, 7 Sup. et. Rep. 430, wherein it is said: 

"The case made by the piaintifî is clearly one of which a court of equity 
may take cognizance. The complicated nature of the accounts between the 
parties constitutes itself a sufficient ground for going into equity. It would 
bave been difScult, if not impossible, for a jury to unravel the numerous 
transactions involved in the settlements between the parties, and reach a sat- 
isfactory conclusion as to the amount of drawbacks to which Alexander & Co. 
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were entitled on each aettlement. Justice could not be done except by em- 
ploying the metl^çJe ol investigation peculiar to courts of equity." 

But, as already said, it is not necessary to base the jurisdiction in eq- 
uity upon thei nature of the acCount alone. The averments of the bill 
ehow that there existed between the parties a trust of a fiduciary nature, 
and the biU,ch£irges nqmerous breaches of such trust on part of défend- 
ant, and seeks a settkment thereof, and thus we hâve presented a case 
6f tindoubtéd ^équitable JOTisdiction as against the défendant corporation. 

On behalf of the défendants Charles and Paul Hutchinson, the de- 
inurrëfs preseiit the question wh«ther they are proper parties to thè bill. 
No relief is prayed against thèse défendants, and from the averments of 
the bill it is pla,iri'that they are, joined as défendants solely for the pur- 
pose of secùring a full answer from the corporation; yet the bill ex- 
pressly waivisS, 8n answer under oath, and does not seek any spécial dis- 
covery from the individual défendants. The gênerai rule is well settled 
that no one. shonld be made a party défendant who bas no interest in 
the suit, and against whom no deçree nor relief is sought, or who in fact 
is merely a witness in the case. Under the former practiee, an excep- 
tion to this général rule existed in suits against corporations, in which, 
in order to secute an answer under oath and when needed to compel full 
discovery, it was permissible to join as a défendant an ofBcer or stock- 
bolder therein* As ail parties, regardless of interest, are now permitted 
and compellable to testify, the néôessity for making an oflBcer of the cor- 
poration a party for the purposes of discoyery no longer exista. In the 
présent instance, the bill, as already said, does not require the answers 
of défendants to bé under oath, but expressly waives the same, and it is 
difficult to see what good purpose is subserved by making the officers 
i^rtiès défendant. If they should refuse to answer, no decree could be 
rendered against them for any relief, for none is prayed, and, if it was 
sought to make them answer fuUy on behalf of the corporation, no 
grouhd exista for such a course, for neither discovery nor answer under 
oath is prayed for. AU the efifect that could be given to an answer filed 
by them would be that of a pleading on behalf of the corporation, and, 
so far as answering the bill is concerned, the défendant corporation is 
compétent to answer for itself. If the corporation fails to answer, a de- 
cree pro eonfmà caji ,be taken against it, and' in proving up its claims 
thereunder the complainant can procure the testimony of the oflBcers of 
the corporation and ail other évidence needed. If the défendant corpo- 
ration answers, then the issues presented by that answer are the ones to 
be heard and determined, and the filing of answers by the other défend- 
ants would only incumber the record to no good purpose. It not ap- 
pearing, therefore,- that any reason exists for making Charles and Paul 
Hutchinson parties défendant, it must be held that they are improperly 
joined as défendants, and upoti that ground the demurrèrs to the bill 
^tesfestained. Leàvé is granted to amend by dismissing the bill as to 
them, ànd the défendant corporation is ruled to answer the bill by the 
January rule-day. 
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Ames v. Holdeebaum d al. , (two cases.) 

{Circuit Court, S. D. lowa, C. D. November 28, 1890.) 

1. WiLLS— Validitt— Phefekenoes. 

A testator directed that ail his debts should be paid out of the flrst assets realized, 
and that his executor should manage his real and personal property so as " to real- 
ize the largest and best income therefrom, and in paying oS the indebtedness on the 
land. " The executor was given power to negotiate loans and exécute mortgages 
for the purpose of meeting the indebtedness on the land, and to sell a certain por- 
tion whenever he could realizo enough to pay off the incumbrances. After pay- 
aient of "ail indebtedness and liens on my real estate, " the assets i-emaiuing were 
to be divided between the testator's wif e and children. Held, in a suit to foreclose 
mortgages given by the executor under the power, that the will did not attempt to 
create a trust for the payment of debts secured on the real estate in préférence to 
the unsecured debts, and that neither the will nor any part thereof was void be- 
cause in violation of the rights of creditors, eaoh of whom had the rlght to pursue 
his statatory remedy for the collection of his debt, if he chose to do so. 

2. ESTOPPEL — AOQniBSOBNOB. 

Creditors of the testator having acquiesced for 10 years in the exeoutor's man- 
agement of the estate under the provisions of the will, they cannot now question 
the validity of mortgages executed by him under the authority given. 

8. EXEOUTOHS— POWBRS. 

The power of the executor is not limited to a single renewal of the mortgages in 
existence at the time of the testator's death, nor to loans made to pay ofE the orig- 
inal mortgages, but extends to such f urther renewals or loans as were fairly neces- 
sary to enable him to carry out the trust. 
4. Samb. 

The title to the realty passed to the executor for the purposes of the trust, and he 
had power to make loans and exécute mortgages without applying to the probate 
court for authority. 
6. WiLLS—CoMTRUCTioN— Charge on Land. 

The provision of the will that "ail my just debts shall be paid out of the flrst 
realized assets of my estate"does not charge the payment of the debts on the land, 
so as to create a lien prier to that of a mortgage given by the executor. 

fl. ExECtTTOKS— MOKTGAGES — ExECnTION. 

The mortgages given by the executor named the grantor as "A. C. H., executor 
of the estate of M. H., " and were signed "A. C. H., Est. M. H. " Thé notes secured 
read " I promise to pay, " and were signed " A. C. H. , Executor Estate M. H. " held, 
that the mortgages were the deeds of the executor, and so executed as to bind the 
property of the estate; the rules relating to the exécution of sealed instruments 
not applying, Code lowa Si 49, 2112, having abolished the use of private seals. 

In Equity. Bills for foreclosure of mortgages. Submitted on plead- 
ings and proofs. 
- Kauffman & Guemsey, for complainants. 

John Léonard & Smi and Gatch, Connor & Weaver, for défendants. 

Shiras, J. On the 12thday of June, 1879, Michael Holderbaum, then 
a résident of Madison county, lowa, executed a will, the material parts 
ofwhich are as folio ws: 

" Item 2, I désire that ail my just and équitable debts be paid out of the 
first realized assets of my estate, including expenses of last illness and f uneral 
«xpenses. 

"Item 3. I désire that my executor hereinafter named shall stand in my 
place and stead, for the purpose of managing and controlling my real and Per- 
sonal property in such a way and manner as to reaiize the largest and best 
income therefrom, and in paying off tlie indebtedness on said real property. 

"Item 4. I désire that my said executor, for the purpose expressed. in item 
3i shall hâve f ull power and authority to negotiate a loan or loans for the pur- 
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pose of meeting said iiiâebtedness on said real estaté, and to make and exé- 
cute a mortgage or mortgages on a part of said real estate, and generally to do, 
and make and exécute such papef or papers, as shall or may be for the best 
interest of said estate, asi mightor could do for said purpose, limiting my 
said exécuter as to mortgages, so that no new mortgage shall be given on the 
quarter section known as tlie ' home place.' 

"Item 4J. I désire that personal property and proceeds from the real estate 
be first used to pay off indebtedness, and real estate not to be so used unkss 
my said exécuter should flnd that by disposing of a portion of said real estate, 
not to exceed a half section, (exclusive of the home place,) hé could realize 
enough to pay off ail liens on the real estate; then, and in that case, I désire 
my said exécuter to dispose of so much of said real estate (exclusive of the 
home place) as shall pay such incumbrance as may remain unpaid instead of 
procuring new loans, and in this, as in ail matters, to do ail for the best in- 
terests of the said estate." 

"Item 5. I désire that the home place, containing one hundred and sixty 
acres, togetlier with the buildings, farming Utensils, two teams o^f horses, their 
harness, reaper and binder, and threshing machine, be and remain in the 
possession and control of my beloved wife, Rachel Holderbaum, for the use of 
the family as a home, and for their support; any overplus remàining to be 
used in the payment of indebtedness. 

"Item 6. After the payment of ail indebtedness and liens on my real estate, 
I désire that my said wife, Rachel Holderbaum, hâve the full one-third of the 
assets remàining, unless the said sum should be less in amount than the said 
homestead; then, and in that case, it is my will that she hold the said liome- 
stead, and, if her share is given in land, I désire that she bave the full ône- 
third thereof in value. 

"Item 7. I désire that the remàining two-thirds of my said estate, including 
personalty and realty, be equally divided between my eight children, namely: 
Henry D., Michael S., Augustus C, Solomon, Eliza Sehlarb, Sophia H., and 
Lucinda, and the two children of my deceased daughter, Mary Hochstetler; 
except that I hâve advanced Henry D. one thousànd dollars, and Michael S. 
one thonsand flve hundred dollars, which is to be considered in said division, 
and except my son Solomon, whom I désire to hâve and receive flve hundred 
dollars more than his proportionate share of my said estate. 

"Item 8. It is my further will that, should any of my children die without 
issue, the share that would go to them should be equally divided among the 
brothers and sisters; and, if my said wife should not be living at the time of 
such division, then I désire that the estate be equally divided among my said 
children, or their représentatives, slibject to the matters statèd in item 7 as 
to the advancement and the extra amount to Solomon. 

"Item 9. Reposing full confidence in my son Augustus C. Holderbaum, I 
désire him to act as my said executor for this, my last will and testament, 
and that he be duly appointed as such executor without being required to ex- 
écute any bond as such executor." 

Michael Holderbaum died on the 21st day of June, 1879, being then 
seised of some 1,120 acres of land in Madison county, on which rested 
mortgages to the amount of some $15,000 and over. His will was duly 
admitted to probate in the proper court, and the executor named therein 
entered upon the discharge of liis duties as such executor. On the 28th 
day of January, 1887, a loan was negotiated with one Wilson Ames, of 
Chicago, 111., for the sum of $6,000, for which two coupon notes or bonds 
were given, the principal of which was made payable August 1, 1892, 
and the payment of principal and interest was secured by the exécution 
v.44F.no.4 — 15 
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of two mortgageé on différent portions of the lands owtied by MichaeL 
Holderbaum at the lime of his death. Each note or bond recites that, 
"On tbe first day of August, 1892, I promise to pay Wilson Ames, or 
order, three thousand dollars," etc., and is signed by "Augustus C. 
Holderbaum, Executor Estate Michael Holderbaum." The mortgages 
are as follows: "Know ail men by thèse présents, that Augustus C. 
Holderbaum, exécuter of the estate of Michael Holderbaum," etc., and 
are signed, "Augustus C. Holderbaum, Est. Michael Holderbaum;" and 
each contains provisions that, if the interest is not paid when due, the 
note shall become due in 60 days after such default, and the mortgagee 
may proceed at once to foreclose the mortgage. 

Default in paymentof interest having been made, suits of foreclosure 
were brought by Julia Ames, to whom the notes and mortgages had 
been assigned by Wilson Ames, the mortgagee. Amông others, there 
were made défendants to the bills for foreclosure W. R. Shriver, admin- 
istrator of Adam Hochstetler and Josiah Hochstetler, who are creditors 
of the estatfe of Michael Holderbaum, and Henry A. and David M. 
Hochstetler, who are devisees under the will of said Michael Holderbaum. 
Thèse parties contest the validity of the mortgages sought to be fore- 
closed, and thus arise the issues presented for détermination in Ihese 
cases. 

The first point made is that the mortgages are not so executed as to 
bind the property of the estate, but must be held to.be simply the deeds 
of Augustus C. Holderbaum as an individual. Under the statutes of 
lowa, a deed or mortgage is not an instrument under seal; the use of 
private seals being abolished. Code lowa, §§ 49, 2112. It is well set- 
tled that in case of insttuments not under seal courts may read the in- 
strument in the light of the facts attending its exécution, in order to as- 
certàin who it was intended should be bound thereby. WhUney v. Wy- 
man, 101 U. S. 392; Hitchcock v, Buchanan, 105 U. S. 416; Paul v. Pear- 
sbn, 108 U. S. 418, 2 Sup. Ct. Rep. 799. The attending circumstances, 
as well as the form of the mortgages, clearly show that it was the intent 
of the parties on the one hand to give, and on the other to receive, mort- 
gages executed by Augustus C. Holderbaum in his capacity as executor, 
and suchthey must be held to be. 

It is next urged that the testator had no légal right to create a trust or 
confer a power by will to exécute mortgages for the payment of debts, 
and that the several provisions of the will looking to that end are whoUy 
void. The contention is that the statutes of lowa forbid any testament- 
ary disposition of property prejudicial to the rights of creditors, and an 
éxceedingly ingénions argument is made for the purpose of showing that : 
such a use could be made of the power to mortgage as that thereby cer- 
tain creditors might be preferred to the injury of others, and that in fact 
the will créâtes a discretionary power in trust for the benefit of a certain 
clasaof creditors, to-wit, those holding mortgages on thé realty. By sec- 
tions 2322, 2384, 2406, Code lowa, it is provided that every person of 
Sound mind and fullage may dispose by will of ail his property, except 
whatifisufficient to pay his debts, or is allowed as ahomestead,orother-i 
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wiSe given as iprÎTiîeged property to hîs wife and family; that if a pèr- 
son by will màkesdispositionof bis property 'prejudicial tothe rigbts of 
crèditors, thé will m^y be sustained by giving sï^curity for the paymeilt 
of the debts equal to the value ofthe property devised; that wheti the 
interests of creditors will not thereby be prèjudlced, a testator may pre- 
scribe the entiré mannef in which bis estate shall be administéred, and 
the manner in which the affairs of the estatô may be conductéd, until 
the same is fiually settledj or uritil the minor children becomè of âge. 
If the contention of défendante was sustained and carried out to its fuUest 
extent, it would resuit in the conclusion; that any disposition made by 
will of a homestead or other pfivileged property, or in case the testator 
owed debts, nomatter how smftll in amoUnt, any disposition oftany of 
bis property, would be absolutely void; foi the creditors hàvé the right 
to look to ail ofthe property not exempt foi" the payaient oftheirclaims. 
This is clearly not the lâw, nor the true meaning of the sections 'of thé 
lowa Code above cited. A person has the right, subject to the para- 
mount rights of parties entitled to claim exempt or privilêged property, 
and of creditors, to make any disposition he deems best of his entire 
property, subjecl only to the restriction that the purpose to which it may 
be devoted ia not one contrary to law. The parties entitled to claim 
the privilêged property and creditors bave aecUred to them the rights 
which the law gives them, and which they may en force, regardless of the 
will, or, waiving such enforcement, they tQày elect to profit by the pro- 
visions ofthe will. Awill is not void in whole, nor necessarily in part, 
because it deais with the disposition of privilêged property, or property 
that may be made liable for the payment ofthe debts of a testator. 

The facts developed in the évidence submitted in this case show that 
Michael Holderbaum, when he executed his will, owned a largeamount 
of farm property, both real and personal. Upon the realty restée mort- 
gages to the amount of $15,000, or over, representing the large bulk of 
bis indobtedness. It is entirely clear that hè believed that with proper 
management the proceeds of the available personal property, with the 
profits of the farm, would be sufficient, if time was allowed, to pay off 
the entire amount of the indebtedness. The gênerai purpose of the will 
was to provide for the payment of the( debts, and, this being accom- 
plished, then to hâve the property remaining divided between his widow 
and children. His eldest son was appointed exécuter, to ''stand in my 
place and stead, for the purpose of managing and controlling my real 
and personal property in such a way and manner as to realize the largest 
and best income therefrom, and in paying off the indebtedness on said 
real property." Thisis not to be construed, as is argued on behalf of de- 
fendants, as an attempt to create a trust or powèr for the payment of the 
debts secured on the real estate in préférence to the unsecured debts, for 
in the preceding clause of the will it is declared that — 

"I désire that ail my jast and équitable debts be pald out of tbe first realized 
assets of my estate, including expenses of last illness and fanerai expenses." 

Ihstead of being an attempt to dispose of the estate in a manner prej- 
«dicial to creditors, tbe will riot only provides for the paymélit of ail 
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debts before any distribution of the estate is made, but it empowers the 
exécuter to hold possession of the entire estate, real and personal, and 
to dévote the profits of the realty to the immédiate payment of ail debts. 
In the absence of such testanientary disposition of the realty, the same 
would, under the law of lowa, hâve passed at the death of the testator 
into the possession of the heirs or devisees, and the profits thereof would 
bave belonged to such heirs. AU the creditors would bave been entitled 
to would be the proceeds of the personalty, with the right to sell so much 
of the realty as might be necessary to make up the deficiency; but the 
right to procure a sale by order of the probate court, after due disposi- 
tion of the personalt}', would not enable the creditors to reach the prod- 
uce or profits of the realty auterior to the completed sale. In this par- 
ticular, the will is bénéficiai, instead of prejudicial, to the interests of 
the creditors. Fairly construed, there is nothing in the provisions of the 
will which, upon their face, show any sufiicient reason for holding that 
the will, or any part thereof, is void as against creditors. Any creditor 
who wished to pursue bis statutory remédies for the collection of bis debt 
had the right so to do, and there is nothing in the will that would pre- 
vent bis taking such action, had he so desired. Furthermore, the will 
was duly probated in the state court, and the administration of the es- 
tate bas been proeeeded with in that court. It was open to the credit- 
ors, détendants herein, to contest the validity of the will in that court, 
or to invoke the aid of that court for the enforcement of ail statutory 
rights, regardless of the provisions of the will, had such course been 
deemed advisable. Instead of so doing, thèse creditors stood by while 
the executor was dealing with the estate under the provisions of the will, 
during a period of 10 years, and now seek to question the validity of 
the will, as weU. as ail that has been done thereunder. It is clear that 
this long inaction on their part is due to the fact that they were perfectly 
willing to leave the estate to be managed by the executor, in the »belief 
that he would be enabled to carry out the purposes of the will, and pay 
ofi" ail the indebtedness. If they were willing for years past to leave the 
cpntrol and disposition of the property in the hands of the executor, 
they must abide by such élection, so far as is demanded for the protec- 
tion of innocent third parties, whose rights bave accrued under the will 
as administered by the executor. 

The will in express terms gives "full power and authority to negotiate 
a loan or loans for the purpose of meeting said indebtedness on said real 
estate, and to make a mortgage or mortgages on a part of said real es- 
tate," etc. It is argued that this power was exhausted when the first 
loans and mortgages were executed, thus limiting the power of the ex- 
ecutor to one renewal or extension of the debts secured on the realty. 
The express intent of the will was to place the executor in the stead of 
the testator, and to authorize him to carry on the farm until the indebt- 
edness had been fuUy paid; and, to aid him in so doing, the authority 
to make a loan or loans and exécute mortgages was given him, so that 
the time of payment of the mortgaged indebtedness could be carried 
along until the executor had the funds in hand to meet such indebted; 
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Dess. The purpose of the will, in this particular, was to enable the ex- 
écuter to secure time sufficient to pay the debts from the profits of the 
business, and the authority to make loans and give moïtgages was a 
means to that end; and such a construction should be given to the raeans 
as is fairly necessary to accomplish tiie end. As is said by the suprême 
court in Taylor v. Bmham, 5 How. 233, 267: 

"Courts, in carrying out the wishes of testators, the pole-star in wills, are 
much inclined, especially in equity, to vest ail the power or interest In exec- 
utors which are necessary to efCectuate those wishes, if the language can fairly 
admit it. * * * They are inclined, also, when considering it a trust, or 
a power coupled with an interest, to hâve its duration and quantity conimen- 
surate with the purpose to be accomplished. " 

The power of the exécuter in this case is not to be limited to a single 
renewal of the mortgages in existence at the time of the death of the tes- 
tator, nor to loans made for the purpose of paying ofi' such original mort- 
gages; but it must be held that such power extended to such i'urlher re- 
newals or loans as were fairly necessary to enable the exécuter to exécute 
the trust imposed upon him by the terms of the will. It is claimed 
that the will confers only a naked power upon the executor, and that 
such power must receive the limited construction that usually obtains in 
such cases. This is not the true construction of the will. It créâtes an 
interest in the devisees, of whom the executor is one, and in fact in favor 
of the creditors, and confers the powers granted to the executor, in order 
that he might be enabled to protect thèse interests and discharge the 
trust imposed upon him for the benefit of the creditors and the devisees. 
In Taylor v. Benham, supra, it is said by the suprême court, that — 

"No doubt exists that a power coupled with an interest may be inferrcd by 
obvious implications from the whole will, as the fee not being vested at once 
elsewhere, and it being necessary to hâve it in theexecutors toeffect the gên- 
erai design, as well as from the usual course, which is by an express devise 
to the executors. Nor is it of any conséquence how small the interest may 
be. It is enough if only to distribute the proceeds as hère, or to take the 
rents or use for the benefit of others." 

There can be no question that the will in this case confers upon the 
executor a power coupled with an interest, and charges him with the 
performance of a trust, and that bis authority under the will must be 
construed in that light. 

EquaUy ill founded is the assumption that the title and bénéficiai in- 
terest in the realty passed at once to the devisees upon the death of the 
testator. The estate devised was that remaining after the payment of 
the debts, and, taking the entire will into considération, it is clear that 
the title, as well as the control of the estate, real and personal, passed 
primarily to the executor. It is declared that the executor shall stand 
in the place and stead of the testator in managing and controlling the 
real and personal property, with power to exécute mortgages, and such 
other paper or papers as shall be for the best interest of the estate, and 
with the further power to sell at once a half section of the realty, if by 
so doing enough could be realized to pay off the incumbrances on the 
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realty. Furthermore, the will directs the executor to pay ail îndebted- 
neas and liens before distribution is made of the remainder of the estate 
to the devisees, and to accomplish this purpose it might become neces- 
sary to sell the realty, or portions of it, and this duty would, in such 
case, devolve upon the executor. 

To effectuate the power to sell the realty, or to mortgage it, the title 
must be vested in the executor, or otherwise he couH not well exécute 
the trusts created by the •will. It is true that it might be held that the 
title passed to the devisees, subject to the right of the executor to sell 
the same in the exécution of the trusts, and such a construction may be 
given to a will, and especially in cases wherein particular realty or the 
whole is devised to a particular person. In the will now under consid- 
ération no such devise is made. Until the debts are ail paid, it cannot 
be known what property will be left for distribution, nor whether it will 
be in realty or personalty. The will does not devise the realty which 
the testator might own at the tinie of his death, subject to the payment 
pf his debts, to certain named devisees, but he directs the executor to 
pay ail debts first, and then to divide what is left,,giving "one-third of 
the assets remaining" to his widow, and the remaining two-thirds to be 
equally divided between the children. Viewing the will as a whole, it 
seems to me to be the true construction thereof to hold that the title to 
the realty passed to the executor for the purposes of the trusts created 
by the will, and that, under the terms of the will, he had the power to 
make loans, and exécute mortgages for the security thereof, without ap- 
plying to the probate court for authority so to do. 

It is further contended that the will charges the payment pf the debts 
upon the entire property of the estate, by reason of the direction in the 
second clause thereof, — "That ail my just-and équitable debts be paid 
out of the first realized assets of my estate," — and thaï thercby the debts 
became, equitably, a prior lien upon ail the property of the estate, and 
that consequently ail mortgages given by the executor would be inferior 
tosuch lien. 

The charge or equity in favor of creditors created by the will is not 
limited or defined by a single clause of the will. If the creditors claim 
righta or equities created by the will, they must be willing to take what 
the will, fairly construed, intended to give them. Leaving out the 
homestead, the will intends that ail the remaining realty, anJ the prof- 
its derived therefrom, should be used for the payment of the debts, so 
far as might be needed. This purpose is to be gathered, not from a sin- 
gle dause in the will, but from the will as a whole; and the mode in 
which the estate was to be managed, including the making loans and 
giving mortgages therefor, is provided for in the will. In order to se- 
cure to the creditors the benefit of the profits arising from the cultiva- 
tion of the farm, it was necessary that the loans secured by mortgages 
thereon should be extended from time to time. The will provided a 
mode for so doing, and the executor, by securing new loans, was enabled 
to Istain control of thé realty, and to use the proceeds thereof in the pay- 
ment of debts. The primary purpose of the will was to provide a means 
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by whîch the debts couH be paid eut of the proceeds of tbe personalty , 
and the profits to be derived from the farm business to be carried on by 
the exécuter. The eXecutor has for years been engaged in performing 
the duties required of him by the will , and the creditors hâve reaped the 
benefits thereof. To enable the executor to retain oontrol of the realty, 
it was necessary that the liens thereon should be~ renewed, for which pur- 
pose successive loans were necessary; and, thèse loans having been pro- 
cured in the interest of the creditors, it cannot be held that the creditors 
could reap the benefits thereof, and then assert that the loans were made 
subject to a prior lien, created by the will for the benefit of the creditors. 
The fact that the executor bas not succeeded in realizing profits enough 
to pay off the entire indebtedness on the realty, and that it now appears 
that it might bave been better to hâve sold the realty in the beginning, 
does not change the rights of the parties. The creditors and devisees 
were alike content to bave the executor undertake the trusts created by 
the will, and to undertake the management of the farm in the mode 
therein prescribed, and they cannot now be heard to object to the valid- 
ity of acts done by the executor under the powera conferred by the will. 
It must therefore be held that the mortgages in question are valid liens 
on the realty therein described, and are paramount to any lien, right, 
claim, or equity existing on behalf of any of the défendants. 

It appears in the évidence that the creditors are proceeding in the state 
court, and hâve obtained an order for the sale of ail the realty, includ- 
ing that covered by the mortgages to Ames. It would seem that by 
agreement a sale might be had that would convey a clear title, and thus 
secure the best possible price for the realty, in which event it ought to 
realize enough to pay the mortgage lien thereon, and also the amount 
due the other creditors. 

In each case a decree will be entered for complaînant, adjudging the 
amouht due on the debt secured by the mortgage, for a foreclosure of 
the mortgage, and âale of tbe premises therein described. 



HowB, Browh & Co. a al. v. Sanfoed Fokk & Tool Co. d al. 

(Cinniit Court, D. Indiana. December 9, 1890.) 

OORPOBATIOKS— InSOLVBNOT— PKBMiRENCES TO DiEECTOKS. 

Where a corporation, whlle still a going concern, is insolvent, a mortgage on its 

Ëropetty, executed to secure the dlrectors, who are liable as indorsers for it to a 
krge amount, is invalid as to gênerai creditors, and that ttiough tbe mortgage wss 
prooured by the dlrectors wltbout any actual fraudaient intent. 

In Equity. On demurrer to the bill. .-■'-■■ 

McNutt & McNutt, for complainants. 

McDonald, Builer & Snow and George A. KnigM, for defendahts. 

Woods, J. The bill shows that the respondents McKean, NiXon, Mîn- 
shall, Kidder, and Mayer are stockholders, and ail except Mayer di- 
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rectors, of the Sanford Fork & Tool Company, incorporated, and that, 
being liable as indorsers of the paper of that Company, overdue and 
about to become due, to the aggregate amount of $69,000, Mayer being 
liable jointly with the others, or some of them, upon a part of that pa- 
per, the said directors, on the 17th of March, 1890, after first procuring 
the consent and authority of the stockholders that it should be done, 
caused the officers of the company to exécute a mortgage upon the cor- 
porate "buildings, machinery, and plant," toindemnify them and Mayer 
from loss on account of that liability; that the company was at the time 
deeply insolvent, its debts exceedingits assets by as much as $150,000, 
and that on the 13th of May it was put into the hands of a receiver by 
the circuit court of Vigo county. The complainants are shown to be 
gênerai creditors ofthe company, with claims which, as allowed.by the 
Vigo circuit court, amount to $11,631.39; and they dispute the validity 
of the mortgage for the indemnity of the respondents on the ground that 
the directors of the company had no right to obtain a préférence for 
themselves over other creditors. It is not alleged, nor was it claimed in 
argument, that the respondents, or any of them, did anything with an 
actual intent to defraud. The question whether or not an insolvent cor- 
poration which had not suspended business could prefer its directors or 
managing agents, who were its creditors, or liable as indorsers of its pa- 
per, was considered upon full argument and citation of authorities pro 
and con in the case of Lippinœtt v. Carriage Go., 25 Fed. Rep. 577, 586, 
and the conclusion was reached that the weight of authority and reason 
was against the validity of such préférences. The theory upon which 
that conclusion was based is shown in the foUowing extract from the 
opinion: 

"For while it is gonerally conceded that a corporation, notwithstanding in- 
solvency, continues possessed [while a going concern] of a gênerai power of 
management of its afÊairs, and, hke natural peisons, may give préférences 
by way of payment or security to one créditer or class of creditors over others, 
yet in close analogy to the rule which forbids the giving ot préférences by 
individual debtors, for the pnrpose of securing, or in such manner as to se- 
cure, advantage or benetit to theiiiselves, and in œanifest accord with the 
tendency of jiidlcial opinion, as expressed upon considération of kindred 
questions, it has been decided in a number of cases that préférences given 
by insolvent corporations, in such manner as to be of spécial benelit to the 
directors or managing agents, or any of them, will be set aside. Indeed, it 
has been often said by judges, including those ot the fédéral suprême court, 
that the property of an nisolvent corporation is a trust fund, and the direct- 
ors trustées for the creditors; and, if this were strictly so, it is nianif est that 
no préférences could be allowed between creditors standing in the same rela- 
tion to the fund. Thèse statements are, however, true in a qualified sensé, 
and lead logically, if not necessarily, to the conclusion that in such cases, if 
they give préférences, they must do it unbiased by considérations of personal 

advantage or gain." 

I 

That ruling has the support of a number of later décisions, in some 

of which it is expressly approved: White, etc., ManuJ'g Co. y. Pettes Im- 

porting Co.,30 Fed. Rep. 864; Adams v. MiUing Co., 35 Fed. Rep. 433; 

Beach v. M&r, (111.) 22 N. E. Rep. 464; Haywood v. Lumbesr Co., 64 
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Wis. 639, 26 N. W. Rep. 184; Olney v. Land Co., 16 R. I. 361, 18 
Atl. Rep. 181; Bouse v. Bank, (Ohio,) 22 N. E. Rep. 293. See, also, 
Hope V. Sait Co., 25 W. Va. 789; Gillet v. Moody, 3 N. Y. 479. On tlie 
contrary, the suprême court of lowa, in the récent case of Garrett v. Ploio 
Co., 70 lowa, 697, 29 N. "W. Rep. 395, has declared such préférences 
valid if fairiy given, and in support of that view counsel for the respond- 
ents hâve referred to the following cases, not cited in Lippincott v. Car- 
nage Co., supra: Stratton v. AUen. 16 N. J. Eq. 229; WUkinson v. Bauerle, 
41 N. J. Eq. 635, 7 Atl. Rep. 514; Bailroad Co. v. Dewey, 14 Mich. 477. 
It is not to be overlooked that some of the l'ater décisions which deny 
the validity pf préférences in favor of directors proceed upon the theory 
that the directors of an insolvent corporation, even before a suspension 
of business, are trustées for the creditors, and, if that theory is essential 
to the conclusion, the question is perhaps already foreclosed in the féd- 
éral courts; because, in Purifier Co. v. McGroarty, 136 U. S. 241, 10 
Sup. Ct. Rep. 1017, the suprême court has said that the décision in 
Borne V. BanJc, supra, "proceeded in part upon a theory that the prop- 
erty of an insolvent corporation is a trust fund for its creditors in a wider 
and more gênerai sensé than could be maintained upon gênerai princi- 
ples ofequity jurisprudence." But I do not think that theory indis- 
pensable. "It seems to me enough to say that a sound public policy and 
a sensé of common fairness forbid that the directors or managing agents 
of a business corporation, when disaster has befallen or threatens the en- 
terprise, shall be permitted to convert their powers of management and 
their intimate, and it may be, exclusive, knowledge of the corporate af- 
fairs into means of self-protection to the harm of other creditors. They 
ought not to be competitors in a contest of which they ranst be the judges. 
The necessity for this limitation upon the right to give préférences among 
creditors when asserted by corporations may not bave been perceived in 
earlier times, but the growing importance and variety of modem corpo- 
rate enterprises and interests I think will compel its récognition and 
adoption. The fact in this case that the stoekholders aulhorized the 
making of the mortgage seems to be immaterial. That action was, it is 
averred, procured by the directors proposed to be benefited, they, them- 
selves, being sluckholders; and, even if this were not averred, the case 
would not, I think, be essentially différent. Whether or not such préf- 
érences are fairly given is an impracticable inquiry, because therecan be 
in ordinary cases no means of discovering the truth; and consequently 
the presumption to the contrary should in every case be conclusive. 
Concède that it is a question of proof, and that a préférence in favor of 
a director will be deemed valid if fairly given, and it may as well be de- 
clared to be a part of the law of corporations that in cases of insolvency 
debts to. directors and liabilities in which they bave a spécial interest 
must be first discharged. That will be the practical efiPect, and the ex- 
amples will multiply of individual enterprises prosecuted under the guise 
of corporate organization, for the purpose, not only of escaping the ordi- 
nary risks of business done in the owner's name, which may be legiti- 
mate enough, but of enabling the promoters and managers, when failure 
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cornes, \o appropriate the remains of the wreck by declarîng tbemselves 
favored creditors. Besides inconsistency with that eqnality which Éq- 
uity loves, such favors in volve too many possibilities of dishonesty and 
successful fraud to be toIerateU iaan enlightened System of jurisprudence. 
The demurrer is overruled. 



United States v. Wallamet Val. & C. M. Wagon-Road Co. et al. 

{Circuit Court, D. Oregtm. May 13, 1890.) 
ItKso Gbant— Wagos-Roads, Completion of— Stalb CîiAOT-rEsTOPPiei,— Bowa Fidb 

, POBCHASER. 

In 1866 congress msdç a grànt ot lands to the state of Oregon, to aid in the con- 
: Btruction of a wagon-road f rom Albany through the Cascade mountainB to the east- 
ern bouudary ot the state, and provided that the land might be sold as the work pro- 
gressed, on the certificate of the govemor of the stata, that the portion of the same 
cotermmQus with saM land was complète. The state transferred the grant, with- 
ont further condition or q,uaUfication, to the WaUanjet Valley & Cascade Mountain 
Wagon-Koàd Company, which ilndertook the construction of the road ; and,'within 
the flve years allowed theref or, procured oertiflcates f rom the go vernors of the state 
that the rojid was oompleted as required by law. Soon af ter, tlie company sold the 

' lands to the détendants Weill and Cahn, who are now the légal owuers thèreof, ex- 
cepta small portion which bas been dlsposedof. In 1874 congress authorized the 
issue of patents f(^r thèse lands to the state or its assignée, when it was shown by 
thé oertiflcates of the governor that said road was "bonstruoted aild completed. " 
Between 1678 and 1888 a question w:as made beforé thé department of theinterior ' 
whether the company had completed the road according to law, and testimony was 
received thereon, pro and con, and, after arçnmeat, the secretary ot the interior 
directed patents to issue to the company, which was dp'ne on OotoberSO, 1882, for 
440,856 acres, in addition to a patent for 107,893 acres, issued on June 19, 1876. In 
conséquence of this action by the secretary, the défendants believed that the due 
construotioa of the road: waa adinitted by the complainant, and were thereby induced 

, ,to expend a large suin of money on and about said property. In 1889, congress 
pà^sed an act requiringthe attomey gênerai to bring a suit in this court àgainst 
,all persons claiming an interest in: this grant, to détermine the question of con- 
struction of the road, the légal effect ot the govçrnor's certiflcates, the right of the 
United States to résume the' grant, and to obtain judgment deolaring the land co- 

' terminons with any uiicompleted portions of the road fprfeited, saving the rights 
of any boTia jide purchasers ; the suit to be tried and adjudicated like other suits in 
equity. On August 29, 1889, Ih pùrsuance of this authority, this suit wàs oom- 
: menced to obtain the' relief; therein specified. The deifendants Weill and Çahn flled 
twq pleas to the bill, in one ot which they set up the toregoing facts as an estop- 
'pel, ànd in the other the défense of a hona fide purchasé for a valuable considéra- 
. tion, and without notice of any f allure on the part ot the company to eomply with 
the terms and conditions ot the grant. Held, (1) that this suit must be tried as a 
suit between private persons, in which the détendants may set up any défense, in- 

: cluding estoppel, and tbe statute of limitations, that they could if the complainant 
waâ merely a private person; (2) that the claim of the complainant to set aside 
thôsé patents, and déclare thèse lands forfeited, is, under thèse oircumstances, a 
stale one, and therefore ought not to be allowed; (3) that the complainant, by the 
passage ot theaçt ot 1874, either accepted the oertiflcates^ as conolusive évidence 
of the due construction of the road, or thereby waived allfcturtheil' performance of 
the condition on which the gi;ant was made; (4) that the complainant, by the ac- 
tion ot its executive department in issuing the patent of 1883, Impliedly recognlzed 
and accepted the performance of such condition, and, havihg thereby induced the 
détendants to chaîne, their relation to said property, by ezpending a large sum ot 
money thereon and thereabdut, is now estopped to allège or claim that said condi- 
tion was nbt performed; '<5) that the certifioate of the governor of Oregon was 
made, by the act of 1866, the only évidence of the compliancè with the t«rmsof the 

. grant by the completion of the road; (6) that, upon the facts stated in the plea, 

Ole défendants are 'purchasers in good faith, and for a valuable considération, 

il wittùn tbe, saving muke^of the, act of 1889, and within %i^ gênerai principles of 
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eqnity jurisprudence; and (7) thàt, on the case made by tiie bill and flrst plèa 
tbereto, it appeàrs tfa&t the complainant ought not to prevail in tbis suit, and there- 
f ore it is dismiâséd. . 

{Syllabris by the Court) 

In Equity. 

Mr. Ijewis L. McArthur^ for the Uûîted States. 

Mr. John A. Stardey, Mr. 0. JE. S. Wood, and Mr. Henry Ack, for de- 
fendants. 

Deady, J. By the act of July 5, 1866, (14 St. 89,) congress made a 
grant to the state of Oregon, to aid in the construction of a military 
M'agoD-road from Albany to the eastern boundary of the state, of the odd 
sections of the public lands, equal to three sections per mile of said road, 
to be selected within six miles thereof, together with the right of way 
for the sarae. The législature of the stote was authorized to dispose of 
the lands for the construction of the road, as the work progressed, and 
the govemor of the state certified "to the secretary of the interior" that 
any 10 miles of the same was completed. If the road was not completed 
within ôve years, no further sales were to be made, and the land re- 
maining unsold should f revert" to the United States. The act also pro- 
vided that the road should be constructed with such "width, gradua- 
tion, and bridges; as to permit of its regular use as a wagon-road," and 
in such other "spécial manner" as the state might prescribe; and that 
the road should remain a public highway for the use of the government 
of the United States. 

On October 24, 1866, the législature of the state granted tb the Wal- 
lamet Valley & Cascade Mountain Wagon-Road Company, hereinafter 
called the; "wagon-road Company," a corporation theretofore formed, un-^ 
der the gênerai laws of Oregon, for the purpose of constructing and main- 
tainihg a wagon-road from Albany across the Cascade mountains to the 
Deschute^ river, "ail lands, right of way, rights, privilèges, and immu- 
nities," theretofore granted to the state "for the purpoge bf aiding said 
Company" in constructing the road described in the act of congress, 
"upon the conditions ànd limitations therein prescribed." Sess. Làws, 58. 

Between April 11, 1868, and June 24, 1871, both inclusive, there 
were issued by the governors of Oregon, and duly filed with the secre- 
tary of the interior, four certificates, which, taken collectivély, showéd 
that the roàd had been completed according to the acts of congress, and 
of the'legislative assémbly, to the eastern boundary of the state,— a dis- 
tance of 448.7 miles. 

Oïl Jurie 18, 1874, congress piassed "An act to authorize the issue of 
patents for lands granted to the stàte of Oregon in certain cases," (18 St. 
80,) whieh readsas follows: - 

"Wtiçrèas, certain lands hâve heretofore, by acts of congress, been granted 
to the St^e of Oregbrt td aid in the construction of certaFn military wagon- 
roadfi in said state, and there existe no law providing for tbe issue of formai- 
patents for said lartds, therefore be it enacted * * * that, in ail cases 
where the roads, ip ajd of the construction of which said lands >yere granted, 
are staowu by the cenitiuate of tbe goveriioir of the state of Oregon, as in said 
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acts provided, to hâve been constructed and completed, patents for sald lands 
shall issue in due form to the state of Oregon, as fast as the same shall, un- 
der sald granta, be selected and certifled, unless the state of Oregon shall, by 
publie act, bave transferred its interests in said lands to any corporation or 
corporations, in which case the patents shall issue from the gênerai land-of- 
flce to such corporation or corporations upon the paymeiit of the nécessary 
expenses thereof : provided, that this shall not be construed to revive any 
land grant already expired, nor to create any new rights.of any kind, except 
to provide for issuing patents to lands to which the state is already entitled. " 

On June 19, 1876, and October 80, 1882, patents were issued to the 
wagon-road company, under the act of 1874, the first one for 107,893 
acres, and the second one for 440,856 acres, since which no patent has 
been issued for any portion of the grant. 

On June 6, 1881, the secretary of the interior, in a communication 
addressed to the speaker of the house of représentatives, estimated that 
the company is entitled, under the grant, to 1,346 sections of land, or 
861,440 acres. 

On March 2, 1889, congress passed an act making it the duty of the 
attorney gênerai to cause a suit to be brought against ail persons or cor- 
porations claiming an interest in the wagon-road grants made to the state 
of Oregon, including the one made by the act of 1866 — 

"To détermine the questions of the seasonable and proper completion of 
said roads, in accordance with the terms of the granting acts, either in whole 
or in part; the légal effect of the several certiflcates of the governors of the 
state of Oregon of the completion of said roads ; and the rigbt of resumption 
of such granted lands by the United States; and to obtain judgment, which 
the court is hereby authorized to render, declaring forfeited to the United 
States ail of such lands as are coterminous with the part or parts of either of 
said wagon-roads, which were not constructed in accordance with the require- 
ments of the granting acts; and setting aside patents which hâve issued for 
any such lands; saving and preserving the rights of ail honaflde purchasers 
of either of said grants or any portion of said grants, for a valuable consid- 
ération, if any such there be. Said suit or suits shall be tried and adjudi- 
cated in like manner, and by the same principles and rules of jurisprudence, 
as bther suits in equity are therein tried." 

The act aiso provides, among other things, for the disposition of the 
lands, in case the same are declared forfeited by the final détermination 
of said suit. 

In pursuance of this act, this suit was commenced by the attorney 
gênerai, on August 29, 1889, on behalf of the United States against the 
wagon-road company and others, to hâve the lands included in the said 
grant forfeited to the United States, and the patents issued therefor, as 
well as the certiflcates of the governors of Oregon, conceming the con- 
struction of the road, declared fraudulent and void, on the ground and 
for the reason, as alleged, that the road never was "constructed and 
maintained " as required by law, either in whole or in part, so as to be 
a public highway, over which the property, troops, or mail of the United 
States could betransported; that the proceeds of said lands were not ap- 
plied to the construction of the road; that the certificates of the gov- 
ernors are false, and were obtained on the false and fraudulent repre 
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eentations of the wagon-road company, witHoiit examination on the part- 
of said governors, and in one instance, thatof SeptemberS, 1870, with 
his knowledge that the sattie was false; ail of which was known to the 
défendants at the time they acquired an interest in thèse lands. 

The bill also shows that by sundry conveyances, commeneing with 
that of the wagon-road company of August 19, 1871, to H. K. W. 
Clarke, and ending with that of Fred W. Clarke, the son of said H. K. 
W. Clarke, toAlexander Weill, of April 9, 1879, the title to said lands 
has become vested in the défendants Alexander Weill and David Cahn; 
and that T. Edgenton Hogg, and certain corporations of which he is an 
ofBcer, made défendants in the bill, claimi an inteïest in said lands. 

The défendants Weill and Cahn, by leave'of the court, hâve filed two 
pleas 10 the bill and their joint and several answers in support thereof. 

The first plea may be called an estoppel. 

Briefly, it allèges that, after thèse défendants had acquired the title 
to the lands in question, as stated in the bill, and in March, 1878, a 
oomplaint was received at the office of thé secretary of the interior, to 
the efFect that the road had not been constructed, as required by theact 
of July, 1866, in conséquence of which the commissioner of the gênerai 
land-office, with the approval of said secretary, appointed a spécial agent 
to examine the road and repdrt thereon; that, in October, 1880, said: 
agent reported that the road had not been constructed, as required by 
law; that said report, and theevidence accompanying the same, was laid; 
before congress, and in the house of représentatives was referred to the 
committee on rbilitary affaira, which committee, upon considération of 
said report and évidence, and évidence contradictory thereof, made a, re- 
port in February, 1881, recommending that no action of congress be had 
in the premises; ' 

In their report the committee say they-^ 

" Do not f eel called upon to in vestigate the disputed question of f raud arising 
from the ea; parte testimonysubmitted, or warranted in expressing an opinion 
in regard to the same, but believe that to be a matter within the province of 
the judicial and not the législative départaient of the government." 

And concludes as follows: 

"(1) That thé act of congress approved July 5, 1866, vested a présent title 
to the land in question in the state of Oregon. (2) That, by the act oï thé 
législature, and the acts of the governor of Oregon, the title to said land was 
vested in the Wallamèt Valley & Cascade Mountain Wagon-Eoad Company. 
(3) That, by the deed of said company to Clarke, and the subséquent deeds 
from Clarke and others, the title of said land is now lawfuUy vested in the 
présent claimant, Alexander Weill. (4) That said title cannot be forfeited or 
annulled or reinvested in the United States, excepting by a judicial proceed- 
ing, and that the saine has become a vested right which congress cannot ii;(;- 
pair or take away." 

That afterwards, on February 8, 1882, a communication from the 
secretary of the interior was laid before congress, containing further 
charges and alleged proofs that the road was not constructed as required 
by the act of July 6, 1866, and the matter waa referred in the house of 
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représentatives to the committee on public lands, and in the senate to the 
committee on military affairs, •which committees reported, recommend^ 
ing that congïess take no action in the preinises. Both thèse reports 
are annexed to the plea, and made a partthereof, and each statethat the 
title to this land passed to the state, and its asaigns under the act of con- 
gress and tiie state législature. 

The senate committee says that "ît is impossible" for them "tp make 
such an investigation as will justify action by congress which would do 
justice and equity in the premises;" and that "the executive department 
of the govemrnent had ample authority, in law," to investigate the mat- 
ter, and, if necessary, to institute légal proceedings in the courts of the 
United States to secure a forfeiture of the grant, or any part thereof, for 
failure to comply with the terms and conditions thereof, "without any 
législation or instruction from the législative department." 

That, by the proceedings thus had, the matter of the completion of 
the road was referred to the executive department of the government, 
whereupon the secretary of the interior, after due investigation of the 
subject, including the hearing of argument thereon, did, on July 5, 
1882, direct the commissioner of the gênerai land-office to proceed and 
certify the lands for patent under the act of June 18, 1874, and there- 
after, in Octpber, 1882, said patent for 440,856 acres waa duly issued 
to the wagon-road company; that thèse défendants, relying in good faith 
ùpon the action of thé législative and executive departments of the gov- 
ernment, were induced to, and did, beforethe piassage of the act of 1889, 
"soalter and change their position, in référence to said lands," as to — 

"Eender it inéquitable and unconseionable for the complainant to assert 
any right * * * to forfeit of reclaim sàid lands; that tliese changes; 
consist, in part, in the expenditure of $2,660.62 in securing the issue of, 
patents therefor; in the payment of $29,875.79 of taxes levied thereon; in 
the payment of $109,800.97 to agents and attornws for grading, selecting, 
and plattîng said landSi ahd defending the possession of the samè from ad- 
verse clalmantsand trespassers, by the sale of sundry parcels of said lands 
with warfanty of title, on wliich the liability of thf détendants exceeds 
the sum of S22,609i7i; in the expenditure of $86,805.76 in rebnîlding and 
improving said road, thvough its entire length, which lias greatly increased 
the value of the lands along the line thereof, a Very large portion of which 
Btill belongB to the<H>mplainant, and in the paymnntof $^1,651.71 interest ou 
said suuis of luuney, npaking in ail the sum of $280,754.03." 

în the second plea, thèse défendants aver that they are purchasers in 
good faith for a valuable considération, and, in support thereof, allège 
in substance and efféct that, in 1871, said lands weré in the market for 
salé, when Weill and Hi K. W. Clarke purchàsed the samc of the wagon- 
road company, through their agent, T. Edgeiitbn Hogg; that, in pursu- 
àiibe of sâid sale, the véndor convéyed the lands, on Augflst 19, 1871» 
to said Clarke, who, on September Ist, ol'that year, convéyed the samé 
to the défendant Gahn, in trust for Weill, Clarke, and Hogg; that, at this 
làrae, the.greater portion of thèse lands were unsnrveyed, and that, for 
the purptïse bf continuing the existence of the wagon-road company, and 
thereby securing the salection, : and patenting of tbe landsj Weill and 
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Clàrkè, in Ib? motth ofAu'gust, 1871, purèhàsed the stock of saîd cém- 
pany, andj as amatter of conVepience, some of said stock was bonghtin 
thé name of Hogg, and by him held for Weill aad Cla^ke, but said stock 
had no valuei apart from said land grant; that,at the tiioeof tbeconvey- 
anceof said laûd« by the company, Weill had èxpended in thepurchase 
thereof $140,636.39, and Clarke $20,000; that, at the time of said pur- 
chase, the several certificates of the governors of Oregon to the construc- 
tion and completion of said road,: as required by the acît of July 5, 1866, 
were on file in the departmeut of the interior, and fhe office of the secre- 
tary of state of Oregon; and thèse défendants then believed, and do still 
believe, that the same were altogether true^ and ne ver heard ônything to 
theconti'ary, until 1880, when the attention of congress was called to 
the matter by thesecretary of thsi interior; that, before purchadng the 
lands,; Weill employed counsel learnèd in the law, who advisedi him that 
the title of the wagon-road compàny to the same was perfect, and that 
he had a right to relyota the certificates of the governors ias conelusivé 
évidence thrtt the conditions of th'e grant had been duly pefrformèd; that, 
in making said purehase, he did' so rely, and but for the existence of 
said certificates would not hâve niade it; îthat, at the date of tjiè pur- 
ehase, thèse défendants were living in San Francisco and had never heèn 
in Oregon, except Cahn, who was there a short time in Jûne, 18,67, nor 
has eithér of thenj ejvier been there sincé; that, prior to saidpûrchasè, 
neither Hogg nor Clarke had any knowledge or information that thèse 
certifieatës were. not true in pdint of fact, and if thèy or eitherof them 
was obtainpd by false or fraudulent means, neither of thèse défendants 
nor Hogg nor Clarke had any knowledge or information thereof; that, in 
J879, Weill purchaeed ail thé interestof Hogg and Clarke in said lands, 
the same being 11-24 thereof, for $21,400, and, the releàse to the former, 
and the estate of the latter, from the repayment to hitn of thèir propor 
tions— iamountin'g to many thousands of dollars— of the money advanced 
by him in, the purcbiase of the lands, and reeeivëd coaVeyances from 
them accordingly,; as set forth in complainant's bUl. ii 

The answer in -support of thé plea avers that ithe price paid by Weill, 
on Auguat 19, 1871|.fOr the lands, was the full value thereof, a^d dénies 
ail knowledge ornotice that the road had notthèn been duly constructed 
and GOmpîeted, ,as requjred by the act of congress, or that lie certificates 
of th^igoyernors wiçm, in any respect, untrueorhad bèen pirocured by 
false or fraudulent représentations. 

The case was heûrd on fhe suflicietacy of the pleas, admitting the truth 
of the factSiStated ;therein., ' 

Thç act authorizing the bringing of this suit empowers the court to 
oonsidet .and détermine thèse three questions, and nO others: 

(1) Was the road; seasonably and properly completed, eitber in whole 
or iji part, as prOyided in the act making , the grant? 

!(2) What is tht légal effèct of the governors' certificates: conceming 
the compIetionGf. the, road? And 

(8) What right has the United States td résume the grànted lands? 
U. S. v.Unim Foc, R.Co.i 98 \J.S\ 608. y, : T 
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In the détermination of thèse questions, the court îs required, by the 
act of 1889, to proceed "in like manner," and be governed "by the same 
principles and rules of jurisprudence," as in other suits in equity, — that 
is, as in suits between private individuals. And such is theruleof pro- 
cédure and adjudication in the case, indépendant of the directions of the 
statute. 

When the United States cornes into court of equity to assert a claim, 
it is subject and inust submit to the rules of procédure and principles 
of jurisprudence which obtain in suits between private parties. U. S. 
V. Arredondo, 6 Pet. 711; U. S. v. Flint, 4 Sawy. 58; U. S. v. Tkhenor, 
8 Sawy. 156, 12 Fed. Rep. 449. 

The grant of 1866 was a grant in praisentî. The language of the act 
is: "That there be and hereby is granted to the state of Oregon." As 
soon as the line of the road was désigna ted, the grant attached to the odd 
numbered sections, within the prescribed limits, on either side of said 
line, and took efifect from the date thereof. Cahn v. Bamea, 7 Sawy. 53, 
5 Fed. Rep. 326; Pengra v. Mum, 12 Sawy. 238, 29 Fed. Rep. 830; 
Schulmberg v. Harriman, 21 Wall. 44; Missouri, etc., Ry. Co. v. Kansas 
Pac. Ry. Co., 97 U. S. 491; Van Wyck v. Knevals, 106 U. S. 360, 1 Sup. 
et. Rep, 336. 

The grant, however, was a conditional one, the condition being that 
the road should be completed, in the manner provided, within five years 
from the date of the act. 

This was a condition subséquent, and, unless it was complied with, 
the complainant, as grantor, might, by proper législation or judicial pro- 
ceedings, haveenforced the forfeiture of the grant on the account of such 
failure. But no one else could do so, and, unless the grantor does, the 
title remains unimpaired in the grantee. 

Schvlenberg v. Harriman, mpra, 68. 

As appears from the first plea, congress has repeatedly refused to dé- 
clare the forfeiture of the grant, or take upon itself the investigation of 
the question whether the condition had been compUed with or not. The 
attorney gênerai has declined to institute judicial proceedings to that end, 
until required to do so by the act of 1889, which appears to hâve been 
passed on the mémorial of the législature of the state. It is also well 
understood that congress was influenced to the passage of the act by the 
désire of thèse défendants to hâve a speedy and complète détermination 
of their rights in the premises. 

On the facts stated in this plea, the demand made by this suit for the 
forfeiture of this grant, on the ground stated in the bill, is what is known 
in equity as a "stale claim," and therefore ought not to be allowed. The 
period prescribed for the construction of this road expired in July, 1871, 
full 18 years before the commencement of this suit. During ail this 
time it was open to the complainant to bring this suit by its attorney 
gênerai to hâve this grant declared forfeited on the grounds now stated 
in its bill. U. S. v. Throckmorion, 98 U. S. 70; U. S. v. San Jadnto 
.Fin Co., 125 U. S. 278, 8 Sup. Ct. Rep. 850. 

This, in my judgment, is such a delay or lapse of time as renders the 
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cîaim stale, and constitutes, under the circumstances, a bar to the relief 
sought. 

Lapse of time, particularly when coupled with possession j as in this 
case, is a défense in equity in cases net within the reach of the statute of 
limitation. Story, Eq. PI. § 813; 2 Story, Eq. Jur. § 1520; U. S. v. 
Ticherim-, 8 Sawy. 156, 12 Fed. Rep. 449; U. S. v. Beebee, 4 McCrary, 
12, 17 Fed. Rep. 36. 

For seven years after the expiration of the time prescribed for the con- 
struction of the road, and filing of the certificates of the governors, in 
which its completion was fomially and officially declared, nothing ap- 
pears to hâve been said or suggested to the contrary by any one, when a 
trespasser on the lands made a complaint to the secretary of the interior, 
that the road had not been constructed according to law. Investigation 
ensued, under the direction of the secretary, and the matter was sub- 
mitted to congress, who referred it back to the executive dopartment in 
1882, where, after due considération, patents were ordered issued to the 
Company under the act of 1874, which was done as to the greater por- 
tion of the lands. 

The statute of limitations does not ordinarily run against the United 
States. But this suit is required, by the act of congress, to be tried and 
adjudicated as a suit between private parties, and therefore, in my judg- 
ment, the lapse of time, or the bar of the statute of limitations, is to 
hâve the same effect as in a suit between such parties. 

Since 1878, the analogous action at law, to recover the possession of 
thèse lands, on account of a breach of the condition on which they were 
granted, would be barred in 10 years, and prior to that time in 20 years. 
And although the statute of limitations does not apply, proprio vigore, to 
suits in equity, yet, in cases like this, of concurrent jurisdiction at law, 
the court will apply the same limitation to one as the other. Hall v. 
Rvssdl, 3 Sawy. 515; Manning v. Haydm, 5 Sawy. 379. 

No case has been cited from the suprême court in which it has been 
distinctly held that the défense of estoppel can be made against the na- 
tional government. But in many cases it is soassumed, even where the 
term is not used. 

For instance, in Clark v. U. 8., 96 U. S. 543, it was held that a dé- 
fense to a claim against the government for the use of a steam-boat, 
which involved bad faith on its part, could not be made. 

In Bramon v, Wirûi, 17 Wall. 39, it is assumed, in the opinion of the 
court, that the United States may be estopped. 

In U. S. V. McLaugUin, 12 Sawy. 200, 30 Fed. Rep. 147, it was said 
by Judge Sawyee: "That the law of estoppel in a proper case applies 
to' the government." 

In Indiana v. Milh, 11 Biss. 209, 11 Fed. Rep. 389, the court hav- 
ing found that the state by its conduet had recognized the validity of 
the défendants' title, and thereby induced them to alter their position 
by invfâting tbeir money on the strength of it, Judge Gresham said: 

"The state cannot now in fairness or law assert its in validity. Besolute 
good faith sbould charactérize tbe conduet of states in tbeir dealings witb in- 
v.44F.no.4 — 16 
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âividuals, and there is no reason in morals or law tbat Will exempt thetn 
from the doctrine of estoppel." 

In my judgment, the complainant ought not, in faimeas and justice, 
be allowed to assert^ as against thèse défendants, that tbis road was not 
completed, as required by law, and daim a forfaiture of the grant on 
that ground. 

In the first place, the certificates of the governors to the completion 
of the road are the acts of the agents of the complainant. By the express 
terms of the grant, the governor of the state was authorized and required 
to détermine if, and when, the road was constructed, as provided therein; 
and his certificate to that effect is the necessary and only légal évidence 
of that fact. 

On the faith of thèse certificates, the truth of which was then and for 
Ibng after Unquestioned, thèse défendants invested their money in thèse 
lands. 

By this means, the complainant proclaimed to thèse défendants: This 
road bas been constructed according to laW. The condition on which 
this grant was made has been complied with, and the same has become 
absolute; and itought not nowto be heard to allège anything to the con- 
trary, even if it should be true, to the préjudice or injury of those, who, 
lik« thèse défendants, hâve, in good faith, acted upon such représenta" 
tion as true. 

In the second place, after the investigations in congress and the dé- 
partment of the interior, between the years of 1873 and 1882, conceming 
the effect and verity of thèse certificates^ and the fact of the compliance 
by the wagon-road company with the conditions of the grant, the com- 
plainant practically affirmed the right of the company tO the lands, and 
listed the same for patent, under the act of 1874, and. actually issued 
such patent, for the greater portion of the grant, on the faith of ail which 
thèse défendants were indnced to materially changé their position in re- 
lation to the property by expending large sums of money thereon and 
thereabout, including the payment of $29,885.79 taxes kvied thereon 
by the anthority of the state, and $86,805.75 disbursed in the repair and 
improvement of the road. 

In addition to the grounds above stated, on which this estoppel ought 
■ to be allowed, as against the United States, there is the express provis- 
ion in the act of 1889, to the efiect that this suit shall be tried and ad- 
judicated as a suit in equity between private individuals. This direc- 
tion is without qualification or exception, and, in my judgment, includes 
: the setting iip of an estoppel, as well as any other procédure or défense 
known to equity practice or jurisprudence. By this provision the com- 
plainant consents in advance that an estoppel for conduct may be availed 
of against it in this suit. 

And even admitting, what is denied by the plea, that their certifi- 
cates are false in fact, and were procured by the frand of the wagon-road 
company, and that thèse défendants had notice of the sflme when they 
made the purchase, and, therefore, the iCopnplainant is not estopped to 
flhow thèse iacta in any litigation between it and them, in which they 
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may be pertinent and matèrial, still, by the deliberate action of the com- 
plainant the inqùiry bas become immaterial. 

Congress hadthèsame right to waive the performance of the condition 
subséquent to the grant, as to make it in the first place. When, tbere- 
fore, congress decided by the act of 1874 that patents should issue for 
thèse lands, in case it was shown by the certificates of the governors of 
Oregon that the road was "constructed and completed," in eflfect, it 
thereby aflSrmed, for the purpose of the grant, the integrity and efficacy 
of said certificates, and accepted them as final and conclusive évidence 
of the performance of the terms and conditions of the grant, or waived 
the same. Again, admitting thàt the complainant could, as a matter of 
fact, and notwithstanding the certificates to the contrary, show that the 
road was not completed in ail respects according to law, and that thèse 
défendants had notice thereof, still, the complainant.having subsequently 
investigated the question upon évidence taken pro and œn thereon, and de- 
cided by and through its proper officers that the grantee, or its assignée, 
the wagon-road company, was entitled to a patent for the lands, under 
the act of 1874, eithei on the ground that the road had been sufficiently 
constructed, or that; under said ûct,.the certificates were conclusive of 
that fact, in conséquence of which thèse défendants made the expèndi- 
tures, and incurred the liabilities, on and about the property, as aboyé 
stated, the complainant wonld be estopped to show such failure or no- 
tice in this suit» 

The second plea is also goodi AU the éléments of a bonafide purchase 
appear in the transaction. The original grant passed the légal title to 
the sta te, which it trûnsferred to thô wagon-road company, who con- 
veyed the same to thèse détendants. Their grantor was notonly the 
apparent, but the actual, owner of the property. The purchase is al- 
leged to hâve been made in good faith, and nothing appears to the con- 
trary; and it was made ifor a valuable considération, — $140,636. It is 
a matter of coihmon knowledge, of which the court may take notice, 
that, at the date of this purchase, the country alcing the greater portion 
of the lineof this road was unsettled, and much of itoccupied by or within 
the range of wild Indians. Its value was purely spéculative. Neither 
had th« purchasers any notice of any defect or flaw in the title of their 
grantor, or any failure on its part to comply wilh the condition, of the 
gràat*' " ■■■;.■'. •:.'/,- 

But; on this point, the district attomey contendsthat the grant hav- 
ing been made by statule on a condition subséquent, the purchasers 
were bound to iriquire and see that this condition was fulfilled, belbre 
tbey can- claim to hâve purchased in good faith. Admit this. But 
how wère they to aseertain whether the condition ,was fulfilled or not? 
In pffeict, the district attomey ànswers: By.a iperdonal examination of 
the w<ïrfc on the grbund., This would be a very.unsâfe proceeding. 
The purchasers might think the wotk was ail th»titbe,law reqûired, and 
some judge or jury, before whom the question might be raised years 
aftèrwards, niight tbink otherM^isfe.: Thè onlyii^eific direction; in the 
act çn the eabjeot is that thç: road shall be constructed so as '6to permit 
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of its regular use as a wagon-road, and in such other spécial manrier as 
the State of Oregon may prescribe." The state assigned the grant to the 
wagon-road Company without prescribing any "spécial manner" in which 
the road should be constructed. It follows that the construction was 
only to be such as "to permit of its regular use as a wagon-road." Noth- 
ing could be more indefinite than this. Probably no two men in Ore- 
gon could hâve been found who would agrée in ail particulars as to what 
was necessary to consdtute such a road. 

The act provides for the sale of the lands as the work progresses in sec- 
tions of not less that 10 continuous miles, on the certificate of the gov- 
ernor to the secretary of the interior that the same "are completed." No 
lands were in fact sold until the certificates were furnished of the com- 
pletion of the whole road. But this is a matter of which the grantor 
cannot complain, The provision was intended solely for the benefit of 
the grantee, and could be waived, as it was. 

The power to déclare the road, or any portion thereof, not less than 
10 miles, "completed," was thus vested in the governor. When his 
.certificate to that effect was filed with the secretary of the interior, the 
fact of completion was established. And any one thereafter seeking to 
purchase the lands need go no further or seek elsewhere for information 
on this point. 

And so, thèse défendants tinding the évidence on file, as to the com- 
pletion of the road, that authorized the sale of the lands, freed frorh ail 
conditions thereabout, purchased the same in good faitb, and for a val- 
uable considération. 

On the facts stated in the plea, there can be but one conclusion in the 
premises, — that thèse défendants are bona fide purchasers, within the 
purview of the act of 1889, and the principles of equity jurisprudence 
on that subject; therefore they are not liable to hâve the lands so pur- 
chased by them declared forfeited to the United States, even if the cer- 
tificates of the governors should prove false and fraudaient, of which 
there is no évidence beyond the formai allégations of the bill, unsup- 
ported by any spécifie statement showing wherein or how they are false 
or fraudnlent. 

The pleas are both sustained, and, in my judgment, the bill ought to 
be dismissed. 

The facts stated in them are not only admitted for the purpose of this 
hearing, but they are manifestly true. The only exception to this 
statement is the déniai of the falsity of the certificate, or, if they are 
false, notice to thèse défendants of that fact. That they ever had any 
such notice is extremely improbable under the circumstances. Natur- 
ally enough, a purchaser would rely on the certificates, and not travel 
hundreds of miles through an unsettled country to détermine, by per- 
sonal observation, a matter which the law made the governor the un- 
qualified judge of, and which, as I bave said, no two persons were likely 
to agrée about. 

Admitting that the falsity of the certificates may be shown in conjunction 
with notice to thèse défendants of that fact, the time which bas elapsed 
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since the period for the construction of the road has expired, and the 
absence of any résident population along its ]ine at that time, would 
render it extremely difEcult to make any satisfactory proof on the sub- 
ject. The company was not bound todo more than construct the road. 
Its maintenance was no part of the condition of the grant. If the state 
had constructed the road, it would nodoubt hâve been left tothe people 
who wanted the use of it to keep it in repair, as in the case of the other 
public roads. 

The state assigned the grant to the wagon-road company without con- 
dition in this respect. Nor is it likely that any one would, at that day, 
hâve accepted the grant on the onerous and uncertain condition of keep- 
ing the road indefinitely in repair. The fact that the act authorized the 
land to be sold, freed from ail conditions of course, as fast as the-road 
was constructed, shows conclusively that the grant was not intended to be 
charged with the burden of maintaining the road through ail time or at ail . 
In the nature of things, in many places the road would soon deteriorate 
anddisappearif notkeptin repair. Snowandrain, floods, washouts, and 
slides must occur yearly on the line of this road, or somè portion of it. 
Therefore it would be yery difficult to show at this late day what was 
the character and quantity of work done in its construction. The per- 
sons employed on the work, who would be the best and almost the only 
witnesses on this point, are likely, in 20 or more years, to bave died or 
disappeared. 

Thèse alone are probably sufBcient reasons for dismissing this bill. 
But the conclusions reached on the first plea make it certain, in the 
judgment of this court, that the complainant cannot and ought not to 
prevail in this suit — First, because the claim is clearly a stale one, and 
also by analogy to the statute of limitations is barred by the lapse of 
time; sœond, hecause, by the act of 1874, it has either accepted the cer- 
tificates as conclusive évidence of the due construction of the road, or 
• thereby waived ail further performance of the condition subséquent; 
and, third, by the action of its executive department prior to 1883, 
whereby it distinctly recognized and accepted the performance of such 
-condition, and thereby induced thèse défendants to so alter their position 
in relation to the property that it would be unconscionable and unjust 
now to allège the contrary to their serions injury and préjudice. 

As an authority applicable to this case generally, see U. S. v. Dalles 
MUitary Road Oo., 41 Fed. Rep. 493. 

Let a decree be entered dismissing the bill as to thèse défendants. 
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FiBsr Nàt. Bank op Gbamd Haven p. Foeest. 

(Circuit Cowrt, N. D. lawa, E. D. November 25, 1890.) 

Dbposittons du Bbkb Es9e— Piling. 

A déposition de beiie esse, taken on interrogatories propounded by both parties, 
is not Bnder the control of tne one atwhose inistanoo Itwas taken; and, if at bis 
request, tbe commissioner withholds the déposition, an order will issue requiring 
its return, tbe court baving no discrétion to refuse tbe order because tbe party 
Was stirprised by ^e testimony given. 

At Law. 

Motion for an order requiring a commissioner to file in court a déposi- 
tion taken de beneesae. 

CRa«. A. Clark, for plaintiff. 

Boîea, Huaied & Baies and Henderion, Hurd, Daniel» & Kiad, for de- 
fendant. 

Shiras, J. This action is based upon certain promîssory notes signed 
"Forest Bros.," it being claimed that the défendant" was amember of the 
firm, and tberefore liable upon the notes. The défendant dénies that he 
was a memberof such firm, and this is the main issue in the case. In 
June last, plaintiff's attorneys served written notice on attorneys for de- 
fendant that the déposition of George Forest would be taken at Flint, 
Mich., before Henry R. Lovell, a United States commissioner, the rea- 
son assigned for taking the same being "that the said George Forest ré- 
sides in the State of Michigan, outside of the northem district of lowa, 
and more than one hundred miles from the city of Dubuque, the place 
where it is expected the said action will be tried." In other words, it 
was proposed to take the déposition undef what is commonly known as 
the de bene eme provisions of the statute, ând which now fonn sections 
863, 864, andr865 of the- Revised Statutes of the United States. On 
the day named in the notice, counsel for the respective parties appeared 
at Flint, Mich., and the déposition of the witness was taken upon oral 
interrogations and redueed to writing by the commissioner. It now ap- 
pears that the déposition thus taken has never been retùrned into court 
by the commissioner, and, in reply to a letter of inquiry addressed him 
by counsel for défendant, he writès undeP date of October 28, 1890, as 
foUows: 

"lieplying to yoûfi'oJf 22d inst.. Mr. Farr, who appeàfed fot the plaintiff 
In the luatter in question, instructed me to bold the déposition subject to bis 
order, and I aai still so holding it. 
"Very respectfully, 

"Henkt R. Lovell, U. S. Commissioner." 

The motion now submitted on behalf of défendant is for an order di- 
recting the commissioner to return the déposition lorthwith, as the case 
is noticed for trial at the présent term. 

So far as the action of the commissioner is concemed, it is clear that 
he misconceives his duty in the premises. It is bis duty to deliver the 
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-deposîtîoiï into thisitourt with his ôwa'hand, or'to sëalitupandisend 
it to this court, as çequired by th,e provigiong of section 865 of the Ee- 
vised Statutes.. A commissionei is supposed.to be whoUyi indiffèrent 
between tbe parties, and to act for the comroon iaterest iii taking and 
iorwarding dépositions; and,a déposition takenupon interroga tories pro- 
pounded by, botb parties is niot vinder thecontrol ôf oaé Qfftbfii parties. 
When, taken, it shquld be promptly forwarded by the comnaissioner to 
the court in whigh the cause is; pending for triai, and a; commissioner 
is derelict in bis duty who allows one of the parties to diclateto him the 
/disposition to be madeof a déposition tbus taken by hioj uiïder the au- 
thprity conferred upon hjai by law for that purpose. Oh behalf of plain- 
tififit is urged, ia opposition to the motioa, that the court) in the exer- 
flipe of its discrétion, shouldnotreqjiire the forwarding oJf, the deposi- 
^oh, for the reason that plaintiff bas been tàk^n by surprise by the testi- 
anony pf the wUnesain question i and that plaietifiF's counsôl imd naop- 
pprtpnity for oross-examjrdng the witness, and:thïis.eîfposingithe alleged 
ijiisity of bis testimGn;^, ^nd that plajntiff ja entirely wiJlingto; bave dé- 
fendant take the ^position anew;, afl.d thus affoisd plaintiÇaB opportunity 
for a Ihorough er^s-exS'toinatioB. 'j, To the ?notî.onji»8ttftcbed acopyof 
the testirnony giveo by the witHçsB ;be.fprp the poniraissioneE, ^ndthe 
«p;urt bas thus been enabled to see fully ,tbe iprqe; of tbe.repsona urged 
by piaintiff^s çpunsel in-ji^stification of >tbe^^MU:rse ptirsued in tbia mat- 
teit and if I deenjjed jtl^obe a matt^r lyittiin the discrétion of coUnsd 
îipight feel justified in bolslwg tlbat(,t^ fetstg did nùtd^mand; action, on 
P'a.rt, pf th^ court; but the re^l ^jie^tiQB to be .determined is whether, as 
a inatter of prac^ce^ aip^rty :oau:Glite<i» qçïnmisgioner to^îthbiold a dep' 
ositi<)n qf^ witneps taken io» bis motion, but wherebojïh parties; hâve 
^xajniined th« wi^o^%,: ^imply beçause tU^ ; testteooy doess iBot suit such 
party . Fgr illustration,; j Suppe^ iû Jtbjs «tïase: tbe eoMrfe>i is, accordance 
witb the suggestion of pîaintiff, should refuse the order requested, upon 
the theory that the défendant could take the testirnony of the witness 
anew, and that should be done, an.d,tbe-ten.or of the évidence should be 
Buch as not to be pleasing to the défendant, and he in turn, following 
the example of the plaintiflf herein, should notify the commissioner not 
to forward the deposi^tiçn^'whatposityMi .would thevcourt and the parties 
be in? It cannot be possible tfaat sùch a practice can be permitted, 
witbout injury to the rights of clients. , , When. a depopition is returued, 
it is always within the power of the court, upon a sufiScient showing of 
surprise orthelike, to require a witness to bere-«xamined,pr tosubmit to 
forthercross-examinationB, if fair oppprtunity therefor hasnot been en- 
joyed, but it cannot bè permitted to aparty to cause dépositions to be 
taken upon notice to the other party, and, after the latterhas, at expense, 
attphded at the timë and jplaçe nanàed, and pai-ticipated in the examina- 
tion, to then nullify,^ at bis own pleasure, ail that bas thus been donc, 
by simpjy directing the çominissioner tp hold the déposition; instead of 
fprwarding thé samé to the proper court. I do not suppose il would be 
olaimed that after tbe déposition hàdréaçhfed tbe çlërk's|bands the part^ 
on whbsè inotipn it vas taken «>u]d take possè^ion ïhereofj apd refuse 
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to produce it, or by directing the clerk to hold it he could deprive the 
other party of the right to use it on the trial. The déposition in the 
hands of the commissioner is just as much beyond the control of the par- 
ties as though the same had been fiied in court. When filed in court, 
the party on whose motion the déposition was taken is not obliged to 
read the same in évidence unless he so chooses, but he cannot prevent 
the other party from reading it as part of the latter's case. So when a 
déposition has been taken before the commissioner, the party moving 
therein may ignore it, — thatis, may refuse tofurther deal with the dép- 
osition on his own behalf, — but he cannot deprive the other party, who 
participated in the taking thereof, of the right to bave the déposition re- 
turned into court in order that he may adopt it and read it as part of 
his évidence. The copy of the déposition taken shows that full oppor- 
tunity was afforded to plaintiff's counselto examine the witness at length, 
and at the beginning of the cross-examination, upon objection being 
made, that certain questions were not proper in cross-examination, de- 
fendant's counsel stated that ail questions not deemed to be proper as 
matter of cross-examination he should ask the court to receive as testi- 
mony on part of the défendant. The witness being thus made, in part 
at least, a witness for défendant, was thus subjected to cross-examination 
on part of plaintiflf; and, if the opportunity was not availed of to the ex- 
tent now deemed désirable by counsel, it was not the fault of the witness 
or of défendant. I am therefore clearly of the opinion that the défendant 
is entitled to hâve the déposition in question promptly forwarded to the 
court by the commissioner. Not doubting that counsel, on being ad- 
vised of the views of the court, will forthwith notify the commissioner 
that he is required to promptly forward the déposition, and that the lat- 
ter will at once perform the duty which the statute places upon him, no 
further order in the premises wiU be made at the présent time. 



FeLL V. NOBTHERN PaC. R. Co. 

(Circuit Cowrt, D. North Dakota. November 19, 1890.) 

1. Torts ov Sbevant— Exempiast Damages. 

Exemplary damages may be awarded against a master, though the wrong oom- 
plained of was the act of bis servant, not authorlzed nor ratified by hlm. 
a. Carriers— Ejection of Passenger— Damages. 

The plaintifC bought a ticket, and was told by the agent tbat he could ride on a 
particular train. The conductor had not been informed ol the order to carry, and 
ejected the plaintift on a dark night, while the train was running at a dangerous 
rate of speed. Held, that the case was a proper one for exemplary damages. 
8. Bame— Evidence oï Injuries. 

The plaintiff having been forced by threats to jump from the train while it was 
running rapidly on a dark night, évidence is admissible that he wa!< at the time af- 
flicted with a rupture, though it was unknown to the conductor, and did not aggra- 
vate the injury sustained ; the évidence being compétent for the purpose of ascer- 
taining the extent of his mental suffering as an élément of damages. 
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4. Same— Damagbs. • ' 

The plaintlfE suftered pain in one çf his legs, caused by the fall, and felt faint, 
and had soine difflculty in walking back to the station. The pain continued more 
or less for three w^eks, during which he did no work. He sufEered no permanent 
injury, and did not bail a physioiàn. Hewasdelayed IZhoursinhisjourney. Beld, 
that a verdict for (600 damages should not be disturbed. 

5. Same— Instruotioks. 

In such case, there is no error in refusing an instruction to find for the défendant 
if the oonduotor told the plaintiff, before the train started, that he could not ride 
on it, and the latter refused to get off, and was after-wards expelled wlthout unneo- 
essary force ; the instruction assuming that the expulsion was at a proper time and 
place, and there being évidence to the contrary. 

At Law. On motion for a new trial. 
S. L. Glaspell, for plaintiff. 
John S. Watson, for défendant. 

Thomas, J. This is an action for personal injuries, alleged to hâve 
teen sustained by the plaintiff bj' reason of being expelled from defend- 
ant's freigbt train. The action was tried by a jury, before Jiidge Rose, 
at Jamestown, in the district court in and for the sixth judicial district 
of the territory of Dakota, at the April term of that court, 1889. The 
plaintiff had a verdict for $600. A motion for a new trial was made 
by the défendant in said territorial court, which was pending at the time 
the State of North Dakota, including ail of said sixth judicial district, 
was admitted into the Union. The judge of the trial court settled a bill 
of exceptions. Upon the admission of said state, this action was trans- 
ferred to this court upon the request of the défendant, pursuant to sec- 
tion 23, c. 180, Laws 1889, (25 St. at Large, pp. 676-683.) On the 
8th day of October, 1890, said motion was brought on to be heard be- 
fore this court, sitting at Fargo, in the south-eastern division of the dis- 
trict. It appears from the bill of exceptions that on the evening of the 
26th day of July, 1888, the plaintiff applied to the defendant's ticket 
agent at Eldridge station, on defendant's line of road, in the territory of 
Dakota, for a ticket to ride on freigbt train No. 16, from that station to 
Jamestown, a station a few miles east of Pjldridge, and also on the line 
of its road. Said freight train was due at Eldridge at 11:40 that even- 
ing. Prior to that day said train was not allowed to carry passengers. 
The ticket agent, in answer to said application, told the plaintiff' that he 
would sell him a ticket for passage on train No. 16, as requested, and 
at the same time showed plaintiff an order of the company permitting 
passengers to ride on that train, which had been issued that day; and 
the plaintiff then and there purchased of said agent a first-class ticket 
for passage on said freight train No. 16 from Eldridge to Jamestown, 
aforesaid, and paid therefor 30 cents, the regular price. Said freight 
train was run in two sections on that evening. The agent flagged the 
first section, and after it had stopped the plaintiff showed the conductor 
thereof his ticket, and the ticket agent told the conductor that he had 
orders to sell tickets for that train, and showed the conductor thereof the 
order. The conductor thereupon told the plaintiff, .as he claims, that 
the first section did not carry passengers, but that the second section 
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woiild can^ passengers. The pkintiflf did not attempt to get onto the 
caboose of the first section. In this respect the conductor of the first 
section and the brakeman testify that the plaintiËF did get onto the ca- 
boose of the first section, and, when told that he could not ride thereon, 
the plaintiff got ont and walked back to the station. Tbe conductor 
also dénies telling him that he could ride on the second section. The 
ticket agent then flagged the second section, as it came up about five 
minutes after the first section had passed, and the plaintiff, as he claims, 
at once walked back to the caboose atfached to the second section, then 
standing some distance west of the station. As he walked up to the ca- 
boose, some one called out therefrom: "What do you want?" Plain- 
tiff replied that he wanted to ride to Jamestown, and thereupon stepped 
upon the platform of the caboose, and found the door locked. The train 
started while plaintifi' was standing upon the platform, and was in mo- 
tion when the conductor opened the door of the caboose. The plaintiff 
passed into the caboose when the door was opened, and showed the con- 
ductor his ticket, and the conductor thereupon said: "That ticket is 
not good on this train. You will hâve to get ofiT." The plaintiff thea 
told the conductor that he had bought that ticket to ride on that train, 
and that he was told by the agent that it was good on that train. The 
conductor then said to plaintiff: "By God, you must get off this train; 
you hâve got to get off this train." Plaintiff then turned around and 
picked up his carpenter tools, which he had laid on the seat, and started 
towards the door, and said to the conductor: "I can't get off this train." 
The conductor thereupon said: "By God, you've got toget off." By that 
time plaintiff was out on the platform, and saw that the train was run- 
nîng very fast, and again told the conductor that he could not get off, 
and the conductor said: "By God, you hâve got to get off, and if you 
don't, I will help you off." The plaintiff then stepped down onto the 
lower step of the platform. The conductor followed him there, and put 
his hand on plaintiff 's shoulder, and said: "If you don't get off, I will 
throw you oflf." Plaintiff said: "Don't throw or push me off, I had 
rather jump." The plaintiff thereupon jumped off and struck on his 
feet, and then fell on his head and shoulders. Plaintiff had in his arms 
and pockets a saw, plane, hammer, and other tools at the time he 
jumped from the train. The train was in motion, and running very 
fast, as plaintiff claims, and was at that time about 800 feet from the 
place where plaintiff got onto the caboose, and it was quite dark at the 
time. The plaintiff picked up his tools, and walked back to the ticket 
office with some difficulty, and remained at the hôtel near the ticket of- 
fice until the next morning. Plaintiff suffered pain in one of his legs 
in the fall, and felt faint, and had some difficulty in walking back to 
the station. The pain continued more or less for three weeks, during 
which time he did no work. He suffered no permanent injury, and did 
not call a physician. He was delayed about 12 hours at Eldridge. The 
conductor and officiais of the train give a somewhat différent version of 
this affair. The défendant gave évidence tending to show that the con- 
duetor of the second section notified the plaintiff that he could not ride 
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on No. 16 just before; tlie train started up. In this respect tte conductor 
testified: :, :/; , , 

"I waa in the cuppla, anâ I thougbt he was a railroad employé a,t flist, and 
I stepped down and asked him what he had to ride on, and he showed me a 
ticket. I don't remember whetlier I took the ticket in my hand or not, and 
I told him we did not cârry passengers, and he tried to explain to méthat wé 
did, and while I Was talking to him we started Up." 

Défendant alsp gave évidence tending to show that the conductor of 
the first section told plaintifF that he cduld not ride on the secbmi sec- 
tion. Neither conduqtor had been notified, prior to arriving at Eldridge, 
of the newprder. 

The défendant çontends that the court erred in refusing tp give cer- 
tain instructions, based on the évidence given pn defendant's behalf, to 
the efifect that plaintitf was notified, prior to the starting of the train, 
that he could not ride on it. After a careful examination of the évi- 
dence and the instructions asked and refused, I am of the opinion that 
none of the instructions refused distinctly raise the point suggested. 
They ail assume some material fact neither admitted nor proved, which 
warranted the rejection by the trial court of the instructions. The fol- 
lowing will illustrate them: 

"(2) If you believe from the évidence that tbe plaintifiE was advised or in- 
formed by the çond^Ctor before the train left the station at Eldridge tliat he, 
the plaintjQ, wôuld hotbe allowedto ride on the said train, and that the plain- 
tiff neglected or refused to leave tlie train, and was afterwards expelled by 
the conductor without unnecessary force or violence, then your verdict must 
be for tbe défendant., (3) If you flnd from the évidence that the plaintifC 
purchased from the defendant's ticket agent at Eldridge a ticket wliich en- 
titled him, plaintiff, to transportation frum said station to Jamestown, and 
that said ticket agent advised him, plaintiff, that he could ride upon the 
freight train then about to arrive at said station, and that plaintiff, piirsuant 
to said advice, thereupon mounted the caboose attached to said freight train, 
and if you shall also flnd tliat if, before said freight train started from El- 
dridge station, the conductor, or any other agent or servant of the défendant, 
advised or informed the plaintifl that he would not be allowed to ride upon 
said train, then the plaintiff had no right to rely upon the information given 
by the ticket agent; and if he chose, under sach circumstances, so to do, and 
was afterwards expelled from the train without unnecessary force or violence, 
he cannot recover in this action." 

The first instruction above quoted assumes that the undisputed évi- 
dence clearly shows that the plaintiff was expelled from the train at a 
proper time and place. The giving of this instruction would evidently 
warrant the jury to find for the défendant, although it appeared from 
the évidence that the plaintiff was ejected while the train was running at 
a dangerous rate of speed for him to jump, and at a dangerous place, 
and in a dark night. . The second instruction in effect required the court 
to change the jury that, although the plaintiff had bought his ticket upon 
the assurance of the ticket agent that hé could ride on that train, and 
had paid his money therefor, relying on such assurance as a part of hia 
contract, if any othiçr servant of the company had informed him that he 
could not ride on that train before he eutered the car, the conductor 
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would bé justified in ejecting him. Such a proposition cannot be main- 
tained. The only évidence contained in the bUl of exceptions tending 
to show that any agent or servant of the company except the conductor 
of the second section informed the plaintiff' that he could not ride on the 
second section was the évidence to the etfect that the conductor of the 
first section had so informed him. This conductor had seen plaintiffs 
ticket, and had been told by the ticket agent that an order had been is- 
sued permitting passengers to ride on No. 16, and the order was shown 
to that conductor. He was in possession of ail the facts, and had no 
right to refuse plaintiff admission to his car, and had no right to pre- 
vent plaintiff from taking passage on the second section, over which he 
does not appear to hâve had any control, and notice from him to the 
plaintiff, under the circumstances disclosed by the évidence, would not 
justifythe second conductor in excluding him from his car; at leastthat 
évidence would not justify the court in giving the instructions above 
quoted, or either of them. 

The defendantalso contends that the court erred in refusingto instruct 
the jury that, under the évidence introduced, the plaintiff was not entitled 
to recover exemplary damages, and in instructing them that they might 
allow such damages in case they found that the conductor expelled plain- 
tiff from the train in a wanton, gross, malicious, and outrageous manner. 
At the time of the trial of this action, the following section of our Civil 
Code was in force in the territory of Dakota, and is now the law of this 
state: 

Sec. 1946, Civil Code, "In any action lor the breach of an obligation not 
arising from contract, where the défendant bas been guilty of oppression, 
fraud, or malice, actual or presumed, tlie jury, in addition to the actual dam- 
ages, may give damages for the s-dke of example, and by way of punishing the 
défendant." 

Whatever confiict existed prier to the adoption of this statute on the 
question of exemplary damages, the rule that they may be allowed in 
cases coming within the terms of this statute is settled in this state, and 
such was the rule applicable to proper cases when this case was tried in 
the territorial court. And that the rule is applicable to corporations in 
cases where there bas been some willful misconduct, or that entire want 
of care which raises the presumption of a conscious indifférence to con- 
séquences, is settled by the suprême court of the United States in Rail- 
way Co. V. Arms, 91 U. S. 489-495. Thèse rules are not questioned in 
this case, but the contention is that the act complained of must have 
been that of the principal, and not of the mère agent or servant. It is 
insisted that that fact must be shown, or it must appear that the act of 
the servant was authorized or ratified by the principal. The rule con- 
tended for by defendant's counsel has been laid down in a great number 
of decided cases, but the rule i^as been criticised and abandoned in other 
cases. There was évidence in this case from which the jury were justi- 
fied in finding that there was willful misconduct on the part of the con- 
ductor in ejecting plaintiff from the train, and that he manifested a reck- 
less indifférence to the rights of the plaintiff, and the conséquences that 
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might resuit to him in ejecting him from the platform of the car while 
the train was moving rapidly, and in a dark night, knowing not how or 
where he would strike or fall. He was in the employ of the défendant, 
and in charge of its train, and was acting within the scope of his author- 
ity. The defendant's employment afforded the conductor the means or 
opportunity, which he used, while so employed, in cominitting a willful 
injury, and his willful miseonduct must be attributable to the company 
for which he acted, though it did not authorize the wrongful act or ratify 
it. Upon the facts and circumstances of this case, I think the learned 
judge was justified in instructing the jury that they were at liberty to 
allow exemplary damages. Id. 489; Gallena v. Railroad Co., 13 Fed. 
Eep. 117-124; Barry v.- Edmmds, 116 U. S. 550-563, 6 Sup. Ct. Rep. 
501; Malloy v. Bmnett, 15 Fed. Rep. 371-374; Shumacher v. Railroad 
Co., 39 Fed. Rep. 175; Manufacturing Co. v. Boyce, 13 Pac. Rep. 609, 
and cases cited on page 610. 

The next alleged errer relates to the admission of évidence as to the 
plaintifFs physical condition at the time he was ejected from the car. 
The following question was propounded to the plaintiff by his attorney 
in his examination in chief : " You may state whether or not at the time 
of this occurrence you were suffering from any serious bodily infirmity." 
This question was objected to as incompétent, irrelevant, and immate- 
rial, and inadmissible under the pleadings, and for the further reason 
that it had not been shown that such disability, if any there existed, 
was known to the défendant or any of its servants. The objection was 
overruled, and the évidence admitted as going to the point of his mental 
suffering occasioned by the threat to put him off, and fearing the consé- 
quences of his jumping and alighting from the train. To this ruling the 
défendant excepted. The plaintiff then testified that he had been 
afflicted with a rupture since the spring of 1864; that it is of a very se- 
rious nature; that it interfered with his work; that he, was unable to 
wear a truss; unusual exertion bas an effect on the malady, — the more 
exertion the more irritation; that he was not able to perform the ordi- 
nary work of a carpenter; that he could not.jump from the train because 
he was in fear of being hurt; but that he did jump for the reason that 
he had rather jump than be pushed off. The rupture did not contribute 
to his inability tb work during the three weeks. It was not aggravated 
or in any way irritated by the jumping from the train on that occasion. 
I think the évidence was compétent for the purpose for which it was ad- 
mitted. The mental anguish arising from the nature orcharacter of the 
wrong is a proper élément of compensatory damages. McKinley v. Rail- 
road Co., 44 lovva, 314. The conductor put the plaintiff in fear by com- 
pelling him to accept the alternative of jumping from the platform or 
being pushed off in the dark, while the train was moving very fast, as 
it appeared to the plaintiff, and "his fear must naturally bave been greatly 
intensified by reason of his physical condiiiou, and it was proper to put 
the jury in possession of ail the facts relating to his physical condition, 
for the purpose of ascertaining the extent of his mental suffering as 
an élément of damage. Railway Co. v. Fixe, 11 Amer. & Eng. R. Cas. 
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109. That the coaductor did not know of ihe rupture îs immate- 
rial. The plaintiff was rightfully on that train, and had a légal right 
to be carried according to his contra et, without interférence, so long 
as he conducted himself in a proper manner; and when the défendant, 
through its conductor, trespassed upon his rights, and expelled him 
from the train, as shown bj' plaintiffs testimony, to which the jury 
had a right to give crédit, it became liable for the natural and legiti- 
mate conséquences of the willful and unlawful act. If the plaintiff 
had sustained physical injury by reason of the éjection, whicb became 
seriously aggravated by reason of the rupture, the défendant could not 
claim immunityfor the aggravated resuit because it did not know of the 
physical condition of the plaintiff. RaUway -Go. v. Buck, 18 Amer. & 
Eng. R. Cas. 234. Upon prinoiple the same rule must apply in a case 
like this, where the mental injury and anguish was intensified and aggra- 
vated by the physical condition, though not known to the party guilty 
of wiUful wrong. 

It is also claimed that the court erred in admitting the évidence of 
the surgeon, who testified under objection, that he had some two years 
prior to the trial examined the plaintiff, and found that he was then 
suffering from a permanent rupture, wliich would interfère with phys- 
ical exercise on the part of the plaintiff; that it would interfère with 
physical exertion in the manner and to the extent that it was liable to 
produce strangulated hemia, and the conséquences following might reach 
considérable ways. This évidence was practically corroborative of the 
testimony of the plaintiff on the same point. It is évident that it would 
or might require great physical exertion in jumping from that moving 
train at the time and place, or in the shock resulting from the jump or 
fall to the ground. I see no objection to the testimony. The case of 
Hubbard v. RaUroad Go., (Mich.) 18 Amer. & Eng. R. Cas. 338, cited by 
défendant, is not in point, and does not sustain the objection to the tes- 
timony of the surgeon. 

The last point made and urged by the défendant in this motion is 
that the verdict should be set aside for the reason that the damages are 
excessive. Dpon the well-settled rules for the guidance of courts on 
this question, I do not think I would be justified in setting this verdict 
aside on that ground. I cannot see that this verdict is so excessive or 
outrageous with référence to ail the circumstances of the case as to dem- 
onstrate that the jury hâve acted against the rules of law, or hâve suf- 
fered their passions, their préjudices, or their perverse disregard of jus- 
tice to misdirect them. Barry v. Edmunds, 116 U. S. 565, 6 Sup. Ct. 
Rep. 601; Eailroad Co. v. Fixe, 11 Amer. & Eng. R. Cas. 109; EaU- 
road Go. v. MyrÛe, 51 Ind. 566. 

The case was fairly submitted to the jury, and, finding no error, the 
motion for a new trial is denied, and judjgment for the plaintiff is ordered 
accordingly. 
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United States v. Geobgi et ai 
UXsmct Court, & £>. New TorTi. Ootober 28, 1890.) 

CusTOMB DïiTiE8—Iii(i0n>ATipN— Bond— Patmbnt— Subséquent Ebmquidation— Suim- 
TT— Rbv. St. IS 2964, 2970. 

The liquidation of duties by tlie propet ouatoms officers fixes for tlie tlme being 
tbe amount of duties to whloh the gooda are "siibjeot by law, " under Rev. St. §§ 
2964, 2970. On a bond conditioned for witlidrawal of the goods within one year, 
*on paymént of the duties and charges to whiob they may be auhject by law at the 
time of such withdrawal, " held, that a payment within the year of the. amount of 
duties as thus liquidated was a discharge of the bond, and that, upon a subséquent re- 
liquidation at a higher rate of duty, no recovery could bd had upon thebohd against 
the surety, thougb the importer would be llable in a âÛCereut action for tha addi- 
tional ^mount. 

At Law. Motion for new trial. 

Edward ÉitchM, U. S. Atty., /. T. Van Renssdaer, Asst. TJ. S. Atty. 

HarUey tfc Colemany for défendants. 

Brown, J. This suit was brought apon a warçhouse bond to recover 
a balance of $98.25, alleged to be due upon an importation of goods by 
the défendant Georgi iu March, 1888. The bond was executed by 
Georgi as principal, and by the other; défendant as surety. The con- 
dition of ttie bond provides that it shall be void if the importer shall, 
within one year from the date of importation, withdraw the merchan- 
dise, "on payna^nt of the duties and charges to which it may be subject 
by law at the time of such withdrawal." The amount of duties esti- 
mated a,t the time of the entry was $1,150. On appraisement and liq- 
uidation, completed May 23, 1$88, the duties were liquidated at 
$1,184.15. Tlîie goods were withdrawn in three différent installments 
in April and May, 1888, and payments on account of the duties made 
at each withdrawal. On the lôth of June, 1888, the sum of $34.15 
was paid, which made the full amount of $1,184.16, and the bond was 
marked "Uanceled" by the clerk in the ordlnary course of business at 
the custom-house, and the account supposed to be closed and settled. 
A protest and notice of appeal had, bowëver, been duly served upon the 
collector by the importer, claiming a lower rate of duty. Thèse were 
never transmitted to the secretary of the treasury for his action thereon, 
but the collector having directed a further considération of the matter 
by the appraiser, the same deputy assistant appraiser who had previ- 
pusly examined the goods reported, in August, 1888, a différent classi- 
fication of the goods with a higher rate of duty, and a reliquidation 
of the duties was accordingly made on October 6, 1888, fixing the du- 
ties at $1,282.40, being $98.40 in excess of the original liquidation, to 
recover which this suit was brought. No notice was given to the im- 
porter of the reliquidation, or of any action upon his protest and appeal. 
He hadnp notice of the reliquidation until more than 10 days after- 
wards,r— too late to make any protest or appeal upon the reliquidation. 
On the trial the assistant appraiser testified that, although he had Qone 
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of the goods before him upon the reappraisement, he knew the goods 
perfectly well, and that they were the same in character as those to 
which a new classification had been given by décision of the treasury 
department, involving a higher rate of duty. On the reappraisement 
and reliquidation no change was made in the value, but only a différent 
classification, in accordance with the ruling in the treasury départnient 
as regards similar goods. The court directed a verdict for the défend- 
ant, and a motion for a new trial is now made. 

The suit being brought on the bond, the only question is whether its 
condition bas been complied with by " withdrawal of the goods within 
one year on payment of the duties to which the goods were subject by 
law at the time of the withdrawal." This is resolved into the further 
question whether the duties to which the goods "are Subject by law 
at the time of such withdrawal" are the duties as they stand legally 
determined by the liquidation in force at the time of withdrawal, or 
whether this phrase includes also any further duties that may be deter- 
mined upon a future reliquidation at any indefinite time after the with- 
drawal, so long as the right to reliquidate may be lawfuUy exercised. 
In the case of U. S. v. Oampbell, 10 Fed. Rep. 816, the meaning of this 
phrase was considered; and, folio wing what was conceived to be the dé- 
cision of Mr. Justice Blatchfoed in the case of U. S. v. Cousinery, 
7 Ben. 255, this court held that the légal duties to which the goods weré 
"then subject" were in légal contemplation the duties as they then 
stood liquidated and fixed by the coUector. I do not find reason to add 
much to what bas been said in the former décisions. The object of the 
warehouse System is the convenience of the importer. It contemplâtes 
the withdrawal of the goods during the periods specified, upon the pay- 
ment of some fixed, "liquidated" sum. By section 2964 the goods are 
declared to be "subject at ail times to the importer's order, upon pay- 
ment of the proper duties and expenses, to be ascertained on due entry 
thereof for warehousing." And by section 2970 it is declared that ware- 
housed merchandise may be withdrawn for consumption within one year 
from the date of the original importation, "on payment of the duties 
and charges to which it may be subject by law at the time of such with- 
drawal." From both thèse provisions, it is obvions that it is not only 
the duty of the collector to ascertain the duties upon entry for ware- 
housing, which is done by the "liquidation," but that the importer bas an 
absolute right to withdraw his goods at any time within one year, upon 
payment of the duties as they stand thus fixed and liquidated at the 
time of the withdrawal. The collector could not refuse to deliver the 
goods upon a tender of the liquidated duties on the mère possibility that 
some future liquidation might fix a higher rate ; nor would he be au- 
thorized to deliver the goods to the importer upon tender of a less sum, 
even though error had been made in the liquidation, which a subsé- 
quent reliquidation, or an appeal to the secretary, might correct. If 
the amount of duties which the importer was required to pay in order 
to obtain his goods must be some undetermined and unknown sum, dif- 
férent from the liquidation, and dépendent upon some possible fulMie légal 
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détermination, since neither the importer nor the collecter could déter- 
mine this sum, the goods çould not be withdrawn at ail until the period 
for possible reliquidation had passed. This is plainly contrary to the 
intent of the law. The necessary construction of the statutory phrase, 
therefore, is for the payment of the duties as they stand liquidated at 
the time of withdrawal. Upon any other construction, moreover, in the 
case of warehoused goods, the twenty-first section of the act of June 22, 
1874, would hâve no application, and there would be no limit to the 
period for reliquidation, since that statute applies only to cases where 
duties bave been paid and the goods delivered. For if the importer 
could not lawfully obtain his goods by paying the duties as they stand 
liquidated, as being the duties to which they are "legally subject at the 
time of withdrawal," he could never lawfully withdraw them at ail, 
since the right to reliquidate would never expire, and the duties payabl». 
would never be absolutely determined. Necessarily, therefore, in the 
practical construction and application of the statute, the amount of du- 
ties fixed by the collector by the liquidation is, in the language of Mr. 
Justice Blatchford in the Case of Oovdnery, above cited, "by the statute 
made the duty for the purpose of collecting it as a duty." The same 
language in this bond must hâve the same construction that it bas in 
section 2970. The condition of the bond is not directly for the pay- 
ment of duties, but for the"! withdrawal of the goods on payment of the 
duties." Upon such a condition, therefore, I must hold that the condi- 
tion is performed. by the withdrawal of the goods within the time lim- 
ited, on the payment of such duties as by law wore required to be paid 
as the condition of the right to withdraw the goods; and those duties 
were the duties as they stood liquidated at the time of withdrawal. The 
condition of the bond being rightly, lawfully, and fullj^ performed, the 
liability of the surety was thereby extinguished, and could not be re- 
vived by a reliquidation, made several months afterwards. Dumont v 
U. S., 98 U. S. 142; U. S. v. Campbell, 10 Fed. Rep. 816; U. S. v. A, 
Visser, Id. 642. 

This construction seems to me not alone the only construction con- 
sistent with the différent provisions of the warehouse act itsel'f, but tw 
satisfy entirely the presumed purposes of the act as respects seçurity to 
the government. On the entry of goods for consumption, the importer, 
on paying the duties as liquidated, is not required by any provisions of 
law to furnish a surety for the payment of additional duties that may 
possibly be fixed by some future reliquidation. The government, in 
providing the importer the conveniences of the warehouse system, re- 
quires him to give seeurity that he will withdraw the goods on payment 
of the duties to which, they are subject at the time of withdrawal, be- 
cause the government does not intend either to hold the goods indefi- 
nitely, or to look to the goods alone for the payment of the duties, or to 
take the risk of loss that may attend holding them. By paying the du- 
ties, as they stand legally determined at the time of withdrawal, the 
government is fully protected to the same extent as upon payment of 
duties entered for consumption. Nothing more would seem to be re- 
v.44F.no.4 — 17 
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quîred by tte purposes of the act, and the language of ît îs în strict ac- 
cordance with this construction. 

There is nothing in the warehouse act that I can discover showing any 
purpose to hold the surety liable for the mare possibility of a reliquida- 
tion, after the goods hâve beendelivered, and the liquidated duties paid, 
There is no more reason for security against such a possibility in the 
case of warehoused goods, than in the case of entry for consumption; 
and no reason to suppose the warehouse act had any such purpose in 
view. Nothing in this construction afFects the right of the government 
to recover against the importer any additional duties fixed by reliquida- 
tion after withdrawal in the case of warehoused goods, any more than in 
the case of goods withdrawn for consumption. 

I do not perceive that the service of a protest and appeal by the im- 
porter affects at ail the construction of the language of this bond, or of 
section 2970. Until a reliquidation, whether the first liquidation was 
in fact correct or erroneous, the importer, on withdrawing his goods, 
must pay the duties as they stood liquidated at the time of withdrawal; 
and by paying that sum, whèther the subséquent liquidation were 
greater or less, the condition of the bond was fulfiUed- 

The motion for a new trial must be denied. 



Wright & Lawther Lead Co. v. Seebbrqeb, Collector. 

ICircuU Court, N. Z». IlUnoîs. July 31, 1890.) 

CUSTOMS DtJTIEB— Fl/AXSBBD — ^ALIXIWAItCII FOB lUFCBITIES. 

Rev. St. U. S. § 3898, prohibiting the allowanca of "drauj^ht" in assesslng cus- 
toms duties, does not forbid déduction for impurities f rom an article aubject to a 
spécifie duty; and, under Act March 8, 1883, cl. 466, (Heyl,) maklng linseed orflax- 
seed dutiable "at 20 cents per bushel of 56 pounds, " a déduction should be made for 
dirt and similar impurities contained in such seed. 

At Law. 

Shuman & D^ees, for plaîntiff. 

W. 0. Evnng, U. S. Dist. Atty., for défendant. 

Blodgett, J. Plaintifif imported a quantity of flaxseed from Liver- 
pool, which had been brought from Calcutta. The invoices showed the 
gross weight and a tare of five pounds per bag, and a déduction of "4 
per cent, for impurities." The collector, in assessing the duties, de- 
ducted the tare, which was the weight of the bags, but refused to allow 
anything for impurities, assessing a duty of 20 cents per bushel of 66 
pounds upon the gross weight, less the tare. Plaintiff paid the duties 
80 assessed under protest, appealed to the secretary of the treasury, by 
whom the action of the collector was affirmed, and brought this suit in 
apt time to recover the excess of duties paid by reason of the refusai to 
make any déduction for impurities. The proof in the case shows with- 
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out dispute that the seed contained dust, composed of clay, sand, and 
gravel, to an averagQ of 4 per cent., and the question is wiiether this dé- 
duction should hâve been allowed the plaintiff, or, in other words, 
should the plaintiflf hâve been compelled to pay duty on an thing but 
the clear fiaxseed. It is contended on the part of the défendant that, 
under the last clause of section 2898, which prohibits the allowance in 
any case for "draught," the coUectop bas no authority to niake the al- 
lowance claimed for impurities. By the thirty-fifth section of the act 
of August 4, 1790, it was provided — 

"That the folio wing allowance shall be made for the draft and tare of the 
article subject to duty by weight; that is to say: for draught on any quantity 
of one himdred weight, or one hundred and twelve pounda, and under, one 
pound; on any quantity above one, and not exceeding two, hundred weight, 
two pounds; on any quantity above two, and not exceeding three, hundred 
weight, three pounds; oh any quantity above three, and not exceeding ten, 
hundred weight, four ponnds; on any quantity above ten, and not exceeding 
eighteen, hundred weight, seven pounds; on any quantity above eighteen 
hundred weight, nine pounds." 

The same provision is found in section 58 of the act of March 2, 1799, 
and this continued to be the law until, by the sixteenth section of the 
act of July 14, 1862, the provision which I bave quoted from section 
2898 was enacted, and stiU rôraained in force. The contention on the 
part of the collector is that section 2898, which prohibits the allowance 
of "draft" or "draught," prohibits him from making any déduction from 
an article subject to spécifie duty by reason of ihe impurities contained 
in it. 

I am, however, of opinion that the words "draft" and "draught," used 
in thèse acts of congress, do not apply to or mean the impurities con- 
tained in an imported article, but mean the arbitrary allowance of cer- 
tain déductions for loss of weight in handling, or shrinkage, or variations 
in scales, or devices for weighing, and bave no référence to such déduc- 
tions as should be made to ascertain the exact, or, as nearly as possible, 
the exact, amount of clean seed imported. By the tariff act of March 
3, 1883, cl. 466, (Heyl,) "linseed or fiaxseed is made dutiable at twenty 
cents per bushel of fifty-six pounds," and I can give no other construc- 
tion to this provision of the law than that it means 66 pounds of clean 
seed, or as nearly as the same can be ascertained and determined. I 
am not prepared to say whether any déduction could be allowed wbere 
the impurity consists of fiaxseed or linseed made foui by mixture with 
other oleaginous seeds, such as râpe and mustard seeds, but I am quite 
clear in my conclusion that the importer has the right to bave a déduc- 
tion made for dirt, and impurities of that character, which are contained 
in the seed, and that he sliould only be required to pay duty upon the 
weight of the seed after ascertaining and deducting, with approximate 
accuracy, the quantity of such impurities. 
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Davis v. Seebeeger, CoUector. 

(Circuit Court, N. D. llUnols. July 31, 1890.) 

CusTOMB DuTiES— Classification— Marble Pavino Tilb. 

Small pièces of marble, from three-quarters of an Inoh to half an inch square, 
used In making marble mosaic floors, wbich are worked into figures in the floor, 
and, after being imbedded in cernent, are polished, are dutiable under the tariff aot 
of March 3, 1883, (Heyl, cl. 4676,) as "marble paving tile, " there being no spécifica- 
tion in tlie law as to the size of the latter, and not as a "manufacture of marble, " 
under clause 488, though they are often arranged in patterns, and held so by 
gummed paper, before importation. 

At Law. 

Shuman tfc Defrees, for plaintiff. 

W. G. Emng, U. S. Dist. Atty., for défendant. 

Blodgett, J. Plaintiff imported a quantity of small marble cubes 
or blocks for use in making marble mosaic floors, upon which the col- 
lector assessed a duty of 50 per cent, ad valorem, under clause 468 of 
Heyl's arrangement of the tariff of March 3, 1883, as a manufacture of 
marble not specially enumerated or provided for. Plaintiff insisled that 
the article was dutiable under clause 4676 of Heyl, by reason of the as- 
similating clause in the tariff act, " as a marble paving tile, at one dollar 
and ten cents per cubic foot," paid the duties imposed by the collector 
under protest, appealed to the secretary of the treasury, by whom the 
action of the collector was affirmed, and brought this suit in apt time to 
recover the excess of duties so paid. The article in question consists of 
small pièces of marble in a cubical, or nearly cubical, form, which are 
used to work into figures in the class of floors lately introduced in this 
country known as "marble mosaic." Thèse pièces or small blocks, from 
three-quarters of an inch to half an inch square, made up of différent 
colored marbles, are worked, in the laying, into figures, and, after being 
imbedded in the cément, are polished by the application of polishing 
stones and rubbing, so as to bring out the colors and figures in contrast. 
It seems quite clear to me that, as imported, thèse little cubes are not 
a "manufacture of marble," for, by themselves, they make nothing but 
a bag of little stones. The words "manufacture of marble," under clause 
468, seera to me to mean some article manufactured, — some completed, 
or approximately completed, article, — such as a statue, or a table top, 
or a marble column or pillar, or any other article which is imported com- 
plète for use; but the commodity in question bas to be laid into the 
floor, and then laboriously roUed and solidified into the cément bedding, 
and after that polished by rubbing. It is true the proof shows that a 
part, and perhaps the larger part, of thèse small cubes are arranged in 
patterns before importation, and held there by gummed paper; but this 
does not make a manufacture of marble, as the bulk of the work is yet 
to be donc upon them after they are laid into the cernent. Marble pav- 
ing tiles, the duty on which is provided for in clause 467 (Heyl) are 
usually understood to mean the small squares of marble intended to be 
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laid înto floors in corridors, halls, etc., of public and private houses; 
but there is no language used in the statute which détermines the size of 
a marble paving- tile, or whether it shall be polished before importation, 
and several of the witnesses who were examined in the case on behalf of 
défendant say they understand by the term "marble paving tile" small 
slabs of marble, adapted to be laid into such floors as I hâve named, 
the smaller ones being froni one and a half to two and a half inches square, 
or in octangles or triangles. There being no spécification in the law as 
to the size of marble paving tile, it seems to me that the article in ques- 
tion assimilâtes more nearly in its use, as well as in the material of which 
it is composed, to "marble paving tile" than to any other description 
used in the law. I am therefore of opinion that the collector erred in 
assessing thèse bits of marble as a manufacture of marble, and that they 
should hâve been assessed as marble paving tiles, to which they are cer- 
tainly more analogous than anythiiig else described. 



MiLLEE V. Sebbebgeb, CoIIector. 

(Oir«*J* Court, JV. D. Illinoia. Jnly 81, X890.) 

CnsTOMB DuTiES— Classification— Bbown Qreasb. 

The f atty matter known as "de gras, " or brown grease, obtained f rom wool In the 
prooess of cleansing, and prinoipally used by tanners for stufflng leather, which 
remalns of about the solidlty of lard at the oi-âinary température, is not dutiable as 
an "expressed" or "rendered" oil, uuder the tariff aot of Maroh 3, 1883, cl, 93, 
(Heyl,) but as grease "not specially enumerated, " under clause 437. 

A.t Law. 

Shuman & Defrees, for complaînant. 

W. G. Ewing, U. S. Dist. Atty., for défendant. 

Blodgett, J. Plaintiff imported an article known as "de gras," or 
brown grease, upon which the collector assessed a duty at the rate of 25 
per cent, ad vcdorem, as "expressed oil" or "rendered oil," under clause 
92 of Heyl's Arrangement of the Tariff Act of March 3, 1883. Plaiptiff 
insisted that the article in question was dutiable under clause 437 of 
Heyl, which reads: "Grease, ail not specially enumerated or provided 
for in this act, ten per centum nd valorem,"— paid the duties tinder pro- 
test, appealed to the seeretary of the treasury, by whom the action of 
the collector was afErmed, and now brings this suit in apt time to re- 
cover the excess of duties so paid. The proof shows that the commodity 
;a question is the fatty matter which is obtained from wool in the pro- 
cess of cleansing for manufacture, it being perhaps well known that ail 
wools contain niore or less of this peeuliar fatty substance, and of Jate 
years it bas becoihe the usage, among manufacturers of woolen goôds, 
especially in France, Germany, and Belgium, to save this fattj' or grea'sy 
substance, and it bas gone into use, mainly by tanners, for stofBng 
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leather. It îs not a liquid or fluid oil, but at the ordinary température 
jiiaintains about the same degree of solidity as lard. It bas gome pe- 
culiar qualities, — for instance, only a small proportion of it will unité 
with alkali and form soap, and yet it is very penetrating, and makes 
leather very soft and pliable. It is not, as the proof shows, an "ex- 
pressed oil" nor a "rendered oil," but it is gathered from the water with 
which the wool is washed by several processes, which bave been lately 
put in use. 

The case bears, I think, whoUy upon the question of fact as to 
whether this is an "expressed" or "rendered oil." The ordinary défini- 
tion of oil is a fatty oroleaginous substance, which remains fluid in or- 
dinary température; and by the term "ordinary température" in thèse 
définitions I think is meant the température at which the animal System 
comfortably exists. It does not mean a température so cool as that ar- 
tificial beat is requisite for personal comfort, nor so warm that persons 
are uncomfortable by reason of the beat, but the ordinary température 
in which people work and study with comfort. The substance hère in 
question is solid at this ordinary température, and hence it cannot, I 
think, be classed as an oil, but, by reason of the chief use to which it 
bas so far been applied in this country, it seems to me to come clearly 
within the définition of "grease not otherwise enumerated," and should 
hâve been assessed for duty at 10 per cent, ad vabrem. 



National Bank of Commeece v. Town of Geenada. 
{Circuit Cowrt, D. Colorado. Deoember 30, 1890.) 

1. MmnciPAL Corporations — Indebtbdness— Bonds— Elections. 

Qen. St. Colo. § 8312, subd. 6, (section 14 of the act concerning towus and cities,) 
empowers the city council to contract debts for csrtain purposes, and déclares that 
"no loan for any purpose shall be made except it be by ordinance • * * provid- 
ing for the levying of a tax, "etc. Subdivision 66 authorizes the council to pass ^1 
ordinances and rules, and make ail régulations proper or neoessary to carry into 
efteot the powers granted to cities or towns. Subdivisions 68, 70, and 76 confer 
varions povirers and provide for tbeir being carried into eftect by ordinance. Sec- 
tion 15 déclares that "municipal corporations shall hâve power to make and publish 
• • * ordinances • * » for carrying into efleot or discharging the powers 
and duties conf erred by this act. " Held, that an élection for funding municipal 
indebtedness providing for tjie issue of bonds should be called by ordinance, though 
section 8419, which provides for the funding of municipal indebtedness, does not 
éxpressly déclare that the submission of such question to the voters shall be by or- 
dinance. 

2. Samb—Obbinanoes— Publication. 

tJnder the provision of section 14, that ordinances providing for a loan of the 
city's crédit "shall be irrepealable until the indebtedness tnerein provided for 
shall be fuUy paid, "suoh an ordinance is of "a gênerai and permanent nature," 
within the meaning of section 25, which provides that ordinances of that nature 
bball not be in force " until the expiration of flve days af ter " publication. O verrul- 
Ing 41 Fed. Rep. 87. 
>. Samb— Construction of Statute. 

Bectioa 25 provldea tbat "ail by-laws of a gênerai or permanent nature and thosa 
. imposing any fine, penalty, or f orfeiture shall be published * * *, and it shall 
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be deemed a sufflcient défense to any suit or prosecution for suoh fine, penalty, ot* 
forfeiture, to sliow that no such publication was madet" and enacts that "such by- 
laws and ordinances sball not take eSectand be in forcé until the expiration of fiye 
days after they hâve been published. " Held, that the last provision applied as 
well to by-laws and ordinances "of a gênerai or permanent nature" as to those im- 
posing a fine, etc. 

4. Same— Action on Bonds— Estoppel. 

Arecital on the face of municipal bonds that they were issued underan ordinance 
"adopted " does not estop the city to show as against a pnrchaser thereof that such 
ordinance was never published as regaired by law, and that the bonds were there- 
fore invalid. 

At Law. On motion for rehearing. See 41 Fed. Rep. 87. 

Gen. St. Colo. § 3323, (section 25 of the act relating to towns and 
cities,) provides that "ail by-laws of a gênerai or permanent nature, and 
those imposing any fine, penalty, or forfeiture, shall be published 
* * *, and it shall be deemed a sufHcient défense to any suit or pros- 
ecution for such fine, penalty, or forfeiture to show that no such publi- 
cation was made;" and, after providing for publication by posting in case 
there are no newapapers published in the municipality, enacts that "such 
by-laws and ordinance shall not take effect and be in force until the ex- 
piration of flve days after they hâve been published." 

Œas. B. Rïky and Rhodes & Carpenter, for plaintiflF. 

Alvin Marsh, for défendant. 

Philips, J. This case will be found in 41 Fed. Rep. 87. The mo- 
tion for rehearing is based mainly on the construction given in the opin- 
ion to section 25 of the Colorado statute respecting the publication of 
certain by-laws and ordinances, and the efiectof a non-compliance there- 
with on the validity of the bonds in question. On further considération 
I am persuaded that in so far as the opinion delivered herein is open to 
the construction that the requirement respecting the publication of by- 
laws and ordinances should be restricted to such as are of a pénal char- 
acter, it is nottenable. The words, "and such by-laws and ordinances," 
include and refer to the term, "ail by-laws and ordinances of a gênerai 
or permanent nature," as mueh so as to "those imposing any fine, pen- 
alty, or forfeiture." The terms "by-laws" and "ordinances" are used in 
their ordinary sensé, and imply one and the same thing. 1 Dill. Mun. 
Corp, (4th Ed.) § 307. Two principal questions are presented, there- 
fore, on this branch of this motion: Mrst, was an ordinance essential to 
authorize the funding of the debts of the town and the issue of the bonds? 
and, second, is such an ordinance "of a gênerai or permanent nature" 
within the meaning of the charter? 

It is true that section 3419 of the Colorado statute, which pro vides for 
the funding of the debts of towns, does not in terms say that the sub- 
mission to the qualified voters of the question of funding and the order 
directing the issue of the bonds shall be by ordinance. But an eXam- 
ination of the whole statute, concerning towns and cities, hâs sàtisfied 
my mind, beyond a doubt, that it was in the contemplation of the law- 
makers, and is a necessary déduction from the ténor of the whole act, 
that wherever the governing body of such municipalities is empowered 
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to create a debt on the whole constituency, or to take action looking to 
the issue of municipal bonds, it should proceed in tlie more formai and 
solemn mode of an ordinance. By section 3312, subd. 6, the city coun- 
cil are empowered lo contract indebtedness for certain purposes; and it 
expressly déclares that "no loan for any purpose shaJl be made, except 
it be by ordinance, which shall be irrepealable until the indebtedness 
therein provided for shall be fully paid, specîfying the purposes to which 
the funds to be raised shall be applied, and providing for thelevying df 
a tax," etc. This language is niost comprehensive. It applies to every 
loan for any purpose, and requirea that the ordinance shall provide for 
the levying of the tax to raise the fund for its liquidation. Then the 
66th subdivision authorizes the council "to pass ail ordinances, rules, 
and make ail régulations proper ornecessary to carry into efiPect the pow- 
ers granted to cities or towns." The 68th subdivision empowers the 
council to construct water-works, or toauthorize their construction, "and 
to enact ail ordinances and régulations necessary to carry the powers 
herein into effect." Then the 70th subdivision authorizes the condemna- 
tion for such purpose of private property, "in such manner as is or may 
be prescribed by law." Froni which it is clear that in ail such proCeed- 
ings an ordinance is the appropriate method of inaugurating the public 
enterprises. Subdivision 76 provides for the founding of city or town 
libraries. "But no appropriation of money can be made under this sec- 
tion unless. the proposition is submitted to a vote of the people at a mu- 
nicipal élection * * * jjj g^^j^ manner as may be prescribed by or- 
dinance." Section 15 déclares that "municipal corporations shall bave 
power to make and publish from time to time ordinances, not inconsist- 
ent with the laws of the state, for carrying into effect or discharging the 
.powers and duties conferred by this act." In OUy of Central v. Sears, 2 
Qolo, 588, it was held that the législative power of the council in fixing 
the salary of the officers must be exercised by ordinance and not by res- 
olution. Chief Justice Hallett said: 

! ''That some of the powers conferred by the charter may be exercised by 
resohition of council, or in any other manner which may indicate the will of 
that body, is not and cannot be denied; and it is equally plain that other 
powers are of a législative character, and can only be carried into effect by 
ordinance. In the 38th section power to enact ordinances for purposes of 
carrying into effect provisions of the charter is expressly conferred, and gen- 
erally the authority conferred upon tlie council is to be perforraed in that way. 
Express authority is given In the 35th set;tion to flx tlie compensation of city 
oflicers, and it is désirable that this should be done by ordinance, so that both 
the officers and the public may know that it is to be paid." 

■; Citing Smiiky. Gom., 41 Pa. St. 335, in which Chief Justice Lowbie 
observed: 

"But as a gênerai principle we receive it with great favor, because councils, 
who are mère trustées of public functions, ought not to vote away the peo- 
ple's money as matter of grâce. " 

. , This was said of the necéssity of an ordinance. 

j It seems to me to be wholly inconsistent with the ténor and specifica* 

itions of the Colorado law concerning towns and cities that so important 
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a matter as calling élections for the funding of Ihe municipal indebted- 
ness and providing forthe issue of bonds, fixing theircharacter.interest, 
and maturity, should be done by mère informai resolution on motion. 
The promoters of thèse bonds understood and acted upon the idea that 
an ordinance was the proper mode. And having adopted this method 
of bringing into existence the bonds in suit, the only remaining question 
in this connection is, is such, ordinance of a "général or permanent nat- 
ure " within the meaning of the said section 25 ? 

In the original opinion herein it was held that such an ordinance is 
spécial in its character, "not for the govemment and guidance of the 
people, but designed only to authorize a change in the form of the mu- 
nicipal indebtedness;" citing Amey v, Mai/or, 24 Hovv, 365, and Blanch- 
ard V, BisseU, 11 Ohio St. 103. The first of thèse cases elearly is inap- 
plicable, for the reason that the bonds in question were issued under a 
subséquent législative act, which did not require publication, and the 
holding of the court was predicated of this fact. In the Ohio case it was 
held that the levying of a tax for a spécial purpose could be authorized 
by resolution, in the absence of any positive requirement that it should 
be done by ordinance; that such act was of "a temporary character, and 
prescribes no permanent rule of government." Without undertaking to 
affirm or deny hère that the ruling as applied to the facts of that case 
was correct of incorrect, further considération and investigation hâve 
satisfied my mind that such an ordinance as the one under review cornes 
within the terra "of a gênerai or permanent nature." A by-lawsustains 
the same relation to the municipal corporation as a législative act does 
to the state. A gênerai law is synonymous with a public act. Clark v. 
City of JanesviUe, 10 Wis. 178, 179, and local citations. 

"Public or gênerai statutes are in England those which relate to tlie king- 
dom at large. In this country they are those which relate to or bind ail within 
the jurisdiction of the law-making power, linaited as that power may be in its 
territorial opération, or by constitutional restraints. Priviite or spécial stat- 
utes relate to certaiii individiials or particular classes of nien. * * * In 
this country the disposition has been on the wholë to enlarge the liraits of the 
class of public acts, and to bring within it ail enactments of a gênerai char- 
acter, or which in any way affect tlie eomniunity at large. * * * Acts, 
too, which although affecting only a particular locality apply po ail persons, 
are public acts." Sedg. St. & Const. Law, 24, 25. 

So Potter's Dwar. St. p. 58, says: 

"The most compreliensive, if not the most précise, définition is that given 
by Dwarris, ' that public acts reiate to the public at large, and private acts 
concern the particular interest or benefit of certain individiiais, or of particu- 
lar classe» of men.' * * * A gênerai or public act, then, regards the 
whole coramunity; spécial or private acts relate only to particular persons, pr 
to private concerns." 

Thèse gênerai rules were applied by the court in Clark v. GityofJanes- 
vUle, supra, to the provision of the state constitution, which declared that 
"no gênerai law shall be in force until published." It was held that 
municipal bonds issued under a statute not published properly were void^ 
because the act was gênerai. In a certain sensé the funding act in ques- 
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tion was for a spécial purpose, — a provisional arrangement; but it created 
an obligation in a specified, arbitrary form, binding upon the entire con- 
stituency, and subjected and bound the property of ail to taxation for 
the payment of the accruing interest through a séries of years, and for the 
ultimate liquidation of the principal sum. Then it concerned the public, 
— the whole body of the municipality. ïhe ordinance in its effect,it seems 
to me, was also permanent. This term, (permanent,) in its ordinary ac- 
ceptation, means "continuing in the same state, or without any change 
that destroys form or character, remaining unaltered or unremoved," 
etc. Webst. Dict. Recurring to section 3312, subd. 6, Gen. St. 
Colc, it is declared that an ordinance providing for a loan of the city's 
crédit "shall be irrepealable until the indebtedness therein provided for 
shall be fully paid." By necessary implication, an ordinance providing 
for the funding of the city indebtedness into bonds could not be repealed 
before the bonds were paid. It would continue in the same state with- 
out any change that could destroy form or character, and therefore it ia 
permanent in its nature. The object of such provision for publication, 
as said by the court in Olark v, (My of JaneaviUe, " was the protection of 
the people, by preventing their rights and interests from being affected 
by laws which they had no means of knowing. " And the manner in which 
this entire transaction was conducted demonstrates the protecting wisdom 
of the .statute. What, then, is the efifect of the non-publication of the 
ordinance? Said section 25 of the Colorado statute déclares that the 
ordinance "shall not take effect and be in force until the expiration of 
five days after" publication. And as the ordinance was never recorded, 
no prima fade case was made out as to the fact of publication by putting 
in évidence the book of ordinances, as said section 25 provides. 

The only remaining question is, is there any recitation on the face of 
the bonds which estops the défendant from interposing this objection to 
the validity of the bonds? The only récital pertinent to the issue is that 
the bonds were issued "under ordinance of the city council of the city 
of Grenada adopted , " etc. The recitation that an ordinance was adopted , 
if in fact it was adopted, would conclude the city as to the existence of 
any fact, m pais, necessary to be found by the goveming body passing 
the ordinance prior to its passage. It would likewise conclude the city 
as to any irregularity or fraud preceding its adoption, of which the pur- 
chaser had no notice at the time of his purchase. But the recitation 
that an ordinance had been adopted would not conclude the city as to 
any fact, such as a condition précèdent or subséquent which the law 
did not make it the duty of the body issuing the bonds to p^ss upon and 
détermine. This rule was recognized in Town of Coloma v. Eaves, 92 U. 
S. 484. Mr. Justice Strong said: 

"Where it may be gathered from législative enactment that the offlcers of 
the municipality were invested with the power to décide whether the condi- 
tion précèdent bas been complied with, their reCital that it ha? been made in 
the tionds issued by them and held by a bonaflde purchaser is conclusivé of 
the faet and binding upon the municipality ; for the récital is itself a décision 
of the fact by the appointed tribunal." 
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But, as saîd by Mr. Justice Matthews, in Diron Qo. v. Fldd^ 111 U. 
S. 94, 4Sup. et. Rep.320: 

"The converse is enibraced In the proposition and is equalljtrao. Mthe 
offlcers autUorized to issue tlie bonds upon a condition are not tiie appointed 
tribunal to décide the fact whicli constitutea the condition, ttieir récital wIII 
not be accepted as a substitute for proof. In other words, w liera tiie validity 
of bonds dépends upon an estoppel, claimed to arise upon the récitals of the 
instrument, the question being as to tlie existence of the power to issue th^nj, 
it is necessary to establish tliat the offloers executing the bonds had lawful 
- authority to make the récitals, and to make them conclusive. The veiy ground 
of the estoppel is that the récitals are the otficial statements of those to whom 
tbe law ret'ers the public for authentic and flnarinformation on the subject." 

And as a corollary to this proposition it would resuit, as maintained 
in the preceding part of the foregoing opinion by Mr. Justice Matthews, 
that if the fact recited was one which the law devolved upon some other 
body or person to ascertain and détermine no récital in the bond by any 
other set of officers issuing it, would preclude the admission of the real 
fact. 

"So," says Mr. Justice Matthews, supra, "if the fact necessary to the ex- 
istence of the authority was by law to be ascertained, not ofiicially by the offl- 
oers charged with the exécution of the power, but by référence to some express 
and detinite record of a public characler, then the true meaning of the law 
would be that the autl)ority toactat ail dependëd upon theactual existence 
of tlie requisite fact, as shown by the record, and not upon its ascertainmént 
and détermination by any one; and the conséquence would necessarily follow 
that ail persons claiming under the exercise of such ^ower raight be put to 
proof of the fact, made a condition of its lawf ulness, notwithstanding any 
récitals in tbe instrument." 

The only fact recited, as already shown, on the face of the bond in ' 
question is that an ordinnnce was adopted. It does not recite thàt tbe 
ordinance was ever published. The adoption of the ordinance devolved 
upon the city council in organic capacity at its Jawful assembly. Proof 
of tbis fact, as shown in the fo/mer opinion berein, could be made ali- 
xmde without the ordinance being signed by the président of the coun- 
cil, or having been entered in the book of ordinances. But its publica- 
tion,, while a duty devolving upon the board, and in the prescribed 
manner, in the absence of any prescription in the statute as to how ita 
publication shall be proved, cannot, in my opinion, be successfully 
claimed to beincluded in the mère recitation that the bond was issued 
under an ordinance adopted. The act of publication is subséquent to 
and independent of the act of adoption. The statute being silent as to 
how this iàct of publication shall be evidenced, and no prescription that 
its certification shajl be filed or entered of record by the clerk or other 
officer of the council, it was as muqh accessible to the purchaser of tbe 
bonds as to any one. Tbe recitat^ion on the face of tbe bond that it was 
issued under ordinance referred the purchaser to the law requiring the 
publication of such an ordinance. Should he not bave informed him- 
eelf respecting this matter, by which he could bave leamed that no pub- 
lication bad been made? The ordinance, though adopted, fell still-bom 
for want of publication. 
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This case has given me deep concern, and the questions involved hâve 
embarrassed me no little. As owing to the amount involved in this suit 
there la no appeal from the judgment herein, and the décision involves 
such a large sum of money, I hâve given the case due considération. 
In view, therefore, of the gravity of the situation, I hâve concluded to 
reconsider my former opinion, and to grant the motion for a new trial, 
in the hope that the case may receive the attention of the circuit judge 
on retrial; The motion for a new trial is sustained. 



la re Counselman. 



(Oireuit Cawrt, N. D. lUiruyis. December 11, 1890.) 

Pbivii,bgb of Witnbss— Gband Jurt— Constitutional La-w. 

TJnderKev. 8t 0. s. §860, providin^that"no * * * évidence obtained from 
a party or witness by means of a judicial prooeeding » » » shall be given in 
any évidence, or in any manner nsed against him * * * In any court of tbe 
United States, in any criminal prooeeding, " a witness bef ore a grand jury whicb is 
in\restigating allégea violations of the interstate commerce laW by aoertaln railroad 

' Company oannot olaim the privilèges of the fifth àmendment to the United States 
constitution, which provides that no person shall be compelled to be a witness 

' against himself in a criminal case, and refuse to answer questions on the ground 
that the answer would tend to criminate him. 

V Pétition for Writ of Haheas Corpus. 

Mr. MUchrist, U. S. Dist. Atty., Mr. Ingham, tuad Mr. Lamhertsorif for 
the United States. 

J. M- Jewett and Sidney Smith, for Counselman. 
; 0: M, Osbom, for Rock Island Railroad Company. 

Gresham, J. On November 20, 1890, the grand jury for the norlh- 
em district of Illinois was engaged in investigating alleged violations of 
the interstate commerce law by the officers and agents of the Chicago, 
Rock Island & Pacific Eailway Company, the officers and agents of the 
Chicago, St. Paul & Kansas City Railway Company, and the officers and 
agenta of the Chicago, Burlington & Quincy Railroad Company, and, in 
obédience toa subpœna served on him, Charles Counselman, a commis- 
sion? merchant of Chicago, who was engaged in shipping grain from 
points west of Illinois to the city of Chicago, over ail or some of the roâds 
nanied, appeared, and was sworn as a witness. After testifying that 
during the summer of 1890 he had received grain over the Rock Island 
and Burlington roads, he refused to answer the following questions pro- 
pounded to him by the grand jury, for the reason that hisanswers would 
tend to criminate him: 

""HaVe you, during the past year, Mr. Counselrnan, obtained a rate for the 
transpôrtation of your grain on any of the roads coming to Chicago from 
points outside of this state less tban the tariff oropenrate? Durîng^he past 
year, hâve you received rates upon the Chicago, Bock Island & Pacii&and the 
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Burlington from points outside of the state to the city of Chicago at less than 
the tariff rates? Hâve y bu, or the flrm of Charles Counselman & Company, 
received any rebate, drawback, or commission from the Chicago, Rock Island 
& Pacific Railroad Company, or the Chicago, Burlington & Quincy Railroad 
Company, on the transportation of grain from pointa in the states of 
Nebraska and Kansas to the city of Chicago, in the state of Illinois, during 
the past year, whereby yoii secured transportation of sald grain at less thîjn 
the tariff rate established by said railroads?" 

On November 22, 1890, the grand jury appeared in the district court, 
and informed it, in writing, of the questions which had been submitted 
to Counsehnan, and of his refusai to answer the same, and asked for 
direction in the premises. The court at once entered an order requir- 
ing Counselman to show cause why he should not answer the ques- 
tions. Counselman appeared by counsel,.and, after argument, the court 
ordered that the witness appearbefore the grand jury withoutdèlay, and 
make full answers to the questions which he had refused to answer. 'On 
November 25th, the grand jury again appeared in open court, and filed 
a written report, showing that the questions had been repeated to Coun- 
selman, and he had refused to answer them, giving the same reason 
therefor that he had given in the first instance; and, being présent in 
court, and still persisting in his refusai, it was adjudged that he was in 
contempt, that he be fined $500, and held in custody by the marshal 
untir he paid the fine, and œade full answers to the questions beforé 
the grand jury. Counselman was taken into custody, after which he 
filed his pétition before this court, alleging that the action of the grand 
jury and the district court was unauthorized and void, and praying that 
a writ of habeas corpus be issued, directed to the marshal, requirihg hinql 
to bring the petitioner before this court, and that he be dischar^bd frond 
arrest. In his return the marshal set up the order of the district court 
as his authority for depriving the prisoner of his liberty. 

The fourth amendment to the constitution of the United States déclares 
that the people shall be secure in their persons, houses, papers, and ef- 
fects against unreasonable searches and seizures, and the fifth amend- 
ment déclares that no person shall be compelled in any criminaï case td 
be a witness against himself. It was urged in behalf of CounSelmaii 
that the questions which he refused to answer violated the privilège se- 
cured to him by thèse amendments. By the interstate commercé law, it 
is made a criminaï ofifense, punishable by fine and imprisontïient, for 
any officer or agent of a railroad company togrant toany shipiperof mei*- 
chandise from one state to another, and for any shipper to contract foi- 
or receive, a rate less than the tariff or open rate. Shippersv.as well as 
oflScers, agents, and employés of corporations engaged in the carryin^ 
business between states, are made subject to the penalties of the statute. 
Section 860 of the Revised Statutes of the United States déclares that^ 

"No pleading of a party, nor any discovery or évidence obtained from a 
party or witness by means of a judicial proceeding in this or any foreign coun- 
try, shall be given in évidence, or in any manner used against him, or his 
properfy or estate, in any court of the United States, in any criminaï pro- 
ceeding, or for the enforcement of any penalty or forfejture." 
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Under the fifth amendment, a person cannot be compelled to disclosô 
facts before a court or grand jury whicb might subject him to a criminal 
prosecution, or bis property to forfeiture. If, however, there be a statute 
which déclares that the testimony of a witness in a case or proceeding 
shall never be repeated against him or bis property in any other case 
ox proceeding, there is no necessity for claiœing the privilège secured by 
the amendment. If the protection of section 860 is co-extensive with 
that of the constitution, a witness is entitled to no privilège under the 
latter. In effect, Counselman says : If I should answer the questions, 
it would appear that I hâve violated the interstate commerce law, and 
my admissions might be ofFered against me hereafter. The sufScient 
answer to that position is, should he hereafter be prosecuted for the of- 
fense, section 860 would not permit bis admissions to be proven against 
him. The privilège cannot be claimed when it appears that the witness 
ha& been acquitted or convicted of the ofiense about which he is asked 
to testify, that he bas been pardoned for it, or that it bas been barred 
by lapse of time; and, should Counselman answer the questions which 
he refused to answer, bis disclosures could never be used against him or 
his property in any subséquent proceeding. 

Boyd V U. S., 116 U. S. 616, 6 Sup. Ct. Rep. 524, is relied on as 
justifying Counselman in his attitude before the grand jury. That was 
an information against 35 cases of plate-glass, which had been seized as 
forfeited to the United States for fraud against the customs laws. The 
penalty prescribed by the section under which the seizure was made was 
fine and imprisonment, and forfeiture of the merchandise fraudulently 
entered. The information charged that the alleged fraud was committed 
by the owner of the goods. The owner entered a claim for the goods, 
and in his answer denied that they had become forfeited. It became 
necessary to show the quantity and quality of 29 cases of plate-glaas 
previously imported by the owner, and, for the purpose of doing that, 
the district attorney ofïered in évidence an order which he had obtained 
from the district judge, requiriug the claimant to producé the invoice 
pf the 29 cases. The owner obeyed the order under protest, insisting 
that he çould not be reqnired to furnish évidence against himself, and 
that the statute under which the district attorney had obtained the order 
was in violation of the fourth and fifth amendments to the constitution. 
The invoice was read in évidence, and there was a verdict and judgment 
of forfeiture against the property. The statute under which the district 
court entered the order for the production of the invoice declared that if 
A défendant or claimant failed or refused to produce any book, invoice, 
or paper, in obédience to an order of the court for its production, the al- 
légations contained in the pétition for the order should be taken as con- 
fessed. 

The suprême court held that, although the proceeding was in form one 
against the property, it was, in effect, against the owner for its forfeiture, 
âUid that the ordeiiof the district court, and the statute under which it was 
made^ were both in violation of the fourth and filth amendments. This 
cajse is clearly distingui^able from tbe Counselman case. In the former 
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the owner was treatéd as défendant, and he was requîred to produce 
évidence upon which a judgment of forfeiture might be entered against 
his own goods. Coùnselman refused to testify in a proceeding before 
the grand jury, to obtain évidence, not upon which he might be indicted, 
but upon which others might be indicted. It is further urged in behalf 
of Coùnselman that, should he testify before the grand jury in obédience 
to the order of the district court, he might disclose facts and circum- 
stances which, although immaterial in themselves, would open up sources 
of information to the government, whereby it might obtain évidence not 
otherwise obtainable to secure his conviction, and that therefore the im- 
munity secured by section 860 is not equal to the protection of the fifth 
amendment. That amendment was adopted, not to shield men from the 
conséquences of their crimes, but that they might not be obliged to fur- 
nish évidence of their own guilt; and when the disclosures of a witness, 
howevei" guilty they may show him to be, can never be repeated in any 
subséquent proceeding against him or his property, he is as fuUy pro- 
tected as the constitution intended he should be. If, through thrèats or 
fear of violence, a man confesses that he has coœmitted murder, and 
states who was présent at the time, and where the weapon and the dead 
body may be found, and he is afterwards put on trial for the offense, he 
cannot be confronted with his confession; but the person who saw the 
crime conimitted is a compétent witness, although the prosecutor might 
never bave known there wàs suçh a witness but for the confession, and 
it may be shown by others that the weapoq and dead body were found 
where the défendant said they could be found. 

The pétition is dismissed, and the petitioner will remain in the cus- 
tody of the marshal. 



In re Peablbt. 
(droutt Court, N. D. niinols. December 11, 1890.) 

1. PEIVUHSB OV WlTNESSBS — GbAND JUBT — CJONSTITCTIONAL LaW. 

Whére the teatlmony of a witness before a grand jury, which is investtgating 
alleged violations of the interstate commerce law by the agent of a railroad Com- 
pany, shows that such witness is not himself guilty of the offense, he oannot refuse 
to produce certain documents demanded by the grand jury on the ground that their 
production will tend to criminàte him. 

2. Same— Interstate Commerce Law. 

An ofBcer of a railway company doing business between states, when a witness 
before the grand jury, investigating alleged violations of the interstate commerce 
law, oannot refuse to prodnce certain documents demanded by the grand jury, on 
the ground that their production would tend to criminàte the company, as such a 
company is iibt liable criminally for violations of the interstate commerce laWj nor 
subject to its peaalties and f orfeitures. 

Pétition for Writ of ^aôecw Corpus. 

Mr. MUchrist, U. S. Dist, Atty., Mr. Tn^Jiam, and Mr. Lanibertson, for 
the United Btâtês. 
John Heirick &ad Cheater M. Dawea, for Chicago, £. & Q. B. Cjj, 
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Ssdnej/ SmUh, for J. C. Peasley. 

Gbesham, J. The grand jury was engaged in the investigation of al- 
leged violations of the Interstate commerce law, by Thomas Miller, gên- 
erai agent of the Chicago, Burlington & Quincy Railroad Company, and 
on November 26, 1890, James G. Peasley appeared in obédience to a 
siibpœna duces tecum commanding him to bring before the grand jury 
specified papers. After being sworn Peasley answered some questions 
propounded to him and refused to answer others, and he also refused to 
producé the papers described in the subpœna. The grand jury there- 
upon appeared in the district court and submitted the following report: 

"To the Hon. Henry W. Blodgett, Judge ofsaid Court: The grand ju- 
rors in attendance upon said court respectfully report that on the 26th day of 
November, 1890, they were engaged in investigating and inquiring into cer- 
tain alleged violations of an act of congress, entitled «An act to regulate com- 
merce,' apprpved February 4, 1887, and the amendments thereto, approved 
March 2, 1889, by Thomas Miller, gênerai agent of the Chicago, Burlington 
& Quincy Railroad Company, said corapany Seing a common carrier, subject 
to the provisions of said act of congress; that on the said 26th day of Novem- 
ber one James C. Peasley, in obédience to a subpœna duces tecum theretofore 
served upon bim, commanding bim to bring ail checks paid to or given to 
Oliver Gallup or 0. D. g. Gallup, or any one by the name of Gallup, at any 
time during the year lâst past, by the Chicago, Burlington & Quincy R. R. 
Company, or any ofBcer tbereof, for commissions for services rendered by 
said Gallup for said compahy, or for pretended services rendered by said Gal- 
lup for said company, or for »ny other cause, together with the bills rendered 
by said Gallup for the services or pretended services for vvhich said checks 
were issued, and the vouchers of said company upon which said checks were 
issued. In obédience to said subpcena said James C, Peasley appeared be- 
fore said grand jury, and, being flrst duly sworn, questions were propounded 
and submitted to the said witness, and certain answers and certain re- 
fusais to answer were made by the said witness, with the grounds for such 
refusai, touching the matters under investigation, and the papers and doc- 
uments mentioned in said subpœna duces tecum, which questions, answers, 
and refusais are as foUows: <* * * Question. What is your business? 
Answer. I am the treasurer of the Chicago, Burlington & Quincy Railroad 
Company. Ç. "What are your duties as such treasurer? A. To supervise, in a 
gênerai way, the collection ofmoneys due to the company, and the properdis- 
bufsements of thbse moneys. Q. When checks hâve been given by the com- 
pany to any one, ànd those checks hâve been paid and returned to the com- 
'jpiiiiy, in wlioseèustody arethey then? A. 1 suppose theyareinthecustodyof 
thé cômpàny. ïhey are held by Mr. William G. Gordon, the assistant auditor 
of the company, who checks up the bank pass-book. Q. Are such checks un- 
der your control and direction? A, ïhey are. Q. A, subpœna bas been 
"served où you to produce before this grand jury ail checks paid to or given to 
:01iver Gallup, or 0. D. S. Gallup, or any one by the name of Gallup, at any 
time during the year last past, bythe Chicago, Burlington & Quincy Railroad 
Company, or any ofiicer tbereof, for commissions for services rendered by said 
Gallup for. said company, or for pretended services rendered by said Gallup 
for said company, or for any other cause, together with the bills rendered by 
said Gallup for the services, or pretended services, for which said checks 
were issued, and the vouchers of said company, upon which said checks were 
issued. , Haveyou those documents with you? A. Ihavenot. Q. Whynot? 
A. Becaùse I was advisèd by counsel not to bring them; Q. Do you refuse 
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to prûduce those documents beforethis jury, in obédience to the subpœna? 
A. I do. Q. Why? A. Because I am advised by counsel that it might 
tend to crirainate myself . Q. Do you refuse to produce them for any other 
reason than that they might tend to criminate yourself ? A. Well, I décline 
by advice of counsel. Q. Do you base your refusai upon the ground tliat the 
production of those papers would tend to criminate yourself? A. On the 
ground that it might tend to criminate rayself . Q. To whom do those papers 
belong? A. To the Chicago, Burlington & Quincy Eailroad Company. Q. 
Had you ever seen the checks described in the subpœna bef ore you were sub- 
puenaed to produce them in court? A. No; I bave never seen them before 
or since. Q. Had you ever O. K.'d any of the checks or vouchers upon 
whieh the checks were issued? A. I had not. Q. Did you in any wise au- 
thorize the giving of the checks, or the making up of the vouchers upon 
which the checks were issued ^ A. 1 never gave any authority of any kind in re- 
gard to the vouchers. I did authorize by gênerai orders the drawing of checks 
by our cashier in payment of vouchers properly approved. Q. To Mr. Gal- 
lup? A. No; except under gênerai orders to issue checks to pay approved 
vouchers. In other words, he was authorized to pay such claims as werepre- 
sented to him to pay if properly approved. Q. Did you yourself hâve any 
knowledge of the considération for which thèse checits were given, or of the 
transaction out of which they grew? A. I did not. Q. Did you know prior 
to the time a subpœna was served upon you to produce thèse documents that 
said documents were in existence? A. I did not. Q. Whatofflcer in your 
company now has the documents mentioned in the subpœna in his possi^ssion? 
A. That is a pretty broad question. It is one I côuld not answer f ully. It is 
beyond my power. Checks, as I bave explained, are in the custody of the 
assistant auditor, who checks them over. Q. Do you know where the docu- 
ments mentioned in the subpœna now are? 4. I do not. Ç. Hâve you given 
orders or directions to any person not to produce the documents mentioned 
in the subpœna? A. Yes; I hâve. Q. To whom did you give those orders? 
A. To Mr. Fabian, who is the cashier, and to Mr. Gordon, who is the assist- 
ant auditor. Q. When did you give those orders? A. To Mr. Gordon this 
morning, and to Mr. Fabian one day last week. I don't remember tlie day. 
Q. Were the orders to Mr. Fabian delivered by you after the service of this 
présent subpœna upon you, or the orders to Mr. Fabian given after the first 
subpœna upon you? A. Yes; they were. Q. Did you give those orders to 
the gentlemen whom you hâve mentioned for the purpose of preventing them 
from producing those documents before the grand jury? A. I did, and by 
advice of counsel. Q. Upon what ground did you give such orders? A. 
That the papers might tend to criminate them and to criminate me. Q. 
Your refusai to produce the checks, papers, and doiaimenta referred to in the 
subpœna is based solely upon the ground that the production of the same 
might tend to criminate yourself? A. I wish to add that whatever papers 
and books of the Chicago, Burlington & Quincy Kailroad Company are in my 
custody and control are so only in my custody as an agent and employé of the 
company. 1 hâve no authority from the company to produce any such books 
or papers before the grand jury, or to furnish them for inspection by the 
grand jury. I décline to produce tlie books and papers desciiljed in the sub- 
pœna for the reason aforesaid, and because the production tliereof would tend 
to criminate the Chicago, Burlington & Quincy Railroad Company, and would 
subject it to penalties and forfeitures. Q. If those checks and other docu- 
ments mentioned in the subpœna are in existence, can you produce them if 
ordered to do so by the court? A, I can.' The grand jury further report 
and say : That prior to theappearance before it of the said James C. Peasley, as 
a witness, testimony had been heard by said grand jury tending tb show that 
certain checks had been given and paid to one O. D. S. Gallup, by certain 
v.44F.no.4 — 18 
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ofScen and agents of sald Chicago, Barlington & Quiney Ballroad Company, 
on bebalf of said company, and that sâid checks were oatensibly given in 
payment of pretended services, but that in fact they were giyen as a rebate, 
ret'und, or.drawback on grain transported from points in otber states to the 
city of Chicago, in the state of Illinois, whereby tlie consignées of sucb grain 
were enabled to obtain a less rate than the rate establiahed by said company, 
which said payments, rebates, drawbacks, and commissions were paid under 
an arrangement and agreement with tbe said Thomas Miller, gênerai freight 
agent of tbe said Chicago, Burlington & Quiney Bailrqad Company, and pur- 
suant to bis orders, and on Touchers certilled by bim. 

"John W. Ohekby, Foreman." 

Peasley was ruled to show cause why he should net answer the ques- 
tions he had refused to answer, and produce the papers and documents 
he had refused to produce, and, failing to do so to the satisraction of the 
court, it was ordered that he appear before the grand jury without de- 
lay, and make answer to the unanswertd questions, and produce the pa- 
pers set forth in the report. He appeared before the grand jury in obé- 
dience to this order, and, upon being interrogated as before, again refused 
to answer the questions, and he also refused to produce the papers be- 
fore demanded, for the reasons that hÏÈ answers to the questions would 
tend to criminate him, and that the production of the papers and docu- 
ments would also tend to criminatô him, and subject the Chicago, Bur- 
lington & Quiney Railroad Company , of which he was an agent, to pen- 
alties and forfeitures. The grand jury again appeared in open court, and 
submitted another report, informing the court that Peasley still refused 
to answer the questions and deliver the papers demanded, and, being 
présent in person and by oounsei, and pèrsisting in his refusai, he was 
adjudged to be in contempt, fined in the sum of $500, and ordered into 
the custody of the marshal, to be held until he paid the fine, answered 
the questions, and produced the papers. After Peasley had been taken 
into custody, he presented his pétition, reciting the foregoing facts, and 
praying that a writ of habeiM corpua be issued, directed to the marshal, re- 
qùiring him to bring th<» petitioner before the court, and that upon a 
proper hearing he be discharged. The pétition averred that the fourth 
and fifth amendments to the constitution of the United States justified 
the attitude of the petitioner before the grand jurj' and the district court, 
and that the, action of both was without jurisdiction and void. 

It appears from the first report of thé grand jury that Peasley's exami- 
nation was limited to a Criminal charge against Miller. Evidence had 
alreâdy been obtained tending to show that Miller had violated the stat- 
ùte, and it was deemed necessary that the grand jury should see the pa- 
pers which Peasley was asked to produce. He testified that while, by 
gênerai orders, he had authorized the payment of checks on vouchers 
properly approved, he had never seen or approved the papers described 
in the subpœna; that he had no knowledge of the considération for which 
the Gallup checks were given, or of the transactions oUt of which they 
gre\r; that he did not even know of thç existence of the checks or papers 
when he was served with the subpœna reqiiiring hin» to produce them; 
that after he heard of their existence, he ordered the oihcers in whosa 
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custody they were to hold them, and not produce them before the grand 
JTiry; that he had no authority from the company to produce the papers 
called for, or any others, and that he declined to produce them for the 
reason that their production would tend to criminate him and the Com- 
pany, and subject it to penalties and forfeitures. Peasley's testimony 
shows that he was not guilty of the offense which the grand jury was 
investigating, and therefore the production of the papers demanded would 
not criminate him. He needed no privilège, and his refusai to produce 
the papers was unauthorized. If, however, the showing which he made 
before the grand jury had been différent, and it had appeared that the 
production of the papers raight criminate him, then, for the reasons 
given in the Counselman Case, ante, — -, he could not claim immunity 
under the fourth and fifth amendments. If a witness cannot claim the 
privilège for the benefit of himself, he cannot claim it for the benefit of 
another, and Peasley's refusai to produce the checks and vouchers, be- 
cause their production would tend to criminate the company, of which 
he is an officer, is based upon nothing iu the Interstate commerce law or 
the constitution. Corporations acting as common carriers between states 
are not liable criminally for violations of the interstate commerce act, 
nor are they exposed to its penalties and forfeitures. For some reason, 
satisfactory to congress, only the offîcers of such corporations and ship- 
pers may be punished for viola ting the 6tatute. 

It foUows that the order of the district court, adjudging Peasley in 
contempt, snd that he be fîned and imprisoned, was authorized, and he 
will remain la the custody of the marshal. 



In re Manning. 
(IM«Mct Court, S. D. New York. Decemtier 16, 1890.) 

PSACTTOB — CÎONTItMPT — WrIT TO FORBIGN DISTRICT. 

A wrlt or order for the punlshment of an officer of the court for contempt noder 
section ?25, Rev. St., cannot run to the marshal of another district. The accused, 
if in another district, can only be reached throngh a proceeding for his arrest there, 
as for a criminal offense, and then must be transferred by order of the court there, 
under section 1014, Rev. St. In that section the clause "or any state where he may 
lie found " applies to the magistrates thereia previously namecL S'oUowIuk i/. £j. v. 
Case, 8 Blatchf. 250. 

In Bankruptcy. 

Evarts, Choate & Beaman, for application. 

Brown, J. The desired writ, which is for the punîshment of an offi- 
cer of the court for contempt in not paying over money as ordered, shonld 
not be ad^rtfaed ta any marshal beyond the territorial jurisdiction of the 
court. A United States court cannot send its process into another dis- 
trict, except where specially authorized so to do by some act of congress. 
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JSSï porte Oràham, 3 Wash. C. C. 456, 462. Subpœnas are tfaus autbor- 
ized to the distance of 100 miles. Suoh contempts as fall within section 
725 of the United States Revised Statutes are criminal offenses against 
the United States, (Pischa- v. Hayes, 3 9 Blatchf. 13, 6 Fed. Rep. 63; In 
rePitman, 1 Curt. 186; New Orlmm v. Steam-Ship Co., 20 Wall. 387,) 
and must be unhesitatingly punished. The accused person may be 
reached by proceedings under section 1014 when found in another dis- 
trict, and may be arrested there, and then transferred in the usual man- 
ner under tbat section; the proceedings there being based upon the writ 
of attachment previously issued by the court having jurisdiction of the 
cause. For ail ordinary crimes there is no other means of reaching per- 
sons in other districts. No procesa issues from the judge or court of one 
district to the marshal of another district. The transfer is made pursu- 
ant to section 1014 only. Proceedings in extradition cases under sec- 
tion 5270 stand on a whoUy différent footing. In re Hmrich, 5 Blatchf. 
414, 421. I hâve not been referred to any United States statu te or 
précèdent that authorizes the process of the court in cases of contempt 
or of any ordinary criminal proceeding to run to the marshal of another 
district. In section 1014 the clause "or any state where he may be 
found," and the next following clause, are both of them qualifications 
and limitations applicable to ail the magistrates previously named in 
that section. It was thus construed and applied in U. S. v. Case, 8 
Blatchf. 260. The above view is in accordance with the décision of Judge 
WiTHEY in the case of U. S. v. Jacobi, 4 Amer. Law T. R, 148, 151, 
where a similar question was examined at length. The warrant must 
be limited to the marshal of this district. 



In re Gooch. 

State of Minnesota v. Gooch. 
ICIrcvM Court, D. Minnesota, TMrd I>Msion. November 35, 1890.) 

CoNSTiTUTiONAL Law — Intbbstate Commekok — Olbomabgarine— OeioinjUi Packages. 
One who sells oleomargarine in the original package, as Imported into the state 
from fiaother state, is not subject to arrest under a law o( the state in whlbh the 
sale bcours entirely forbidding the sale of oleomargarine, as suph statuts Is au un- 
constitutiotial interférence with Interstate commerce. Following Lelsy v. Hû/rdin, 
135 V. S. 100, 10 Sup. et. Kep. 681. 

Haheas Corpus. 

John B. & W. H. Sanbom, for petitioner. 

W.î). CbrnisA, for the State. 

Nelson, J. The pétition of Charles E. Gooch is preaented, praying 
for a writ of haheas corpus to discharge him from an imprisonment alleged 
to be in violation of the constitution of the United States. The writ is- 
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Bued, and proper steps were taken to bripg the légal questions before 
the court. The petitioner is the agent of Armour & Co. of Chicago, 
manufacturers of oleomargarine, in the state of Illinois, and he was ar- 
rested under a warrant issued by a justice of the peace, being charged 
with selling oleomargarine in violation of the laws of the state of Minne- 
sota, and at the hearing was committed on failure to pay a fine imposed 
of $100. The conceded facts before this court are that he sold as agent, 
in the original package, oleomargarine, stamped and put up in aceord- 
ance with the laws of the United States, and which had been imported 
into the state of Minnesota frora Illinois by the owner and manufactur- 
ers, who were citizens and résidents of the latter state, The law of the 
state of Minnesota forbids the sale of oleomargarine in the state of Minne- 
sota, whether manufactured in this or any other state, and makes no dis- 
tinction between the importer who sells in the original package, as im- 
ported, and one who sells it when the package is broken up. 

The questions presented in this case were fuUy considered and decided 
by the United States suprême court in Leisy v. Hardin, 135 U. S. 100, 
10 Sup. et. Rep. 681, and that court decided, in brief, that commerce 
among the several states was subject only to the régulations imposed by^ 
congress, and that the states could not interfère with or regulate such 
commerce; and, further, that the right to transport an article of com- 
merce from one state to another included the right to sell in the unbroken 
imported packages at the place where the transit terminated. The peti- 
tioner then, under the uncontradicted facts, is guilty of no offense in 
selling the oleomargarine in the original package, and his arrest and im- 
prisonment for doing so is ill^al, and in violation of the constitution of 
the United States. The prisoner is entilled to his discharge, and it is so 
ordered. 



New York & R. Cément Co. v. Coplay Cément Co. 

(Circuit Court, E. D. Pennsylmania. Ootober 9, 1890.) 

TkADE-MaBKS— INJEINGEMENT— INJUTTCTION. 

A suit to restrain tfae use of the name "Rosendale Cernent" In the dénomination 
of cemeut manufactured and sold by défendants, cannot be maintained, though such 
name la known by the public to mean cernent made in Rosendale, and défendants' 
manufactory is in another state, unless it be shown that complainants bave an ex- 
clusive ownership or property therein. It is not sufBcient that they, in common 
with certain other persons, hâve a right to use it, and the public may be deoeived 
by défendants' use of the name. 

In Equity- 

The défendants manufactured and sold cément, which they denom- 
inated and put upon the market as "Anchor Rosendale Cément," though 
made in Lehigh county, Pa., from stone quarried there. The com- 
plainants manufacture cément in the town of Rosendale, in the state 
of New York, where there are extensive quarries of cément rock, which 
are worked by some 15 or 20 différent parties. Some pf thèse Ros- 
•endale quarries bave been worked for oyer half a century, but the 
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complainants commenced their opérations about 1874. The cernent 
naade in Rosendale and its vicinîty bas always been called "Rosendale 
Oement," and the complainants contend that the term bas acquired a 
generic signification, applicable to the hydraulic cernent manufactured at 
Rosendale and its vicinity, and inhering in the marketable quality of the 
céments manufactured by the complainants and others. The bill was filed 
for the purpose of enjoining the défendants from using the word " Rosen- 
dale" in describing their cément, and to obtain damages and an account 
of profits for such use. 

^ 0. H. Mathewa and Rmoland Oox, for complainants. 
P. K. Ekdnuxn and Cfta«. Howaon, for défendants. 

Bbadley, Justice, (ffl/ïer stating ihefacta as aboDe.) The relief sought îs 
based on the charge that the dénomination used is untrue, is calculated 
to deceive the public, and opérâtes as an unfair and fraudulent compétition 
against the business of the complainants. They do not prétend that they 
hâve any exclusive right to the use of the term "Rosendale," since it ia 
equally used by the other manufacturers of cemént in the town, some of 
whom hâve establishments of munh longer standing than that of the com- 
plainants ; but they insist that they hâve a right to use it, and to participate 
in the advantages which are attached to it as enhancing the marketable 
valueof their cément. The défendants contend that the name "Rosendale 
Cernent' bas ceased to hâve a mère local significance or application, and 
has come to be a generic term, used to designate the common grade or 
class of Céments otherwise known as American natural céments, to distin- 
guish them from a higher grade or class of céments known as " Portland 
Cément;" this gênerai class of cemènt being by force of accident called 
"Rosendale Cément" beçause it was first made in Rosendale. 

Much évidence has been taken by the parties on this controverted 
question; but the view of the case which we bave taken obviâtes the 
necessity of examining this évidence. Though it be conceded that the 
name "Rosendale Cément" is understood by the public as designating 
the place where it is made and cornes from, and that the défendants un- 
truly call their cément by that name, the question still remains whethex 
they can be prosecuted therefor, at the suit of a private party, who is 
only one of the many who manufacture cément at Rosendale, and truly 
denominate their cément " Rosendale Cernent." Would not the allow- 
ance of such an action be carrying the doctrine of liability for unfair com- 
pétition in business too far? The counsel for the complainants frankly 
concèdes that the principle for which he contends would enable any 
crockery merchant ol Dresden or elsewhere, interested in the particular 
trade, to sue a dealer of New York or Philadelphia who should sell an 
article as Dresden china when it is not Dresden china. It seems to us 
that this would open a Pandora's box of vexations litigation. A dry- 
goods merchant, selling an article of linen as Irish linen, could be sued 
by ail the baberdashers of Ireland, and al] the linen dealers of the 
United States. No doubt the sale of spurious goods, or holding them 
oat to be différât from what they are, is a great evil, and an immoral, 
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if not an illégal, act; but unless thereis an invasion of some trade-mark, 
or trade-name, or peculiarity of style, in which some person bas a right 
of property, the only persons legaJly entitled to judicial redress would 
seem to be those wbo are imposed upon by such pretenses. Tbe public, 
of course, is deeply interested in their suppression, and if the laws are 
déficient, the législature might veryjustly intervene to prevent imposi- 
tions of this kind by public proseculion of the offenders; but to give a 
civil action to every honest dealer against every dishonest one engaged 
in the same trade would vex the courts and the country with an access 
of multitudinous litigation. The law furnishes us with an instructive anal- 
ogy on this subject. No man can maintain a private action for a public 
nuisance, though he is injured by it, unless bis injury is of a spécial 
character, difiereVit from that which is sustaùaed by the public generally. 
This is a sound rule of the common law. It is intended to prevent vex- 
ations litigation. When an injury is a public one it should be prose- 
cuted as a public wrong. So hère the wrong, if there is one, is com- 
mitted against the public. If it be said that the cernent manufacturers 
of Rosendale are specially injured, because their trade is affected, it may 
be properly answered thaï they are ail injured alike. It is a public in- 
jury as to them, just as it would be to ail the dealers in linen for a man 
to sell as ïrish linen fabrics that are not such. It is a damage to 
the complainants and the other cernent manufacturers of Rosendale for 
the défendants to sell their cernent as Rosendale cernent, but, like many 
other cases of damage, in our judgment, it is of that kind which the law 
calls damnum, absque injuria. The défendants may lay themselves open 
to prosecution by their customers, or possibly by the state, if they are 
guilty of fàlsely selling their cemnnt as of a class or sort to which it does 
not belong, but that is no reason for sustaining an action against them at 
the suit of those who deal in such cément. In our view, if a person 
seeks to restrain others from using a particular trade-mark, trade-name, 
or style of goods, he must show that he bas an exclusive ownership or 
property therein. To show that he bas a mère right, in common with 
others, to use it, is insufEcient. 

We may add to the considérations already suggested, that it is difficult 
to see how any just basis can be laid for an account of profits between 
the complainants and the défendants that would not equally apply to 
the 15 or 20 other manufacturers of cernent at Rosendale, who, if this 
suit is sustained, might, with equal justice, prosecute for the same 
profits. Thèse incidental suggestions, however, are apart from the.main 
argument, which, of itself, seems conclusive of the case. 

We hâve not thought it necessary to review the cases that bave been 
cited and commented on by counsel. The question is nearly a new one, 
and we do notfind ourselves confronted by any lineof au thorities which 
ought to control our own judgment and view of the matter. We bave 
relied upon the gênerai principles of the law which seem to be the most 
applicable to the case. The bill must be dismiesed. 

McKehnan, Circuit Judge, coucurs. 
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EOiiPSE Manuf'g Co. V. Adkins et al, 
{Circuit Cau/rt, N. D. IlUnoîa. July 81, 1890.) 

1. Patents toh Inventions — Design fob Manufactubb. 

The ide& of ornamenting the upper or lower portion of the pipes of a raâlator to a 
uniform beight so tbat it wiU présent ornamental and plaln parallelograms la coc- 
trast, is patentable as a "new and original design for a manufacture" under Rey. 
8t. U. S.S4tt29. 

a. Same— Evidence or Invention. 

The patentée is not shown not to hâve been the inventer of the design by the fact 
that bis draughtsman made a drawing of the radiator pipes, showing tbeir form and 
size, and an arohiteot drew the figures for the particular ornamentation adopted in 
the radiators manuf actured and put on the market by the patentée. 

/ 
Dyrenforth & Dyrenforth, for complainant. 

E. S. Bottvm, for défendants. 

Blodgett, J. This is a bill in equity, chargîng défendants with the 
infringement of design letters patent No. 17,270, granted April 19, 1887, 
to Léon H. Prentice for a design for a radiator. The scope of the pat- 
ent is descxibed by the patentée in his spécifications as follows: 

"The leading feature of my design consists in the upright or vertical pipes 
of the radiator, having a comparatively plaln or even surface for a portion o£ 
tbeir length frorn the bottom up, and with an ornamented surface consisting, 
preferably. of embossed or depressed ornamentation at the top or upper part, 
the plain portion constituting tlie lower or base portion of the radiator, and 
the figured or ornamented portion constituting the top or crown of the same, 
the plain and figured portions olïsetting each other, and presenting a contrast- 
ing appearance between the upper and lower parts of the radiator. Thèse 
portions of the surface give the radiator a pleasing appearance. « * * The 
invention consists in the radiator, composed o£ a séries of vertical pipes or 
loops of uniform height, having the crown or top portion of the pipes or loops 
ornamented or figured a uniform distance f rom tlie top downwaid, the portion 
below belng comparatively plain. In this manner the ornamented and plain 
portions of the aggregate surface of the radiator constitiite two rectangular 
parallelograms, one above the other. A similar effect would be produced by 
transposing the plain and figured portions. What I daim Is the design for a 
radiator herein shown, consisting of a séries of upright pipes or loops of uni- 
form height, having the upper and lower portions of their aggregate surface 
distinguished from each other by ornamentation, so as to présent rectangular 
figures. A, B, in contrast." 

The défenses set up are: 

"(1) That Prentice was not the original inventor of the design covered by 
the patent; (2) that défendants do not infringe; (3) that the patent is void, 
as not being within the provisions of the statute which authorizés the grant- 
ing of design patents." 

It wîll be seen that this patent is not for any spécifie form of orna- 
mentation. It does not describe what the ornamentation shall consi&t 
of further than to say in the spécifications that the patentée prefers "em- 
bossed or depressed, ornamentation," but what kind of ornamentation it 
shall be, whether a Greek pattern of Unes, or a leaf, or vine, or scroll, 
or any other embossed or sunken figures, is not iudicated. The sole 
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Boope of the patent is the idea of omamenting the upper or lower por- 
tion of the pipes of a radiator to a uniform height, so that it will présent 
omamented and plain parallelograms, in contrast. Astothe claitn that 
Prentice was not the first to conceive the idea of thus ornamenting a ra- 
diator, there is no proof on the part of the défendant which shows that 
any person had precededhim in this field. The proof upon which the 
défendant relies in support of this part of the défense is that one Dixon, 
who was a draughtsman or designer for Prentice, was the originator of 
the design, and that a Mr. Root, who was an architect in the city of 
Chicago at the time, made the design for the particular figures which 
were adopted by Prentice as his ornament. I hâve no doubt, from the 
proof, that Mr. Dixon made a draft of the radiator pipes, showing their 
form and size, and that alter he had so doue, Mr. Prentice informed or 
direeted Mr. Root, as to the locality of the ornamentation which he pro- 
posed to put upon the radiator; and that Mr. Root drew the figures for 
the particular ornamentation which Mr. Prentice adopted in the radi- 
ators which he manufactured and put upon the market. But it will he 
noticed that Mr. Prentice does not claim to hâve been theinventor of the 
radiator or the radiator pipes. He simply claims his patent for the idea 
of ornamenting a portion of the pipes, instead of leaving them entirely with 
plain surfaces, and for putting this ornamentation of uniform height on 
each pipe, so that the radiator would show an omamented parallelograin 
and a plain parallelogram, in contrast. The drawing of the pattern, or 
figure, from which the pipe itseif was to be cast, showing its shape and 
gênerai form, is not what is covered by the patent, and thiâ may hâve 
been the invention or product of Dixon's mind. So too, the particular 
style of scroU work which Mr. Prentice adopted for radiators, which he 
was himself to manufacture, under his patent does not imply that Root 
was the originator of the idea of ornamenting a radiator in parallelo- 
grams, as is showQ and claimed by the patent. 

This class of patents is allowed by section 4929, Rev. St., which pro- 
vides: 

"Any person who, by his owninduslry, genius, efforts, and expense, has 
invented and produced any new and original design for a manufacture, bust, 
statute, allo-relievo, or bns-relief ; any new and original design for the print- 
ing of woolen, silk, cotton, or other fabrics; any new and original impres- 
sion, ornament, patent (pattern) print, or picture to be printed, painted.cast, 
or otherwise placed on or woiked înto any article of manufacture; or any 
new, usef ul, and original shape or configuration of any article of manufact- 
ure, the same not having been known or used by others before his invention 
or production thereof, or patented or described in any printed publication, — 
may, upon payment of the fee prescribed, and other due proceedings had, the 
same as in cases of inventions or discoveries, obtain a patent tlierefor." 

I am of opinion that the design covered by this patent cornes within the 
first clause of this section as a " manufacture," rather than within the third 
clause as an "original impression, ornament," etc., as is insisted by the 
complainant's coUnsel. The second clause requires, as I think, that there 
should be a description of the design which is to be "printed, painted, 
cast, or otherwise placed on or worked into any article of manufacture." 
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For illastration, a chair is an old article of household furniture of which 
many forms are found aud known, but if a person has invented or orig- 
inated-a new mode of ornamenting a chair by placing ornamentation of 
any kind upon a certain portion of the article, so that the ornamented 
portion will stand in contrast to the unornaraented portion, it aeems to 
me that it cornes vcithin the provision fora "design for a manufacture;" 
that is, a manufacture of radiators which shall be ornamented in a spé- 
cial wayby ornamentation upon a portion thereof. In this connection, 
I think the following paragraph from a récent décision of Judge Coxe in 
Untermeyer v. th-eund, 37 Fed. Rep. 342, is pertinent: 

"A design requires invention; but a différent set of faculties arç brought 
into action from those required to produce a new process or a new ojacliine. 
In each case there must be novelty; but the design need not be useful in the 
popnlHr sensé. It mustbe beautiful. It must appeal to the eye. The dis- 
tinction is a metaphysical one and di£Qcult to put iuto words. A graceful 
pattern for the handle of a spoon or fork may attract many purchasers, and 
yet it çannot be said that the embodiment of thèse designs requires an exer- 
cise of the ' intuitive facultyôf the mind' in tlie sensé that this facnltyis ex- 
ercised in inventions lilfe the téléphone or the safety-lamp. The policy which 
protects a design is akin to that which protects the Works of an artist, a 
sculpter, or a photographer, by copyright. It requires but little invention, in 
the sensé above referred to, to paint a pleasing picture. and yet the picture is 
protected because it présents the personal characteristics of the artist, and be- 
cause it is his. So with a design. If it présents a différent impression upon 
the eye from anything which précèdes it; if it proves to be pleasing, attractive, 
and popular ; if it créâtes a demand for the goods of its originator, even though 
it be simplô and does not show a wide departure from other designs, its use 
will be protected." 

This being my view of the scope and intention of the statute under 
which the patent was granted, I am of opinion that the patent should 
be npheld, and there can be no doubt, from an inspection of the défend- 
ants' radiators, which are introduced in évidence, that the défendants 
infringe the patent by ornamenting their radiators fora uniform distance 
from the top downward, so as to show an ornamented rectangular paral- 
lelogram, and an unornamented rectangular parallelogram, one above 
the other. A decree may be entered finding that défendants infringe, 
and directing an accounting of profits and damages, and a perpétuai in- 
junction agaiust further infringement. 
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Hake V. Beown a ci, 
(CîreuU Court, S. D. New Torl:, Deœmber 15, 1890.) 

1. Patents pob Inventions— Bbvbl-Edqed Cahds — ^Novbltt. 

The first claim of letters patent No. 219,464, granted to Philip Hake, Sep- 
tember 9, 1879, for a device for making and ornamenting bevel-edged cards, is 
Toid, as it appears that the method of such claim was knowu aud practiced 
prior to plaintitt's discovery thereof. 

a. Bame — Burrs fob Infbin sèment — iiEHBABIlîa. 

In a suit for infringement of a patent not previously adjudlcated upon, atter a 
decree for complainant, défendant'» motion to reopen the case and take further 
proofs \riU be granted on condition tbat défendant pay complainant's couusel fee 
for the previous argument, where the testimony sought appears to be newly dis- 
covered, material, and not merely cumulative, aud défendants bave not been guilty 
of great lâches. 

In Equity. 

Suit by Philip Hake against George F. Brown and another for the in- 
fringement of a patent. A motion for rehearing was made in this case, 
and denied. Another motion was thereaftef made to reopen the case, 
amend answer, and take further proofe. 

Arthur v. Briesen, for orator. 

Walier D. Edmonda, for défendants. 

Wheeler, J. This cause has now been heard on motion of défend- 
ants for leave to annend the answer and to take further proofs. The tes- 
timony sought appears to be newly discovered, material, and not merely 
cumulative. The défendants do not appear to hâve used ail due dili- 
gence, but their lâches do not seem so great that they should be de- 
prived of ail relief in this direction. A motion for a rehearing has been 
before made and overruled, but this motion has not been before made. 
This is the first adjudication upon this patent, and it should, if it can 
be consistently , made upon a full showing. Upon the whole, the mo- 
tion is granted, without préjudice to the injunction now in force, upon 
the express condition that the défendants pay to the clerk of this court for 
the orator's counsel a reasouable counsel fee for the argument on final 
hearing already had, to be fixed by the clerk within 20 days, and that 
in case the défendants finally prevail upon the évidence sought, the ora- 
tor shall recover of the défendants the taxable costs of the cause hitherto 
as they would be taxed in ordinary cases where costs are recovered. 

ON BEHEAKING OT>0N ADDITIONAI. PBOOFS. 

The new évidence in this case shows satisfactorily and beyond fair 
doubt that the method of making and ornamenting bevel-edged cards 
of the first claim of plaintifTs patent was known to and practised by 
Thomas J. Mooney and others prior to the plaintifFs discovery thereof, as 
set up in the answer of the défendants. The défendants are therefore 
entitled to a decree upon the terms imposed in granting the motion for 
a rehearing. Let a decree be entered dismissing the bill of complaint, 
with costs to the plaintiff to the granting of the motion for rehearing, 
and with costs to the défendant subséquent thereto. 
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Brtjsh Electric Co. v. Ft. Wayne Electric Co. 
(Cîrcuit Court, D. Indiana. Deoember 10, 1890.) 

Patbkts roK Inventions— Electric Lamps— Infringement. 

The lamp manufactured under letters patent No. 219,308, granted to Charles P. 
Brcsh, September 2, 1S79, for"axielectric lamp, " is a duplex lamp, organlzedto burn 
two or more pairs of oarbons sucoessively, and its dlstinguishing features are the 
arrangement of the feedlng mechanlsm, so that thecarbons of the two pairs are 
dissimultaneously separated to form the arc, and after the arc is formed between 
two carbons one is fed towards the other as fast as it is consumed, and, when this 
pair is fully consumed, the electric curreutis automatically transferred to the other 
pair. This feeding mechanism is operated entirely by electricity. Brush showed 
in Ms spécifications that the feeding oould be done by a clutch mechanism, sug- 
gested that it might be done by clock-work, but expressly said thathe did not limit 
himself to any spécifie mechanism for obtaining the desired resuit. Held, that the 
patent is infringed by a lamp having the same charaoteristics, and d^ering only 
in that the feeding mechanism is operated by clock-work, which, however, is 
brought into action and controlled by electricity ; and it is immaterial that in the 
latter the carbons may be separated by hand, where it appears that if this is not 
done the machine will do it as in the Brusn lamp. 

In Equity. 

H. A. Seymour and Offidd & Fowle, for complainant. 

R. S. Taylor, for défendant. 

Before Geesham and Blodqett, JJ. 

Blodgett, J. This is a bill for an injunctîon and accountîng, by 
reason of the alleged infringement of patent No. 219,208, granted to 
Charles P. Brush, on the 2d day of September, 1879, for "an electric 
lamp." The suit was commenoed on the Ist day of July last, and com- 
plainant very sooo thereafter moved for an injunction pmdente lite, which 
motion was heard in the early part of October last. This patent bas 
been four times before the courts of this circuit, and once before the cir- 
cuit court for the northern district of Ohio, presided over by Judges 
Beown, of the eastern district of Michigan, and Ricks, of the northern 
district of Ohio, in ail which cases the patent was carefully considered in 
the light of the prior art, and its novelty and utility fully sustained. 
The only question seriously contested upon this hearing for injunction 
was that of the alleged infringement of the defendant's device upon the 
device covered by the complainaut's patent. The défendants manu- 
facture electric lamps, made substautially in accordance with a patent 
granted to James J. Wood on the 24th of June last. The Wood lamp, 
like that of Brush, is a duplex lamp, organized to burn two or more 
pairs of carbons successively, but the feeding device of the Wood lamp 
is partially actuated by clock-work, instead of its being operated entirely 
by action of the electric current, as in the Brush. In the Wood lamp, 
however, the clock-work mechanism is brought into action and controlled 
by the electric current. The dlstinguishing features of the Brush lamp 
is the arrangement of the feeding mechanism, so that the carbons of the 
two pairs shall be dissimultaneousl}' separated for the purpose of form- 
ing the arc, and that, after the arc is formed, one of the carbons of the 
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pair between which the arc is formed shall be fed towards the other as 
fast as it is consumed, so as to préserve a steady and uniform light, and 
that when the first pair of carbons is fully consumed, the current is au- 
tomatically transferred to the other pair, and the arc is formed between 
them, which are in turn fed together by the feeding device until consumed. 
The Wood lamp bas the same characteristics. The carbons of each pair 
are dissimultaneously separated, and the arc is formed by the action of 
the current pàssing through magnetic coils, as is done in the Brush lamp, 
but the feeding, as the burning carbons are consumed, is regulated in 
Wood's lamp by a clock-work. It does not seem to us that the inter- 
position of this clock-work to do the feeding after the arc is formed es- 
sentially dififerentiates the Wood device from that of Brush. The electric 
current is the efficient motor in both lamps for forming the arc, and 
controlling the action of the finding mechanisms. Brush evidently saw 
that the feeding could be done in many ways after the arc was established. 
He showed a clutch mechanism for doing the feeding, but expressly says 
in bis spécifications: 

"I do not in any degree limit myself to any spécifie method or mechanism 
for lifting, moving, or separating the carbon points or their holders, so long 
as the peculiarf 11 notions and résulta hereinalter to be specitied shall beaccom- 
plished." 

And further on in his spécifications he suggests that clock-work n)ay 
be substituted for his clutch mechanism. Before Brush entered the 
fiéld, electric lamps h ad been contrived which burned two sets of car- 
bons alternately, shifting the arc from one pair to the other at short in- 
tervais, making a flashing, unsteady, and unsatisfactory light. The 
problem which Brush set himself to solve was to secure the complète 
combustion of one pair of carbons beibre the arc was transferred to the 
other pair, and the transfer of the arc to the other pair by the automatic 
action of the electric current, so that no attendant was needed to light 
the second pair after the first pair was consumed, thus securing a lamp 
which would give a steady arc light of from 16 to 20 hours' duration. 
This he accomplished by his mechanism, which caused the dissimul- 
taneous séparation of the two pairs of carbons by the automatic action 
of the electric current actuating his separating déviées, and a feeding de- 
vice for bringing the carbons together as làst as they were consumed. 
This long step forward in the art was taken by Brush, and at the prés- 
ent stage of the art it seems that the inexorable law of the electric cur- 
rent requires that when two or more pairs of carbons are to be burned 
successively, the carbons of each pair must be dissimultaneously sep- 
arated and the arc produced between the pair last separated. Having 
done this for the art, Brush is entitled to cover ail meaus équivalent to 
his own for obtaining the same resuit, one of which is a clock-work feed- 
ing device. 

The argument ingeniously and ably made in behalf of défendants is 
that Wood has evolved his lamp along the Unes indicated by the inven- 
tions of Denayrouse and Meynall, who had preceded Brush. But neither 
of thèse inventors produced a lamp where the carbons would be burned 
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successively. It seems to be the hi8tory of many great inventions that 
the mihds of many persons, without any concert of action, are at about 
the same time attracted to the subject, and each sets himself at work to 
inventa mechanism which shall produce the desired new resuit and 
meet the felt public want. One of the experimenters suoceeds while ail 
the rest fail. After the one has succeeded it is easy to go back into the 
liinbo of thèse old failures apd in the light of the successful machine, 
by perhapS siight changes, make thèse old abortive attempta do the work 
of the successful inventer. But it is the successful expérimenter who 
has shown them the way, and he, and he alone, who is entitled to be 
called the inventor, and be protected by a patent. The successful in- 
ventor may ev«n bave taken advantage of hints and suggestions from the 
abôrtivë attèmpts of others; but that does not entitle them, or any one 
else, to appropriàte his successful machine. 

It was strenuously urged by the able counsel for the défendant, both 
in his oral and printed arguments, that the Brush patent shows two feed- 
ing devices, while the Wood lamp shows but one feeding device or mech- 
anism. This position, if correct, would hardly, we think, answer the 
charge of infringement; but we do not entirely agrée with the leamed 
counsel in his position that Wood has only one feeding device. The 
clock-work mechanism of Wood is practically as much a separate device 
for each pair of carbons as the clutch mechanism of Brush, for, while 
Wood's clock-work is made to feed each pair of carbons in turn, it feeds 
the first by one pinion and the next one by another pinion, after the arc 
has been produced between the second pair by the action of the elec- 
tric current, thereby making his device as much a duplex feeding device 
as is that of Brush. 

The feature of the Wood lamp which allows the attendant when he 
lights the lamp, or puts the lamp in circuit, to separate the carbons of 
one pair by hand, instead of allowing that to be done by the opération 
of the dectric current, as is done by Brush, does not, it seems to us, in 
any degree évade the Brush patent, because it clearly appears from the 
proof and opération of the machines, as exhibited upon the hearing of 
the motion, that if the attendant did not latch up the upper carbon of 
one pair the machine itself would automatically do so, the same as it is 
done in the Brush lamp; and the manual séparation of one pair of car- 
bons, even before the lamp is lighted, is nothing but the adoption of 
Brush's dissimultaneous law, and it leaves the arc to be formed between 
the pair of carbons last separated. In this as in almost ail cases on in- 
fringement, there are siight différences in mode of construction and de- 
vices for the resuit accomplished by the patent. It is rare that we find 
an infringing machine which is copied with Chinese fidelity from that 
which it is claimed to infringe, but the infringers always endeavor to es- 
cape the charge of infringement by some modifications which shall ap- 
parently cause their machine to differ from that of the patentée. The 
essential thing, however, to be considered in ail such cases is whether 
the principle embodied and claimed in the patent has been substantially 
used by the défendant, and if we find that it has been so substantially 
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used it ifl the duty of the court to protect the patentée, however ingeni- 
ous may be tbe mode of iafringemeat. The motion for an injonction 
is tberefore sustained. 



Ka^ne V. Hnooms Cbaceer & Gandy Go. ei al. 
(Circuit Cottrt, W. D. Missouri, W. D. December 11, 1890.) 

1. PATBNTS for InVBUTIONS— INIBINGEMBUT— iNJTmOTION. 

Injunotlon torestraiB infringement of a patent will not be granted against a cor- 
poration wbicb bas disposed of tbe business in whicb the patented device was used 
before the bill was flled, and bas not since used it. 
a. Sams. 

Nor will injunction be granted agalnst the président of sucb corporation, who 
bas been retained as an employé by the pnrcbaser of the business of the corpora- 
tion. 
8. Samb— Tempobabt Injuncmok. 

In the absence of a prior adjudication of tbe valldity of a patent and of proof of 
gênerai acquiescence tberein, the court will not grant an injunction penâ-ente lite 
on a bill to restrain infringement, where the proof leaves it uncertain as to tbe pat- 
entability of the patented article, and where it appears tbat respondents bave 
large and valuable property, and are perfectly solvent, and the measure of com- 
plaioant'B damages m case his patent is flnally established can be easily ascertained. 

Banning, Banning & Paygon and Huston & Parrish, for complainant. 
GaruÂy, Green <fc Gmidy, Offidi, Towle & Linthieum, and Warner, Dean 
& Hagerman, for défendants. 

Philips, J. This is an application for injunction for the infringement 
of letters patent granted one George D. Moffat of Chicago, 111., assigner 
of Thomas Kane, letters No. 356,394, dated January 18, 1887, entitled 
"Candy, and process of manufacturing the same. " The Huggins Cracker 
& Candy Company is a corporation of the state of Missouri, at Kansas 
City, Louis Huggins is a citizen of the state of Missouri, residing in this 
district, and the American Biscuit & Manufacturing Company is a cor- 
poration of the state of Illinois, at the city of Chicago. Where the pat- 
ent is clear on its face, and its validity is not assailed aliunde, injunction 
is not only an appropriate, but may be termed the natural, remedy for 
an infringement. Injunction is, however, an extraordinary remedy, 
and the discrétion of the chancelier obtains in granting the writ in pat- 
ent cases, as in other applications for injunction in equity. No further 
discussion of the mérita of the patent in question will be indulged than 
is deemed necessary to warrant the conclusion reached on this applicar 
tion for a temporary writ. 

As to the Huggins Cracker & Candy Company the writ is refused, for 
the reason that I am satisfied, on the showing now made, that some three 
months pnLor to the filing of the bill herein this company sold and con- 
veyed its stock, material, and plant to the American Biscuit & Manu- 
facturing Company, since which time it has not employed the patented 
device in question. As the office of the writ is to restrain au existing 



288 FEDERAL REPORTEE, Vol. 44. 

user, it will not be granted after the use bas ceased. Brammer v, Jones, 3 
Fisb. Pat. Cas. 340. It is true the bill avers that this transfer was and 
is simulated; that the Huggins Cracker & Candy Company but entered 
into what is commonly known as a "trust," retaining its corporate au- 
tofiomy, still pursuing ita customary business, with corporate respon- 
sibility, looking only to the success of the "combine" for its profits, and 
being subject to such compact. It is also true that some évidence of the 
continued business, eo nomine, by the Huggins Cracker & Candy Com- 
pany is presented by the use of the letter-heads of the company in cer- 
tain correspondence of Louis Huggins, its former président. But the 
counter-affidavits so clearly show an absolute sale and transfer and the 
retirement froni such business by the corporation, as such, that it would 
be unreasonable to hold that the complainant had made out a prevailing 
prima Jade case sufficient to warrant a restraining order against the cor- 
poration. 

As to the respondent Louis Huggins, the facts disclosed are that he 
was the président of the Huggins Cracker & Candy Company, and, when 
the sale and transfer were raade to the American Biscuit & Manufact- 
uring Company, he was retained by the latter company merely in charge 
of the concern in Kansas City. At the time of filing the bill herein, he 
was only the employé of the American Biscuit & Manufacturing Com- 
pany. Whatever he did in the matter of the imputed use of the pat- 
ented device was for and on behalf of the latter corporation. In such 
case the injunction, if granted, should go against the corporation, and 
not the servant; for if the corporation be enjoined, the servants occupa- 
tion is gone. 

The more important question is as to the right of an injunction pen- 
dente lite against the American Biscuit & Manufacturing Company. The 
record proofs and the évidence aliunde leave it uncertain as to whether 
or not MofFat was the first discoverer of the alleged patented device. A 
patent was granted on the 23d day of December, 1884, No. 309,720, to 
William P. and James W. Kirchoff, for an improved process of, and ap- 
paratus for, the manufacture of candy. There was no contention at the 
hearing that this Kirchoff process is not substantially identical with the 
process claimed by the MofFat patent, and the proofs contirm this. It is 
true there was an interférence conleat had before the patent-office, at the 
instance of the complainant, prior to the grant of the Mofïat patent, and 
that the Kirehoffs withdrew frora the contention in favor of Moffat, and 
authorized the issue of the patent to hini. But the fact remains that, 
while Moffat asserts that he was the discoverer of the claimed process and 
résultant product anterior to the Kirehoffs, and had so publicly proclaimed 
his discovery, and that the Kirehoffs simply took advantage of bis pecun- 
iary inability to prosecute his invention to patent, and availed themselves 
of the fact to intercept his application by filing an earlier caveat, yet the 
Kirehoffs make affldavit that they conceived the invention in November, 
1875, and made an apparatus to carry out the process as early as May, 
1882, and practically and publicly used the same in 1882, while Moffat 
claima to hâve made his discovery in October, 1881, and put it to prac- 
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tical use in October, 1882. It also appears from the papers in the case 
that the complainant, Kane, paid the Kirchoffs $6,500 for their patent, 
about the timeof their consent, fîled in the patent-office, that the patent 
might issue to Moffat. It may be true, as asserted by complainant, that 
this $6,500 was paid by him solely by way of compromise, as the short- 
est road to peace, and the détermination of a contest which could only 
postpone the realization of his expectations under a claim justly entitled 
to be protected by a patent. But as the matter stands, witbout more, 
there is grave misgiving as to the bona fides of this transaction. Again, 
if, as a matter of fact, Moffat made his discovery, as now clainied by 
him, a serious question arises, whether or not he bas not slept upon his 
conception so long before applying for a patent as to warrant the pre- 
sumption of a dedication to the public use. If the Kirchofï's in taking 
out their patent omitted to make claim of other devices of combination 
apparent on the face of their patent, which, as now claimed, were essen- 
tial to its practical use and effect, the law présumes as to thera that it 
was a dedication to the public use of the omitted matter, and they could 
make no subséquent claim thereto, untîl they had, with ail due dili- 
gence, surrendered their patent for reissue, and made proof that the 
omission arose wholly from inadvertence, accident, or mistake. MiUer 
V. Brass Co., 104 U. S. 350. What is not claimed becomes publie prop- 
erty. Mahn v. Harwood, 112 U. S. 354, 5 Sup. Ct. Rep. 174. 

If, as a matter of fact, Moffat, living in the same town with the Kir- 
choffs, knew, as he seems to hâve known, of the grant to them, and 
stood by for two years without contest, now claims that the Kirchoffs ap- 
propriated his property in invention, is he in any better condition that 
would hâve been the Kirchoffs in laying claim to the omitted subjects? 
And will the law allow him, after such lapse of time, to obtain patent 
for the device known to him, and publicly put in use by the Kirchoffs 
and himself? 16 U. S. St. p. 201, § 24. Again, is not the Moffat pat- 
ent invalid as to the third claim upon which relief in part is sought by 
this bill? His application was filed in 1886, and the patent was firsl 
issued in January, 1887. The third claim as laid by him was: "A 
new product, the hereindescribedcandy, composed of glucose and grape 
sugar, having, as distinctive characteristics, whiteness, clearness, hard- 
ness, and a résistance to atmospheric moisture.'" After he filed his ap- 
plication, and a month after the grant, the complainant, Kane, as as- 
signée, tendered a surrender, and applied for a reissue, in which the 
spécification was changed in lines 19 and 20, page 2, by striking out 
the words "grape sugar," and substituting therefor the Words "cane 
sugar," and the reissued patent ran accordingly. There is such a radical 
différence between grape sugar, as thus employed, and cane sugar, as to 
make the change not only important, but an enlargement of the scope 
and effect of the original patent. The bill itself recites, respecting thèse 
amendments, "that such letters patent, being found to be inoperative 
or invalid by reason of an improper and defective spécification, * « * 
was afterwards surrendered, and duly canceled by the commissioner." 
There was no affidavit made by Moffat, the inventor, that the omission 
v.44F.no.4 — 19 



290 FEDERAL REPORTER, VOl. 44. 

in the spécification was thrôugh inadvertence, accident, or miatake, and 
nothing to this efFect appearsy Without such showing, the commissioner 
was not authorized to make. the reissùe. MiUer v. Brass Oo. swpra; Mof- 
fit V. Bogm, 106 U. S. 423, 1 Sup. Ct. Rep. 70. The reissue could 
not enlarge the claim of the original patent. Its office is solely to per- 
fect the description attempted, in the original, or to narrow and circum- 
scribe thegrant. Dunbary. WkUe, 15 Fed. Rep. 747; Nye v. AUm, 15 
Fed. Rep. 114; Giant Powder Co. v. Qalifomia, etc., Co., 6 Sawy. 508, 4 
Fed. Rep. 720; Knightv. RaUroad Co., 3 Fish. Pat. Cas. 1. 
The other two daims of the patent are as foUows: 

"First. ïhe improved method of manufacturing candy.consistingin cook- 
ing a eotnpound of cane sugar and glucose in caotto until it acquirea a con- 
sistency appropriate for the production of the candy demanded. Second. The 
improved method of manufacturing candy, consisting in cooklng cane sugar 
and glucose in vacuo until it arrives at a hard crack or stick-caudy consist- 
ency." 

The commissioner of the patent-office had firstrejected the application 
of Moffat for want of novelty, on account of prior grants to the KirchofFs 
and to one Chase, which the commissioner said " fuUy met the inven- 
tion." There were at that time three p|her prior patents touching this 
matter which do not appear to hâve been brought to the attention of the 
officer who had this question under considération. One was a patent to 
Gossling in 1864, one to Nossian in 1874, and one to Gieseke and Ham- 
lin in 1882. If the Chase patent influenced the action of the depart- 
ment in the rejeotion of the Moffat application, the other above-named 
patents ought to hâve presented quite insuperable obstacles. Thèse 
prior patents clearly show that at the time of granting the Moffat patent 
there was nothing novel in the process of cooking a compound of glucose 
and cane sugar in water, nor was there any novelty in employing a 
vacuum pan for this cooking instead of the old fashioped open oven. 
Notwithstanding the claim of Moffat in his spécifications to the contrary, 
the Nossian spécification distinctly presented the vacuum pan or con- 
denser for his process, and the boiling tp a degree of heat approximating 
that of Moffat's. The spécification récites: 

"By my apparatus and process I am enabled to evaporate and reduce to 
syrup of proper coiisistency rauch morerapidly than has heretofore been done 
in open pans» without any possible danger of scorching or burning the same, 
and can manufacture ail varieties of ruck candy thereby at a much less cost 
than bas been possible by the old method of manufacture, and produce it in 
large quantities, perfectly clear and colorless." 

Nor was his invention and process limited to the manufacture of rock 
candy, as is mainfested by the further statement in his spécification, for 
he says: 

"My invention is designed particularly for the manufacture of rock candy, 
in which case the syrup, after reacbingthe proper consistency, is run into the 
ordinary moulds, provided with strings, as usual, to facilitate crystallization. 
But it is évident to those skilléd in the art of inaking candy that my inven- 
tion may be employed with equal advantage for the manufacture bf other 
varieties of candy." 
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The first of his claims was: 

• "The process herein desCribed of réducing syrup to proper cqnsîstençy for 
the manufacture ôf candy by evapotating the sanie at a température of 80^ 
Beaumur in a vacuum, as and for the purpose described." 

Mofifat's especial claim is: 

"To produce candy, more especially stick candy, of a quality superior tothat 
resulting from the ordinary process a» regards its clearness or brilliancy, its 
stretigth, and its résistance to atmosphéric influences, and at the same time 
to lessen the eostof manufacture." 

He further claims that hitherto in the manufacture of candy it had been 
customary to boil the cane sugar either alone or with a per cent, of 
glucose not çxceeding 25 per cent. , in open kettles or pans, and he had 
discovered that by the addition of a larger percentage of glucose he was 
enabled to produce the candy claimed by making use of a vacuum pan. 
The substance of thèse identical claims was embraced within the spécifi- 
cations of the preceding patents either taken separately or together. 

The question of difSculty in my mind, as at présent advised, is whether 
or not the Moffat patent does not simply takeold and known appli- 
ances or apparatus, and, by combining well-known substances in an 
équivalent form, produce results or a product which require merely 
mechanical skill, vigilance, and care, without calling into réquisition in- 
ventive genius. The stick candy produced by him is by boiling a com- 
pound of cane sugar and glucose syrup in vacuo to a certain consistency 
80 as to avoid coloration and brittleness with liability to atmosphéric in- 
fluences on the one hand, and, reaching crystallization on the other. As 
in the processes of one or more of the patents above named, the charac- 
teristic is the evaporation of the syrups and in vacuo to such an extent 
that the stick candy will be produced. This is, it seems to me, after 
j'ou hâve the compound boiled together and in the vacuum pan, sub- 
stantially nothing more than carrying on the boiling process to a given 
point of evaporation, so as to pass the degree of brittleness and darker 
coloration, and yet not go so far as to reach crystallization. Does this 
require inventive genius, or merely mechanical skill, vigilance, and care, 
any more than that which a compétent cook would exercise in boiling 
an egg or making angel food? As is said in Smith v. Nichols, 21 Wall. 
112: 

"A mère carrying forward of an original conception patented, — a new and 
more extended application of it, — in volving change only in form, proportions, 
or degree; the substitution of équivalents, duing the same thing as did the 
original invention, by substantially the same means, with better effects, — ia 
not such an invention as wlU sustain a patent. It is the Invention of what 
Is new, and not the arrivai at eomparative superiority or grealer excellence 
in that which was already known, which the law protects as exclusive prop- 
erty, and which it secuies by patent. " 

This rule of distinction was applied to the instance of a textile fabrio 
possessing a certain substantial construction and essential properties long 
known and in use, and the patent was declared void when ail that dis- 
tinguished the new fabric was a higber finish, greater beauty of surface, 
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greater tightness of weaving, due to the observation or skill of the work- 
man and of the perfection of the machinery employed. If the resijlt 
attained is brought about siraply by mechanical skill or knowledge that 
belongs to that department of labor rather than the resuit of mind or 
genius of invention, it does not entitle the party to a patent. Tatham 
V. Le Roy, 2 Blatchf. 474. Combined results are not necessarily a novel 
resuit, nor are they an old resuit obtained in a new and improved man- 
ner. Simply bringing old devices into juxtaposition, and there allow- 
ing each to work out its own efiPect, without the production of soraething 
novel, is no invention. HaUes v. Van Wormer, 20 Wall. 353. This prin- 
ciple is aptly stated by Judge Thayer in Brinkerhoff v. Aloe, 37 Fed. 
Rep. 92: 

" Where several old éléments are so combined as to produce a better instru- 
ment than was formerly in use, but each of the old éléments does only what 
it formerly did in the instrument from whieh it was borrowed, and in the 
old way, the combination is not a patentable one." 

The application of thèse rules to the facts of this case, without further 
argument and démonstration, which may be expected on the final hear- 
ing, leaves my mind in such a state of uncertainty respecting the patenta- 
bility of the complainant's device as to compel me to refuse the tempo- 
rary injunction, in the absence of any prior adjudication determining 
the validity of the patent, and in the absence of satisfactory proof of gên- 
erai acquiescence. Fraim v. Iron Oo., 27 Fed. Rep. 457; Dickerson v. 
Machine Co., 35 Fed. Rep. 143; Booth v. Gardley, 1 Blatchf. 247. In ad- 
dition to ail of which the proofs show clearly that the respondents are pos- 
sessed of large and valuable property and are perfectly solvant. The com- 
plainant is not a manufacturer, but simply holds this patent for the sale 
of licenses. He bas an established license fee, so that the measure of his 
damages if hia patent be finally established is easily ascertained. In such 
case the court may well refuse the provisional writ. Morris v. Manufg 
Co., 3 Fish. Pat. Cas. 67; Machine Co. v. Heddm, 29 Fed. Rep. 147; 
Rude V. Wedcott, 130 U. S. 152, 9 Sup. Gt. Rep. 463; Bdl v. Siamping 
Oo., 32 Fed. Rep. 549; Smith v. Sands, 24 Fed. Rep. 470; Hoe v. Adver- 
iiser Corp., 14 Fed. Rep. 914. 

The preliminary writ of injunction is refused. 



Fougères et al. v. Mubbabger et al. 

(Circuit Court, D. Indiana. December 12, 1890.) 

L KQTTrrr — Pleading — Multipaeiotjsnbss. 

A bill in equitj; seeking an injunction and the recovery of damages for the in- 
fringement of plaintiffs' patent, and also an injunction and damages for tlie publi- 
cation of slanderous circulars ooncerning the patent, is multlfariotis, no good rea- 
son beinfr shown why relief for the slandèr should not be sout;ht in a court of law. 
8. Patents bob Ij^vention— Novbltt. 

Letters patent No. 834,843, for the improvement in anti-rattlers for thill couplings, 
consisting of a bent steel plate, which bas been used before, with the .idition of 
another plate, are void for want of novelty. 
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8. Same— Pkactice. 

Where, on demurrer to a bill for the infringement of a patent, It appeans upon 
inspection of the letters patent that they are invalid on their face, the court can so 
pronounce them without proof. 

In Equity. On demurrer to bill. 

Cowgill, Shively & Peltit, and 0. P. Jacobs, for complainants. 
Poster & Freeman, Redding & Redding, and Griffiths & Potts, for défend- 
ants. 

Woods, J. The bill is multifarious. The complainants seek to enjoin 
and to recover damages for infringing their patent, and also to enjoin 
and to recover damages for the publication of slanderons circulars con- 
cerning the patent, and their rights thereunder. If entitled to relief a,t 
ail, upon the facts stated, on account of the alleged slander, no good rea- 
son is shown why they should not seek it in a court of law. See Chose 
V. TuiOe, 27 Fed. Rep. 110; Kidd v. Horry, 28 Fed. Rep. 773; C'ar- 
Whed Go. v. Bemis, 29 Fed. Rep. 95; International Tooth Qrown Co. v. 
Carmichaél, 23 Ch. Légal News, 141; Francis v. Flinn, 118 U. S. 385, 
6 Sup. et. Rep. 1148. 

In respect to the alleged infringement, the question is whether or not 
the patent sued upon is, upon its face, void for want of novelty. The 
patent in question is No, 334,842, for an improvement in anti-rattlers 
for thill couplings, of which the spécifications and claim are of the ténor 
folio wing: 

"The object of my invention is the production of an anti-rattler for thill 
couplings. made of plate steel or other suitable elastic material, bent upon 
itself, apd adapted to be inserted between the ears of the jaclc-clip, and hav- 
ing two curves or corrugations upon its face-front, one of which has a bear- 
ing against the thill-iron. In the accompanying drawing, forming a part of 
V this spécification, the figure is a perspective view of the 
anti-rattlef embodying my invention. A represents a steel 
or other suitable elastic plate, bt'nt forward at a, and hav- 
g* ing a returning iiend at a'. The outer limb, B, is formed 
^ with a limb rib or corrugation, b', and has a curved por- 
tion, c, between a' and b'. From b' to the end of the plate 
is a curve, c', adapted to fit against the bacls part of the 
thill-iron, and, by pressure against the same, prevent rat- 
tling, as is well understood. To the forwardly projecting 
part, X, of the spring-plate, is secured by rivets, or in other 
appropriate inanner, the plate, D, which forma a T-head, 
adapted to rest on top tlie ears of the jack-clip, thus preventing the spring 
from falling or working out in a downward direction, while the rib between 
the two curved portions, c, c', prevents it from worlcingout inanupward direc- 
tion. By making the sharp return curves at a', the spring is easily inserted 
between the end of the thill-iron and axle-clip. I am aware that anti-rattlers 
hâve heretofore been made of single plates of steel bent in varions forms. I 
therefore désire to restrict my claim to the spécifie device herein shown and 
described. 

""What I claim is the anti-rattler for thiU-couplings hereinbefore described, 
made pf a steel or other elastic plate, with the sharp return-curve at a', the 
curved portions, c and c', and rib, 6', in the outer limb thereof, and baviug 
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the back part bent forward at a to form the part, X, and with the plate* D, 
seoured therèto. " 

With a distinct concession in the face of the patent that anti-rattlers 
had theretofore " been made of single plates of steel bent in varions forms," 
it was insisted in argument that the èlaim of this patent for any feature 
of novelty must rest upon the introduction of the plate, D, in the man- 
ner and for.tfaie purpose indicated, and that this was not invention. On 
the other hand, after reciting the gênerai averments of the bill in respect 
to invention and novelty "admitted by the démarrer to be true," coun- 
sel for the.con^plainants says: 

"And itcan be shown, if the averments of the bill are true, that the im- 
provement made by Blair was both new and useful, and involved invention, 
ïhis was f nlly demonstrated to the patent-offlce officiais, and they had the 
whole older art before them, when they allowed this daim." 

But counseLmade no suggestion how it was possible, in the face of the 
concession in the patent, to show any élément of novelty or invention 
except the plate, D, and the court cannot see, and did not understand 
connsel to contend, that the introduction of that plate into the claim or 
combination could in itself be called invention. If it is possible, by 
spécifie averments beyond the gênerai allégations found in the bill, to 
show that there was invention in this device, the bill may be amended 
for that purpose, but, as it stands, I do not thiuk the défendants should 
be putto the trouble and expense of making proof. For cases upon de- 
murrer to the bill, in which the courts hâve looked at the letters patent 
of which profert was made, and hâve held them invalid upon their 
face, see the foUowing: Bogar v. Hinds, 25 Fed. Rep. 484; West v, 
Rae, 33 Fed. Rep. 45; Studebaker Bros. ManuJ'g Co. v. lUinùia, etc., Co., 
42 Fed. Rep. 52. 

The demurrer is therefore sustained. 



Edison Elkctbio Liqht Co. v. United States Electkio Lighting Co. 

{Cix'cuit Court, s. D. New York, Ootober 18, 1890.) 

1. Patents fob Inventions— Action fob Infringement— Production op Documents. 
Complaiaatit iil an action for the Infringement of a patent made admissions, on 
an application for another patent on which letters never issued, which défendant 
contends greatl; restriot the claim of the patent in suit. Held, that complainant 
could not refuse obédience to a subpœna duces teoum to produce such application, 
and the correspondenoe with the patent-offlce in regard thereto, on the ground that 
such documents, if produced, would be immaterial, as the court will not pass on 
that question until the évidence is before it. 

& SaME — CONFIDENTIAI, CdMMUNICATJONS. 

The f act that tbe application for the unissued patent and the letters to the patent- 
office in regard thereto are the resuit of consultations between complainant and his 
counsel does not render them privileged as confldential communications, since they 
ceased to be confldential when complainant and his counsel parted with exclusive 
knowledge of tbelr contents by sending them to the pateut-oface. 
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8. Samb— Communications to Patent-Opfice. 

CominuHications between an applicant for a patent and the patent-offloe touching 
an un;ssued patent are not recognized as privileged eltber by any express législa- 
tion or by any rule of law. 

4. Samb. 

Rev. St. tr. S. S 488, provides that the commissioner of patents, subject to the 
approval of the secretary of the interior, may establish régulations "not inconsist- 
ent with law for the conduot of proceedings in the patent-offloe. " Held, that rule 
15 of the patent-ofHoe, which provides.that pending applications for patents shall 
be preserved in secrecy, was Inoperative to change rufes of law in courts of justice 
bymaking suoh applications privileged communications, both because to that ex- 
tent xt would be "inconsistent with law, " and also because the eflecting of suoh a 
change is not a régulation of the "proceedings in the patent-office. " 

5. Same — Attobnet and Client. 

A party cannot excuse non-oompliance with a subpœna dixes teeum command- 
ing him to prodnce documents, unprivileged in his own hands, by showisg that he 
bas delivered them into the hands of his counseL 

Application for an order to compel production of papers on a mbpœna 
duces tecum. 
Samud A. Duncan and Edmund Wetmore, for the motion. 
C. A. Seward and Grovenor Lowrey, contra. 

Lacombe, Circuit Judge. Complainant is prosecuting a suit for alleged 
infringemcnt of a patent for incandescent electric lamps, (No. 223,898, ap- 
plication November 4, 1879,) issued January 27, 1880, to Thomas A. Edi- 
son, and by him assigned totfie complainant. On December 11,1879, isaid 
Edison filed an application in the patent-office for improvements in elec- 
tric lamps, and subsequently, namely, on December 15, 1880, divided 
such application into two parts, and embodied one division of the same 
in a new or divisional application of that date. No patent bas been 
issued upon such divisional application. The defendatit is endeavoring 
to prove the contents of such divisional application. In connection with 
such application, the patent-office bas, it is claimed, sent various letters 
to the applicant, Edison, and to the complainant, and the sâid applicant 
and complainant hâve also sent letters relating thereto to the patent- 
office. The originals of the application and of the letters to the patent- 
office are with the commissioner of patents, who also presumably bas 
copies of the letters sent by his office. The complainant bas possession 
of the original letters from the patent-office, and bas copies of the letters 
to that office and of the application. Thèse papers are in the hands of 
one of its counsel, who claims that they are privileged communications, 
and refuses to produce them. The proper officer of the complainant 
corporation bas been duly subpœnaed duces tecum to produce the papers, 
and déclines to do so, refusing to recall them from its counselso as to 
obey the subpœna. Application bas been made by the défendant to the 
suprême court of the District of Columbia for a mandamus to compel the 
commissioner of patents to furnish copies in accordance with the pro- 
visions of section 892, Rev. St. U. S. That application bas been refused. 

Complainants concède that the application for a viandamus and its 
refusai by the court puts the défendant in the same situation as if it had 
duly subpœnaed the commissioner to appear before an examiner, and, 
upon his rafusal to produce the papers in obédience to such subpœna, 
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had applied to the court in the District of Columbia to punish him for 
contempt, without success. 

It was further conceded on the argument that the défendant has done 
ail that is necessary to put it in a position to give secondary évidence 
of the contents of any of those documents, the originals of which, if 
présent, would' be admitted in évidence. Both of thèse applications 
were filed by Edison in pïirsuance of & contract made with the com piaill- 
ant corporation November 15, 1878. By this he not only transferred 
to the complainant the inventions which he had already patented, but 
also expressly covenanted to prosecute, with his utmost skill and dili- 
gence, further necessary investigations and experiments, and to promptly 
apply for patents for any further inventions and improvements in the 
field of electric light. He also agreed to prépare, or cause to be prepared, 
spécifications, etc., of such inventions and improvements "as may be 
required by the company," to deliver the same to the company at its 
request, and to request, lipon application for letters patent, that the same 
be issued to the company as sole owner. By this contract he conveyed 
to the complainant ail such inventions and improvements which he might 
make for the space of five years after its date. The attorney who pre- 
pared, under Mr. Edison's directions, the particular application with 
which this motion is concerned, was the complainant's lawyer; and ail 
the expenses of the application were borne by it. The theory on which 
défendant seeks to make proof of the divisional application and of the 
déclarations made by Edison and by the complainant in their letters to 
the patent-ofBce, concerning such application, is briefly this: That there 
is in the patent sued upon an ambiguity, its language being open to 
either of two constructions, one a very broad one, the other much more 
restricted; that, inasmuch as the language of the patent is the language 
of the applicant, his admissions are admissible for the purpose of remov- 
ing the doubt with which his choice of words has surrounded the docu- 
ment; that for the purpose of making applications for patents covering 
inventions and discoveries of the kind conveyed absolutely to the com- 
plainant by the contract of 1878, Edison and the complainant are prac- 
tically the same; that in the particular divisional application above re- 
ferred to Edison uses language which is inconsistent with the claim that 
in the eariier application (the one for the patent in suit) he used the am- 
biguous words or phrases in their broad meaning; and, tinally, that when 
the letters to the patent-office are read in connection with the letters to 
which they are replies, this fact will still more plainly appear. 

This argument deals, of course, with the materiality of the proposed 
évidence when produced, and to this motion, which is practically directed 
to securing its présence in court, the complainant objects that the évi- 
dence, if produced, would be immaterial. That question, however, should 
not be determined upon application to produce the papers. The court 
should pas3 upon it with the proposed évidence before it, so that it may 
act intelligently, and that an exception to its refusai to admit the testi- 
mony, should it so refuse, may be of avail to the exceptant upon appeal. 
If.the only objection to admitting thèse documents in évidence be that 
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they are immaterial, that objection is of no avail in opposition to an ap- 
plication which calls for their production. Without therefore finally 
determining the question as to the materiality of thèse documents, it is 
sufficient to say that, in view of the contract relations between Edison 
and the companj'^, and of the rule of law as to the admissibility of a 
party's admissions, and in view of the effect accorded to such admissions 
in the case cited by défendant, {Giant-Powder Co. v. Oalifornia, etc., Go., 
4 Fed. Rep. 720,) and, finally, in view of the contents of the documents 
as disclosed by the moving papers, there is not found in the objection 
as to the materiality of the evidencç sufficient to warrant the refusai of 
the officers of the corporation to obey the subpœna duces tecum, and to 
produce the documents, which are concededly in the hands of its counsel, 
subject to its brders and under its control. 

It is, however, further objected that the documents are privileged; 
that the application and the letters patent are the resuit of consultations 
between the applicant and his counsel; that their phraseology must nec- 
essarily reflect both the information giveu by the client to the counsel 
and the advice given by the counsel to the client; and that they bave 
been placed in the hands of counsel under the protection of the confi- 
dential relation. Of the varions cases cited upon the argument, many 
deal with the question as to the duty of the counsel. Covency v. Tanna- 
hm, 1 Hill, 33; Wright v. Mayer, 6 Ves. 280a; Dak v. Denism, 4 Wend. 
558; KéUogg v. Kellogg, 6 Barb.116; Chirac v. Rdnicker, 11 Wheat. 280; 
Instwrance Co. v, Schaefer, 94 U. S. 457; Hibberd v. Knight, 2 Exch.dl; 
Rex V. Dixon, 3 Burrows, 1687. In the case last cited, Lord Mansfield 
said that, instead of producing the papers, the attorney ought immedi- 
ately upon receiving the subpœna to hâve delivered them up to his cli- 
ent. The défendant, however, is not contending upon fhis motion that 
Mr. Dyer, the counsel who received thèse documents, is under any obli- 
gation to produce them in response to the subpœna, or to testify as to 
their contents. The only question now presented is whether the com- 
plainant's officers, under whose control the documents now are, who 
bave the power to call them back from the possession of counsel, even 
if he bas not, in accordance with the suggestion of Lord Mansfield, above 
quoted, already returned them, can excuse themselves from producing 
thèse documents in response to the subpœna, upon the theory that they 
are privileged as being the subject or the resuit of confidential commu- 
nications between client and counsel. If documents are not privileged 
while in the hands of a party, he does not make them privileged by 
merely handing them to his counsel. The latter may perhaps properly 
refuse to produce them , but the former cannot do so merely because he 
is prepared to say that he bas shown or has delivered them to his coun- 
sel. The converse of this proposition was contended for by the com- 
plàinant upon the argument, but the authorities cited do nol sustain 
such contention. In Water Co. v. QuAck, 3 Q. B. Div. 315, transcripts 
of short-hand notes of interviews between officers and employés of the 
Company, which interviews were had with the object of obtaining state- 
ments of fact to be furnished to counsel for Ihe company for the purpose 
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of securing his légal advice tonching an intended action, were held priv- 
ileged. , In Wheder v. Le Marchant, 17 Ch. Div. 683, thp questions as to 
whetber cej:tain written communications which had passed between the 
solicitor,of the défendants aud tljeir surveyor, and between the surveyor 
and the spliqitor, were privileged. The court held that they were not, 
except;auch as were prepa,red after dispute had arisen between plaintiffs 
and défendants^ and for the purpose.ofobtaining information, évidence, 
or légal advice with référence to litigation existing or contemplated be- 
tween the parties. Certainly nothing of thèse cases supports the propo- 
aitiori that 4, party may secure for a document not otherwise privileged 
tfce protection of the rule by hanf^ing it to his counsel. It is urged, 
however, that thèse papers are privileged because they are the resuit or 
product of confidential consultations between client and counsel. This 
argument applies, of course, only to the application and to the letters to 
thç ipatent-ofiSpe, 

The principles deducibl,e from the authorities cited, and from others 
which h^ve been exahîined, seera to be thèse: Neither client nor coun- 
sel may be asked as to mutual communications induced by their confi- 
dential relation j nor çan either be required to produce any document 
emanating .from one and tranemitted. to the other in the course of such 
confidential relation. The client caijnot be required to produce letters 
written by.him.to his çoupsel, stating the facfcs a^ to which he wished 
advice, nor letters from his counsel embodying that advice, or even ask- 
ing for further facts. If, as the result.of the consultation between client 
and counsel,, there is prepared some document, suçh as a form of con- 
tract or a notice or a lett^r, and that document is given by one to the 
other, and by him kept, it; is probably privileged;, its contents being 
confidential between client and counsel, and the document itself effect- 
uai only as ap expression of the statement of the client as to.tbe facts, 
and of the opinion of the counsel as to what kind of document it is dé- 
sirable to prépare in view.of the facts. Genêt v. Ketchum, 62 N. Y. 626. 
But if the document thus confidentially prepared is not so kept, if the 
contract is. bythe, client exeçuted with some third person, or the notice 
is given or tbe letter sent to some outsider, its contents are no longer 
confined to the knowledg«s of client and counsel, and the party can no 
longer, as to a document which he has thua made public, claim that it 
is privileged ijjecause it i? confidential. Such seems to be the rule fairiy 
deducible from the décisions. Minet v. Morgan, L. R. 8 Ch.,361; Pearse 
y, Pearse, 11 Jur, 52; Inswmnce Co. v. Schaejer, 94 U. S. 457; Goveney v. 
Tannahill,! Hill, 33; W.hiting v. Barney, 30 N. Y. 330; Randdph v. 
Quidnick Cfa., 23 Fed. Rep. 278; Foakeav. Webb,28 Ch. Div. 287; Ford 
v, Imnanif 9 Jur. (N. 1^.) 292; Mre M'Tiitlock, 15 Civil Proc. R. 204, 2 
N. Y. Supp. 683; Jn. re MtcM, 12 Abb. Pr. 249. 
, The cpmplainant, howeyer, contends that the docijments are privileged, 
because they ftre commianicationspassing between the applicani and the 
patent-office,, touching an unissued p£|tent. The existence of no sucfe gén- 
éral privilège is recognized in any of the, authorities cited. See, also, the 
exhaustive, ©numération of authorities given in Whiting v. Bamey and In 
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re MlicheU, supra; and also the cases cited in 1 Greçnl. jEv. §§ 250-252, 
and in Whart. Ev. §§ 604, 604a, 6046. Npr has any express législation 
created it. By section 4902, Rev. St. U. S. , congress bas provided thaf 
caveats and descriptions, spécifications, etc., interfering with such caveats, 
shall be filed in the confidential archives of the patent-ofiice, and pre- 
served in secrecyj but tbere has been no such législation as to pending 
applications. 

The çomplainant relies upon a rule or régulation of the patent-office, 
as foUows : 

"(15) Caveats and pending applications are preaerved in secrecy. No in- 
formation will be given without autliority respecting tlie fliing by any partic- 
ular person of a caveat or of an application for a patent, or for tlie reissue of 
a patent, the péndency of any pai ticular case before ttie office, or the subject- 
matter of ahy particular applicationi iinless it shall be necessary to the proper 
conduct of business before the oflace, as provided by rules 97, 103, and 108." 

That rule has been established under authority of section 483, Rev„ 
St. U. S., which provides that "the coramissiorier of patents, subjecfr. 
to the approval of the secrétary of the- interior, may frora tinie to tirae 
establisn reigulations not înconsisteiit with law for the conduct of pro- 
oeedings in the patent-office." 

This rule, so far as it régulâtes the conduct of proceedings in the pat- 
ent-office, is binding upon ail the subordinates in that office; possibiy, 
also, upon the commissioner of patents himself, unless he obtains the as- 
sent of the secrétary of the interior to its total or partial abrogation; but 
it is inoperative to change the rules of évidence in courts of justice, both 
because to that extent it wouid be incousistent with law, and also bé- 
cause the effecting of such a change is in no sensé the régulation of pro- 
ceedings in the patent-office. Under a soniewhat similar section (sec- 
tion 252) the secrétary of the treasury, Under direction of the président, 
is autliorizecl to establish régulations, not inconsistent with law, to se- 
cure a just appraisal of imported goods. If, under such authority, he 
should niake a rule that no examiner or assistant appraiser should give 
information to any one as to the methods by which he ascertained the 
composition orqualityof such imported goods asheexaniined,such rule 
might be binding upon the subordinate as to any voluntary disclosures, 
but wpùld certainly not eicuse him froin testifying in court if the suffi- 
ciency of bis examination of the goods were made the subject of judicial 
inquiry.,. 

The refusai of the company's officers to produce the documents in 
question under subpoma duces tecum cannot therefore be excused upon the 
theory that they are priviieged communications. The spécifie relief 
prayed for on this application is for an order — 

"That the çomplainant consent thiit tlie commissioner of patents furnishto 
the defendant's soiicitors, 'at théir expense, a certified copy of the tiie wrapper 
and contents of the pending application for letters patent Bled in the pai'ent- 
ofBce of the United States by Thomas A. Edison on tlie 16th day of Decem- 
ber, 1880, the same being a division of an earlier application known as the 
•paper carbon application,' flled by the said Edison on or about December 11, 
1879; or, in lieu tUereuf, at cuuiplaîuaat's option, that coiuplainant produce, 
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for the examination of defendant's counsel, and for use as évidence herein, if 
défendant be so advised. the f uU text, either original papers or copies, of said 
application, and of ail corresponuence in relation thereto wliich has paased 
between the patent-offlce and the said Edison, or the complainant herein, or 
his or ite attorneys." 

SufRcient ground for the making of such an order, if it be within the 
power of the court to make it, is not shown. It does not appear that 
the commands of the suhpœna dttces tecvm will not be ample to obtain such 
évidence as that described in the motion. Merchants' Nat. Bank v. State 
Nat.Banh, 3 Cliff. 202; Bischoffsheim v. Brown, 29 Fed. Rep. 341. Cer- 
tainly as to the letters from the patent-office, the originals of which are 
in the possession of the complainant, the writ of suhpœna should pro- 
duce the best évidence; and as to the copies of the application and of 
the letters to the patent-office, sufficient foundation having been laid for 
the admission of secondary évidence, they niay be offered, when pro- 
duced and identified, with the same eff'ect as if they were originals. 
The notice oî rnotion, however, also contains a prayer for gênerai re- 
lief, and uh^er that prayer the défendant may take an ordef commit- 
ting tïie pffipers bf the corporation, for contempt in failing to obey the 
mVpbem ducéa tecwiti. 



Hatch à al. V. The Newpokt. 

(Cihsuit Cov/rt, S. D. New York. Novémber 18, 1890.) 

ABMiBAWr— Eehbakino — Nbwi.t-Discoveeed Evidence. 

After,^ libel for collision had been determined against libelants anfl a stipulation 
' entered mto by both parties to dIsmiss the action, libelants aslred a rehearing, on 
the groutid of the newlt-discovered évidence of passengers of the libeled steam- 
ship. Libelants had a list of thèse passeng^rs at the trial, but did not know their 
résidences. Their afflda vit alléged that they had afterwards learned the résidences 
of thèse pasaengers through the Spanish consul. Seld, that a rehearing would not 
be grantèd, as no excuse was given for failure to flnd the passengers' résidences by 
the same means bef ore the trial. 
Samb. 

NoB i» it ground for such rehearing that new évidence has become available 
through somé of the steamer's orew, where libelants, before the trial, had a full 
listof such crew, and knew which of them claimants would not examine aswit- 
nesses, but did not oall any of them. 
Same. 

Nor is it ground for such rehearing that libelants bave discovered a wltness who 

■ was in sight bf the steamer the morning after the ooUIsion, where information of 

the whereaboutsof such wltness was obtained from the diary of a passenger, so 

that, if the pàSséhgér had been found before the trial, the wltness might hâve been 

. foundtoo. 

Same— Expert Evidence. 

Newly-discovered expert évidence as to the distance at which shore lights can 
be seeB, and' as tô the eifeot of a change of helm In giving a llst to a vessel, is no 
ground for such rehearing, as such évidence might ha^e been obtained at the triai 

In Admiralty. 

George A. Black, for Hatch, 

Goodrich, Deady & Goodrich, for the Newport. 
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Lacombe, Circuit Judge. After the final décision of this court upon 
motion for a rehearing, rendered April 9, 1889, (,38 Fed. Rep. 669,) 
a stipulation to discontinue the action was on June 4, 1889, entered 
into by both parties. This was done at the request of the libelant, osten- 
sibly to save the expense of entering and satisfying the decree of the 
circuit court, and the costs of district and circuit courts were there- 
upon paid by him. Had this stipulation not been made, it must be 
assumed that the claimant would hâve entered the final decree in regu- 
lar course. Had such final decree been entered, this court would be 
precluded by its rule from granting a rehearing. Dist. Ct. Rule 155; 
Cir. Ct. Rule 136; Hogg v. The Annex No. 3, 27 Fed. Rep. 516, 35 Fed. 
Rep. 560, (E. D. N. Y.) Without passing upon the question whether, 
when the decree bas been entered, the court may relieve a party from 
the opération of such a stipulation at any time, it would be sufficient 
for the disposition of the présent motion to hold that the libelant, having, 
by means of the stipulation, induced the claimant to refrain from enter- 
ing a final decree, should be held to the strictest application of the ordi- 
nary rules by which motions for rehearing are tested. Such motions 
are not granted where the new évidence which a; party seeks to introduce 
could by the exercise of proper diligence hâve been produced on the. 
trial. AH the new witnesses named by the libelant may be divided into 
five groupa: 

1. Passengers. Before the trial the libelant had obtained a list of the 
passengers from the Spanish consul. This list gave no résidences, and 
the détectives employed by him were able to discover very few of them, 
and one pply was caUed as a witness and examined in this court. Sev- 
eral passengers are now oflfered as new witnesses. The affidavit, Howëver, 
gives no satisfactory excuse for the failure to discover their whereabouts 
before. It states that, after the trial and décision, (and after a period 
of ill-health,) libelant's counsel "set about investigating whether there 
could not be some new évidence discovered," and "foUowing out the 
traces obtained, (from the Spanish consul's list and the efforts of the 
détectives before the trial,) he ascertained the whereabouts of additional 
passengers." How this was done the affidavit does not set fbrth, but on 
the argument it was stated that information as to their addresses was 
obtained from the state department, through the bureau having charge 
of the issue of passports. It is no groUnd for reopening the case that 
this method of investigation did not occur to the détectives or to counsel 
till the winter succeeding its final disposition. It was âvàilablè froria the 
very inception of the case in the district court, and probably if it had 
been put in practice then would bave resulted in discovering the prof- 
fered witnesses with much less trouble than when undertakeri nearly five 
years later. 

2. The Crew. It appears that several months before the trial in this 
court, and while additional testimony was being taken, the libelant was 
furnished by the claimant with a full list of the crew of the Newpdrt. 
At that time the trial in the district court had advised hiip which of 
thèse witnesses his adversary did not inteiid to call. He did not call any 
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of them himself, (other tban those exanained in the distrièt court,) nor 
did he apply for â cbntiritiahce of the caSe to enable him to discover their 
•wheréabouts, appareil tly relying upon thé inferènces which he insisted 
should be drawn frein their non-production by his àdversary. As to thèse 
witnesses the afSdavit merely states-— 

"That, through sources of information which becamé knownto déponent 
only afler his recovery td Kealth, in the winterof 1889-90, déponent got on 
the track of persons who were members of the crew of the Newport, beaides 
those éxamined herein." • 

There is nothing to show that the same methods of investigation as 
energetically applied would not bave enabled him to get on the track of 
those witnesses before the trial of the case in the circuit Court. 

B. A toitness from a coàstwise steamer tfiat was in sight of ihe Newport 
the morning after the èoUision. Information as to the présence of such 
steamer was obtained i^om the diary of a passenger. Had the passenger 
been found before, this witness could also hâve been found. 

4. Experts as to the distance at which shore lighis can he seen; as to the effîscts 
ofcoUision; and as to the effeâ ofa cliange ofhelm upon the liai ofd vessd. Such 
évidence could of coursé hâve been obtained on the trials both in the dis- 
trict àhd circuit courts. 

6. The chief officer of tHè ackoover Parker M. Hooper, which, on Féhruary 
23, 1884., {the night of the collision,') came in contact mth a mnst sticking oui 
qf the waier, near the place of ioUiiion. No particular explanation is given 
in the afifidavit as to the dîscoverj' of this witness, but, assuming that it 
was whttlly fortuitoua, thëré is not ënough in bis testimbiiy to warrant 
the reopemug of the casé afteï this lapse of time. The motion is denied. 



Ddncàn r. The Gov. Francis T. NicHOLiiS. 
(Otroittt Court, M. D. Louisiana. Ootober 18, 1890.) 

ADMUlAtTT-i-RBTIBW ON APFBAU 

In cases luvolving questions of fact only depenâing un conflictln;;: évidence, and 
thè credibility of witnesses, the circuit court in admiralty willnot dlsturb the de- 
orees of the district court, where tliere is no prépondérance of évidence, aud no ad- 
ditional évidence oSered on appeal. 

In Admiralty. i 

The Ipll6\ving are the findings of the district court referred to in the 
opinion: 

"This cause came on. tobe heard and was argiied by proctors. On consid- 
ération thereof, the court is satisfied and flnds thiat in law thestenm-tug, was 
in fauit for the collision, wriicli happéned between her and libèlant's lugger 
on the 28th pif JFeb.rtiary, 1889, and therèforô the li bêlant is eiititled lo re- 
cbvttr the damages sdstainëd by him in the preiuiseSi and amouiiting under 
the prouf to one huudreJ'aud ïït'ty dollars*'* 



THB ntANSS-ESB NO. 4 803 

r. M. Gflî, for claîmant. 
H. Ddesdermer, for libelant. 

Pardee, J. The case presented to this court, gtowîng out of the col- 
lision of the tug Nicholls and the libelant's lugger, présents onlj'^ ques- 
tions of fact. The correct décision of thèse questions of fact dépends 
upon the credibilitj' to be given the witnesses on both sides. The im- 
portant fact in the case is whether the libelant's lugger unnecessarily 
and improperly changed its course when in front of the défendant tug. 
After a careful and painstaking examination of the whole case, corapar- 
ing and weighing the évidence given, I am unable to reach an opinion 
Contrary to the findings of the district judge, and therefore affirm the 
decree given by the district court. In cases involving only facts, and 
the propf of thèse facts resting upon conflicting évidence and the credi- 
bility bf witnesses, where there is no prépondérance of évidence, nor ad- 
ditionai évidence ofîered on appeal, the circuit courts in admiralty do 
not on appeal distùrb the decrees of the district court. For both reason 
and authbrity, ses 27ie Tbmnas MelviUe, 37 Fed. Rep. 271, 36 Fed. Rep. 
708; ï%e Saratoga, 40 Fôd. Rep. 509. The foUowing decree will be en- 
tered in this case: This cause came on to be heard upon the transcript 
of appeal, and was ftrgued. On considération whereof it is ordered, ad- 
judged, and dêcreed that the libelant, H. Duncan, do havè and recover 
from Jaines Sweeûey, owner of the tug-boat Gov. Francis T. NichoUâ, 
Claimànt in this cause, and from Charles A. Miltenberger, sUrety of said 
Sweeney on the bond of release m soZido, thë sum of $150 damages, with 
5 pèr ceût. interest from jùdicial demaûd, td-wit, from March 9 li 
until paîdj and ail costs of the district'and circuit courts. 



The Thansfee No. 4.' 

Bbookltn & N. Y. Fekby Co. v. The Transpeb No. 4. 

{IHstriBtCaart, E.D.New York. December 8, 1890.) 

CJollisidn-tSteam Yessels Ceossing — DuTT TO HoLD Course. 

Whète a tû^, hâving the rlght ofwayovêra ferry-boat on a ctossing course, 
•whistled to inmcate that she would cross the bow of the ferry-boat, but Immediately 
changed her wheel to swing away from the ferry-boat, and coutinued swinging un- 
til the vessels collided, it was heîd that the collision was the fault of the tug in not 
holding her course. 

In Admiralty. Suit for damage by collision. 

WUcox, Adaiiw <& Macklin, for libelant. 

Page & Tafi and R. D. Benedict, for claimànt. 

>Beported by Edward Q. Benedict, Esg,., of the New York baK 
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Benedict, J. This action is brought by the Brooklyn & New York 
Ferry Company, owners of the ferry-boat Alaska, to recover damages for 
injuries donc to that ferry-boat by the tug Transfer No. 4, on the lOth 
of August, 1889. The collision occurred about 10:40 p. m. The night 
was clear moonlight, and the tide was strong ebb. The ferry-boat moved 
ont from her bridge on the New York side blowing a long whistle as she 
moved. As soon as she reached the mouth of her siip, the Transfer No. 
4 was disclosed moving up the river with a car-float on her starboard 
side. The ferry-boat blew two whistles, and kept her speed under a 
starboard helm. The tug put her helm a-port and reversed her engines. 
The resuit was that the tug, came in contact with the starboard side of the 
ferry-boat 30 or 40 feet from her stern, doing the damage sued for. The 
testimony of the pilot of the tug makes a clear case of fault on the part 
of the tug. The vessels were on crossing courses involving risk of col- 
lision, and the ferry-boat had the tug upon her own starboard side. Un- 
der thèse circurastances, acoording to the contention of the tug, it was 
the duty of the ferry-boat to avoid the tug. But if this be so, it was 
also the duty of the tug to hold her course and permit the ferry-boat to 
choose whether to go astçrn or ahead of the tug. lustead of doing this 
the tug undertook to dictate to the ferry-boat. Her pilot testifies that 
when he saw the ferry -boa,tGoming out he blew one whistle because, as 
hcisays, "I wanted to go ahead of him, I wanted him to stop," and 
instantly ported his helm; and although he received a signal of two 
whistles from the ferry-boat in reply to his one, he answered with a sec- 
ond signal of one whistle and kept porting, so that at the collision both 
vesselsi were heading towards Brooklyn. This évidence from the tug 
makes a case of fault on the part of the tug. I cannot find fault in the 
navigation of the ferry-boat. She, according to the contention of the 
tug, had the right to elect whether to go ahead of or astern of the tug. 
She determined to pass ahead of the tug, and the fact that the blow was 
made within 30 or 40 feet of her stern shows that if the tug had not 
changed her course the ferry-boat would bave passed ahead of her in 
safety. The pilot of the ferry-boat says that he determined to go ahead 
of the tug, because he knew that any other course would resuit in col- 
lision,. ^nd I am npt able tO find upon the évidence that his conclusion 
was wrong. It is hot, therefore, a case of choosing the most dangerous 
of two courses, but rather of choosing the least dangerous course, and one 
which, as the resuit proved, would bave averted collision if the tug had 
not altered her course in the manner above stated. There must be a de- 
cree for libelant. 



CUENOW t. PHŒNIX IKS. CO. 305 

CuBNow V. Phosnix Ins. Co. 
(CtrcuU, Cmirt, D. South Uaroïina. December 11, 1890.) 

Bbmovai op Causes— Motiok to Remand. 

Where a cause has been removed from a state to a fédéral court upon defend- 
■nt's petitioïi, alleging diverse citizecship, plaintiff's pétition to remand, denying 
the allégation of diverse citizenship, will be treated as a traverse of the pétition 
to remove, and tbe motion to remand will be decided upon tbe trial of the issue thus 
made. 

At Law. Motion to remand. 
J, N. NcUhans, for plaintiff. 
J. P. K. Bryan, for défendant. 

SiMONTON, J. This action was commenced in the state court. It has 
been removed into this court upon the pétition of the défendant solely 
upon the allégation of diverse citizenship. The plaintiff thereupon filed 
in this court her pétition, in which she dénies diverse citizenship, and 
allèges that she is a citizen of the state of Connecticut, underwhose laws 
the défendant was incorporated. She now moves to remand the cause 
to the state court. The défendant excepts to this mode of proceeding, 
and insists that the motion to remand admits the facts set out in the pé- 
tition for removal. Counsel relies on the cases of Butiner v. MiUer, 1 
Woods, 620, and Tems v. Railroad Co., 3 Woods, 308; that the only 
mode of obtaining the relief sought is by plea in abatement, (^Coal Co. v. 
Bhtchford, 11 Wall. 178,) or a traverse of the allégation of citizenship. 
Whatever may be the resuit of a motion to remand unsupported by pé- 
tition or afBdavit, the présent is not that case. The plaintiff has filed 
her pétition, denying the statement of the défendant as to the citizenship 
of the parties, and, alleging that both the plaintiff and défendant are 
citizens of the sanie state, bases her motion on thèse facts. She chal- 
lenges the jurisdiction of this court, and gives the ground for the ex- 
ception. Under thèse circumstances it is the duty of the court to exam- 
ine into the question. King Bridge Co. v. Otoe Co., 120 U. S. 225, 7 
Sup. et. Rep. 552; Morris v. GUmer, 129 U. S. 316, 9 Sup. Ct. Rep. 
289; 18 U. S. St. at Large, 472; Nashua & L. R. Corp. v. Boston & L. 
R. Corp., 136 U. S. 373, 10 Sup. Ct. Rep. 1004. The issue is made 
up from contradictory statements made by the parties. Let the péti- 
tion to remand be filed, and be treated as a traverse of the pétition to 
remove, and let a day be set for the trial of the issue made. 
v.44F.no.5 — 20 
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NiBLocsc et al. v, Alezambkb «( ci. 
iCiareuU Cov/rt, D. Indiana. Deoember 10, 1890.) 

1. RsMorAi. o» Causes— Local iNixtiENCB— Aïitdavit, 

' The affldavit of défendant'» attomey for the remoral of a cause from a state to a 
fédéral circuit court, couched in the gênerai terms of the statute, with the addi- 
tienal averment "thàt afflant knows the facta of such préjudice and local influence, 
j and makea ttkis affldavit from such knowledge," is insufficient under Act Cong. 
March 8, 1887, requiring that "it shall be made to appear" to the circuit court that 
such préjudice or local influence exista. 

t. BaMB — DlTBRSE CiTIZBNSHIP. 

Under that act, permltting the removal, ^rhen there la a "cotttroversy between 
a citizen of the state in which the suit is brought and a citizen of anotber state, " 
• removal cannot be had when the suit is brought in Indiana by two plaiutiSs, ona 
a citizen of Illinois, and the other of Indiana, àgainst a citizen of Texas. 

At Law. On motion to remand. 
Ûaypool & Ketckam, for plainliffe. 
i. A Siot/ï, for défendants. 

Woods, J. This cause was rembved from the state court npon tTie pé- 
tition of the défendant John S. Alexanderj who is a citizen of Texas, 
his co-defendants being one of them a citizen of Pennsylvania and the 
othera citizen of Indiana. Of the plaintifTs, Niblock is a citizen of Illi- 
nois and Zimmerman of Indiana. The suit is to enforce an arbitration 
bond exeouted by the défendants to the plaintiffs, and the plaintiffs are 
jointly and equally interested in fhe relief sought. The removal waa 
obtained upon the ground of préjudice and local influencée Aside from 
the citizenship of the parties, the proof of préjudice or local influence 
can hardly be deemed suificient. There is conflict in the décisions on 
the subject, but the opinion of Justice Hàrlan, as declared in MaUme 
V. Railroad Co., 35 Fed. Eep. 625, is controlling in this circuit. After 
reviewing the statutes; he says: 

"I am of opinion that congress did not intend to vest the Clrcait courts of 
the United States with autbority to take cognizance of a casé pending in 
a 9tate court upon the ground of préjudice or local influence against the de- 
fendant, a citizen of another state, unless the circuit court, in some proper 
lirày, found as a fact that such préjudice or local influence existed. And the 
simple alfidavlt by an ofBcer of a défendant corporation, stating in gênerai 
'terms that it cannot, from préjudice or local influence, obtain justice in the 
state courts, — no opportun ityhavin g been given to tliè plaintifl, by notice, 
|o.cori|trovert such 8tatement,^-ought not to be accepted as stifflcient évidence 
of thatfact." ;. , 

For cases touching the question, see Cooperv. Earlroad Cb., 42 Fed. Rep. 
697. The affidavit in support of the pétition for removal of this cause 
was made by the petitioner's attomey, and is in the gênerai terms of the 
fitatute, except that it contains the statement "that affiant knows the 
facts of such préjudice and local influence, and makes this afiidavit from 
auch knowledge." But this necessarily is only an expression of opin- 
ion, and, without a statement of facts to justify it, means no more than 
if the affidavit bad conformed to the language of the act of March 8, 
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1876, "that he bas Temon tô. belitive and does believe," etc. The prés- 
ent actsays: "Wheû itshall be made to appear to said circuit eouït," 
etc., and the change of phraseology seeme to me to require the interprer 
tation which Justice Hablan bas îidopted. In Rike y. Floyd, 42 Fed. 
Rep. 247, an affidavit was held insufficient on grounds qui te applicable 
hère. See, alsp, récent décision of the suprême court in Ex parte Penn- 
sylvania Co., 11 Sup. Ct. Rep. 141, (decided December 22, 1890.) 
Whether or not, if the showing of préjudice were prima. facie good, the 
court ought to consider the counter-aËEidavits, which hâve been filed, or 
should sustain the motion made to reject them, need not be considered. 
There is another and more conclusive reason why the court cannot 
take jurisdiction of this cause. There is in it no "controversy between 
a citizen of the state in which the suit is brought and a citizen of another 
state." It is perhaps not material that the défendant who sought a 
removal was joined as co-defendant with a citizen of the state where the 
suit was brought, but it is fatal to the right of removal that one of the 
plaintifFe was a citizen of another state. It was so decided, after care- 
ful considération, in the case of Thouron v. Eailway Oo,, 38 ITed. liep. 
673« Motion to remand sustained. 



Baut et al. v. Pbtet». 

(Ctrvuit Court, E. D. Firgtnlo. December 10, 1890.) 

HATioirAX. BXiw— IifsotrBNCT— Patmbnt or Pbbtekked Debt— Interest. 

Insolyent debtors of an iDSOlveot national bank assign, giriug préférences In fa- 
Tor of tbe bank. Qvcere, wbetber the debt preferred shall cari^ interest. Beld 
that, where there is nothing in the language of tbe assignaient, or in the circum- 
Btances under which the debt was created, to négative the presumption that the 
debt should bear interest, and nothing in the conduct of tbe receiver of tbe na- 
tional b^àk to estop Um from claimlng interest, in such a case Interest must be 
paid. 

ISi/llabus bu the CovrU) 

In Equity. On pétition of receiver to be allowed interest npon a pre- 
ferred debt, the principal of which has been paid. 
21 S. Oamett and W. J. Eobertson, for receiver. 
Walke & Old, James Alfred Jones, and Legh R. Page, for trustées. 

Hughes, J. There are cases in which sums of money made payable 
by instruments defining them do not carry interest after the date when 
they become payable, if payment is deferred. They are cases in which 
the circumstances and language under and by which the sums are made 
payable forbid the implication that interest is to accrue. A case of this 
dass was that oî Murphy's Appexil, 6 Watts & S. 223, cited at bar, in 
■ which there was an assignment in trust, which provided, among other 
things, that the trustée should "pay and satisfy in full the sum of 
$5,178.32 to Placette Caze, a minor, to be paid to ber, or whomsoeyer 
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may be legally entitled to receive it for her." Tbe court refused to al- 
low interest, on the ground that there was no récognition in the language 
of the grantor, or indication from the circumstances of the case, that 
the amount desiguiated was a debt or claim. In the case of Insurance 
Co. V. Ddaunie, 3 Bin. 296, there was a disputed account between plain- 
tiff and défendant; the former claiming too much, the latter oflfering too 
little, and a suit beeame necessary. The court said that interest dé- 
pend ed' on the conduct of the parties, and allowed interest on the sum 
recovered. A strong ruling in respect to interest was that of the United 
States suprême court in Early v. Rogers, 16 How. 699. There a contro- 
verted case was, by agreement of parties, entered settled, and the terms 
of settlement were that the debtor should pay by a limited day, and the 
creditor agreed to receive, a less sum thanthat for which he had obtained 
judgment; and, the debtor hàving failed to pay on the day Hmited, the 
original judgment beeame revived in full force. This original judgment 
having omitted to namô interest, and the suprême court having affirmed 
the judgment as it stood, the suprême court held, on the case again com- 
ing beforé it, that it was proper for the court below to issue an exécu- 
tion for the amount of the judgment and costs, leaving out interest. 
Numerous other cases might be cited in which interest bas been disal- 
lowed on varying grounds, not easily classified; but I do not think it 
will be found that interest has been often, if it bas ever been, disallowed, 
where debts hâve been due and demanded, and where no circumstances 
hâve existed to négative the idea that interest was to follow the princi- 
pal. A number of cases may be found in which trustées under deeds 
of assignment hâve been required to pay interest on prefefred debts, and 
to this rule deposi tors in national banks are not exceptions. In National 
Bank V. Mechanics^ Nat. Bank, 94 U. S. 437, it was specifieally held that 
a deposi toï in a national bank, when it suspends payment and a recêiver 
isappointed, is entitled, from the date of bis demand, to interest upon 
his deposit, and that such deposits, when regularly proved, stand on 
the same footing as judgments. Generally, as to interest, the suprême 
court held in Young v. Qodhe, 15 Wall. 565, that, "if a debt ought to be 
paid at a particular time, and is not, owing to the default of the debtor, 
the creditor is entitled to interest from that time by way of compensa- 
tion for the delay in payment." The court went so far in that case as 
to hold that, there being no law in the place where the contract arose 
(Utah) prescribing a rate ôf interest on such transactions as the one un- 
der considération, nevertheless, reasonable interest must be paid by way 
of damages fer withholding the payment of the debt. 

The principle that where a debt is due and remains un paid, the cred- 
itor has a right to claim interest upon it from the time it is due, is as 
firmly established by the statute law and by décisions of the court of 
appeals of Virginia, as it is by the décisions of the suprême court of the 
United States; and the question in the case at bar is resolved into the 
inquiry — First, whether the amount claimed by the recêiver of the Ex- 
change National Bank of Norfolk against the trustées under the deed of 
the Bains is a debt due; and, secmid^ whether the recêiver has, by any act 
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of bis own, estopped himself from claiming interest upon the debt. The 
receiver holds notes which are thus described in that clause of the deed 
which gives them, with a ffew others, a first préférence over other debts 
of the grantors: "Three notes of George M. Bain, Jr., as maker alone, 
held by the Exchange National Bank; the overdraft of the said George 
M. Bain, Jr., at said bank; and the overdraft of Mrs. Annie S. Hall at 
said bank," etc. Of the notes, one for $13,000 and another for $9,000 
were past due, and one for $9,000 was to mature on the 3d of July fol- 
lowing. The two overdrafts amounted to an aggregate sum of $11,- 
288.49. The principal of thèse sums, $42,291.65, was paid in July 
last. The interest which is now claimed is what accrued on the respect- 
ive notes from their maturity,and on the overdrafts from April 2, 1885, 
when the bank failed, until the date of the payment of the principal. 

There is certainly nothing in the character of this debt, or in the cir- 
cumstances of its création, or in the terms of the deed securing it, to 
négative the presumption of its being an interest-bearingdebt; a,nd there- 
fore we bave only to inquire whether the receiver has doue any thing to 
estop him from claiming interest upon it. It appears from the affidavit 
of Mr. Old, one of th^ trustées in the Bains deed, that affiant, shortly, 
after the exécution of that instrument, went to the receiver, and informed 
him that the trustées were "in part ready to pay the whole indebtedness 
of Bain & Bro. to the Exchange National Bank as a preferred claim, and 
would pay the overdrafts as soon as those accounts were audited and 
presented, and any note of G. M. Bain then due, and would be ready 
to pay the other of Said notes when due." Affiant further avers that 
the receiver positively refused to receive said money from déponent, or 
to recognize him or his co-trustees in any manner whatever. The re- 
ceiver, in a counter-affidavit, dénies that any tender of payment of any 
part of any of the said indebtedness was ever made to him in any form, 
or that the receiver refused to receive any money from the trustée; but 
the receiver says that he did then refuse to recognize the said Old, and 
his co-trustees as the lawful holders of the estate conveyed under the 
said deed of trust of April 6, 1885; and the receiver further says that, 
even if a tender had been made of the money to pay the said preferred 
claims, he would not bave received the same, for the reason that he was 
then intending to bring, or had actually brought, his suit, claiming that 
the said deed of trust was fraudulent and void, and he was advised to 
do nothing that could be construed iuto a récognition of its validity. 
The suit alluded to was brought in this court on the 2d May, 1885, and, 
in the month of July following, the trustées in the deed of trust of the 
Bains filed a cross-bill, praying that their trust might be administered 
under the direction of the court, in which cross-bill they say that they 
are advised that the amounts named in the deed as preferred debts due 
to the Exchange National Bank should not be paid by them, because the 
receiver, in attacking the said deed, had estopped himself from claim- 
ing the said indebtedness, or any benefit under the said deed. 

In this attitude of the issue between the receiver and the trustées the 
Buits went on. Large funds were collected from time to time until July, 
1890. The funds hâve been held under the direction of the court dijrr 
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ing fhis whole period. For about 18 months of this tirne they were on 
^pdsit iti a national depository, not bearing interest. For the reat of 
the time they bave been' on deposit in several banks of Norfolk, bearing 
interest at the rate of 3 per cent, per anhum. This disposition of the 
funds has been made in accordance with orders of the court, and now 
the question is whether the preferred debt held against those trust funds 
by the receiver shall be decreed to hâve borne interest from the date at 
which the component parts of it severàlly became payable, to the date 
of the payment of the principal to the receiver, in July last. This 
court bas decreed that the receiver did not become estopped from claim- 
ing this preferred debt by bringing bis suit to set aside the deed. It 
was a débt due, and there was nothing in the circumstances under which 
it arose to divest it of the incident of interest which attaches presump- 
tively tb every debt. If bringing his suit did not estop the receiver 
from claiming his debt, with interest, I do not see that his previous re- 
fusai to recognize the right of the trustées to dispose of any part of the 
property conveyed by the trust-deed which he was about to assail could 
estop bim. I think the receiver is entitled to> interest at 6 per cent, on 
the preferred debt wbicb be held, and will so decree. 



Pacific Ezp. Ço. v. Seibebt, State Auditor, a ci. 
HoBY V. Samb. 

{Circuit Court, W. D. MissmjiH, W. D. Ootober 22, 1890.) 

1. B^uiTT JuRisDi<mo»—Is«mcTipN— Taxation. 

Where a suit is not essential to tlie coUeçtioQ of a tax, and a penalty is imposed 
for delay in paying tbe tax, and no action lies to recover back ttae tax if paid, eq- 
Uity bas jurisdicUon to détermine the iegality of the tax, and enioin its collection 
if illégal. 

B. SàME— MCLTIPLIOIÏT OT ACTIONS. 

The fact tuât a penally is imposed for eaob day's delay in the payment of a tax, 
and that the state mlgbt bring a separate action for each day's penalty, is no ground 
for the interférence of a coiiVi of equity in order to crèvent a multiplioity of actions, 
since it wlU not be presumad that the. state would institute rexatious litigation. 
8. Taxation — Interstate Commekob. 

Act Mo. May 16, 1889, which imposes on companies carrying goods "by express, 
on coniraot vnth any râllroad or steam-boat company, " a tax on their "receipts for 
business doi^e witbin this state, " is not an interférence with Interstate commerce. 

4. SaME— .CONSTltpTIONAI. LaW. 

Said act'doës not deprivâ the express companies of the equal protection of tbe 
laws, or oonsUtnte Inequallty of taxation, sln ce the state has a rigbt to tax différ- 
ent kinds of, property in difterent ways. 
6. EzPKEsS CosiPANlES— Commun Carriers. 

An express cotnpany is: a common carrier which, aîi regular periods, over fixed 
routes, carries money and articles of value in the charge of its own messenger, on 
passenger steamers bhd railway trains which it does not own, but with the owuers 
of which it coàitraots for the carriage of its messengers and freighta. 

In Equity. Bill for injunction. 

This case arises under the following aCt of the législature of the state 
of Misfiotiri: ' 
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"An act to deflne express companies, and to prescribe the mode of taxing 
thè same, and to fix the rate o( taxation thereon. Be it enacted by the gên- 
erai assembly of the State of Missouri, as follows: Section 1. Any person, 
persons, joint-stoclî association, Company, or corporation incorporated under 
the laws of any state, territory, or country, conveying to, from, or through 
thls state, or any part thereof, money, packages, gold, silver, plate, articles, 
goods, merchandise, or effects of any liind, by express, on cpntract with any 
raiiroad or steam-boat coœpany, or the managers, lessees, agents, or receiver 
thereof, (not including raiiroad companies or steam-boats engaged in the or- 
dinary transportation of merchandise and property in thiS state,) sh ail be 
deemed to be an express cOmpany. Sec. 2. Every siich express coinpany shall 
annually, between the Ist day of April and the Ist day of May, make and de- 
liver to the state auditor a statement, verifled by the oath of the officer or 
agent making such report, showing the entire receipts for business done 
within this state of each agent of such company doing business in this state 
for the year then next preceding the Ist day of April, for and on account of 
such dompany, including its proportion of gross receipts fojf business done by 
such'company in connection witli other companies: provided, that the amount 
which any express company actually pays to the railroads or steam-boats 
within this state for the transportation of their freight within this state may 
be deducted from the gross receipts of such company, as above ascertained : 
and proTided. further, that said amount paid to the varions raiiroad or steam- 
boat companies for transportation sliallbe itemizéd, showing the amount paid 
to each raiiroad or steam-boàt company: and provided. further, that notliing 
herein contained shall releasesuch express companies from the assessment 
and taxation of their tangible property in the mannerthat other tangible 
property is assessed and taxed. Buch company making statement of such re- 
ceipts sliall include as such ail sums earned or charged for the business done 
within tliis state for such preceding year, whether actually received or not. 
Such statement shall contain an abstract of the amount received in each 
countyànd the total amount received forall thecounties. In case of the fail- 
ure or refusai of such express company to make such statement befoie the Ist 
day of May it shall then be the duty of each local agent of such express com- 
pany within this state annually, between the Ist day of May and the Ist day 
of June,to make out and forward to the state auditor a similar veriflpd state- 
ment ot the gross receipts of his agency for the year then next preceding the 
Ist day of April. When such statement is made, such express company shall, 
at the tline of making the same, pay into the treasury of the state the sùm of 
two dollars on each one hundred dollars of such receipts. And any such ex- 
press company failing or ref using for more than thirty days af 1er the Ist day 
of June in each year to renderan accurate account of its receipts in the man- 
ner above provided, and to pay the required tax thereon, shall forfeitone hun- 
dred dollars for each ailditional day such statement and payment stiallbe de- 
layed, to be recovered by an action in the name of the State of Missouri, on 
the relation of the state auditor, in any court of compétent jurisdiction, and 
the attorney gênerai shall conduct such prosecution; and such company,icor- 
poration, or association so failing or refusing shall be prohibited from carry- 
ing on said business jn this state until such payment is made. Spc. 3. ïhere 
being no law in tliis state by which such express companies are taxed, créâtes 
an eiriergençy within the meaning of the constitution. Therefore tliis act 
shall take effect and bé in force from and after its passage. Approved Mày 
16, 1889.» 

The biJlaUeges in, substance that the plain,tiff is a qorporatîon organ- 
ized under the laws of the state of Nebraska, and is conducting business 
as an express company in Missouri and many other states, "conveying 
m9Peiy, paQkagea, ^oldi silver, platei,, ïfftiçl^s, gflodi, and merchandise to, 
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from, and through the state of Missouri and varions parts of said state, 
by express;" that in the prosecution of said business it does not provide 
its own transportation, but carries ail its express matter "on contract 
with the Missouri Pacific Railroad Company and various other railroad 
companies;" that in the prosecution of its business it receives express 
freight in raany states, and carries the same, for hire, to points in the 
state of Missouri, and receives such freights within the state of Missouri, 
and conveys the same to points within other states, and that it receives 
such express matter at points within the state of Missouri, and conveys 
the same to other points within said state; that there are "other persons, 
copartnerships, associations, and corporations residing and doing busi- 
ness within the state of Missouri, who were engaged in conveying to, 
from, and through the said state, and various parts of the same, goods 
and propnrty of the descriptions aforesaid, for hire, by freight and by 
express, but not on contract' with any railroad or steam-boat company, 
or the managers, lessees, agents, or receiver thereof, within said state, 
such persons, copartnerships, associations, and corporations being either 
provided with their own transportation facilities, or procuring the same, 
by hire, from other persons, not a railroad or steam-boat company, or 
the manager, lessees, agent, or receiver thereof." The bill then refers 
to the act of the législature hereinbefore set out, and allèges that it is not 
a valid law, because it lays a tax on Interstate commerce, and discrim- 
inâtes in favor of ail express companies that do not hire their transpor- 
tation by "contract with any railroad or steam-boat company" and 
against those who do, by imposing the tax on the làtter only, thus deny- 
ing to the plaintifF the equal protection of the laws, in violation of the 
constitution of the United States, and violating the rule of equality and 
uniformity of taxation rfequired by the constitution of the state of Mis- 
souri. The bill prays that the act of the législature may be decreed to 
be unconstitutional, and the défendants enjoined from enforcing said 
act, or attempting to coUect any tax or penalty tlierein provided for. A 
temporary injunction was granted on filing the bill. The case is now 
before the court on deniurrer to the bill. 

The case of Hoey v. The Same Défendants, and similar in ail respects, 
was submitted at the same time. 

W. W. Morsman, for Pacific Express Co. 

Edward S. Robei-t, for plaintiff Hoey. 

John M. IFood, Atty. Gen., for défendants. 

Before Caldwell and Philips, JJ. 



^> 



Caldwell, J., (after stating the fads as dbove.) Does the bill présent 
a case of équitable jurisdiction? A very clear case must be made out 
before a fédéral court will enjoin the collection of a state tax. A case 
for the exercise of such jurisdiction is not made out by showing that the 
tax is illégal, irregular, or unjust. It must also appear that its collec- 
tion wiU be attended with a multiplicity of suits, or the destruction of a 
franchise, or cast a cloud upon the title to real estate, or some other rec- 
dgnized head of equity jurisdiction must be shown. This being a per- 
eonal taxj no cloud can be cast on the title to real estate. The suprême 
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court of tlie United States, speaking by Mr. Justice Miller, states the 
Tule in thèse terms: 

"We do not propose to lay down in thèse cases any absoliite limitation of 
the powers of a court of equity in restraining the collection of illégal taxes, 
but we may say that, in addition to illegality, hardship, or irregularity, the 
case must be brought within some of the recognized foundations of équitable 
jurisdiction, and that mère errors or excess in valuation, or hardship or in- 
justice of the law, either before or after payment of taxes, will not justify a 
court of equity to interpose by injunction to stay collection of alax." 8tate 
Railroad Taa> Cases, 92 U. 8. 614. 

Ttie case last cited, and the. case of Dows v. Chicago, 11 Wall. 108, 
are leading cases on this subject. Thèse cases hâve been cited, and their 
doctrine approved, applied, and illustrated in many other cases in that 
court, and they furnish rules of décision obligatory on ail fédéral courts. 
It is needless to repeat hère the reasoning in support of thèse rules. It 
is set forth with convincing power in the two cases cited and in many 
others. Hannewinkle v. Georgetown, 15 WaW. bàS; Tennessee v . SneM, 9Q 
U. S. 69. The plaintiff con tends that in addition to the alleged illegal- 
ity of the tax there are, in this case, spécial grounds of équitable juris- 
diction. It is said if the tax is not paid the plaintiff incurs a penalty 
of $100 per day, and is prohibited froni doing business in the state dur- 
ing the period that it refuses to pay the tax, and that it is compétent for 
the state to bring a separate suit for the penalty that accrues each day. 
Ail this is undoubtedly true. But the plaintiff bas in its power to avert 
ail thèse penalties and disasters by paying the tax. The tax is a Per- 
sonal one, touching which Judge Cooley says: 

" When a tax aa assessed is only a personal charge against tlie party taxed, 
or against his personal property, it is difflcult, in raost cases, to suggest any 
ground of équitable jurisdiction. Presumptively the remedy at law is adé- 
quate. If the tax is illégal, and the party makes payment, he is entitled to 
recover back the aniount." Cooley, Tax'n, 772. 

In Brewer v. Springfidd, 97 Mass. 152, it is said: 

"Until the plaintiffs hâve been compelled to pay the tax which they allège 
to hâve been illegally assessed upon thein, they hâve suffered no wrong. 
When they bave paid it they can recover it back by an action at law, which 
■would furnish thein an adéquate and complète remedy." 

The Sound rule is that it is better the citizen should pay an alleged il- 
légal tax, and test its legality in a suit atlaw to recover the money back, 
than that the state should be deprived of the revenues essential to its 
existence during thelife of a chancery suit, which is usually protracted. 
In Dows V. Chicago, supra, the court say; 

"Assuming the tax to be illégal and void, we do not think any ground is 
presented by the bill justifyingthe interposition of a court of equity to enjoin 
its collection. The illegality of the tax, and the threatened sale of the shares 
for its payment, constitute of themselves alone no ground for such interposi- 
tion, ïhere must be some spécial circumstances attending a threatened in- 
jury of this kind, distinguishingit from a common trespass, and bringingthe 
case under some recognized head of equity jurisdiction,* before the préventive 
remedy of injunction can be in voked. * * * And except where the spécial 
circumstances which we hâve mentioned exist, the party of whom an illégal 
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tax is collected lias ordinarily ample remèdy, either by action àgaiûst the of- 
ficer making the collection or the body to whotn the tax is paid. Hère such 
remedy existed. If the tax was illégal, the plaintiff, protesting: against its 
enforcement, might hâve fiad his action, af ter it was paid, against the ofiBcer 
or the city to recover back the money.or he might hâve pibsecuted either for 
his damages. No irréparable Injury would hâve followed to him from its col- 
lection. Nor would he hâve been compelled to resort to a multiplicity of suits 
to détermine his rights. His entire çlaim might hâve been embraced in a 
single action." 

The government of the United States has made this rule statutory. 
An àct of congress déclares that "no suit, for the purpose of restraining 
the asSessmentor collection of any tax shall be maintained in any court." 
Eev. St. U. S. § 3224. Appeals are given to the executive departments, 
and if the party aggrieved does not obtain satisfaction in this mode, 
there are provisions for recovering the tax after it has been paid by suit 
against' ithe collecting officer. Referring to this statute, the suprême 
court say: 

"And thongh this was intended to appl^ alone to taxes levied by the 
United States, it shows the sensé of congress of the evjls to be feared if courts 
of justice coiild, in any case, interfère with the process of cpllecting the taxes 
on which the government dépends for its continued existence. It is a wise 
policy. It is founded iîi the simple phllosopliy derived from the expérience 
of âgés that the payment of taxes has to be enforced by summary and stringent 
means against a reluctant and often adverse sentiment; and to do this suc- 
cessfully other instrumentalities and other modes of procédure are necessary 
than tbose which belong to courts of justice. See Cheatham v. Norvell, (de- 
cided at this term;) Nicholsv. U. S.i 7 Wall. 122; Dows v. Chicago, 11 Wall. 
108." State Bailroad Tax Cases, supra. 

Similar statutes are in force in some of the states. Tennessee v. Sneed, 
Supra. Thèse statutes are législative récognitions of the principle that 
no government can permit its claims for public taxes on the citizen to 
become the subjeotof judicial controversy, according to the course of the 
law of the land. Imperative necessity has foreed a distinction between 
such claims and ail others. Murray's Lessee v. Improvement Go., 18 How. 
272, 282. Speaking of the rule which requires the citizen to pay the 
tax, and test its validity, in a suit for its recovéry, the suprême court 
say: 

"There is nothing illégal, or even harsh, in this. It is a wise and reason- 
able précaution for the security of tlie j<overnraent. No government could 
exist that permitted the collection of its revenues tobe delayed by every litig- 
ious man, or every embarrassed man, to wliom delay was more important 
than the payment of costs." Tennessee v. Sneed, supra. 

The citizen cannot appeal to equity for an injunction to stay the col- 
lection of a Personal tax if he has an adéquate remedy at law; and he 
has an adéquate remedy at law if, after paying the tax, he can sue the 
state or the ofBcers who collected the tax to recover it back. And his 
fepaedy at law is also adéquate in the case of a perkon^l tax, if the state 
can only collect the tax by suit or other proceeding that will afford to 
the citizen an opportunity to contest its validity without incurring pen- 
alties or forfaitures in the tuean time. 
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We hâve not been cited to any statute or décision of the suprême court 
of the State showing that if the plaintifif paid the tax a suit would lie 
against the state or her officer to recover it back. . In the view, taken by 
the court of the other points in the case, the décision of this question, 
one way or the other, would not change the resuit, and the court will 
therefore assume, for the purposes of this case, that by the laws of Mis- 
souri an action could not be maintained to recover back a tax like this. 
The act we are now considering does not contemplate a suit to collect the 
tax. The amount of the tax cannot be known until the Company makes 
a return of its earnings; and the making of this return, and the payaient 
of the tax, are by the provisions of the act enforced by the im position 
of a penalty of $100 per day, and the déniai of the right to do business 
in the state so long as the company is délinquant. While it is true that 
the plaintiff might contest the, validity of the act in any suit brought by 
the state to collect the penalty imposed for the non-payment of the tax, 
that would not be an adéquate reniedy, for the reason that during the 
pendency of such a suit the penalty of $100 would be accruing each day, 
and the plaintiff be denied the right to carry on its business in the state. 
It would take months, and possibly years, to reach a final décision of 
the case, and, if that décision should be favorable to the state, the pen- 
alty visited on the company would be very heavy indeed, including, as 
it would, the penalty of $100 per day for the whole period, and the de- 
struction of its business in the state, and probably great injury to its 
business in other states. Equity abhors penalties, and holds the remedy 
at law inadéquate when the assertion of the alleged right at law will be, 
or may be, attended by ihe imposition of heavy penalties and forteit- 
ures. And upon this ground, and because an action will not lie under 
the laws of Missouri to recover back the tax if paid, equity has jurisdic- 
tion in this case. 

Multiplicity of suits having also been earnestly urged upon the court 
as a ground of jurisdiction in the case, it is proper to consider that ques- 
tion. It is real and not imaginary suits, it is probable and not possible 
danger of multiplicity of suits, that will warrant the assumption of ju- 
risdiction on that ground. While it is true, as the plaintiff contends, 
that the state might bring a separate suit for each day 's penalty, the 
court would hardly be justified in acting on the assumption that it would 
do so. The state is not to be looked upon in the light of a barrator, and 
the court will not impute to it, or to its officers acting for and in ita 
name, a litigious or vindictive spirit, or a purpose needlessly to vex and 
harass the citizen with lawsuits. Whatever the rule may be in the case 
of natural persons, the court will présume that a state is incapable of 
such a vulgar passion, and, until the fact is shown to be otherwise, will 
act on the assumption that a state will not bring any more suits than 
are fairly necessary to establish and maintain its rights. 

The disposition of the case on its merits dépends on the construction 
of the statute imposing the tax. The first question is, does the tax im- 
posed by the act, upon the express company's receipts, amount to a rég- 
ulation of or an interférence with Interstate commerce? The tax is im- 
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posed on the receipts fOr "ail sums eamed or charged for the business 
done within this state." Thèse words qualif}' the whple act. They are 
plain and unambiguous. The words "for the business done within the 
stàte" ex ù termini imçoTt business begun and ended in the state, and 
include only intrastrate, and not Interstate, commerce. The interjection 
of the intensifying words "whoUy" or "entirely" would not alter their 
meaning or change their légal effect. Interstate commerce is not "busi- 
ness done within" the state of Missouri. It is business done between 
two or more statès. A package carried by the plaintiff from Omaha to 
St. Louis is not business done within the state of Nebraska, or the state 
of Missouri, but is business done between those two states. A contract 
for the carriage of goods from on e state to another is an entire contract, 
and is an interstate contract, and the carriage of the goods under sucb 
a contract is interstate commerce, and is not "business done within" 
any of the states from, through, and to which they are carried on such 
contract. Before the passage of this act the suprême court of the United 
States had decided, in several cases, that it was not compétent for a state 
to levy a tax upon earnings derived from interstate commerce. Tele- 
graph Co. v. State Board, 132 U. S. 472, 10 Sup. Ct. Rep. 161; Ldoup v. 
Port of Mobile, 127 U. S. 640, 8 Sup. Ct. Rep. 1380, and cases there cited; 
Eatterman v. Tdegraph Go., 127 U. S. 411, 8 Sup. Ct. Rep. 1127; Lynff 
V. State, 135 U. S. 161, 10 Sup. Ct. Rep. 725. The iaw as contained in 
thèse décisions was common knowledge before the passage of this act, 
and it is obvions that the gênerai assembly had thèse décisions in view 
in drafting the act. The limitation of the tax to the receipts on busi- 
ness done within the state is explicit, and is three times repeated. The 
législative intent, not to impinge on interstate commerce, is manifest. 
But if the meaning of the act was doubtful, the doubt must be resolved 
in favor of its validity. It is a canon of construction that when an act 
of the législature admits of two interprétations, one of which brings it 
within, and the other presses it beyond, their constitutional authority, 
the courte will adopt the fonner construction. But if the act could be 
construed to embrace thé earnings derived from interstate commerce, 
that would not render the whole act invalid. It would still be valid as 
to the earnings derived from intrastate commerce, and the plaintiff would 
hâve to pay the tax on thé receipts of its business done within the state. 
Eatterman v. Tdegraph Co., 127 U. S. 411, 8 Sup. Ct. Rep. 1127; Tele- 
graph Co. v. State Board, 132 U. S. 472, 10 Sup. Ct. Rep. 161. 

The next contention is that the act deprives the plaintiff of the equal 
protection of the laws secured to it by the fourteenth amendment to the 
constitution of the United States, and violâtes the raie of uniformity and 
equalityof taxation required by that article and the constitution of the 
state of Missouri. This contention is reated on the words of the act that 
liniit its opération to express companies that carry "by express, on 
contract with any railroad or steam-boat company." Neither the con- 
stitution of the United States, nor of the state of Missouri, requires taxes 
to be leVied by a uniform rule upon ail descriptions of property, or that 
ail taxes on franchises, licenses, and privilèges sliould be equal, or im- 
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posed by a uniform rule. For purposes of taxation, property and fran- 
chises, licenses and privilèges, may be Classified, and ihe différent classes 
valued or taxed by différent methods. The pursuits of mankind hâve 
become so varied, and property has assumed so many forms, many of 
them artificial and complicated, that différent classifications of property, 
for purposes of taxation, and the valuation of différent classes by différ- 
ent methods, are rendered imperatively necessary. And franchises, 
licenses, and privilèges may be classified according to their several nat- 
ures, and each class taxed a différent rate and by a différent method, or 
sonie may be taxed and others not. There is no évasion of the require- 
ment of equality or uniformity so long as ail in the same class are sub- 
ject to the same tax under the same conditions. Thèse principles hâve 
been repeatedly affirmed by the suprême court of the United States. In 
the latest ulterances of that court on this subject it is said: 

"The provision in the foiirteenth amendment, that no state shall deny to 
any person within its jurisdiction the equal protection of tlie laws, was not 
intended to prevent astate from adjusting its system of taxation in ail proper 
and reasonable ways. It-may, if it chooses, exempt certain classes of prop- 
erty from any taxation at ail, such as churches, libraries, and the property of 
charitable institutions; it may impose différent spécifie taxes upon différent 
trades and professions, and may vary the rates of excise upon various prod- 
ucts; it may tax real estate and personal property in a différent manner; it 
may tax visible property only, and not tax securities for payaient of money; 
it may allow déductions for indebtedness, or not allow them. * * * \\^, 
think that we are safe in saying that the fourteenth amendment was not in- 
tended to compel the state to adopt an iron rule of equal taxation." Mail- 
road Co. v. Pmnsylvania, 134 U. S. 232, 237. 10 Sup. Ct. Rep. 533. "But 
the amendment does not prevent the classification of property for taxation, 
subjecting one kind of property to one rate of taxation and another kind of 
property to a différent rate, distinguishing between francliises, licenses, and 
privilèges and visible and tangible property, and between real and personal 
property. Nor does the amendment prohibit spécial législation. Indeed, the 
greater part of ail législation is spécial, either in the extent to which it opér- 
âtes, or the objects souglit to be obtained by it. And when such législation 
applies to artiiicial bodies it is not open to objection if ail such bodies are 
treated alike, under similar circumstances and conditions, in respect to the 
privilèges conferred upon them and the liabilities to which they are subjected. 
Under the statute of New York ail corporations, joint-stock companies, and 
associations of the same kind are subjected to the same tax. ïhere is the 
same rule applicable to ail under the same conditions in determining the rate 
of taxation. There is no discrimination in favor of one against another of 
the same class. 8ee Barbier v. ConnoUy, 113 U. S. 29, 32, 5 Sup. Ct. Rep. 
357; iSoon Hing v. Urowley, 113 U. S. 703, 709, 6 Sup. Ct. Rep. 730; Rail- 
way Co. v. Humes, 115 U. S. 512, 523, 6 Sup. Ct. Rep. 110; Kailway Co. v. 
Mackey, 127 U. S. 205, 209, 8 Sup. Ct. Rep. 1161; Bailway Co. v. Beckwith, 
129 U. S. 26, 32, 9 Sup. Ct. Rep. 207." Insurance Co. v, State, 184 U. S. 594. 
606, 607, 10 Sup, Ct. Rep. 593. 

In the light of the doctrine of thèse cases it is plain the act we are 
considering is not in contravention of the fourteenth amendment. The 
act imposes the same tax on ail express companies, in the same circum- 
stances and conditions. It is not averred in the bill, and was not con- 
tended in argument, that any person^ company, or corporation engaged 
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exdusîvely in the express business owns and opérâtes ita dwn raîlroads 
and ' steam-boats for the exclusive purpose of cafrylng its express mes- 
sengers and freights. There are no such express companies. In Re Eh- 
pre^s Cos., 1 Int. St. Comi R. 849, 367, the question was presented to the 
Commission whether express conopaniés were within the provisions of the 
interstate commerce act. In enumerating the reasons set up by the ex- 
press' companies against the claim that they were within the act, the 
commission say: "The words 'its railroad,' the express companies say, 
exclude the idea that they are intended by the law, for they hâve no 
railroads; they neither own nor operate any railroad lines;" and the 
com mission concurred in this view. The act of the législature of Missouri 
applies to express companies proper, and contains a brief, and, as far as 
it goes, accurate définition of them. From the origin of express com- 
panies down to the présent time a distinguisbing and uniform featureof 
their method of conducting business bas been the hiring of railroad and 
water transportation for their messengers and freights. It is a common 
carrier that does not own any means of transportation, but hires other 
common carriers (railroad and steam-boat companies) to carry its freight 
and messengers. It may be defined tobe, a common carrier that carries 
at regular and stated times, over fixed and regular routes, money and 
other valuable packages, which cannot be conveniently or sal'ely carried 
as common freight, and also other articles, and packages of any descrip- 
tion, which the shipper desires, or the nature of the article requires, 
should hâve safe and rapid transit and quick delivery, transporting the 
same in the immédiate charge and custody of its own messenger, on 
passenger steamers and express and passenger raiiway trains, which it 
does not own or operate, but with the owners of which it contracts for 
the carriage of its messengers and freights, and within citieS and towns or 
other defined limits it coUects from the consignors and delivers to the 
consignées at their places of business the goods that it carries. Express 
Qxses, 117 U. S. 1, 6 Sup. Ct. Rep. 542; Retzer v. Wood, 109 U. S. 185, 
3 Sup. Ct. Rep. 164; 1 Int. St. Com. R. 273; Inre Express Cos., 1 Int. 
St. Com. R. 849. The court is bound to take judicial notice of a mat- 
ter of public history and facts notorious to persons of ordinary intelli- 
gence. It would be discrediting to the court to affect to believe that 
there was any person in Missouri conducting an express business with- 
out the use of railroad or steam-boat transportation.. The freighting 
business of this country was once carried on in wagons, propeUed by an- 
imal power, on dirt roads, but that method of transporting common 
freights bas been rendered obsolète by the railroads and steam-boats. 
Such a thing as an express Company dissociated from transportation by 
rail or steamer is unknown. In the case of Hoey, suing as a share- 
holder in the Adams Express Company against thèse same défendants, 
submitted for décision with this case, and depending on the same ques- 
tions, the bill allèges that the Adams Express Company, in conducting 
its express business, "utilizes over nineteen thousand miles of interstate 
raiiway communication." It is true, there are in cities and towns per- 
sons and corporations that carry goods and parcels in wagons or car ta 
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from one place in a city or town and its vicinîty to another, as chance 
may oflFer. But that is not an express business. A statute of the 
United States provided "that any person, firm, company, or corporation 
carrying on or doing an express business shall be subject to and pay a 
duty of three per centum on the gross amount of ail the receipts of such 
ezpress business." XJnder this statute the collecter of internai revenue 
required one Ketzer to pay a tax for carrying on an "express business." 
Retzer's business was the carrying of goods, freightfi, and baggage, in 
•wagons, between New York and Brooklyn, and from one place in Brook- 
lyn to another place in the same city. He did not run regular trips, 
nor over regular routes, but when and where he had orders. Upon 
thèse facts the suprême court of the United States held that Retzer was 
not carrying on an "express business." The court said: 

"We are of the opinion that the plaintiff was not liable to this tax, because 
he did not earry on or do an 'express business,' within the meaning o£ the 
statute. Although he carried goods between New York and Brooklyn, and 
from one place to another in eitlier city, he did so solely on call and at spécial 
request. Hedid not run regular trips, or over regular routes or ferries. He 
was no more than a drayman or truekman, doing a job when ordered. The 
fact that he had a place in Brooklyn where orders could be left on a slate 
made no différence. The words • express business,' in the statute, must hâve 
the meaning given them in the common acceptation. An * express business ' 
involves the idea of regularity as to route or time, or both. Such is the défi- 
nition in the lexicons." Retzer v. Wood, 109 U. S. 185, 187, 3 Sun. Ct. Eep. 
164. 

But suppose a business like Retzer's could be called an "express busi- 
ness." It differs so essentially in methods and conditions from the busi- 
ness defined by the act we are considering that it is obvions that they 
may be differeiitly classèd for taxation, and that the rule of equality and 
uniformity would not be violated by varying either the rate or the method 
of taxing them. The législature might well consider a tax on the teams 
and wagons suflBcient in the one case, and a tax on the earnings neces- 
sary in the other, or it might exempt the one and tax the other, without 
impinging on the fourteenth amendment. See Qihson Co. v. Car Go., 
42 Fed. Rep. 572, 574. The express business taxed by this act differs 
Bomaterîallyfrom that conducted by other common carriers, and is so 
clearly deûned and understood to be a distinct and separate branch of 
business, that it was eminently proper, if not imperatively necessary, 
if it was to be taxed at ail, for the législature to class it by itself, and, 
having so classed it, it was compétent for the législature to impose such 
a tax on its earnings for business donc within the state as its wisdom 
dictated, not in excess of any limit prescribed by the constitution of the 
State. In the first annual report of the Interstate Commerce Commission 
(1887, p. 13)itissaid: 

"Some of the raiiroad companies, however, hâve undertaken to do the ex- 
press business on their own Unes, through their own agencies. The Balti- 
more & Ohio Kailroad Company did this for a time, and tlien sold the busi- 
ness to one of the existing express companies. Some of the western raiiroads 
combine for the purpose, and for convenience create a nominal corporation to 
do the business over their several Unes, and divide the net proceeds. • • • 
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There ia no recognized distinction between wiiat shall be considered expresa 
freight and what not, except that wiiich concerns the method of transporta- 
tion." 

When a railroad company, by the addition of a new bureau or de- 
partment, and the adoption of new methods in the conduct of its busi- 
ness, qualifies itself to do the business commonJy done by an express 
Company, it does not thereby itself become an express company. Such 
an expansion or extension of its business as a common carrier works no 
change in its corporate character. Nor does it escape taxation on such 
new business. AU schemes for the taxation of railroads, however much 
tbey inay vary in détails, are intended to include, and do include, in 
one way or another, a tax on ail their property, income, and fran- 
chises. If the tax is not in terms laid upon their business and income, 
due: regard to thèse is had in imposing the tax on their property and 
franchises. It may be conceded that there are no means of ascertain- 
ing whether a railroad company pays more or less tax on the earnings 
derived from its express business than is paid by an express company; 
but if it is admitted to be less, that is not the want of equality that falls 
under the ban of the constitution; but it results frora the différence in 
the constitution, methods, and business pursuits of the two corporations 
which justifies the législature in classifying them differehtly for purposes 
of taxation and taxing them by différent methods. What is true of one 
railroad company is true of any association of railroad companies. AU 
business they do as railroad companies is taxed in the gênerai scheme 
for the taxation of railroads. It is not alleged in the bill in this case 
that the persons and corporations, which, it is averred, are carrying 
goods "by freight and by express," are not taxed. The complaint is that 
they are taxed at a différent rate, and by a différent method, from that 
applied to the plaintiff and ail others vvho carry freight "by express on 
contract with any railroad or steam-boat company." The plaintifTs con- 
tention is that those carriers who own their transportation, and are com- 
mon carriers of ail manner of freights, shall be taxed at the same rate 
and hy the same method as those carriers who hire their transportation, 
and whose business is limited to the carriage of express matter: in a word, 
that, for purposes of taxation, railroad companies shall be classed with 
express companies, and taxed at the same rate and by the same rule. 
There are inhérent and fundamental différences in the corporate fran- 
chises, rights, and duties, property and methods of business, of a rail- 
road company and an express company. Thèse différences forbid their 
being classed together for purposes of taxation. Such a classification 
would be extremely incongruous. Because of this différence between the 
railroad companies and the express companies the latter could not be 
brought within the purview of the interstate commerce act. Case of 
the Express Companies, 1 Int. St. Com. R. 349; U. S. v, Morsman, 42 
Fed. Rep. 448. Except as to their visible and tangible property, there 
seems to hâve been no law for taxing express companies until the passage 
of this act; for the législature, in the third section of the act, assigns as a 
reason for putting the act in force from its passage the fact of "there be- 
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ing no law in this state by which such companies are taxed." Will any 
one seriously contend that before the passage of this act railroad compa- 
nies could bave successfu]]y resisted the payment of taxes because ex- 
press companies were not taxed, or that they can now do so because 
the method of taxation is différent? If the ruie contended for by the 
plaintiff is sound, it must be reciprocal, aiA, if express companies are 
not liable for the tax because they are not dassified for taxation with 
railroad companies, and taxed in the same manner, then the railroad 
companies can object to paying taxes because they are not classified with 
express companies and taxed by the same method. For purposes of tax- 
ation thej^ hâve no relation to each other, and the method of taixing 
them may be as widely différent as the législature in its wisdom chooses 
to make it. The demurrer to the bill is sustained, the temporary in- 
junction dissolved, and the bill dismissed for want of equity. 
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(United States, Intervenor.) 
' {.Circuit Cowt, D. Washington, W, D. November S, 1890.) 

1, PtTBLlO LaNDS— OeGANIC ACT OP ObEGON — MlSSIONABT STATIONS. 

The proviso in the organlc act of Oregon territory, conflrmlng titles to the land 
not exoeeding 640 acres then occupied as missionary stations among the Indian 
tribes, in the religions societies to which said missionary stations respectlvely be- 
longed, must be construed as a grant of only the spécifie lands which were at the 
date of the act so occupied, exclusively, and not in subservienoy to another's right. 

2. Same— GrBANT Consthued— Possession. 

The land in possession of the Hudson's Bay Company at the date of said act, and 
to which said company had a légal possessory right for a definite period, was not 
granted by said act, although priests of the Boman Catholic Church, by permission 
of said company, then had and maintained a missionary station tbereon. 
(Syllabus by the Court.) 

In Equity. 

Whcdley, Bronaugh & Northrup, for plaintiff. 

P. H. Winston, U. S. Atty., P. C. Sullivan, Asst. U. S. Atty., and W. 
H. White, for défendants and intervenor. 

Hanford, J. The plaintiff, in behalf of the Roman Catholic Church, 
which he représenta, seeks, by this suit, primarily, to try the title to a 
tract of 430 acres of land in possession of the United States government, 
and occupied as a military réservation at Vancouver, in this state, and 
to obtain a declaratory judgment in bis favor as the équitable owner, in 
trust for the church, of said property; and, incidentally, to obtain an 
injunction to prevent the commission of waste upon the preniises. I 
wish to hâve it understood that in coi;sidering the merits of the plain- 
tiff's claim I hâve not overlooked the very important question as to the 
power of the court in this suit to grant any part of the relief prayed for. 
v.44F.no.5 — 21 
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In the case of U.S. v. Jones, 131 XJ. S. 1, 9 Sup. Ct. Rep. 669, deçided 
since thig case was çooimenced, the suprême court held, in effect, that a 
person having an unquestionable right to a conveyance of title to land 
from the government, and wrongfuUy deprived of it, cannot maintain a 
suit to cpmpel such a'conveyançe. I think that, under existing laws, 
a disputed çiaim of a mère right to hâve a conveyance qî title from the 
United States cannot, consistently with that décision, be litigated in 
the courts in £^^ly form of proceeding. And, as this caçe does not come 
within any known exception to the gênerai rule that an injunction to re- 
strain waste by a party in possession, and claiming title adversely to the 
plaintiff, will not be granted, if it had been submitted to me on a de- 
murrer to tbe complaint, I should probably bave held that the plaintiff 
couldj^iot obtain either form of relief. A preliminary question as to the 
légal capacity of the plaintiff to maintain the suit bas also been raised 
by counsel; but, as much time and labor bas been spent in taking testi- 
mony, and in the argument on the merits, I bave determined to pass by 
thèse questions and rest my décision on the facts and the law afifecting 
the validity of the clain* of the Catholic Church to this land. I do so 
in order that on appeal the whole case can be at once taken to the su- 
prême côtJrt. 

The land claimed by plaintiff was, with other land adjoining and sur- 
rounding it, occupied by the Hudson's Bay Company as a site for a fort, 
trading post, and farm, and was the metrôpolitan establishment of that 
Company on the Pacific coast from about the year 1825 until it was 
occupied by United States troops in May, 1849. In so occupying the 
land, and in carrying on its trading business, the company was operat- 
ing under a charter and license from the sovereign of England. The 
licenéé to trade with the Indlàns west of the Rocky mountains, including 
the right to occupy said premises, was granted to the company in 1888, 
and was for a definite peiriod of 21 years, and expired May 30, 1859. 
In the year 1838, two priests of the Roman Catholic Church came to 
Vancouver, under commission from the bishop of Québec, to perform 
the duties of priests generally, and to serve as missionaries among the 
Indian inhabitants of the région. Their superior, the bishop of Québec, 
instructed them to establish their principal résidence at some point on 
thé Cowlitz river, and thëy did so, taking possession of land for the pur- 
pose which was theretofore unocoupied,'except by the Indians. They 
also established a missionary station upon unoccupied land at a place 
now knowûi as "St. Paul;" in the Willamette valley. At Vancouver they 
also establishedi a missionary station, with the consent of the Hudson's 
Bay Company, upon the land now claimed, which, as before stated, was 
then occupied; by that compahy, and maintained à station there contin- 
uously until and subséquent to August 14, 1848. During thèse years 
tbç first two whô came were reinforced by other priests, and, except dur- 
ing one or two short intervals, one of the priests resided at Vancouver, and 
tbiCre held religions services,: and. administered the sacraments, accord- 
ing to thônrites of bis church, among such of the oflScers and servants 
of the company as were of the Catholic faitb, and their familles, and such 
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Indians as were sqiournihg there or came for religious instruction. In 
considération of the services of the priests among its servants and their 
fàmilies, the Hudson's Bay Company contritiuted a regular stipend of 
6500 per annum for support of the mission, and furnished the résident 
priest a house to live in, and board or rations, and also provided a build- 
ing for use as a chapel. In the treaty of 1846 between the United States 
and Great Britain, the Hudson's Bay Company's possessory right to the 
land for the unexpired part of said period of 21 years was recogtiized and 
guarantied by the following clause in the third article: 

"In the future appropriatidtl of the territory south of the forty-ninth par- 
allelof north latitude, as ptovided in the first article of tliis treaty, the pos- 
sessory rights of the Hudson's Bay Company, and of ail British subjects 
who may be^lready in the occupation of tlie land, or other property lawfuUy 
acquired within the said territory, shall be respected. " 

The law upon which the plaintifPs claim to the land is founded is con- 
tained in a proviso to the first section of the organic act of Gregon terri- 
tory, entitled "An act to establish the territorial government of Oregon," 
approved August 14, 1848, (9 U. 8. St. 323,) and reads as follows: 

"That the title to the land, not exceeding 640 acres, now occupied as mis- 
sionary stations among the Indian tribes in said territory, together witli the 
impiovements thereon, be confirraed and established in the several religious 
societies to which said missionary stations respect! vely belong." 

In May, 1849, Maj. Hathaway, of the United States army, with a 
Company of soldiers, arrivedat Vancouver, and he at once rented build- 
ings forquarters from the Hudson's Bay Company, including part of the 
building usedas the Catholic church, and, with the consent of said Com- 
pany, established a military camp upon the land now in dispute. A 
camp and garrison for the United States troops has been continously, 
from that time to the présent, maintained there, and, except a small 
portion thereof, ail of said land has been occupied and used for that pur- 
pose. In Gctober, 1850, Col. Loring, U. S. A., the commanding 
ofBcer of the United States troops at Vancouver, issued a proclamation 
creating a military réservation for use of the government of the United 
States, four miles square, with defined boundaries, including this land 
now claimed by the Catholic Church, and declaring said réservation to 
be subject only to the temporary possessory rights of the Hudson's Bay 
Company, guarantied by treaty; and also giving public notice that ail im- 
provements within the limits of the réservation would be appraised, and 
payment therefor recommended. May 16, 1853, the Catholic Church, 
for the first time, asserted its claim to this land by filihg a notice thereof 
with the surveyor gênerai of Oregon territory, in which notice the bound- 
aries of the 640 acres claimed were attempted to be defined. Gn the 
28th day of thesame month, and again on DecemberSl, 1853, amended 
notices were filed for the purpose of changing the boundaries. Decem- 
ber 8, 1854, the commanding oiEcer at Vancouver, Col. Bonneville, 
pursuant to instructions from the secretary of war, and in conformity to 
an act of congress, approved Pebruary 14, 1853, limiting the èxtent of 
military réservations to 640 acres, by a gênerai order reduc«d the 
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réservation to that extent, and caused the same to be surveyed and 
the new boundaries to be marked; and about the same time caused 
the buildings, and the improvements on the réservation, including 
the Catholic church, to be appraised by a board of military ofiicers. 
After the extinguishment of the Hudson's Bay Company's possessory 
right to theland, by limitation of time, in 1859, upon' application made 
■ in behalf of the Catholic Church, the commissioner of the gênerai land- 
oflBce directed the surveyor gênerai of Washington territory to survey the 
land claimed as a missionary station. Thereupon protests against the 
allowance of the mission claim, and divers adverse claims to the same 
land, were filed, and the commissioner of the gênerai land-office then 
ordered the surveyor gênerai to investigate the matter fuUy, and make 
a spécial report, which was done, that officer assuming the power to ad- 
judicate and détermine the questions, both of fact and law, involved; 
and he, decided in favor of the validity of the mission claim. This dé- 
cision was reversed by the commissioner of the gênerai land-office. An 
appeal was then taken to the secretary of the interior, and the final dé- 
cision of the matter in the department of the interior was rendered by 
the secretary, March 11, 1872, allowing the claim, and authorizing the 
issuance of a patent for a small pièce of land, less than half an acre in 
extent, upon which the building used as a church was situated, and 
rejecting it as to every other part of the land claimed. On the lôth of ' 
January, 1878, the président approved a final survey and plat of the 
military réservation, and confirmed the previous action of the war de- 
partment, and declared said réservation to be duly set apart for militar}' 
purposes. The government bas purchased fromthe Hudson's Bay Com- 
pany, and paid it for ail the buildings and improvements of a permanent 
character which said company erected or made upon the land, including 
the Catholic church. And, prior to the commencement of this suit, 
everything necessary to constitute this land a government reserve for 
military purposes was formally and completely done. 

In the argument counsel for the plaintiff' hasinsisted that the décision 
of the secretary of the interior is conclusive as to the facts in the case. 
I think, however, that, as congress bas not conferred any authority upon 
the department to take prooFs or décide any question concerning the 
grants made for missionary stations by the statute above cited, the court 
is not bound by said décision, and it must find the facts, in an inde- 
pendent way, from the testimony given upon the trial and the exhibits 
introduced. 

It is assumed in the brief and argument of counsel for the plaintiff 
that the question of chief importance in the case is whether there was a 
missionary station upon this land on the 14th day of August, 1848. 
Aud the contention is that if a missionary station existed there on that 
day, then, by the said act of congress, a right to the fuU quanti ty of 640 
acres passed to and became vested in the religious Society which the 
plaintiff represents, subject only to the incurabrance of the Hudson's 
Bay Company's temporary right of possession. This assumption is 
based upon the supposition that congress intended by this act to make 
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a grant of part of the public domain as a mère gift or contribution from 
the nation to the cause of religion; ot, if not as a gift purely, then, as a 
grant in considération of the good done by missionaries among the In- 
dien tribes of Oregon, I am convinced, however, that the purpose of 
the act was not to make a gift, nor to reward meritorious efforts in the 
missionary service, but rather to recognize the just claims of a fevv peo- 
ple, who had incidentally, in connection with missionary labor, by their 
toil created property, whereby the rnaterial interests of the nation were 
affected and greatly benefited, and to protect their natural rights to the 
property so created by confirming to them the légal title thereto. It is to 
be presumed that in legislating for Oregon, congress was infiuenced by 
existing facts which were thengenerally well known. It was a factwell 
known, at the time of the passage of this statute, that missionary stations 
had been established and were then maintained among the Indian tribes 
at several places in Oregon territory by différent dénominations of Chris; 
tians; that said missionary stations occupied knd upon which they had 
erected dwelling-houses, school-houses, churches, barns, and mills, and, 
in connection therewith, gardens and fields were cultivated, ail of which 
were necessary to the success of the missions, and for the support and 
comfort of the missionaries and their familles. The missionaries were 
mostly loyal citizens of the United States; they were the pioneers of im- 
migration; they aided in establishing the provisional government of 
Oregon; and they were helpers in securing this country for this nation. 
Failure or neglect on the part of the government to make good the titles 
of the first American inhabitants of the country to the land, made valu- 
able by their labor, would bave been base ingratitude. To do what con- 
gress did — that is, confirm to the several societies the titles to the 
land occupied by their respective missionary stations, with the improvc- 
ments thereon made by their servants, the missionaries — was simply 
justice. In this view of the matter the appropriateness of the somewhat 
peculiar phraseology of the statute becomes apparent. The form of con- 
veying title by confirming instead of granting the same harmonizes with 
the idea of a pre-existing équitable right, and an already acquired pos- 
session; the Word "occupied" — a synonym for possessed, covered, fiUed 
— is an appropriate word to use for the purpose of identifying land in 
actual possession and use. The seemingly vague and loose expression, 
"religious, societies, "applicable as well to Jewish, Mormon, or Buddhist 
as to Christian organizations, which in the act serves to designate the 
grantees, can be very well understood, and becomes detinite, when it is 
considered that at thaï time the missionary stations were prominent 
points in Oregon territory. Their existence and occupancy of land was 
so well known that the taking of proof to establish thèse facts must hâve 
been regarded by congress as a work of supererogation. The entire frame 
of the act clearly indicates that congress intended to grant spécifie lands 
to certain well-known institutions. Thèse considérations make it neces- 
sary to give the word "occupied" its fuU force and meaning, and ex- 
cludes the idea that the occupancy of a tenant or guest, or any occupancy 
in subserviency to the right of another, could suffice to support a claim 
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tb a grant" under thia statute. As the Catholic missionaries did not im- 
pfove the land claimed in this suit, uor occupy it, except by permission 
from and in subordination to the Hudsori's Bay Company, it is impos- 
sible for me to conclude that congress intended to or did give the valu- 
able buildings and improvements on this land which that company owned 
to the chùrch, a conclusion not to be escaped from if the land covered 
by those improvements was granted. The suprême court of the United 
States, in the case of Sodety v. DàUes, 107 U. S. 336, 2 Sup. Ct. Rep. 
672, construed this act as a grant of only the land actually occupied 
as a missionary station among the Indian tribes. Another view that 
may be taken of the case is this: If the act is not to be regard ed as a 
grpnt of spécifie land, capable of being identified by the description 
given-in the act, then it must be a floating gr&nt, and a grantee under it 
could acquire no vested right to auy particular tract until a sélection had 
been made, and the boundaries of the granted premises ascertained and 
established. No steps tending towards this end were taken until aller the 
land now claimed had been appropriated and duly set apart for govern- 
méntal use, It was then too late. The rights of the United States to 
this land as a miîitary réservation are older, and for that reason, if for 
no other, superior in equity to the claim of the plaintiff. Findings may 
be prepared in accordance with this opinion, and a decree will be entered 
in favor of the défendants. 



ScPES V. Seymoue et al. 
(.Circuit Court, D. Colorado. Deoember 20, 1890.) 

AonoKB osr Contbaot— Plbadino— Complaint. 

A writteu contract provided that in considération of $800, as well as for the serv- 
ices rendered, S. agreed to pay plaintiff a commission of 10 par oentum of the cash 
that mlght be recelved for a certain mine, on a sale thereof , and also to deliver to 
plaintiff "ail certiflcates of shares of stock that may be received in payment for the 
said » • • mine, over and above the amountof snch shares at the priée at which 
I may acsept the same as will make the net price received by me for the said mine 
$225,000. " In an action against S. and other persons, the complaint alleged that 
the miné had been sold by S. for $200,000 in cash, and $800,000 in stock, and averred 
that plaintiff was entitled to recover from défendants his proportion of both cash 
and stocks, The complaint showed that the considération from plaintiff for the 
contract was about $1,800, but did not set f orth any of the negotiations or the under- 
Btanding of the parties as to the agreement. Held, that a demurrer to the com- 
plaint would be sustained, as the meaning of the agreement did not suf&ciently ap- 
pear. 

At Law. Ruling on demurrer. 
fP. A. Grem, for plainiliËf, 
WiUard TeUer, for défendants. 

Hallett, J., (praUy.) William B. Sipes brought suit against J. Fen- 
ton Seymour, Ellen R. Seymour, and William G. Pell, on a contract 
which I will read: 
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"For, and in considération of, the sum of eight. hundred (800) dollars to 
me in hand paid, as well as for services rendered, I hereby agrée to pay, or 
cause to be paid, to William B. Sipes, of the city of New York, or to liis légal 
représentatives, a commission of tt-n (10) per centum on the cash that may 
be received for the Slide mine, located in Gold Hill mining district, Boulder 
county, Colorado, on a sale of the same being effected in London or in Europe, 
and also to allow and cause to be delivered to the said Sipes, or to his légal 
représentatives, ail certiflcates of shares of stock that may be received in pay- 
ment for the said Slide mine over and abovethe amount of such shares atthe 
priée at which I may accept the same as will make the net price received by 
me for tlie said mine two hundred and twenty-five thousand (225,000) dollars. 
"New York, Dec. 19, 1881. 

[Signed] "J. F. Skyîioub." 

Plaintiff avers that the mine was sold by Seymour to one Halderman 
for $200,000 cash, and $800,000 in stock, and thereupon he became enr 
titled to hâve from défendants $25,000 in money on account of the cash 
received, and 8575,000 on account of the stock. A demurrer was pre- 
sented to the complaint on several grounds, as that it is ambiguous and 
unintelligible; that there is a misjoinder of défendants, and some other 
matters. The contract upon which the suit is founded is not easily un- 
derstood. If it stopped with the first clause, — that which relates to the 
payment of 10 per cent, of the cash which might be received from the 
Slide mine, — it would be plain enough; but the second clause, which 
provides for delivering ail certificates of shares of stock over and above 
what would make the net price of the mine $225,000, seems to put the 
whole instrument into some doubt. Whether it was intended that' the 
mine should be sold for cash only, or for stock only, or for both cash 
and stock, is not stated in the complaint, and does not appear in the 
agreement itself. Looking to the agreement only, it may mean one thing 
or another, according to the understanding of the parties at the timo it 
was drawn. If it was intended that the mine should be sold for cash only, 
if that was the expectation of the parties, then the first part of the agreement 
only will be operative, which provides for the payment of 10 per centum of 
the cash so received. If it was intended that the mine should be sold for 
stock in a company to be organized, and that the entire payment should 
be made in stock, then it wpuld seem that it was the understanding of 
the parties that Seymour should hâve a price fixed upon the stock, 
something différent and aside from its face value probably; and, look- 
ing to that price, which would be fixed by the parties purchasing the 
mine and himself, he would take enough of the stock to amount to 
$225,000, according to the price so fixed, and ail of the stock in excess 
of that number of shares would go to Sipes under this agreement. If 
it was the expectation of the parties that the property would be sold 
partly for cash, and partly for stock, as, according to the averment in 
the complaint, the fact was, — that is to say, if the mine was so sold 
partly for cash and partly for stock, — then it is difficult to understand 
the agreement at ail, because apparently under the first clause of the 
agreement Sipes wae *o hâve 10 per cent, of the cash, and if the cash 
was less than $225,000, then Seymour was to take enough of the stock 
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to makeup $225,000 at some price or another, and Sipes was to hâve 
^11 of thô excess over that number of shares. It is quite clear that the 
negotiations of the parties, or at least what their understanding was in 
respect to this matter, must be ascertained before we can come to any 
correct construction of the agreement; and nothing of that kind is set 
forth in the complaint. This instrument was drawn and executed in 
New York, and, according to the complaint, the considération proceed- 
ing from Sipes to Seymour was $800 cash, and abont $500 more paid 
out for maps and plans to be used in making sale of the mine. That 
was something like $1,300. Upon that payment, Sipes, if his own 
statenients in this complaint are to be regarded, is to recover from the 
défendants hère over $500,000. Such an agreement as that would re- 
quire very dose scrutiny to see whether it is not within the usury law 
of the state of New York, where the paper was drawn. In any event, 
before we can reach a conclusion as to what the agreement may be, and 
before we can allow any action to stand upon it, we must know what 
the understanding of the parties was at the time this agreement was 
drawn, what they were trying to express in writing, not for the purpose 
of varying the terms of the writing, or contradicting it, not for the pur- 
pose of avoiding it in any way, but merely to understand it, to know 
its meaning. The plaintiflf has not in his complaint set forth any of the 
negotiations. He has not told us with what understanding the parties 
made this agreement. Therefore we cannot reach any conclusion upon 
it. I think the demurrer ought to be sustained. The plaintifif ought 
to be required to give more of the circumstances of the agreement be- 
tween the parties at the time this instrument was drawn, so that we 
may know what theory they were proceeding upon when they made this 
paper. It may be true, as is contended by the plaintiff, that if thia 
was drawn by J. F. Seymour, with the authority and under the direc- 
tion of the other défendants in the suit, Mrs. Seymour and Pell, 
they are bound equally with J. F. Seymour. I think probably that is 
true; but the more important matter for us in the outset is to get some 
understanding about what the agreement means; what the purpose of 
the parties was when they framed it; how it is to be construed in order 
to détermine the rights of the parties in respect to it. 
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^TNA Life Ins. Co. v. Lyon County. 
(Ci/reuit Court, N. D. lowa, W. D. December 15, 1890.) 

1. COtTNTIBS— InDEBTEDNESS — RBFU^ïDING BoNDS. 

Refunding bonds issued by a county for the purpoae of taking up a prior valid 
indebtedness of the county are notrendered invalid bythe fact that theyexceed the 
constitutional limitation on the indebtedness of counties and other municipalities. 

2. Same — Action on Boxds — Estoppel.. 

Représentations made by an agent appointed by a county board "for the purpose 
of funding and refunding the county indebtedness" that ail the indebtedness pro- 
posed to be refunded by means of suoti bonds bas been reduoed to judgment, and 
then bonded, thus renderiag the new bonds valid, though tUey exceed the consti- 
tutional limitation, do not estop the county to show the contrary, and that the 
bonds are invalid as against a purchaser thereof f rom such agent, as the county 
records are the best évidence of the purpose in issuing the bonds, and purohasers 
are bound to take notice thereof. 
8. Same. 

Where a county, having power to f und its Indebtedness, issues bonds in paymént 
of judgments standing in full force against it, it cannot attacls the validity of the 
bonds, in an action thereon, by showing that the judgments against it are invalid 
because In excess of the constitutional limitation of its indebtedness. 
4, Same — Judûmekt without Pkejudioe. 

In an action at law on county refunding bonds which are part of a particular 
séries, where a portion only of the amount for v/hich such séries of bonds was 
issued oonstitutes a valid and enforceable indebtedness of the county by reason of 
the constitutional limitation on Its indebtedness, the court cannot détermine tho 
order in which the bonds were sold or the rights of the respective owners thereof, 
and judgment must be rendered for défendant without préjudice to plaintiff's right 
to establish its claim in some other proceeding. 

At Law. Action on interest coupons. 

By consent of parties, this case was tried to the court, and, from the 
évidence submitted, the court makes the following finding of iacts: 

(1) This action is brought upon 410 interest coupons, for $30 eacli, origi- 
nally attached to certain negotiable bonds, duly executed by the défendant, 
the county of Lyon, on the Ist day of May, 1885, and thereafter negotiated 
and delivered to the purohasers thereof, under the circumstances hereinafter 
stated, thesaid bonds being nurabered as follows: 028 to 047, inclusive; 05(3 
to 090, inclusive; 096 to 0120, inclusive. 

(2) The défendant, the county of Lyon, is a municipal corporation, organ- 
ized under the laws of the state of lowa, within the meaning of section 3, 
art. 11, of the constitution of the state of lowa, and was so organized early in 
the year 1872. 

(3) The flrst state and county lista of the county were those for the year 
1872, and the amount of taxable property within the défendant county, as 
shown by the state and county tax-lists for the varions years since the oigani- 
zation of the county, is as follows: 

For the year 1879 $ 915,133 38 



For the year 1872 $ 499,099 96 

" " " 1873 1,009,444 56 

« « " 1874 997,823 62 

« « « 1875 1,061,80<> 63 

« " " 1878 1.081,356 09 

" " « 1877 885,262 80 

» « « 1878 889,757 85 



1880 , 1,066,707 00 

1881 978,259 00 

1883 989,550 00 

1883 1,384,289 00 

1884 1,437,537 00 

1885 1,558,043 00 



(4) The flrst bonds issued by the county were issued July 29, 1872. During 
the year commencing July 29, 1872, and ending July 28, 1873, the sutn of 
$55,000 in bonds was issued by the défendant county, under chapter 174 of 
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the Acts of the 14th General Assembly of lowa, upon the foUowing Judgments, 

in the foUowing amounts, at the date given below: 

On Wilson & Joy judgment, dated July 18, 1872, $6,018.00, 8 bonds, dated July 

89. 1872, amounting to $ 6,000 

" Jas. H. W^ner judgment, dated July 18, 1872, lor $1,269.96, 3 boBds, dated 

July 29, 1872, amounting to 1,200 

" John A. Sohmldt judgment, dat«d Oct 11, 1872, for $6,001.50, 10 bonds, dated 

Oot. 14, 1872, amounting to 6,000 

" J. P. Gilm'ân Judgment, dated Oct. 11, 1873, for $402.38, 4 bonds, dated Oot. 

14, 187», amounting to.... 400 

" E. W. Lewis judgment, dated Oct. 11, 1872, ïor $1,528.40, 8 bonds, dated Oct. 

14, 1878, amounting to , 1,600 

" A. O. CaBS...... , 

" Wm. Larrabee judgment, dated Oot 11, 1873, for $1,840.34, 5 bonds, dated 

Nov. la, amounting to.. 1,800 

• Joy & Wright judgment, dated Oot. 11, 1872, for $743.10, 8 bonds, dated Jan. 

6,1878, amounting to.... j. 700 

- "• Wm.Laïrabee judgment, dated Apr. 18, 1873, for $2,286.74, 4 bonds, dated 

, -Apr, 19i 1878, amounting to i...... 8,300 

« 0. EToorte..... T 

" Tlios. ïhorson judgment, dated Apr. 18, 1873, for $809.94 

■" J, P. eUlffian judgment, dated Apr. 18, 1878, for $499.80, 1 bond, dated Apr. 

31,187», amounting to....... 600 

•* C AnCfreeley judgment, dated Apr. 18, 1873, for $5,411.80, 7 bonds, dated 

Apr. 22, 1878, amounting to v 5,400 

" Clark & Grant judgment, dated Apr. 18, 1873, for $8,197.70, 14 bonds, dated 

-Apr. 38,1878, amounting to 8,200 

« Van Sioklè & Bro. judgment, d^téd Apr. 18, 1878, for $1,268.70, 2 bonds, dated 

Àl^. ^ 1S;8, ainounting to. . .,. 1,200 

" Jaa. H. Wïigner judginent, dated Apr. 18, 1872, for ^98.55, 4 bbçds, dated May 

4ia7S, amounting to...., ., 900 

i " . J. C. Buchanan judgment, âated Apr. 18, ISÎS, for $1,210.24, 4 bonds, dated 

May6, 1878, amounting to 1,800 

« B. W. Lewis judgment, dated July 23, 1873, for $3,414.30, 7 bonds, dated July 

28. 1873, amounting to 2,400 

" P. H. Parsons judgment, dated July 23, 1878, f qr $2,897.89, 4 bonds, dated July 

28, 1878, amounting to „.. 8,000 

• ' Geoi tW, MèQuèen judKmeBt; dated July «aSS 1878, for $4,826.96, 7 bonds, dated 

JulyJS, ,1878, amounting to 4,800 

" C. L. Wright judgnient, dàted July 83, 1873, for$50S.37, 1 bond, dated July 

: as, 1873v;ajnquOtiag te. ..;....!... ......j.. 500 

" C. AkGreiieley iud^nent;, dated, July 24, 1873, for $6,754.66, 18 bpnds, dated 

July 88, 1878, amounting to,..l .., ...;...... 6,800 

V Total;., .....,.i. $55,000 

Thè Irist'àbove jiidgment, being against the défendant and in favor of C. 
A. Greeley for the sum of $6,754.66, rendered on July 24, 1873, was readered, 
bpD4eU, and reversed upder the foMowing circumstances: C. A. Greeley 
bro^ght a suit againat tli^ d.^fendant county, in the district court ofFlymouth 
joouoty, lowa, fwr the sumvyf $6,754.66. In this suit one F. W. Allen, a cit- 
izen and tax-payer of Lyon county, appeared and flled his pétition of inter- 
vention prior to the rendition of judgment against the county, claiming and 
alteging that hé was a citizen ând tax-payer in the défendant' county; that a 
great portion ôf the warrants sued on in the suit in which the pétition of in- 
tervention was flled werè fraudulent, and without considération; tliat at the 
time they were is.sued the indebtedness of Lyon county exceeded the amount 
of Spërçentum of the taxable property of said county; and that the warrants 
]:upôu wihiich the suit wasbased were iil excess of such limitation of indebted- 
[ nç^f and void. The pétition of intervention f urther allégés that the board of 
■isupervisoraûf the countj» well knew that there was a good and valid défense 
■^.said warrants^and thjit the défendant County was not iiable thereon, and 
fhàt thé warrants were fraudulent; and that, knowing thèse facts, they cor- 
ruptlj and fraudulently entered into an, arrangement assisting the plalntiflE 
inpjDOCuringa judgment against the said county upon the said warrants, and 
:eutered içto conspiiracj?; witb the plaintiSto bave a judgment taken u^ion the 
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same, and to prevent a full and impartial défense being made by tKâ défend- 
ant coimty. ThepIaintifE and défendant county each moved to strike thia- 
pétition of intervention from tlie tiles, on tiie giound tliat the tax-payer bad 
no riglit of intervention, orto défend for the county. The court in Plymouth ' 
county sustained thèse motions to strike, and at the same time entered Judg- 
ment against the défendant county, in favor of tlie plaintiff, for theifull 
amount claimed. From this judgment and thèse orders the intervenor âp- 
pealed, and the suprême court of the state of lowa, on December 9, 1874, re- 
versed the judgment of the court beiow, rendered against the county, and re- 
manded the same for further proceedings. Thereafter, and on the 5th day of 
Pebruary, 1875, the case was transferred to Lyon county, on raotioii of the ■ 
intervenor, where it was continued from term to term, and not disposed of, 
and no other judgment was entered therein. The judgmentabovereferredto, 
and whtch was reversed by tbe suprême court, was entered against the county 
on the 24th of Jnly, 1873. On the 28th day of that month, a transcript of 
the judgment was flled in Lyon county, and on tbe same day bonds were is- 
sued thereon in the sum of $6,800. The total amount of bonds issued upon 
judgments, not including thelast judgment above referred to, was $48,200, 
and, including the judgment above referred to, tbere were issued an aggre- 
gate of «55,000. 

(4J) I further find that the board of supervisors of Lyon county, on the 16th 
day of April, 1873, passéd a resolution in the foUowlng form, to-wit: 

" Whereas, there is now considérable outstanding indebtedness of the coun- 
ty of Lyon, in the shape of county warrants; and 

"Wliereas, the time for putting into judgment, and bonding thé same, as 
provîded by law, will expire on the Ist day of Sept. 1873; and 

"Whereas, it is the opinion of the board of supervisors of Lyon epunty, 
lowa, that the best interest of said county willbe subserved bysaid indebted- 
ness being bonded, in accordance with law: 

"NoW, tberefore, be it resolved, and it is hereby moved and carried, by a 
majority Of sâid board, convened as by law provided, )hat the holders therç- 
of be, and liereby are, authorized and empowered to brîng suit upon the same 
in any court in this judicial district, and obtain judgment on tlie same for tbe 
purpose of bonding: provided, bowever, that J. F. Eccleson and H. B. Wil- 
son are hereby employed as sole attorneys, to àppear in any court of this jij- 
dicial district, and défend said county against alJ such warrants wlierein tbe 
considération' thereof hadfailed, or wherein tbere is no considération." 

(5) From July 28, 1873, date of tbe issuance of the last of the $.55,000 of 
bonds heretoiore: referred to, up to July 1, 1879, funding bonds weré issued 
by the défendant county, under the provisions of chapter 1, tit. 4, 6t tbe Code 
of lowa for 1873, as amended by cliapter 9 of the Acts of the ISth General 
Assembly, and chapter 154 of the Aets of the 17th General Assembly, at vari- 
ons dates, and in variuus amouuts, as follows: 

October 19. 1874 $10,'000 00 

December 1, 1874 i...... 6,000 00 

Pebruary 18, 1875 ,, 1,000 00 

September 18, 1875.. 6,itX) 00 

October 18,1876 200 00 

November9,1875...i. ..........i . 400 00 

September 6, 1876 j....... 20,000 00 

Jnly 7, 1877. 3,600 00. 

Pebruary 7v 1878.. 1,000 00 

June 4, 1S7».. ...........;...i..... i. ....;.. ii 5,80000 

Pebruary. 19, 1879 .;;.......;. 1,400 00 

June .4, l879.. ,..),,...>.....,...,...< 1,400 00 

Total .$55,800 od 
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AU of the bonds were issued under resolutions of tlie board of supervisors, 
întroduced in évidence, and which showed the purpose for which the bonds 
were issued; such purpose being to fund outstandiiig warrants and âoating 
indebtedness against the county. 

(6) I f urther flnd that on July 1, 1879, the défendant county issued $100,- 
000 of 8 per cent, refunding bonds, under the provisions of chaptor 58 of the 
Acts of the 17th General Assembly of the state of lowa, and upon the folio w- 
ing résolution of the board of supervisors of said county, of date April 3, 1878: 

"Whereas, in accordance with an act of the seventeenth gênerai assembly 
of the state of lowa, authorizing counties, cities, and towns to refund out- 
standing bonded indebtedness at a lower rate of interest, and to provide for 
the payment thereof , the board of supervisors of Lyon county, lowa, in reg- 
ular session assembled, deem it for the public interest to refund ail indebted- 
ness of said county, evidenced by bonds thereof, heretof oie issued and out- 
standing at the time of the passage of this act. 

"ïherefore, be it resolved by said board of supervisors, that the chairman 
pf said board and the auditor of said county are hereby authorized and em- 
powered to issue the coupoo; bonds of said county in sums not less than one 
hundred dollars, ($100.00,) nor more than one thousand dollars, ($1,000.00,) 
having not more than lifteen years to run, redeemable in lawfulmoneyof the 
tJnited States of America, ai the pleasure of said county of Lyon, after five 
years from date ôf issue, and bearing interest, payable, semi-annually, at the 
rate of eight per centuni (8 pér Cent.) per annum, which bonds shall be sub- 
stantially in the torm set forth in said bill, to-wit, from Unes eleven (11) to 
twenty-nine, (29,) inclusive, and deliver. the same to J. Shade, the treasurer 
of said Lyon county, lowa, who is hereby authorized to sell and dispose of 
said bonds so issued, in accordance with said act of the seventeenth gênerai 
assèml)Iy of the state of lowa, and for no other purpose, whatever. 

"It is f urther resolved by the board of supervisors of said Lyon county that 
two per centuna (2 per cent.) be, and the same is hereby, apprppriated of the 
bonds herein authorized to be issued, to pay the costs or expense of preparing, 
' i'ssuing.'advertising, and disposing of the same, and that J. Shade is hereby 
employed as flnancial agent therefor, with power to employ an assistant, if 
he so désire, ànd that ail matters herein set forth shall be done in strict con- 
formity with this resolution, and the provisions of said act. 

"The foregoing was approved by ail the members of the board of supervis- 
ors of Lyon county." 

(7) The foregoing resolution was spread upon the records, and is upon page 
937 of Bools A of the records of the proceedings of the board of supervisors of 
said county; and the proceeds of this issue of Shade refunding bonds, amount- 
ing to $100,000, were used to pay the principal and interest of bonds issued 
prier thereto, as follows: The amount of $53,500 thereof was used to pay in 
full ail of tlie $55,000 of judgment bonds heretofore referred to, and which 
were issued in 1872 and 1873, and which were outstanding and unpaid, be- 
iiîg in amount $53,000 of principal and $500 of interest, including the whole 
qtthe $6,800 issued upon the Judgment in favor of C. A. Greeley, and which 
WKS reversed in the suprême court of lowa, as hereinbefore found. The re- 
maindér'of the proceeds arising from the sale of the issue of Shade refunding 
bonds of $100,000, issued July 1, 1879, was used to pay said above-men- 
tjpned $47,300 of funding bonds, not issued upon, or to pay judgments with 
a,ocrued interest thereon, amounting to $1,085, hereinbefore referred to as 
being issued between October 19, 1874, and February 7, 1878, both dates in- 
clusive. . 
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(8) I further find that the fbllowing additional judgments were entered 
against the défendant Lyon county at the dates and in the amounts named, to- 
wit: 

E. T. Kirk, July34, 1873 $2,204 23 

James H. Wagner, April 21, 1874 673 06 

A. J. Harmon, April 21,1874 381 43 

Perkins Bros., August 23, 1874 815 05 

Wilson & Van Saun & Co., May 5, 1875 3,850 34 

Lyman J. Gage, Oct. 16,1875 4,460 56 

C. H. Smith, Nov. 15,1876 333 00 

E. T. Drake, May 14, 1878 463 67 

Swan &Fawcet, May 14, 1878 603 00 

A. H. Andrews &Co., May 14, 1878 107 45 

T. C. Thompson, May 14, 1878 304 00 

Chase & Taylor, May 14,1878 479 10 

(9) I further flnd that bonds had been issued to discharge thèse last-named 
judgments, which bonds in turn hâve been merged in or paid trom the pro- 
ceeds of later issues of bonds. 

(10) I flnd that there were no judgments rendered against the défendant 
county after the Ist day of Jan., 1879, and that ail judgments against the de- 
fendant county piior to that date, had been satisfied prier to that date, either 
by bonds as hereinbefore found, warrants, or cash. 

(11) I flnd thattlie next bonds issued by the défendant county were issued 
on January 8, 1880, and that on said date, and at varions dates subséquent 
thereto, up to and including July 1, 1885, there were issued $60,600 of fund- 
ing bonds, under the provisions of chapter 1, tit. 4, of the Code of 1873; 
chapter 9 of the Acts of the 15th General Assembly; chapter 125 of the Acts 
of the 16tJ» General Assembly; chapter 154 of the Acts of the 17th General 
Assembly; chapter 183 of the Acts of the ISth General Assembly; chapter 
147 of the Acts of the 19th General Assembly; chapter 80 of the Acts of the 
20th General Assembly, — at dates and in amounts as folio ws: 

January 8,1880 $ 600 00 

May 12,1880 11,600 00 

June 14,1880 6,800 00 

November 12, 1880 2,400 00 

September 6,1881 4,000 00 

January 13, 1882 9,000 00 

September 1, 1884 3,100 00 

March 1, 1885.. 3,100 00 

July 1,1885 20,000 00 

Total $60,600 00 

(12) I flnd that the whole amount of said bonds was issued for the putpose 
of taking up outstanding floating warrants against said county, and. On the 
date of the issuance of the last S20,000 thereof, to-witj July 1, 1885, there 
was over $20,000 of warrants outstanding against said county, which had 
been outstanding and unpaid more thiin six months prior to July 1, 1885, 
said bonds being issued to take up said warrants under a résolution of the 
board of supervisors of said county, of date April 10, 1884, as follows: 

" Whereas, the county of Lyon, state of lowa, haS a lloating indebtedness 
in warrants of the différent funds of said county, and whereas, the' board of 
supervisors of said county deem it for the best interest of the county to bond 
the same, be it theref ore resolved by the board of supervisors of Lyon county, 
lowa, that the chairmaa, with the auditor, be authorized to issue bonds in 
amounts sufflcient to cover said indebtedness, and deliver the same to the 
county treasurer, and take his receipt therefor. 

" Adopted by a f ull vote pf the board. " 
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■ (13) On May 1, 1885, an issue of $130,000 of refunding: bonds was made 
by the defepdî^nt.county i^nder the provisions of chaptçr 58 of the Àcts of the 
17th General Assembly, and chapter 175 of the Acts of the 20th General As- 
sena bly of the State of lowa, and under a résolution of the board of supervis- 
ors of said county, of daté April 11, 1884, as follows: , 

" Whereas, it l8 deemed to be for the public interestto refadd the indebt- 
èdnebs of the county of Lyon, state of iowa, evidenced by the bonds thereof, 
heretofore issued and outstanding on the Ist day of Jan., 1884, and to issue 
the coupon bonds of county. 

"It is therefore rfesolved bythe board of supervisors of said county in ses- 
sion assembled, to issue coupon bonds Of this county, in surns not less than 
one hundred nor.more than one thousand dollars, having not more than 
tweniy years to run, redeemable in lawful money of the United States of 
America, at the pleasnre of the county, af ter fi ve years f loin the date thereof, 
and bearing interest, payable semi-annually, at 6 per cent, perannum, which 
bonds siiall be substantially in thé form given in section 1, ch. 58, 17th Gen- 
eral Assembly, and shall bear tlie date of July 1, 1884, or on the flrst day 
of any month called for by Millei* & Thompson, and the chairman of the 
board. and the auditor of this board, and auditor of the county are hereby 
directed to issue siime In acoOrdance with said statute and this resolution. 

"In testimony whereof tWe said county, by its board of supervisors, has 
caused this .bond to be sianed by tlie chairman of the board, and attested by 
the auditor, witb the county seal attaclied, this Ist day of May, 1885. 
[Jâeal.] "J. G. Andekson, 

"Chairman of the Board of Supervisors. 
"L. G. Thompson, 
, "County Auditor." 

The foregoing prearable atd resolution was passed the lltk day of April, 

1884, by the vote of ail the members of this board présent, wbich was 4-5 of 
ail the members thereof . 

(14) That on the 9th day of January, 1885, the board of supervisors of 
the défendant, Lyoïvconnty, duly adopted the following resolutions: 

"Ou motion, llie resolutioDàppoiiiting Miller & Tiiompson as financial 
agents for fundingand refunding county indeUtedness, and the con tract en- 
tered înto in Buch resolutions, is hereby resdiided. 

"On motion, it is hert-by resolved bythe bourd of supervisors that B. L. 
Bichards is iiereby appointed financial agent for Lynn county, for the pur- 
pose of fundin^f and refunding county imiebteilness, and that said lî. L. Rich- 
ards is reqnired to give bond t'Overing amouiit ealled for at any tirae by said 
agent. This résolution is passed in accordance with the Laws of 1873, and 
the amendment thereto." 

■ That under thèse rfsolutiàns the défendant county, on the flrst day of May, 

1885, duly executed one hundred and twenty refunding bonds in the surn of 
one thoUsand dollars each, nurabered 01 to 0120 inclusive. That said bonds 
were ideoticàl in furm, and are as follows; 

"IjNitED States OF Ameuioa. 
"îfiUmber Dollars 

f0l06 , State lof Iowa, Ly<m County. 1000 

, "The conntyof Lyon, in the State of Iowa, , 

^Foi*! value received,pi'jaii8e8 to pay.to Connecticut Général Lîfelnsur- 
snoeCOii or ocder, «tthelufflce of the treasurer of said county of Rock Itap- 
ids, on the Ist day of May, 1905, br at any time before that d«y after the ex- 
piration of Qve years, at the pleasuré Of tlie eouiity; the sum of une thousand 
dollars, with interest at the rate of six per cent, per annum, payable at the 
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office of the saM treasurer semi-annually.ron the Istdaysof Mayand Noveoi- 
ber in each year, on présentation and surrender of the interest coupons 
hereto attached. This bond is issued bythe board qf supervisprp of eaid 
county, under the provisions of chapter 58 of the Session Laws of the 17th 
General Assembly, chapter 175 of Public Laws of the 20th General Assembly of 
the state of lovra, and in conformity witb a résolution of said board dated 10 
day April, 1884.» 

Indorsed on the back of the bond: 

'•Chapter LVIII. 

"An act to authorize counties, citiea, or to\ynS to refund outstanding bonded 
debt at a lôwer rate of i nterest, and to provide for the payment of tlie same. 

"Section i. Be it enacted by the gênerai assembly of the state pf Io.Wa that 
counties, cities, and towns are htsreby authorized and empowered, if by a vote 
of two-thirds (f ) of the board of supervisors dr city or town council, as the 
casé may be, it be deemed for the public interest to refund the indebtednesa 
of such corporation, evidenced bythe bonds thereof, heretofore issued and 
outstanding, at the time of the passage of this act, and to issue the coupon 
bonds of such corporatjon in sums not lesBlhan one hundred dollars, ($100.00,) 
nor morethan one thonsand dollars, ($1,000.00,) iiavlng not more than twenty 
yearsto run, redeemable in lawful money of the Unit«ia States of America, at 
the pleasure of such corporation, after tiveyéîirs from the date of thêir issue, 
and bêaring interest payable semi-annnàllj', àt a rate not exceeding eight per 
cent. (8%) per annum, which bonds shali be substantially in the folluwing 
form: 
"'Xo. 

" • The ' of , in the state of loWa, for value received, promises 

to pay " '- " , or order, at the ofiBceof thé treasurer of said — — —7^, in 

-f on thé flrst dayof ' >or at -^--^ — - tioie béfoire that. date, after the 

expiration 'bfflve years, at thé pleasure of said -^, the sum of 



dollars, with the'interest at the rate of ^-^— — per cent, pérann'uip, payable 
at the office of said treasurer semi-annually, on the flrst days of "" , and 
in each year,-on présentation and surrender of the Interest coupons hereto at- 
tached. 

" ' This bond Is issned by the ôf said — , under the provisions 

of chapter — - — of the Session Laws of the Seventeenth General Assembly 

of lowa, and in conformity with a resolution of said — -, dated day 

of — , 18 — 

" ' In testimony wbereof the said — has caused this bond to be [L. S.] 

signed by the , and attested by the , seal attached, this — 

of— ,18^.' 

"And the^nterest coupoiis shatl be in tlie foUowing form: 

",•$——.':'; , , 

" ' The treasurer of — -r—, lowa, wiU pay to the holder hereof on the 
day of — , 18 — , at bis office in , — dollars, for, interest 



on bond No. -r , issued under the provisions of chapter ^. of the Ses- 
sion Laws pf the Seventeenth General Assembly.' 

"Sec. 2. The treasurer of any such corporation is hereby authorîzed' to sell 
and dispose of the bonds issued under this act at not less than thèir par value, 
and to a|>ply the proceeds thereof to the rédemption of theoutstatùding bonded 
debt, or he may exchange said bonds for outstanding bonds, par; foi: par; but 
the bonds hereby authorized shall be issued for.no otlwr pHrpesevchatever: 
providwi,bQwever, such corporation may appropriâtes not to exceeditwo pest- 
centum (2%)of the bonds herein authorized, to pay tlie espfius^s-ofprçpar- 
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ing, isBning, advertising, and disposition of the same, and may employ a 
flnaneial agent tberefor. 

"Sec. 3, Tlie board of supervisors or common council of any city or town, 
as the case may be, shall caiise to be assessed and levied each year, upon the 
taxable property of the county, city, or town, as the c»se may be, in addition 
to the levy authorized for other purposes, a suffleient sum to pay the interest 
on ontstanding bonds, issued in conformity with the provisions of this act, 
accruing before the next annual levy, and such proportion of the principal 
that at the end of eight years the sum raised from such levies shall at least 
equal flfteen per cent. (15%) of the amount of bonds issued, at the end of ten 
years, at least thirty per cent. (30%) of the amount, and at and before the 
date of maturity of the bonds shall be equal to the whole amount of the 
principal and interest; and the money arising from such levies shall be known 
as the 'bond fund,' and shall be used for the paynient of bonds and interest 
coupons, and for no other purpose whatever; and the treasurer of such county, 
city, or town shall open and keep in his books a separate and spécial account 
thereof, which shall at ail tlmes show the exact condition pf said bond fund. 

"Sec. 4. Whenever the amount in the hands of the treasurer of any such 
county, city, or town, belonging to the bond fund, after setting aside the 
sum required to pay the Interest coupons maturing before the next levy, is 
sufficient to redeem one or more bonds, he may notify the owner of such bond 
or bonds that he is prepared to pay the same, with ail the interest accrued 
thereon ; and, if said bond or bonds are not presented for payment or rédemp- 
tion within thirty (30) days after the date of such notice, the interest on such 
bonds shall cease, and the amount due thereon shall be set aside for its pay- 
ment whenever presented: provided, however, that nothing herein shall be 
construed to mean that any such bond or bonds issued in accordance with 
this act shall bedueor payable before the expiration of five years after its 
date pf issue. Ail rédemption shall be made in the exact order of their issu- 
ance, beginning at the lowest or tirst number, and the notice herein required 
shall be directed to the post-offlce address of the owner, as shown by the rec- 
ord kept in the treasurer's office. 

"Sec. 5. If the board of supervisors of any county, or the common coun- 
cil of any city or town, which bas issued bonds under the provisions of this 
act, shall fail to make the levy necessary to pay such bonds or interest 
coupons àt maturity, and the same shall be presented to the treasurer of any 
such county, city, or town* and payment thereof refused, the owner may file 
the bond, together with ail unpnid coupons, with the auditor of the state, 
takiiji^ his receipt therefor, and the same shall be registered in the auditor's 
oijice, and the executive council shall, at their next session as a board of 
.equalizàtîcn, and at each annual equalization thereafter, add to the state tax 
to be levied in said county, city, or town a sulHcient rate to realize the amount 
of principal or interest past due, and to become due prior to the next levy; 
and the same shall be levied and coliected as a part of the state tax, and paid 
into the State treasury, and passed to the crédit of such county, city, or town, 
as bénd tax, and shall be paid by warrants, as the payments mature, to the 
hOldei-'OÏ such obligations, as shown by the register in the ofi&ce of the state 
auditor, until the same shall be fully satislied and discharged: provided, that 
nothing.in this act shall be construed to limit or postpone the right of any 
holder.of any such bonds to resort to any other remedy which such holder 
might otherwise bave. 

"Sec. 6. This act, being deemed by the gênerai assembiy of immédiate im- 
portance, shall take effect from and after its publication in the lowa State 
Begister and lowa State Leader, newspapers published at Des Moines, lowa. 

"Approved March 20, 1878. 
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"Chaptee CLXXV. 

"Acts Twentieth Général Assemhly. An aot to amena, ahapter 58, Aots of 
the Seventeenth General AssemUy. 

"Be it enaeted by the General Assembly of the State of lowa: 

"Section 1. That section one (1) of chapter 58, Acts of the Seventeenth 
General Assembly of lowa, be amended by striking out of the flfth and sixth 
lines the words • heretof ore issued and outstanding at the time of the passage 
of this act,' and insert in lieu thereof the words 'now outstanding,' andstrike 
out the Word 'eight,' in the twelfth line, and insert in lieu thereof the word 
'six.' 

"Sec. 2, This act, being deemed of immédiate importance, shall take eflect 
and be in force trom the date of its publication in the lowa State Begister and 
lowa State Leader, newspapers published in Des Moines." 

(15) I find the proceeds arising from the sale of the $120,000 of "Eichards" 
refunding bonds, issued May 1, 1885, were used to take up the $100,000 of 
"Shade" refunding bonds, issued July 1, 1879, and $16,900 of funding bonds, 
issued June 4, 1878, and subséquent thereto, as folio ws: 

Of issue ofJune 4, 1878 $ 1,700 00 

« " "Feb.19,1879 1,000 OO 

" « «June4,1879 100 00 

" « " May 13, 1880 11,600 00 

AU of issue of June 12, 1880 2,500 00 

Total...., $16,900 00 

— and also to pay the commission and expense of placing said bonds, amount- 
ing to $2,438.59 ; and the balance of the amount realized from the sale of said 
bonds, àmounting to $661.41, was applied on the payment of accrued inter- 
est on the bonds taken up. 

(16) I flnd that flve per cent. (5 per cent.) of the value of the taxable prop- 
erty within the county of Lyon, défendant, as ascertained by the state and 
coUnty tax-lists for the several years since the organization of the county up 
to 1885, is Us folio ws: 



1873... «34,954 99 

1873 50,472 22 

1874. ;. 49,89113 

1875 53,090 33 

1876. 54,067 80 

1877 44,263 14 

1878 44,487 89 



1879 $45,756 66 

1880 . 53,835 35 

1881 48,913 95 

1882.. 49,477 50 

1883 69,314 45 

1884 71,876 35 

1885 77,903 15 



(17) Of the issue of $100,000, bearing date July 1, 1879, there is no testimony 
as to the order in which the bonds were sold upon tlie market. Of the issue 
of $120,000, of date May 1, 1885, the testimony tends to show that they were 
sold at the date, and in the amounts, and of tlie numbers, and to the persons 
or corporations, as folio ws, to-wit: 

June 1, 18b5, Nos. 01 to 037 to G. B. Provost. 

" 4, « « 048 " 053 " C. H. Eighmey. 

» 6, « " 053 " 055 " Dubuque National Bank. 
Aug. 28, " « 056 " 090 « ^tna Lite Ins. Co. 
sept. 1, " ■• 091 " 095 " U. S. National Bank. 

" 1, « " 096 " 0105 » Orient Fire Ins. Co. 

"2, « « 0106 " 0110 « Conn. Gen. Life Ins. Co. 

« 8, * " 028 » 047 " Saving & Trust Co. of Cleveland, O. 

" 20, « " OUI « 0120 •? Hartford Steam BoUer Inspection and Insurance 

Company. 

(18) I Qnd further that the $20,000 of bonds issued July 1, 1885, were sold 
on September 3. 1885. 

V.44F.no.5 — 22 
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(19) I further find that said B. L. Eichards, as refunding and financial 
agent of the défendant county, àt the time hè sold said bonds numbered 028 
to 047, inclusive, 056 to 090, inclusive, and 096 to 01,20, inplusive, subraitted 
td thé pûtchasérs the following statements, certiflcntes, and àlHdàvits as évi- 
dence of the validity of the bonds offered for sale. Thé statements contained 
in the affldavit of B. L. Ktchards, swofn to undér daté of Sèptiember 1, 1885, 
were made oredly in the flrst instance by him, wben seeking to-make sale of 
the bonds.iahd subsequently redueed to the form of au iaffldavit, aiid s.worn to 
nnder date of Septemberl, 1885: ; 

"EXHI]|IT;J. , 

"Certifled cqpy of the proceedings of Board of Supervisors of Lyon County, 

lowa, April Id, 1^4:. . ' 

"Boiidingl^ ■ 

"Whereas the county bf Lyons, state of Ïowa, has a floating Indebtedness 
in w<arrftatfi on the différent funds of said county; and whereas. the board of 
supervisor^ of said county deetu it for (he be^t interest of the county to bond 
the^san)e:wMi.^ .:,■.,;.- -:■,,-■■■■ 

" Be it therefore resol vèd by thls board of supervisors of Lyonicounty, lowa, 
that the cbairman, with the auditor, beauthorized to issue bonds in amounts 
BUfittcient to cover said indebtedness, and deliver the same to tbecpuQty treas- 
urér, andtake his receipt tlierefor. 

"Aiioplèd by fiillT.ote of the board." 

"(Under our state law, the bonds authorized to be issued by above résolu- 
tion are dptiônal 6 per cents., runnin^ tén yëàrs, with interést, payable semi- 
anhnàlly.àt office of county treasurér. 

[Sîgneaj ' *'T. 0. Thompsoi?, Auditor.)» 

«Eefundlng, April 10, 1884, l ! V 

"■Whereas, the county of Lyon, s);ate of Ipwa, bas a bond,ed; in^îchteâness, 
consistingof Sper,oents.,and whereas, thèi board of supervisors of said county 
deem |t|prthe,be8t interegtof the coijjitylorefund the said indebtedness, beit 
therefore resolved that said board of supervisors recéive and consider bids fpr 
tbdtpurpose, andaccept the best offer made for açcomplishing said refunding. 
.. "Adopted.!' y.'. "' 

"On motion, the bid for bohding of Milleir & Thompson and refunding the 
county indebtedness wasaccepted." 

"January, 1885, Session, (January 9, 1885.) 

< "On motion i the résolution appoihtingi Miller & Thompson financial agents 
lorfunding and refundingthe county indebtedness, and the contract entered 
under such résolution, is herebyrescinded. , 

.'^*;0n motion, it is hereby resolved by the board of supervisors that B. L. 
Eichards is hereby appointed as the financial agent for Lyon county, for the 
purpose of fuiiding and refunding the county indebtedness, and that said B. 
L. Richards is required to give a bond oôvering the amount ealled for at any 
time by said agent. „ 

"Tbis resolution is passed in accordançe with tbe laws of [Code] 1873, and 
amendment thereto. 

"I hereby certify that the kbove and foregoing is a cdmplete record of the 
îfJIfàceedings of sàîd board of supervisors Of L^on èourity, lowà, and that said 
B. L. Bichards is duly authorized financial agent of the county, with full 
fauthority to negotiaté the bonds of the conhtjr. - ' 

[Seal.] [Signed] "T. 0. ïhomfson, County Auditor. 
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"I, T. C. Thompson, auditor of Lyon county, lowa, herely certify that the 
total bonded debt of Lyon county no w outstanding is $140,000, represented 
by bonds of following dates, amounts, and rates of interest: 

"Refundingbonds, JulylO, 1879, optional afterJulyl, 1884, 8 per cent 100,000 

"Fui!ding,June4, 1878 optional 10 years, 8 percent 3,400 

Feb. 19, 1879, 8 per cent 1,000 

June4, 1878, 8 par cent 100 

May 12, 1880, 7 per cent.. 11,600 

Junel, 1880, 7 percent 6,800 

Hov. 13, 1880, 7 percent 3,400 

Sept. 6, 1881, 7 per cent 4,000 

Junel3, 1883, 6 per cent 9,000 

Sept. 1, 1884, 6 per cent 3,100 

140,400 
— "That there never has been default made in payiùent of any interest cou- 
pons on any of above bonds since they were issued, and provision by levy 
for pay ment of interest has been made for 1885. That the total amount of 
floating diebt now outstanding Is about $25,000, and does not exceed that 
amount. That of the floating debt represented by county warrants there 
are — 

" Contingent fvrnd warrants 15,693 

«Bridge " « 8,191 

"Poor " " 1,016 

24,899 
"AddinglxHiaeddebt 140,400 

"Making total debt «165,399 

— "That the assesed valuation of the property of Lyon county, as taken from 
the assessment rolls of 1884, is as foUows: 

«857,021 acres, at $4.00 1,488,084 

"Town lots 83,079 

"Personalty , 73,330 

"Kaaroad. , 67,243 

1,580,755 
— "That the land is assessed not to exceed one-third of its value. That town 
lots, with the buildings thereon, are worth, ata moilerate valiintion. i|^U0,Ol)0. 
That the personal property is valued at not more tlian one-tenth of its value. 
The real value of the property would be listed as follows: 

"857,031ac.res, at$13per A... ; 4,234,3.53 

«Town lots 500,000 

"Personalty 733,300 

«RaUroàd , 57,243 

«Total real value 5,564,794 

"Rock Hapids, lowa, Marvhd, ISSo. 

[Signed] "T. C. Thompson. Auditor. [Seal.] 

"I, John G. Watkins, treasurer of Lyon county, lowa, hereby certify that 

the bonds as listed by the county auditor, araouiiting to $140,400, are correct, 

and that the county is not in detault in piiymeht of interest on any of sàîd bonds, 

and that provision for the yëar 1885 for payuient of coupons lias béen made. 

"Signed at Mook Rapiâs, Màroh 9, 1885. 

[Signed] "John G. Watkins, 

"County Treasurer of Lyon County, lowa. 

"I, C. H. Smith, clerk of the. district and circuit courts of Lyon county, 
lowa, hereby certify that I am acquainted with T. C. Thompson, county au- 
ditor, and John G. ^Vatkjns,,çouuty treasurer, and know their signatures; 
thatthey are the présent opcers of ï^yon cpunty, ia auditor's and treaçucer'B 



340 FEDEBAL BKPOETEE, Vol. 44. 

offices, and tbat their signatures are attached to the foregoing certiâcates 
tonching the debt of Lyon county, lowa. 
[Seal.] "Dated Rock Rapids, lowa, March 9, 1885. 



r8igned] "Chan. H. Smith, 

'Cl< - - ■ - - ■■ - 



Dlerk of the District and Circuit Courts in and for Lyon Co., lowa." 
Also Exhibit L, Avhich is as follows, to-wit: 

"EXHIBIT L. 

"McCeney & O^Donnell, Attomeys at Law. 

"DuBUQUE, lowA, August 26, 1885. 
"We are.asked our légal opinion as to the validity of the issue of $140,400 
of refunding bonds by the county of Lyon in this state. The certifled copy 
of the record of^the proceedings of the board of supervisors is not sufflcienfc 
for us to détermine several questions necessarily involved, viz.: First. 
Whether the refunding resolution of April 10, 1884, was adopted by tlie re- 
quired two-thirds vote of the board of supervisors. Second. Whether thèse 
bonds évidence an indebtedness which was passed in judgment against the 
county. Assuming, howeyer, froui what Mr. Kichards statee, that the above- 
named resolution was adopted by tlie same vote as the bonding resolution, 
and that the indebtedness of the county for which itis proposed to issue thèse 
bonds was merged in, and is now evidenced by, a judgment against Lyon 
county, then we say that, notwithstanding the fact tliat said amoant bf $140,- 
400 was evidently in excess of the constitutional limitation upon counties 
riot to contract an indebtedness in excess of 5 percentum of the assessed val- 
uation of their prbperty as shown by the last previous assessment, still the 
amount of the judgment or judgments, no matter if in excess of such 5 per 
centum„-woiild be a valid obligation against the county, and the judgment 
would forever bar the county from pleading the constitutional défense. 
The county having had its day in court, and full opportunity to plead 
the overissue of warrants, or whatever may hâve been on the évidence 
of its debt, cannot again, whether itdid before or not, be heard to make tliat 
défense again on any bond or other security given to pay such judgment. 
This is fully determined in the case ot Railroad Co. v. Oscwla Co., 45 lowa, 
168. In order to issue the bonds of a county to refund its bonded indebted- 
ness under the authoiity of law, ail the action required is a vote by resolu- 
tion, or otherwise, of the board of supervisors, by a two-thirds majority, de- 
claring their intention so to do, as they deem it for the best interest of the 
county. Chapter 58, Acts 17th General Assembly. The two points above 
mentioned being coriceded, viz., that the resolution aiithorizing the refund- 
ing was adopted by the required vote, (and the légal presumption is that it 
was,) and that the bonds aie to refund judgment bonds, we- give it as our 
opinion that the $140,400 of bonds are légal and binding upon the county 
of Lyon, no matter who may be tlie purçhaser. 
• [Signed] "McCeney & O'Donnell. 

"We mean to be understood by the above that the last ,;ssue of bonds by 
Lyon county to refund the refunding bonds which were issued tp take up the 
judgment bonds are légal and binding upon the county. 

[Signed] "McCeney &0'Donnell." 

Also Exhibit M, which is bs foUows: 

"Exhibit M. 

«AuorsT 29. 1885. 
"To McCeney & O^Donnell, Dubuque, lowa: Judgments were obtainéd 
against Lyon county, Ibwà, and judgment bonds were issued to satisfy à»^z:i. 
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Ref unding bonds were issued to take up the judgment bonds. Eef unding bonds 
upon which your opinion was given were issued to take up flrat-mentioned 
lef unding bonds. Are last issue ref unding bonds légal and binding obligations 
against the county? 

[Signed] "B. L. Bichaeds." 

Also Exhibit N, which is as followa: 

"Dated Dxjbuqtte, Iowa, August 30, 1885. 

"To B. L. Richards: Yes. Last issue being authorized by law, and to 
pay judgments, is légal and binding. 

[Signed] "McCenbt & O'Donnell." 

Also Exhibit 0, which is as folio ws: 

" State of Connectiout, Hartford County — ss: I, B. L. Richards, of Lyon 
county, Iowa, being duly sworn, on oath dépose and say that I was présent 
at the meeting of the board of supervisors of Lyon county, Iowa, held April 
10, 1884, and that the said meeting was a regular one; that at said meeting 
the resolution set forth in copyof proceedings of said board on file with >ïltna 
Life Insurance Company at Hartford was oiîered, and adopted by the full 
vote of the board. îTo négative vote was cast. 

"I further dépose that the réfunding bonds of Lyon county, Iowa, were is- 
sued July 1, 1879, for the purpose of taking up the outslanding judgment 
bonded indebtedness of said county, and the proceeds of said réfunding issue 
were used for that purpose, and that the réfunding issue of May 1, 1885, 
$20,000, bonds Nos. 01 to 0120, inclusive, are issued totake up the réfund- 
ing bonds dated July 1, 79. 

[Signed] "B. L. Eichabds. 

"Subscribed and sworn to by B. L. Blchards before me this Istday of Sept., 
1885. 

"Chables J. Cole, Justice of the Peace. 

(20) I further find that the purchasersof the bonds, from which the coupons 
sued on were attached, at the time the sale thereof was negotiated, kneW 
that the issue of which the bonds ofitered for sale formed part waa in an 
amount greater in the aggrègate than 5 per cent, upon the total valuation of 
the taxable property of the county of Lyon, as shown by the state and county 
tax-lists of that and ail preceding years, but that the purchasers bought them 
in the belief that, being réfunding bonds, they were valid and binding, and 
were so induced to believe by reason of the statementa made to them by said 
B. L. Richards, and the written documents submitted to them as set forth in 
the last preceding flnding. 

(21) I further find that the amountdue upon the couponsin suit is $12,300, 
with interest at 6 per cent, from the maturity of each coupon. 

(22) I find that the plaintiff is now, and has since the date of the sale of 
the bonds to it been, the full and bénéficiai owner of the coupons in suit 
which were detached from bonds Nos. 056 to 090, inclusive, and as to the re- 
maining coupons in suit plaintiff is the holder thereof, the légal title thereto 
being vested in it, although plaintiff is liable to account, as agent or trustée, 
for the proceeds realized therefrom to the parties who originally bought the 
bonds, and who retain a bénéficiai interest in the proceeds realized. 

Oummins & Wright and Henderson, Hurd, Daniels & Kiesd, for plàintiflf. 
Kavffman 4c Guernsey and Van Wagèneii de McMiUan, for défendant; 
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Shïbab, J.j (q/i!er atofegr tA?/acfs OS oioce.) The questions ofîaw aris- 
iitg oB'thefÔrégctiilg factS'baVé been very fully and ably presented by the 
cbùnsel fdi'lbé' respective j^artieS, and it is perhaps needlèss to say that 
there is a wide divergence in the views advanced touching the judgment 
that should te rendered by the court. It clearly appears from the évi- 
dence that the plaintifif and other purchasers of the bonds issued by the 
défendant county in pur^uance pf the resolution adopted by the board 
of supervisors in April, 1884, bought the same.in good faith, and paid 
therefor tiiè fdll face value krid accruéd interest; and the amount thus 
received was applied by the county, through its reiunding agent, to the 
payment of bonds then outstanding against the county. It no less clearly 
appears that the issue of bonds negotiated by B. L. Richards on behalf 
of the eounty,,being in amount $120,000, exceeded largely the constitu- 
tional limitation of 5 per cent, upon the valuation of the taxable prop- 
erty in the county, as shown by the last preceding state and county 
tax-lists. If this issue of bonds had been negotiated in the purchase of 
prôperty then àcquired, or for tHe érection of county buildings or other 
liké purpose, so that thereby a new or original indebtedness had been 
the;rebycreated against the county, there 43ould then be no question that 
the bonds themselves would beivoid by reason of the provision of the 
constitution of the state of lowa, limiting the indebtedness of ail munici- 
pal and political corporations within the state to 5 percent, upon the 
taxable valnatioiiDf the proiierty wîtHih the limits of the particular 
corporation, and a recovery thereon could not be had, even in favor of 
parties who had paid full value therefor in the belief that the bonds 
were valid. Buchanan v, lÂtchfidd, 102 U. S. 278; Dixon Co. v. Field, 
111 U. 8. 83, 4 Sup. et. Rep. 315; Lake Co. v. Rdlins, 130 U. S. 662; 
9 Sup. et. Rep. 661; Lake Co. v. Graham, 130 U. S. 674, 9 Sup. Ct. 
Rep. 654. The bonds in question tvere hbt issued for any such purpose, 
btit werè issilèd for the purpose bf reftiriding other outstanding bonds of 
the county; and the issuance tKereof dîd nbt in fact increase the indebt- 
edness of the county, but pnly changed thç form or évidence of indebt- 
edness. Under thèse circumstances,, it is broadly claimed on behalf of 
plaintifif" that the bonds, being issued to refund or pay other bonds, are 
not alfëcted by the eonstitutîonal limitation. 

To the extent of holding thati as applied to a séries of refunding bonds, 
the, mère fact that the amount thereof might exceed 5 per cent, of the 
thefif taxable valuation of the property within the county, as shown by 
the tax-lists, woUld not necessarily shbw thât the bonds so issued were 
invalid, Ican agrée in the views of çpupsel for plaintifif. If a county 
owes a valid and enforceable indebtedness, refunding bonds, issued un- 
der, authorityof an act of the législature for the purpose of taking up 
such enforceabl© indebtedness, are nof invalid because they may exceed 
thè 5 per bent. liimitation. In such case, the refunding bonds are valid, 
bëcause theyrepresent a yàliti ind.ebtedpes8, Bailroad Co. v. County of 
Osceola, 45 Ibwa, 168; Auàin v. District Tp. of Colony, 61 lowa, 102. In 
suits, thèreiore, upon refunding bonds representing prior indebtedness, 
it is necessary, in order to èustain the défense of invalidity, to show that 
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the indebtedness merged in and rçpresented by the refanding bonds was 
iteelf invalid and non-enforceable, either in whole or in part, and, in the 
présent case, both parties bave introduced évidence on this issue. , 

On behalf of plaintiff, it is claimed that the représentations made by 
B. L. Richards, the accredited agent of the county, to the effect that ail 
the indebtedness proposed to be refunded by means of the issuance of 
the séries of bonds which were negotiated by him to plaintiff and others 
had been reduced to judgment, and then bonded, estops the county from 
showing the contrary. I do not think the statements made by Richards 
come within the principle contended for. When thèse bonds were offered 
to the plaintiff, it was known to the parties acting for the plaintiff that 
the séries of bonds proposed to be negotiated exceeded in amount 5 per 
cent, of the taxable property in the county, and therefore, to authorize 
the issuance thereof, there must be then in existence a valid indebtedness 
to the amount of $120,000, which it was proposed to refund by the issu- 
ance of the bonds in question. The validity of the bonds was asaerted 
upon the claim that the bonds to be refunded represented claims tïiat 
had been reduced to judgment, and therefore were enforceable against the 
county. The puchasers knew, and were bound to know, that,,nnless 
this assertion was true, the bonds would be invalid, because in çxcess of 
the constitutional limitation, and the purchasers were bound to ascertain 
what the fact in this particular was. The bonds themselves contain no 
récital on the subject. The certified copy of the proceedings taken by 
the board of supervisors in regard to the issuance of the bonds, and which 
copy was submitted to the purchasers, does not contain any atatement 
showing that the bonds proposed to b^ refunded were based wholïy upon 
prior judgments. The statement relied upon as an estoppel was made 
by Richards first orally, and then in the form of an affidavit; but Hç was 
not then acting on behalf ôf the county in ascertaihing or certifying to a 
fact which the law required to be then ascertained and determined as the 
basis for further action. He was the refunding agent of the county, but 
he did not bave the power to détermine any question or ma tter pertain- 
ing to the tight to issue the bonds. LHxon Go. v. LMd, 111 U;'S. 83, 
4 Sup. et. Rep. 315; Daiiim Co. v. Dickinson, 117 U. S. 657, 6 Sup. 
et. Rep. 897. The resolution of the board of supervisors appointing 
Richards déclares the objecfr of the appointment to be "for the purpose 
of funding and refunding the county indebtedness," and the resolutions 
adopted by the board under date of April 10, 1884, show upon their face 
that it was the purpose of the board to nndertake the bonding of thé float- 
ing indebtedness, as well as the refunding the then outstanding bonded 
indebtedness. , 

Upon the questipn of what the bonds proposed to be refunded were the 
représentative, and whether the same were based upon judgments pre- 
viously rendered against the county, the records of the county consti- 
tuted.the primary and best évidence. Richards had no charge o\rer or 
connection with thèse records, npr was be the one to whom applica,tion 
would naturally be made by «ne seeking to know the origin and purpose 
oî the çutst^nding bonded indebtedness of the county. If the, effect 
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of an estoppel is given to statements of this character, the protection in- 
tended to be secured by the cohstitutional provision limiting the amount 
of indebtedness of counties and other municipal corporations would be 
wholly destroyed. In every instance it could be evaded by the simple 
device of appointing a refunding agent, and by his statements create an 
estoppel against the county or city, and thus validate any amount of 
bonds that might be issued. I hold, therefore, that the représentations 
made by Richards do not operate as an estoppel against the county, but 
that it is open to the county to show that the bonds merged into the re- 
funding bonds sold by Richards were in whole or in part invalid and 
non-enforceable. 

On behalf of the défendant, it is argued that, upon this issue of un- 
constitutionality, it is open in this proceeding to question the validity 
of judgmënts against the county, or of bonds issued to fund or pay judg- 
ments against the county. In this claim I cannot concur. The consti- 
tutioiial limitation is not self-acting. The protection of its provisions 
must be invoked at the proper timé, and in the proper mode. If judg- 
mënts are obtained against a county, and the same are not reversed, but 
remain in full force, they are évidence of the highest nature that the 
county owes the amounts adjudged to be due; and if the county, having 
thé poWer to fund its outstanding indebtedness, issues bonds in payment 
of such judgmënts, the validity of the bonds cannot be successfuUy at- 
tacked, when suit is brought thereon, by showing that, if the défense 
had been interposed in the original case, the claim might hâve been de- 
feated, and that the judgment actually rendered might hâve been pre- 
vented. As is said bv the suprême court in Oromwdl v. Sac County, 94 
U.S. 351: ' 

"Tïius for example, a judgment rendered upon a promissory note is con- 
clusive as to the validity of the instrument, and the amount due upon it, al-^ 
tbongh it be subsequently alleged that perfect défenses actually existed, of 
which no prOof was offered, such as forgery, want of considération, or pay- 
ment. If snch défenses were not presented in the action, and established by 
compétent évidence, the subséquent allégation of tlieir existence is of no lé- 
gal conséquence. The judgment is as conelusive, so far as future proceedings 
at law are concerned, as though the défenses never existed." 

The argument of counsel would- hâve weight if the constitutional pro- 
vision was to the effect that no judgment could be rendered against a 
county under any circumstances. In such case, even though a court 
should enter up a judgment, its unconstitutionality and invalidity would 
be self-apparent, and could always be availed of when its enforcement, 
might be attempted, and this for the reason that upon its face the judg- 
ment would show that the court was without jurisdiction. A défense 
based upon the clause limiting the amount of municipal indebtedness ta 
6 per cent, upon the amount of taxable property is of a wholly différent 
nature. It rèqûires a proper pleading of the facts, and upon the trial 
proper evidéhce must be introduced, or else the défense fails. It makes 
no difiference in the validity of the judgment whether the défendant 
failed to plead thé défense based upon the constitutional limitation, or 
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failed to sustain the défense, if pleaded, by sufficient évidence. In 
either case the rendition of the judgment established. the validity of the 
claim against the county, and the judgment, so long as it remains unre- 
versed, cannot be questioned on the ground that the amount thereof ex- 
ceeds 5 per cent, of the taxable property in the county. 

The évidence shows that, when the bonds owned by plaintiff were is- 
sued and sold, there was outstanding against the county bonds represent- 
ing judgments, and jjossibly otber enforceable debts, to an amount ex- 
ceeding 6 per cent, of the taxable property in the county. It follows 
that, to the extent of this enforceable indebtedness, the county could 
hâve issued valid refunding bonds. The amount of bonds issued and 
sold exceeds the amount of this enforceable indebtedness, and it may be 
said, therefore, that partof the indebtedness represented by this séries of 
bonds is valid and enforceable and part not. That the holders of thèse 
bonds bave equities against the county, will not be questioned. The 
question is, whether efïect can be given thereto in this action. 

It is argued that the bonds would be valid until the amount needed 
to refund the enforceable debt had been reached, and that it will be pre- 
sumed that the bonds were sold in the order of their number. Such a 
presumption cannot be indulged in under the facts of this case. To set- 
tle the equities and rights of the bondholders against the county, and 
their rights as between themselves, would seem to require the institution 
of a suit in equity. In this action at law between one owner of part of 
the bonds and the county, it is beyond the power of the court to hear 
and détermine the question of the order in which the séries of bonds 
was sold, or the application of the proceeds realized from the sales 
thereof, and whether the facts are such that a certain number of the 
bonds can be held valid at law, or whether it should not be held that 
each owner of a bond is equitably entitled to demand his share of the 
total sum which may be adjudged to be collectible from the county. 

It seems to me that the only means of solving the difficulties of the 
situation is for the plaintiff and the other non-resident bondholders to 
unité in a proper proceeding in equity against the county and such other 
bondholders as may refuse to act as complainants, and in such suit it 
can finally bedetermined for what amount the county can be held liable, 
and the rights of the respective bondholders in and to this sum can be 
decreed. As the case now stands, I hold that the facts show that the 
séries of bonds isued by the county, and negotiated by B. L. Richards, 
as agent of the county, represent, in part, bonds previously issued, and 
which were enforceable against the county, and, in part, bonds which 
were invalid and non-enforceable; but that in the présent case at law, 
and in the absence of interested parties, it is impossible to détermine 
what part or proportion of the coupons sued on belong to bonds that 
represent the valid indebtedness refunded therein. While the plaintiff 
has shown a right of recovery against the county for some amount, it 
has failed to show a légal right to recover on ail the coupons sued on, or 
any particular number thereof, and hence there is no basis for rendering 
a judgment at law in the présent cause. For this reason, judgment 
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herein must be in favor of défendant ; such judgment, however, to b& 
withoot préjudice to the right of plaintiff to establish, iu any other 
prôper prôceedifig, its rights against the county growing out of the pur- 
chase by plaintiff of the bonds of the county. 



Mace V. Spencer et al. 
iCireuU Cov/rt, 8. D. Neio York. December 11, 189a) 

Patents for Ihtbstions— Inpbingembnt— Pbbliminart Injunotion. 

A preUminàry injunction should not issue in a suit for infringement, whera npon 
the issue 61 privity of invention tlie évidence Is merely oath against oath. 

In Equity. Motion for preliminary injunction. 
H. A. West, for complainant. 
Ohae. C. CHU, for défendants. 

Lacombë, Circuit Judge. Patent No. 268,112 was upheld by Judge 
Shipman, (43 Fed. Rep. 69,) but not as a pioneer invention, the inven- 
tion of the complainant being found to consist in the combination with 
a détachable opera-glass handle made in telescopic sections, of the fast- 
eningdevice, consisting of a piston, hook, and slot, or their équivalent. 
I ara not satisfied that the fastening devices used by the défendant in 
the exhibits put in évidence are such an équivalent for that of the patent 
as will warrant the claira that they infringe. They seem to be a pretty 
plain infringement of the devices described in the other patent sued 
upon, No. 399,543. Conceding that this latter patent was sustained by 
Judge Shipman as showing patentable invention, (and that is by no 
means clear,) the fact remains that his décision was rendered in a case 
where there was not before him the question of priority of invention as 
between complainant and this défendant. Hère it is a distinct issue; 
and, as upon that issue there is merely oath against oath, a prelim- 
inary injunction should not issue. 



Myebs et d. w. Cunningham et al, 
lOireuU Court, N. D. Ohio, W. D. June Term, ISflO.) 

Vanaki» for Invbntions— Actions pok iNPiiirroBMBNT— Plbamnos. 

I Bev. St. TJ. S. S 4919, prpvides that damages for infringement of a patent may bo 
recovered by an action on the case. Section 4920 prescribes the nature of pleadingB 
to be used in the action^ and was passed in 1S74. Section 914, which provides that 
' the practice, pleadings, 6tc., in the fédéral courts shall conform as near as may be 
to those "in like causes " in the state court» of the state wheré Such fédéral courts 
are beld, was pàssed in 1873. Held that, as actions for infringements of patenta 
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, ; are within the exclusive jurlsdiotion of the fédéral courts, the pleadings thereln 
are governed by section 4930, and a déclaration in such an action, conforming to a 
common-law déclaration in an action on the case, is sufflcient, though a différent 
form is presoribed by the statu tes of the state where the court is held, and that the 
answer in such an action shduldcomply with the common-làw pleadings in actions 
on the case in form covering one or more of the défenses pemutted ia section 1920. 

At Law. On deraurrer to answer. 
Lee & Brown, for complainant. 
Doyle, Scott & Lewis, for respondent. 

RiCKS, J. A common-law déclaration was filed in thîs case under sec- 
tion 4919 of theRevised Statutes of the United States, which provides that 
damages for the infringement of any patent may be recovered by an 
action on the case in the nameof the party interested, either as patentée, 
assignée, or grantee. An answer was filed on the 17th of May, 1890, 
which was, in substance, an answer such as is permitted in actions at 
law in the state courts of this state. The plaintiff filed exceptions to 
that answer, because it was not in the form required bj»^ the statute of 
the United States. Those exceptions were sustained, and the défendant 
then filed a plea, containing the gênerai issue, with seven other spécial 
pleas. The first plea of the gênerai issue concludes "to the country," in 
the manner usual in pleas at common law. The other pleas do not in 
form conclude "to the country," nor aver that the pleader is ready to 
verify, as provided in the forms in such cases. The plaintiff demurred 
to this answer, claiming that it was not in conformity to the answer re- 
quired in a patent case in response to a déclaration in an action on the 
case. The défendant on the argument claimed that the demurrer filed 
searched the record, and thereupon contended that the déclaration filed 
in this case was not such as is provided in actions at law in this court. 
This présents the question as to the proper form of pleadings in this 
court in an action of this character for damages for an infringement. 

It is undoubtedly true, as contended by the défendant in this case, 
that in actions at law in the circuit court in this district the pleadings 
conform as near as may be to the pleadings prescribed by the statute of 
Ohio in its courts of common pleas in similar cases. But where a stat- 
ute of the United States prescribes a spécial form of pleading, such stat- 
ute should undoubtedly control. It should be remembered that in this 
action, the validity of a patent being involved, the jurisdiction is ex- 
clusively vested in the circuit court of the United States. If congress 
bas provided any form for pleading in such an action, that should pre- 
vail. The first act passed by congress on this subject was that of April 
10, 1790, another passed on the 21st of February, 1793, and still another 
on July 4, 1836. In thjs last act we find the first provision definitely 
presçribing the pleading in an infringement case at law. 

Looking first to the sufiBciéncy of the pleading filed by plaintiff in this 
case, it may be remarked that no matter what it is called, — whether a 
déclaration, or a pétition, or a complaint, — it will still be a good plead- 
ing in this suit if it be prOperly entitled, and contains the essentiel aver- 
ments necessary to constitute plaintifF's statement of his ground for re- 
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covery în an action on the case. This is what the court decided in the 
case of May v. Mercer Co., 30 Fed. Rep. 246. On examination of the 
pleading filed by the plaintiff in that case, the court found that "it con- 
tained allthe allégations material to make an action on the case," and 
therefore held it sufBcient. That may fairly be said of the pleading in 
the case now under considération. It is, in substance, a déclaration ac- 
cording to the forms prescribed under the old common-law pleading in 
an action on the case. The act of 1836, which, as before stated, has de- 
fined what sort of a plea the défendant should file in an action of this 
charaoter, was repealed by the act of July 8, 1870. This last act pro- 
vided a substitute for the provision in the act of July 4, 1836, by which 
the défendant was authorized to plead the gênerai issue, and, having 
given notice, might prove on the trial any one or more of five spécial 
matters thereinspecified, viz. : (1) That the spécification contaiiied less 
than the whole truth as to the invention or discovery ; (2) that the plain- 
tiflfhad surreptitiously or unjustly obtained bis patent; (3) that it had 
been patented or described prior thereto; (4) that he was not the origi- 
nal inventor, etc.; (5) that it had been in public use for more than two 
years, or that it had been abandoned to the public. This act continued 
in force until the 22d of June^ 1874, when it was repealed by the act of 
that date. That act is found in the Revised Statutes as section 4920, 
and substantially re-enacts the provisions as to pleadings to be used by 
the défendant, as prescribed by the act of July 4, 1836. Now it will 
be wel] to note that section 914 of the Revised Statutes, which provides 
that the practice, pleadings, forms and modes of proceeding in civil cases 
other than equity and admiralty in the circuit and district courts shall 
conform, as near as may be, to the practice, pleadings, forms and modes 
of proceeding existing at the time in like causes in the courts of record 
of the state within which such circuit and district courts are held, was 
passed and took effect June 1, 1872; so that when the act of June 22, 
1874, more particularly defining the nature of pleadings to be used in 
suits of this character, was passed, congress evidently had before it the 
provisions of section 914 of the. Revised Statutes, and section 4920 must 
therefore be construed with this fact in view. Now upon every princi- 
ple of construction of statutory provisions, thelatteract of June 22, 1874, 
must prevail, as against the provisions of the prior act of June 1, 1872. 
It is évident, therefore, upon this principle of construction of statutes, 
that full force and effect must be given section 4920, even though seem- 
ingly in conflict with the provisions of section 914. But in view of the 
fact that this act of 1874 defines the pleadings in an action at law in a 
case exclusively within the jurisdiction of the circuit court of the United 
States, the provisions of that act, so far as they define the nature of 
pleadings required to set forth the issue between the parties in such a 
case, are to prevail. It seems plain that, while a Code answer in the 
practice in Ohio might be sufficient to cleariy define the défenses upon 
which the défendant relied in ail actions provided for by. the state stat- 
utes, it is nevertheless true that congress legislated with a view to the 
character of défenses usual in actions of this kind, and intended to pro- 
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vide a spécial form of pleading, which would more fuUy meet the re- 
quirements of such a case than the varied forms of answers in the dif- 
férent States in which the circuit courts might sit to try such cases. 
There is no great hardship in adopting and foUowing this form of plead- 
ing. It is simple, clear, and meets ail the requirement of the défenses 
usually set up in such suits. 

The cases to which counsel hâve cited the court do not, we think, 
fully meet this question. The opinion of Judge Lacombe, in the cir- 
cuit court of the southern district of New York, does not fully disclose 
the nature of the pleading upon which the défendant in that case relied. 
In that opinion, he says that an answer which would be good in the 
courts of the state of New York in a "like case" ought to be good in the 
circuit court of the United States. But, as before stated, suits of this 
character are not brought in the courts of any state. A suit at law 
which involves the validity of a patent could not be brought in any 
court other than the courts of the United States. There can be, there- 
fore, no pleading prescribed by state laws in a "like case." Mr. Walker, 
in his work on Patents, takes this view of the subject. In section 442, 
in discussing the question of rules of common-law pleading that are ap- 
plicable to cases of this kind, he says: 

"Where an authoiitative précèdent can be found for a particular relaxation, 
that particular relaxation must be regarded. In the absence of such a préc- 
èdent, the safe and proper course 1b to conform to the ancient common-law 
rules, unless the pleader is willing to risk his défenses upon the theory that 
state stàtutes relevant to pleadings are bindihg on fédéral courts when trying 
patent actions of trespass on the case. The text-writer believes that theyare 
not bindlng under such cireumstanoes, because actions of trespass on the case 
were flrst prescribed by congress for patent suits in 1790, and because the 
law bas never since been changed in that particular, and beciiuse, therefore, 
there seems to be no good cause for holding that such an action under the 
Revised Stàtutes is a différent proceeding from what it was under the earliest 
oî the Stàtutes at Large." 

In none of the cases cited by counsel bas this question of the proper 
form of pleading in this kind of a case been fully considered. The 
court, for the reasons above stated, is therefore of opinion that the plain- 
tifFs' pleading in this case contains ail the essential averments that are 
prescribed for a déclaration in an action on the case under the common- 
law form of pleading, and is therefore sufficient. The court is further 
of opinion that an answer in an action of this kind should be substantially 
in compliance with the forms of pleading heretofore used in actions on 
the case, but of course should cover one or more of the spécifie défenses 
permitted under section 4920 of the Revised Stàtutes. Whether the dé- 
fense relied on is based on one or ail of thèse five défenses, it should 
be pleaded substantially as in the form heretofore used in pleas in ac- 
tions on the case. The court therefore sustains the demurrer in this 
case, and holds that the several pleas made in the answer should con- 
dude in the form usual to pleas in actions on the case at common law. 
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International Tooth-Crown Co. v. Cahmichael. 
(Circuit Court, E. D. Wiaconain. December ,1, 1890.) 

Patents por Inventions— iNFHiNGEMBNT—CBOss-BiLif—PLBAiniîO. 

LetterspatentNo. 238,490, issuedMarch 15, 1881, to James E.Low, for an iiiiiprove- 
' ' ■ ilient' in thé dental art " whereby artlfloial dental surfaces may bo permanently fixed 
, , in Ihe mouth in place of lost teetb, witbout tl^e use of plates, or other means of de- 
riving support f rom the gum beneath tbe artlfloial dentition, " were sustained in In- 
ternational ToothrCrown Co. v. Richniond, 80 Fed. Rep. 775 ; but in a suit to restrain 
infringement défendant answered tliat f uU proofs were uot presented in that case, 
and no w aslss leave to file a cross-bill chargii^g anticipatibn, tbat the patent, if valid, 
does not oover ail praotloal forms of artlfloial dentures known as "crown" and 
"bridge" work, and that complàinant, witti a view to barass hlm in bis dental busi- 

. ness, bas oaused to be publisbed, in newspapers and circular letters, warnings tbat 
ils patent is oonstrued to oover aU praeticat forms of orown or bridge work, and 
tbreats tbat ail persons proouring sucb artificial dentures from défendant will be 
ptvsecuted, and offering rewards for information of tbe performance of bridge and 
crown work by any dentist not licensed by it. Held, tbat ail matters attacking tbe 
validily of the patent oould be presented under the answer to tbe original bill, and 
tbat the allégea unlawful attack upon défendants business was uot the propersub- 
ject of a cross-bill. 

In Equity. 

Mr. Banning, for complainant. 

Mr. C^idd, for défendant. 

JBNKINS, J. The originail bill in this cause was filed to restrain the 
alleged infringement of letters patent No. 238,490, issued March 15, 
1881, to James E. i.ow for an improvement in the dental art "whereby 
artificial dental surfaces may be permanently fixed in the mouth in place 
of lost teeth, without the use of plates, or other means of deriving sup- 
port from the gum beneath the artificial dentition." This patent was 
passed upon and sustained in the case of International footh-Orown Co. v. 
Eichmond, 30 Ped. Rep. 776; but the answer hère asserts that full proofs 
were not presented upon the hearing of that case. The défendant now 
rnoVes for leave to file a cross-bill charging anticipation of the alleged 
invention; that the patent, if valid, cannot be construed to cover ail 
ptactical forms of artificial dentures, commonly known as "crown" and 
"bridge" work, and that, with a view to hinder and harass the com- 
plainant in the cross-bill in his dental business, and to divert patronage 
from his business to dentists licensed under the Low patent, the Inter- 
national Tooth-Crown Company bas heretofore, and presumably since 
the filing of the original bill, caused to be published in newspapers and 
circular letters, and caused to be circulated throughout the United States, 
and within this district, certain threats and warnings embodied in a no- 
tice, specifying certain dentists as the only licensees pf the company in 
the city of Milwaukee; that the patents of the company are construed to 
cover ail practical forms ôf artificial dentures now commonly known as 
"crowh" or "bridge" work; warning aU persons agaihst obtaining such 
artificial dentures frôm the complainant in the cross-bill; and that the full 
légal penalty will be exaeted of ail infringers, — patients, as well as den- 
tists, — ^and oflFering a reward for information of the performance of any 
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bridge work of one, two, or more crowns or bridges prepared by any den- 
tist not licensed by the company, This notice and threat is charged to 
divert patronage, and to seriously interfère with the business of the cross- 
complainant. An injunction is prayed restraining the publication and 
circulation of such notices and threats, and a decree is sought for the 
damages sustained for such alleged wrongful publications. Ail matters 
contained in the cross-bill attacking the v&lidity of the patent, or limit- 
ing its scope, can be presented by answer to the original bill. No cross- 
bill is necessary for that purpose. The interférence with the business of 
the cross-complainant, by reason of the publication of the notice and 
threats charged, is the only matter not pertinent as a défense to the orig- 
inal bill. If the publication be construed as a mère notification of the 
rights claimed by the company under the Low patent, it would not be 
unwarranted, unless the patent was invalid, and possibly not in that 
event. If, as is claimed, it is a malicious and unwarranted threat, even 
if the Low patent be held valid, the act donc would not avail as a dé- 
fense for infringement of the letters patent. It would, in such case, be 
an unwarranted attack on the business of the cross-complainant, inde- 
pendently of the validity or non-validity of the Low patent, for which 
he has apptbpriate remedy. Such matter, as I conçoive, is not proper 
subject-matter of a cross-bill. The purpose of such a bill is to obtain 
discovery of facts in aid of the défense to the original bill, or to obtain 
full relief to ail parties touching the matter of the original bill. The 
matter sought to be charged does not respond by way of défense to the 
original bifl. Every matter in dispute touching the validity or infringe^ 
ment of the patent can be contested under the original bill, full proofs 
made, and complète decree rendered, touching its validity and scope 
upon the pleadings thereto, without the aid of the cross-bill. The facts 
charged by the proposed pleading would neither throw light upon the 
subject, nor avail to defeat the patent, or justify an infringement of it, 
if valid. The cross-bill merely charges an independent unlawful act by 
the owner of the patent. It is more than doubtful if an original bill in 
equity would lie upon the matter charged in the proposed cross-bill; and 
this, upon the ground that complète remedy at law is at the command 
of the injured party, for the injury done. The cases of Jde v. Engine 
Go., 31 Fed. Rep. 901, and Emack v. Kane, 34 Fed. Rep. 46, uphold 
the right to maintain such an action. The latter case certainly présents 
a strong assertion by Judge Blodgett of the right of a couçt of equity.to 
interfère in such a case as hère presented, and is sought to be distin- 
guished from the cases of Kidd v. Horry, 28 Fed. Rep. 773, and Whed 
Oo. y. Bemis, 29 Fed. R^p. 95, opposed. The contention seerhs, how- 
ever, to be authoritatively settled by the case of Francis v. Flinn, 118 U. 
S. 385, 6 Sup. et. Rep. 1148. I am unable to distinguish the latter 
case from that hère presented. The motion to aie the cross-bill is de- 
nied. 
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WeIGHT V. POSTEL.^ 
iOircuU Court, E. D. Pennsylvania. Octolier 18, 1890.) 

1. Patents fob Inventions— Pbkpectino Invention— Diligbncb. 

A patentée who had In 1883-84 desoribed his invention in gênerai terma, and iu 
1886 desoribed it more f ully, but with thô addition only of mechanical détails, such 
as would suggest themselves to any meohanic wbo conld hâve made the device 
from the first description, and made application for a patent in February, 1887, bas 
not exercised sufflcient diligence in reducing his invention to practice, and a ré- 
duction to practice by another before the flling of his application rendors his pat- 
ent invalid. 

2. BamE— BXTENT OF ClAIM. 

When a patentée, lu orderto obtain a patent for an improvement on a device 
formerly patented by himaelf, swears that his former patent does not cover his last 
device, this oath is persuasive évidence àgainst him in an attômpt to construe his 
former patent broaâly enougli to cover a device substantially the same as that em- 
braced in his second application. 
8. Same— ScopB op Invention. 

Complainftnt's patented device consisted of a wheel looaely supported In a station- 
arybearing, and naving its periphery provided with a séries of clamps in whioh 
the cards are olamped. The défendant used a device in which the clamps were at- 
taohed to an eudless chain. Hel^, although the complainant ma-y bave been the 
flrst to apply oard clamps to an endless conveyer, yet as endless cnains had been 
used, time out of mind, to carry varions objects to hand, his patent could not be 
construed sufflciently broadly to cover def endaut's device. 

Bill in Equity by Charles A. Wright, to Restrain A. H. Postel from 
Infringing Complainant's Patents. In the earlier patent (No. 290,303) 
the invention was stated to consist in a wheel, loosely supported on a 
stationary bearing, and having its periphery provided with a séries of 
clamps, by which the cards are clamped, and in many détails of con- 
struction. The patent described a wheel loosel}' supported so as to be 
capable of being turned by hand, and on the periphery of this wheel are 
placed a number of clamps, containing cards to be gilded, and in which 
clamps they were held flrmly during the process of gilding. The oper- 
ator stood in front of the wheel, and turned it, bringing one, clamp after 
another in front of him. The operator himself put the gold leaf on the 
article to be gilded. The claiœs sued on were: 

"(2) A gilding wheel, formed of a wheel provided on its periphery or cir- 
cumference with a séries of clamps formed of pivoted jaws, and one or more 
of their clamping edges being exposed to allow of manipulation of the object 
clamped, having Independent clamping devices. by which each clamp may be 
openedseparateiy, substantially as and for thepurposespecifled." "(18) The 
combi nation of wheel, B, with rigid jaw. H, liinged jaw, K, of shorter length 
than jaw, H, and screw, N, having wheel, 0, substantially as and for the pur- 
pose specifled. (19) The combination of wheel, B, with rigid jaw, H, having 
prongs, h, hinged jaw, K, of shorter length than jaw. H, and having clamp- 
ing edge, k, and screw, N, having wheél, 0, substantially as and for the pur- 
pose specifled. " "(22) The combination of wheel, B, with rigid jaw, H, hinged 
jaw, K, screw, N, having wheel, O, and wooden blocks, RK, substantially as 
and for the pdrpose specifled." 

The plaintifif's second patent was for a device which had in place of 
the wheel an endless chain. * 

' Reported by Mark Wilkes CoUett, Esq.., of the Philadelphia bar. 
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"The Postel machine consisted essentially of two endiess parallel chains 
engaging with the sprockets of four sprocket wheels, arrariged in pairs on 
parallel sbafts at a distance apart, so that eacb chain engages with the sprock- 
ets of two of the wheels. One of thèse shafts was connected with the motor 
■which runs the machines. By a lever the wheels on tlie motor shaft could be 
thrown in or out of gear, and the chains caused to stop or move at the pleas- 
ure of the operator. Capable of being attached to the chains by projecting 
side wings, and attached to them while the machine was in opération, were 
clamps for holding the cards to be gilded and burnished, each consisting of a 
rectaneular frame, with a projecting pièce, to which was pivoted a clamping 
pièce, one end of which passed within tlie frame, and was held under its 
top by a spring attached to it and to the top of the frame. Through this top 
passed a screw with a hand wheel, by wliich the bearing point of the screw 
could be pressed down on the clamping pièce and the cards clamped. When 
the screw was reversed, the spring raised and held the clamping pièce, and 
the carda might be removed or inserted. Near the operator there was a sup- 
porting pièce under each chain, so that during the opération of burnishing the 
cards the operator might press, with the considérable force required in this 
opération, against the supporting pièces, and the clamp which contains the 
cards being burnished could rest against the supporting pièces. The cJamps 
were not locked during the opérations of gilding or burnishing, and the sprock- 
ets of the wheels near which thèse opérations took place prevent any latéral 
movement of the chain or clamps." 

Eamest Howard Hunter and S, S. HoUingswmih, for complainant. 
Geoi-ge J. Harding and Oeorge Harding, for défendant. 

Butler, J. No more need be said in this case than îs necessary to 
indicate our reasons for dismissing the bill. The younger of the two pat- 
ents sued upon (No. 363,936) is invalid. The application was filed 
January, 1887. Sonae months previous the défendant had devised and 
constructed the machine complained of as an infringement. The plain- 
tiff, however, asserts that his invention relates hack to a still earlier 
period. The proofs show that in the winter of 1883-84 he described it 
in gênerai terms to his solicitor, and that in 1886 he repeated the de- 
scription more fully. It seems, however, that he did not intend at 
either date to reduce the invention to practice. His only concern, ap- 
parently, was to protect himself in the construction and sale of the ma- 
chine made under the earlier patent. His monopoly in this served his 
interests as well as the other would, if compétition could be avoided. 
His solicitude was for the avoidance of such compétition. Being advised 
that the former patent covered the endless-chain device, and would con- 
sequently keep others otf, he rested content until a short time before the 
date of his apj)lication. Then becoming alarmed at something heard or 
obseïved of the defendant's movements, he resolved to apply for a patent, 
and thus shut him ont, if the former patent did not do so. He had not 
then embodied his invention in a machine for practical use. This con- 
duct, and the purpose which inspired it, are not commendable. One 
who desires a patent must be vigilant in reducing his invention to prac- 
tical form, and applying for letters. The patent laws are intended for 
the benefit of the public, as well as of patentées. They are designed 
to stimulate invention, for the common advantage. It is, therefore, the 
v.44F.no.5 — 23 
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duty bf înveptors to use reasonâble diligence in reducing their concep- 
tions to practicë and applying for patents, when desired. They cannot 
neglect it with'Qût danger to thèir rights. Hère the plaintiff not only 
failed in diligence, but it appears that he did not even intend tp apply 
for a patent at ail, unless it should seem necessary as a means to prevent 
others making thèse machines. At the time of bis first conversation 
with tbe solicitor he was as well prepared to reduce his invention to prac- 
ticë and apply for a patent as he was at the date of the second. Any 
compétent meçihanic, accustomed to such work, could hâve constructed 
thé machine fropi the first description almost, if not quite, as readily as 
from the second. The détails added in the latter embrace no invention, 
and were such substantiaUy as would présent themselves to the mind of 
stich a workman. They are simple mechanical détails, in common use 
for similar purposes. 

The validity of the earlier paient (No. 290,303) was not questioned on 
the argùnjent. If, however, its claims are strictly construed, and tbus 
confined to the particular character of machine described, and manufact-, 
ured under it, the défendant does not infringe. The plaintiff contends 
that the elaims should be liberally construed, so as to embrace the sub- 
stitution of an endless chain for the wheel, substantially as shown in 
the defendant's machine. Whèther the plaintiff 's sworn déclaration 
when applying for the later patent — in effect that the use of such a 
chain in his combination is not covered by the earlier patent — upon 
which others may hâve acted, and a favorable décision of the office was 
obtained, should stop him Irom asserting otherwise now, need not be 
cionsidered. It is certainly persuasive évidence against him. Aside, 
however, from this it seems clear that the claims cannot be so construed. 
The history of the art shows that the use of such chains for analogous uses 
is old. Time out of mind they hâve been employed to carry varions ob- 
jects to hand, for use at particular places. Applying them to the car- 
riage of clamps, in the opération of gilding cards, shows nothing new.. 
If the clamps were novel and patentable, the combination might doubtless 
be made the subject of a claim. They are not, however, as the plaintiff 
virtually acknowledges by the omission to base any claim upon them ex- 
oépt in combination with his wheel. Nor is thereanything patentable in 
the method of their attachment, or the means employed for keeping 
them in position. A decree must, therefore, be entered dismissing the 
bill with costs. 
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Hatfield V. Smith et al. 
(Circuit Ccmrt, S. D. Ohlo, W. D. November 7, 1880.) 

1. Patents por Inventions — Assignment — ^Lioense. 

An instrument whicb is in terms a transfer by complainant to défendant ot'the 
exclusive rlght"to manfacture and sell and vend" certain patented articles, thé 
purch^ers to hâve tbe right to use the articles, which expresses that it is intended 
for thé piirpOse of vesting in défendants ail tbe rigbts of complainant in the manu- , 
facture and sale of such articles, but which expressly provides that complainant 
shall retain the ownership of the patent, and in which défendants stipulate for pay- 
meut of royalties and to do aU rëasonable things for the successful manufacture 
and sale of the patented articles, is a mère license. 

2. SaME— ESTOPPEI» 

Where défendants admit that they bave manufactured and sold undei- such 
license, and that they hâve assigned whatéver rights they bad thereundeir, they 
will not be permitted to plead that they wereled to make the coijtracl- bycomplaln- 
ant's falsé and fràudulent représentations, nor that the patent waa invalid, as corn» 
plainant knew. 

In Equity. 

Parkinson <fc Parkînson, for complainant. 

Peck & Rector and E. W. Kittrçdge, for respondenta. 

Sage, J. 1. The contention of the défendants that the contract form- 
ing the basis of the bill is not a mère license, but is a grant of the entire 
équitable title in and to the patent, with the right to the grantees to as- 
sign at pleasure, subject to the conditions of the contract, is not, in my 
opinion, well founded. The contract is nothing more than a license. It 
is in terms a transfer of the sole and exclusive right "to manufacture 
and sell and vend" the patented improvements throughout the United 
States, the purchasers to hâve the right to use. It expresses that this 
grant is intended for the purpose of vesting in the défendants ail the 
rights of the complainant in the manufacture and sale of said improve- 
ments throughout the United States under said inventions, but it is ex- 
pressly provided that the complainant shall retain the ownership of the 
patent. Now, while it is true that the transfer of an exclusive right to 
make and use and sell may be an assignment, and not a mère license, it 
is also trne that the "right to manufacture, the right to sell, and the 
right to use, are substantive rights, and may be granted or conferred sep- 
arately by the patentée," (^Adains v. Burke, 17 Wall. 456,) and that the 
conveyance of ail thèse rights is necessary to make the transfer an assign- 
ment, and not a license. The right to use is not, under the contract, 
conveyed to the défendants, only the right to manufacture and selL 
Moreover, the express provision of the contract retaining the ownership 
of the patent in the complainant, is not to be overlooked, nor is its sig^ 
nificance to be disregarded, nor are the stipulations of the défendants to 
do ail rëasonable things for the successful manufacture or sale of the pat- 
ented articles and for the payment of royalty. 

2. The défendants admitting, as they do, that they manufactured 
and sold under the license, and that they hâve assigned whatéver rights 
they had thereunder to the parties named in the bill and in the answer, 
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they will not be permitted to plead that they were led to make the con- 
tract by false and fraudulent représentations of the complainant, nor 
that the patent was invalid, as the complainant well knew. It has been 
held that if the licensee, under the assumed protection of the patent, haa 
enjoyed advantages of which, without the license, he would hâve been 
deprived, he is subject to the obligations of the license, and continues so 
to be vintil he is disturbed in his enjoyment by a superior patent, or un- 
til the patent under which he acts has been declared invalid or annuUed. 
3 Rpb. Pat. § 1251, and cases there cited. The amended answer differs 
from the answer, to which exceptions were sustained, only in that it 
avers that the complainant falsely and fraudulently represented that he 
was the inventor of the patented article described in the license. The 
ameûâùient does not, in my opinion, add anything to the légal efiect of 
the answer. Leave to file the amended answer is therefore refused. 



SuTBO Becs. Bbaid Co. v. Schloss ad. 
(Circuit Cov/rt, S. D. New Ywk. November 18, 1890.) 

PaTBNTS tOK INVENTIOIÏ — DeSIOK POR BRAID— INPKINGEMENT. 

Letters patent Wt. 18,689, grranted to Valentine Sohuck, September 4, 1888, for a de- 
sign lor braid covers, a design havxng when seen in cross-section, two extended 
flattened elliptical curves diverging at an obtuse angle from eacn otber, with a 
third rib projecting from the center in the f orm of a oonvex curve, and smaller 
tbau the others, presenting the appearance of a tref oil. Held, not inf rlnged by a 
braid made in two colora, and having four ribs, the two lower ones being smaller 
than the others. 

In Equity. 

David A. Burr, for complainant. 

Alfred Ely, for défendants. 

CoXE, J. This is an equity suit for the infringement of letters patent 
No. 18,689, granted September 4, 1888, to Valentine Schuck, assigner 
to complainant, for a design for braid. used in trimming ladies' garments 
and for similar purposes. The design shows a deep, central groove in- 
denting one face of the braid, the opposite face being rounded and crowned 
with a slight, central, longitudinally projecting rib. In cross-section the 
design has the appearance of a trefoil or three-leafed clover, with the 
lower leaf smaller than the other two. The claim is as follows: 

"The design for a pièce of braid herein shown and described, which con- 
sists in the form iraparted tbereto, which is deflned in cross-section by two 
extended flattened elliptical curves diverging at an obtuse angle from each 
other to form a*central re-entrant angle or eusp at their intersection on one 
side, and which terminate on the opposite side in the interseoting Unes of a 
central outwardly projecting oonvex curve of small diameter. " 

The défenses are lack of patentable novelty, non-infringement and that 
the patent is invalid because the claim is indefinite and functional. The 
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claim covers a design having, when seen in cross-section, the following 
characteristics: 

First. Two extended, flattened, elliptical curves diverging at an obtuse an- 
gle from each other to form a central cusp at their intersection on one side. 
Second. On the side opposite the cusp, a central rib, projecting outwardly in 
the form of a convex curve. Third. This convex curve must be of small 
diameter when compared with the other curves. That is, it must be of sraaller 
diameter than the oblate curves. 

Prior to the patent, braids iiad been made in varions forms. Tiie old 
soutache braid resembled the design of the patent minus the longitudi- 
nally projecting rib upon the lower side. Braid had also been made 
with four ribs of equal size. The défendants' braid is made of two colors 
— black and bronze — and présents the appearance of having four ribs, 
the two lower ribs being sinaller than the two upper ones. The situa- 
tion can be better illustrated by placing enlarged cross-sections of thèse 
various designs in juxtaposition: 

PRIOE DESIGNS. 





PATENTED DESIGN. DEFENDANTS* DESIGH. 





It will be seen that in view of the prior art a broad construction of 
the claim is ont of the question. A braid which does not présent to the 
eye the characteristics so distinctly enumerated in the claim, namely, a 
three-ribbed design, in conformation like a trefoil, does not infringe. 
The test of infringement wbere design patents are under considération is 
the substantial identity in effect produced by the two designs in question 
upon the eye of a gênerai observer interested in such matters or an ordi- 
nary purchaser of articles embodying similar designs. If he be not de- 
ceived, if it be entirely plain that he could not be induced to take the 
défendants' goods for the complainant's, there is no infringement. Walk. 
Pat. § 375. Tested by this rule the court is constrained to hold that 
the défendants do not infringe. If a purchaser should start out with the 
express intention of buying braid made after the design of the patent, it 
is not conceivable that he would buy the défendants' braid, and there is 
absolutely no proof that any one was ever so deceived. In appearance 
it is entirely différent from the complainant's. The use of two colors 
coDveys to- the eye the impression of four ribs — instead of the three riba 
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ofthe: patent. .The défendants' braid certainly looks as if it had fonr 
ribs, and, if the testimony of the patentée can be relied upon, it, in fact, 
bas foijr ribs. Mr. Scbuck was asked on cross-examination the foliow- 
ing questions: 

'^Question. Will yen tàke this exhibit [défendants' braid] and say how 
inany ribs there are on that? ilnsw«r. There are four." 

On his redirect examination he emphasized his former answer as fol- 
io ws: 

"Q. In your answer to cross-question 99 you were asked to take défendants' 
braid and see how many ribs thére are in it, and answered 'Tliere are four,' 
wliat do you understand tire question to refer to? A. I understood it referred 
toril». Q. What are ribs as you understand in tlie défendants' braid? A. 
Those corners of tiie braid I called ribs; there are four ribs on that, two small 
and two large ones.'! 

After ail this, the theory that the défendants' braid bas but three ribs 
cannot be maintained. As the défendants do not infringe it is unneces- 
sary to examine the other questions presented. The bill is dismissed. 



Pbaeson V. The Alsalfa. 
{Dlstrîct Court, D. Soufh, CaroUna. Deoember 14, IfiflO.) 

WARBiST OF ABBBB'T— ISSCANOB ON SUNDAT. 

A warrant of arrest may issue In admiralty on Sunday, wbere a vessel bas cbanged 
her day for sailing, and proposes to sail on that day, and a libelant for seaman'a 
wages did not learn that bis wages would not be paid in time to begin bis case be- 
fore that day. 

In Admiralty. 

0. B. Northrop, for libelant. 

SiMONTON, J. The libel is for seaman's wages. Libelant movea for a 
warrant of arrest, as the vessel is about to proceed to sea. The only 
question is, can such a warrant be issued on Sunday? The law of South 
Carolina forbids the service of civil process on Sunday. This régula- 
tion is purely municipal, and can control only the process in the state 
courts. If it can be construed to apply to process on the law side of 
the courts of the United States, under section 914, Rev. St., it cannot be 
made to apply to process out of the court of admiralty, which is ex- 
pressly excepted from this section. The question now made is entirely 
new. There are no anthprities in point, and very few bear on the ques- 
tion. Mr. Desty, in his little book on Shipping & Admiralty, § 181, 
says that Sunday is not recognized by the maritime law. Although the 
authorities he quotes do not bear him out in this broad statement, (27ie 
Richard Mali, 1 Biss. 440; Johnson v. The Cyane, 1 Sawy. 150,) it aeems 
to hâve support. Sailors can be made to work on Sunday notwith- 
standing that a law of the port may forbid it. Ulary v. The Washington, 
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Crabbe, 208. A vessel can leave a port on Sunday, although the law of 
the port may forbid travel on that day. Grier, J., in Phiîadelphià, W. 
& B. R. Co. V. PhUadelphia, etc., Toib-Boat Co., 23 How. 209. 

This court is always open for the redress of wrongs. Seamen specially 
are under its protection. In the présent case the vessel has unexpect- 
edly changed her day for sailing, and has anticipated it by proposing to 
sail to-day. The libelant did not learn that his wages would not be 
paid in time to begin his case before to-day. In this view of the case, 
and in the absence of authority to the contrary, lot the warrant of arrest 
issue. 



The Sappho.* 

Brooklyn Watkr Front Warehouse & Dry-Dock Co. v. The Sappho. 

BJîUDSEN V. Brooklyn Water Front Warehouse & Dry-Dock Co. 

(DtsMct Court, E. D. New York. December 28, X890.) 

Neomgbnob— Drt-Docks— Impropeb Dockino. 

A diy-dock company applied an hydraulic jack under the keel of a vessel in its 
dry-dock, whereby the keel was split and the vessel injured. It appearing that 
the keel was sound and stronf;, and that the cause of the accident v/as the f allure 
of the dry-dock company to take the ordinary précaution of placing a plank be- 
tween the keel and the head of the jack, held, that the dry-dock company was lia- 
ble for the damage. 

In Admiralty. Suit to recover for services in dry-docking vessel. 
Cross-suit for damages received by vessel while in dry-dock. 

Peter S. Carter, for the Brooklyn Water Front Warehouse & Dry-Dock 
Company. 

North, Word & Wagstaff, for the Sappho. 

Benedict, J. Thèse are cross-Iibels. The action agaînst the bark is 
to recover the sum of $415.60 for hauling the bark out on the libelant's 
dock, shifting the blocks, etc. The cross-libel is filed by the owner of 
the bark to recover for injuries alleged to hâve been donc to the vessel 
while on the dock by the négligence and want of skill on the part of the 
dry-dock company. The dry-dock was made in sections of about 25 feet in 
length into which the water was allowed to flow to depress them, and when 
depressed the vessel was fioated over them and raised by them by pump- 
ing the water out of the sections. Upon thèse sections blocks were placed 
at intervais upon which the keel of the vessel rested. When a vessel is 
to be coppered — as this bark was — while on the dock, the portion of thë 
bottom where the vessel rests upon a block is covered with copper either 
by placing a eheet of copper on top of the block before the vessel is 
raised, or by shifting the block under the vessel after she is raised. The 
block is shifted by placing an hydraulic jack under the keel of the vessel 
and resting on the edge of one of the sections of the dock, so that by 

"Reported by Edward G. Benedict, Esq., of the New York bar. 
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pumpîng thé jack the edge of that section is forced down into the water, 
the whole section being depressed enough to remove the pressure on the 
block, and then the block can be shifted. In this case when it came 
time to shift. the block at the bow of the bark the hydraulic jack was 
placed under the keel a few inches from its end. The keel was pitch 
pine 14 or 15 inches in width. The head of the cap of the hydraulic 
jack was about 6 inches in diameter. When the power was applied by 
the jack to depress the section the keel split, the bolts through the dove- 
tail plates pulled ont, and the vessel was injured to an extent that made 
it necessary to remove 16 feet of the keel and replace it with uew, involv- 
ing a détention of some three days longer upon the dock, and other 
damages. 

On the part of the bark the contention is that the keel split because 
the dock owner attempted to apply the power of the hydraulic pump 
directly to the keel at a point close to the end of the timber, and with- 
out placing a plank between the jack and the keel to distribute the 
pressure. On the part.of the dry-dock company it is contended that 
the damage resulted from a defect in the keel, a bad heart shake in the 
timber, which made the keel unsound. The weight of the évidence is 
that the keel was of pitch pine; that pitch pine is a wood eommonly 
used for this purpose, and that while there was a heart shake, as is usu- 
ally the case in this kind of timber, the keel was sound and strong, able 
to endure the pressure required to shift the block if distributed by means 
of a plank between the jack and the keel. 

Next, it is contended on the part of the dry-dock that it was no nég- 
ligence on the part of the dock to omit to use a plank to distribute the 
pressure. But the évidence shows that it is an ordinary précaution 
adopted under similar circumstances to place between the cap of the jack 
and the keel a bit of plank by which the pressure is distributed. In 
this case such a précaution was the more necessary because in ships con- 
structed like the libelant's the stem runs down flush with the bottom of 
the keel, and the end of the keel abuts up against the aft side of the 
stem, where it was held in position by dead wood inside; dovetailed 
plates of heavy métal being bolted on the outside, by which the keel is 
fastened to the stem. Common prudence required the use of a plank in 
such a case. 

Next, it is contended in behalf of the dock that the plank was omitted 
in this case because the block was not high enough to permit a plank 
to be inserted between the jack and the keel. But the proof is that the 
blocks were 20 inches high and the jack only 18. This would hâve en- 
abled a plank to hâve been used, and furthermore, if the blocks were too 
low it was the fault of the dock owner, who knew that the block had to 
be shifted after the vessel was raised, and whose duty it was to provide 
proper blocks. 

.1' The libelant in the second case must bave a decree for the amount of 
the damages sustained by the splitting of the keel, and a référence to as- 
cértain the amount. The libelant in the first case, on payment of the 
damages, will be entitlêd to a decree for the amount of his bill. 
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The City op Alexandbia. 
(District Court, S. D. New Yarlt. Deoember 20, 1890.Î 

Collision— Pkacticb—Decreb. 

"Where several libelants, having distinct damage interests, recover In a cause of 
collision, the deoree may be in form for recovery by ail of tbe aggregate sum, and 
direoting a distribution to eaob of the sams respectively adjudicated to them. 

In Admiralty. Libel for damages by collision. 
George A. Black, for libelant. 
Robert B. Benedict, for claimant. 

Bkown, J. In this cause of collision the damages were dîvided, (31 
Fed. Rep, 427,) and, a number of seamen and others having been after- 
wards jbined as co-libelants to recover damages for their individual 
losses, the libelants hâve presented for settlement a decree which is, in 
effect, a several decree in favor of each individual interest. The claim- 
ants object thereto, and ask that the decree be a single decree, upon 
■which a single exécution would issue, with directions for distribution 
by the clerk to the several libelants of the amounts awarded to theni^ re- 
spectively. The différence in the form of the decree bas respect to its 
supposed bearing upon the right to appeal, and upon a stay of proceed- 
ings as respects the varions individual interests. It is not necessary to 
détermine whether any différence might resuit in that respect. The. pré- 
cise question hère raised seems to hâve been presented to Judge WooD- 
RUFF, as circuit judge of this circuit, and to hâve been determined by 
him in favor of the claimants, in the case of Avery v. The Wanata; and, 
as the question was deliberately considered by him, his décision should 
be foUowed hère.* See The Connemara, 103 U. S. 754; Ex parie Balti- 
more, etc., R. Co., 106 U. S. 5, 1 Sup. Ct. Rep. 35; The PropeUer Bur- 

' Per WooDEUiT, C. J. The claimants ask that the decree herein may award a giross 
sum to the libelants, and exécution theref or ; the same to be distributed by the clerk 
to the several libelants, according to the amounts of their several lossor damage 
caused by the collision, for which the schooner is condemned. The libelants, on tbp 
other hand, ask that the decree be in substance severed decrees ; that is to say, that 
it condemn the schooner for each several amount of losa, and award exécution to each 
libelant to colleot the amount of his separate loss. The materiality of thèse conflicting 
claims is supposed to arise from the appréhension of an appeal by the libelants to the 
suprême court, and a suggestion that, if the decree were in the form last mentioned, 
no appeal would lie from those parts of the decree v/hich awarded to either or any of the 
libelants a sum less than $3,000; and that the suprême court would not hâve jùrisdid- 
tion to reverse any part except that which awards more than $2,C00 to one of the libel- 
ants. Whether the form proposed by the claimants of decreeing the payment of a 
gross sum, to be distributed among the libelants, will aflect the question of the juris- 
diction of the suprême court to reverse the whole decree if found erroneous, is not for 
this court to décide. If the apparent injustice of compelling the claimants to pay a 
part of the loss when the décision of the suprême court, as the case may be, déclares 
that the claimants or their schooner hâve been wrongfully condemned, and ought not 
to be requlred to pay anything, can be avoided without violating any important rule 
of practice or form, then surely such avoidance would be matier for satisfaction ratheir 
than regret. Such apparent injustice was strongly illustrated in the case of Rich <t. 
Lambert, 12 How. 847, and perhaps still more strikingly in the cases of The Mary 
Eveline and Petty v. Merrill, 3 Ben. 438, 16 Wall. 388, 348. I therefore settle the decrea 
in the form which the claimants hâve requested. 
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lington, 137 U. S. , 11 Sup. Ct. Rep. 138. The form of the decree 

will be in favor of the libelants for thegross ainount awarded, with fur- 
ther directions that the said sum be distributed to the différent named 
libelants in the amounts beretofore adjudicated to each. 



The Holland.' 

Baltimoeb & O. R. R. Co. et al. v. The HoixanA. 

(Dlstrrict Cvwrt, M. V. New York. December 19, 1890.) 

Sa^Taob— FiRB ON PiEB— TowiNa Endangebed Vbssei^-Award. 

'As the Bteam^ahip HoUand was lying at her pier, a sudden fire brbke ont on the 
aide o,f ths pier opposite to where the steamer lay. The offioer in charge of the 
Bteam-ship requested a tug, lying near, to towthe steam-abip away, and shortly aft 
elTwards àaotber tug was signàled by the éteam-ship and took another line, but, get- 

, . . ting into such a position astobç able to bring but little power tobear, a tbird tug 
came to her assistance. Undér power of thèse threé tugs, and wi'th two additional 
tugs keepinf; her off from the pier, the steam^ship was moTed oùt df danger. The 
«ity, fire department, with. twelve engines and two fire boats, came to tha flre soon 
after It started. The steamer could bave been warped across the slip by her don- 
key engines, which had steam np. Thfe service of the tugs lasted'some two hours. 

, .fV'îth her cargo the steamer waa wortb $600,000. Meld, that the service was a sal- 
vage service, In which the value of the property saved was gréât, but the péril 
iûDâ«irate, ànâ$éi500 was awarded to the tugs in proportion; to their relative merits. 

In Àdmiralty. Consolidated suit to recover salvage. 

ITyfeiwd A 2b6ri8feïe, for the Howard CarroU. 

Win3jSAoM% <fc pMtnawi, for the John Fuller. 

2Vaty, MacFarland, Bowrdman & Plait, for the A. C^ Rose. 

Mattin & Smith, for the Henry T. Sisson, 

POer S. Garter, foT the George L. Hammond. 

John Ohetwood, for thé HoUand. 

Bénedict, J. This is a Consolidated action in which the owners and 
crews of five steam-tugs seek to recover salvage for services rendered the 
steam-ship HoUand on the 7th day of December, 1889. The HoUand 
was a. large steamer belonging to the National Steam-Ship Company 
which had just arrived from sea and been moored on the north side of 
hier pier in the North river. She had no steam on. With her cargo 
on board she was concludeid to be worth $600,000. About dinner time 
of the 7th day of December, 1889, fire broke out in the upper deck of 
the pier-house on the side pf the pier opposite to that where the steamer 
layu The fire was sudden and proved disastrous, five lives being lost, 
jand the pier-shed for the most part destroyed. As soon as the fire broke 
out the officer in charge of the HoUand determined to move her from 
■the pier, and accordingly requested the tug Howard Càrroll, then lying 
at the énd of the same pier, to takea line from the steamer in order to 

' 'Keporteâby Édwatd &.' Bénedict, Es4., pf the New York bar. 
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tow her away from the buming wharf. The Carroll at once moved un- 
der the bow of the steamer, and took from her a line by which she com- 
raenced to tow the steamer. Very shortly afterwards the steam-tug 
Henry T. Sisson was sign^ed by the officer in charge of the steamer to 
take an additional line, which she did, but in so doing got into a posi- 
tion where she could bring little power to bear. At this time the Rose 
came, and making fast a line to the bow of the Sisson, towed that tug 
into a position which enabled her to pull upon the steamer. Under 
power of thèse three tugs the steamer was moved from her berth to a 
safe place in the stream. While she was moving, in order to prevent 
the steamer from being damaged by or doing damage to the pier as she 
moved out into the ebb tide, the officer in charge of the steamer re- 
quested the tug Fuller and also the tug Hammond to push against her 
port side in order to keep her away from the wharf, the tide then tend- 
ing to set the steamer against the wharf. In this way the steamer was 
taken out of danger. 

The right of the libelants to recover salvage compensation for thèse 
services, although denied in the answer, has been conceded upon the 
argument. The question submitted for décision relates only to the 
amount. Manifestly it is a case of salvage, for the steamer was removed 
from a place of péril to a place of safety by the voluntary efforts of thèse 
tugs. While the steamer was undoubtedly e^posed to some danger, 
that danger was not great. The fire department with 12 engines were 
soon playing water upon the pier. Two fire boats made their appear- 
ance in the slip, and the resuit seems to indicatethat their efforts would 
bave been sufficient to prevent the steamer from receiving any considér- 
able damage if she had remained at the wharf. Still there was risk,.for 
it could not be known at the outset to what extent the fire would reach, 
and it Wàs dangerous. The risk was considered by the officer in charge 
sufficient to require her removal from the pier. It is also évident that 
if thèse tugs had declined to take the steamer into the sti'eam she could 
hâve been warped across the slip to the pier above, and so out of dan- 
ger. For, although she had not steam upon her engines, her donkey 
boilers had steam and could bave been used to work the winches. It 
is a case, therelbre, where the value was large, but the péril was moder- 
ate. Moreover the services rendered by thèse tugs was short in dura- 
tion, not exceeding two hours. It was not extraordinary in character, 
and involvéd no risk to them. Nevertheless, being a salvage service, 
the tugs are entitled to more than common towing compensation. In 
my opinion the sum of $4,500 will be a proper salvage award in a case 
like this. In apportioning this amount among the five tugs it is to be 
noticed that it is conceded that the service was reqUested by the officer 
in charge of the steamer in the case of every tug except the Rose, In re- 
gard to the Rose the testimony of the claimants' witness shows that the 
Rose rendered a necessary service in taking hold of the Sisson and pùll- 
ing her into a position where she could tow the steam-shipto advantage. 
Many witnesses testify that the officer by signais directed the Rosé to 
help the Sisson. The officer in charge of the steamer says that he inade 



364 FEDERAL REPORTEE, Vol. 44, 

signais to the Rose not to take hold. But as the Rose at once gave a line 
to the Sisson the officer thinks, as he says, that bis request was misunder- 
stood. If it had appeared that the Rose had intentionally taken hold 
in opposition to the known direction of the officer in charge of the 
steamer I should hâve refused her any compensation, but that cannot 
be found to be the fact upon the évidence. The Rose was the most pow- 
erful and valuable of ail the tugs, but the service rendered by her was sim- 
ilar to that rendered by the Niel, for which no claim is made. In so 
far as the effort of the Rose enabled the Sisson to get into position, it 
was valuable, but beyond getting the Sisson into position her services 
were unnecessary. The Niel left when the Carroll was put in position, 
and the Rose could hâve left when the Niel did without interfering with 
the relief of the steamer. Under ail the circumstances I allow to the tug 
Howard Carroll, her officers and crew, the sum of $1,250; to the tug 
John FuUer, her officers aJid crew, the sum of $800; to the tug Henry 
T. Sisson, her officers and crew, the sum of $1,000; to the tug George 
L. Hammond, her officers and crew, the sum of $660; to the tug A. G. 
Rose, her officers and crew, the sum of $800. 



GoKEY et al. V. Fort a al. 
(JHstriet CoMrt, S. ZJ. New York. December 24, 1890.) 

1. Shippinq — Limitation op Liabilitt — Aot Jcnb 24, 1884— Personal Contbaots. 
The aot of June 36, 1884, limiting the liability of the owners of vessels "on account 
of the same " to their interest In the vessel and the f reight pending, is to be construed 
as in parlmateria with the aot of 1861, (Rev. St. §§ 4383-4885,) and in acoordance 
with the gênerai maritime law, and doea not embrace the Personal contracts of 
Buch owners, or such as they hâve adopted as their personal liabilities. 

8; Sahe— Liabiutt pob Repaies— Collision— Res Adjudicata. 

Repairs were made on the sohooner P. in her home port, by order oi the man- 
aging agent, with knowledge of some of the owners. On the third voyage after- 
Wards, through her fault, a collision claim arose against her, exceeding her value. 
The owners, upon tbe surrender of the vessel, and pending f reight, thereupon ob- 
, tained a deoree limiting their liability, which deoree was pleaded in bar of the claim 
in this suit against the owners in. personam for the bill of repairs. Eeld, that the 
decree was not a bar; that the claim was a personal contractof the owners, not 
subject to limitation, or, if so, only upon surrender of the vessel and freight as they 
existed at the close of that voyage, f ree f rom liens or demanda growing out of prior 
or subséquent voyages. 

In Admiralty. 

Akxander & Aàh, for libelants. 
- :Owen, Gray & Sturgis, for respondents. 

. Brown, J. The libelants sue to recover a bill for repairs upon the 
schooner J, J. Pharo, of New Jersey, in her home port, in May, 1889. 
The respondents were the owners of the vessel at the time. The amount 
of the bill is not disputed, but the respondents set up as a défense the 
proceedings for the limitation of their liability subsequently taken, and 
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a decree of this court therein, exempting them, in accordance witli the 
provisions of the Revised Statutes, §§ 4283-4285, and the act of June 
26, 1884, (23 St. at Large, p. 57, § 18.) The libelants claim that they 
are not within the provisions of either act, and are not afFected by the 
decree. In the proceedings to lirait liability, the vessel was sold, and 
the proceeds were deposited in the registry of the court. The vessel was 
in the coasting trade, and on the 31st of July, 1889, by her own fault, 
came into collision with the brig Kaluna, inflicting damages that exceed 
the proceeds of the vessel deposited in the registry, and the decree was 
founded upon those claims. The vessel had been run upon shares by the 
master. He acted as ship's husband and managing agent, transacting 
ail her business, and reporting to the owners. The repairs in question 
were incurred in the yearly overhauling of the ship. They were or- 
dered by the master, under his authority as managing agent, in the 
home port, with the knowledge also, at the time, of some of the owners. 
The collision was about two months after the repairs were made, and 
upon the third voyage aftertheir corn pletion. 

1. In the case of The Alpma, 8 Fed. Rep. 280, it was held by Jûdgè 
Blodgett, in construing the act of 1851 and the provisions of the Re- 
vised Statutes, that each voyage or trip — 

"Must be treated as a separate venture, involying its own particular hazards, 
losses, and earnings; and that, when each such voyage is ended, it is for tliè 
owner to décide whether the losses hâve been such as to make it expédient for 
hi m to invoke the protection given by this act of congress. * * * The 
language as well as the évident reason of the statute shows that this proceed- 
ing can only be had for the purpose of apportioning the owner's interest he- 
tween several persons who hâve suffered losses on the same voyage. " 

Claims arising out of prior voyages were therefore held excluded froni 
the limited liability proceedings, and not to be bound by the decree 
therein. I concur in the conclusion reached by Judge Blodgett in that 
case, although the practice seems to be that liabilities for torts arising 
out of a prior voyage, unliquidated and undefined in amount, and often 
wholly unknown, may be limited upon a surrender of the vessel or her 
value after a subséquent voyage; the value and freight being determined 
according as they existed at the close of the prior voyage. See The Ben- 
efactor, 103 U. S. 239, 245, 9 Ben. 44, 47; The Œty oj Nm-wkh, ÇPlcwe v. 
Tmnspm-tation Co.,') 118 U. S. 468, 491, 6 Sup. Gt. Rep. 1160; The 
Great Western, 118 U. S. 525, 6 Sup. Ct. Rep. 1172; The Doris Eckhoff, 
30 Fed. Rep. 140. I think the act of 1884 is doubtless to be treated as 
in pari materia with the act of 1851, (Rev. St. §§ 4233, 4285,) and de- 
signed to éxtend the act of 1851 to cases of the master's acts or contracts, 
and thus to bring our law into harmony with the gênerai maritime law 
on this subject. Butler v. Steam-Ship Go., 130 U. S. 527, 553, 9 Sup. Ct. 
Rep. 612; The Amos D. Carver, 35 Fed. Rep. 669; Force v. Insurance Oo., 
Id. 778; Miller v. O'Brien, Id. 779, 783. The act of 1884, like the act 
of 1851, limits the owner's liability to the "value of such vessel and 
freight pending." But there is no "freight pendiilg," except Upon the 
current voyage; and this shows that the debts of thé laet voyage only are 
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intended. It cannot be tliat.prior debts are to be included but not 
prior earnings, The (My of Norwich, iii supra. In the case of debts con- 
tracted fprthe- benefit of tbe; shjp and of her owners, which are known, 
and are ^fo:r known or ascertainable. amounts, and of which the owners 
reap tbs.benefit in the improvement of the ship, and in the freights sub- 
sequpntly earned, there may be sufficieut reason to hold tlmt the owners, 
bayingiknowledge of such debts, adopt them as their own personal lia- 
bilities,:if the vessel is sent ont upon subséquent voyages, andthat by so 
doing they lose their right to lirait their liabiJity in respect to such bén- 
éficiai contracta, even if they were notât first personally liable therefbr. 
2. Bjit , the respondents were individually liable for the contracts of 
their inanaging agent, made in the home port, in the ordinary repair of 
the yessel, thèse repairs being known and approved by some of the own- 
ers. TheTwo Marys, 10 Fed. Rep. 923; Seuil v. Raymond, 18 Fed. Rep. 
649. It haa been held that the limitation provided by ,the act of 1884 
upqn the liabilities of the owners "on account of the ship" does not ex- 
tend to their personal contracts, but only to the debts and liabilities that 
artee ont of the navigation or business of the ship, or from the contracts 
of the masteir, under bis gênerai powers in the course of the voyage. 
The Amos D. Carver, mpra; McPhaUv. Williams, 41 Fed. Rep. 61. Such 
has long been the construction of the broad provisions of the ordinance 
of Louis XIV., as well as of the sirailar provisions of section 216 of the 
Codeof CoœmBTce, (1 Valin, Comm. 568;) Ëmerigon, Cont. à la Grosse, 
c. 4, § 11; 2 Desjardin, Droit, Com. Mar. §§ 283-286; .2Valroger,Com. 
du Code de C!om. § 256. And, in gênerai, repairs made in the home 
port by the owners, or by their authorized agent, are treated as the per- 
sonal debts of the owners, and cannot be discharged by asurrender of 
the vessel. It is the same with the captain's foreign contracts from the 
time they are ratified by the owners. Several of the maritime codes 
thus expressly provide. See Italian Code Mar. § 491; 3 Revue, Inter- 
nat, du Droit Mar. 316, 318; 4 Revue Internat, du Droit Mar. 337-339; 
and Desjardin, Mt SMj^ra. Valin says: "There are cases, however, in 
which the owneit cannot freehimselfbymakingthisabandonment. * * * 
The reason is.because thèse debts are his own persorial debts, as much 
as if hé had contracted them himself." "It is universaUy recognized in 
modem law," says Desjardin, (section 283,) "that the right of abandon- 
ment cannot be inyoked by the owner in order to limit his own personal 
obligation. Thei right of abandonment ceases also if the obligation at 
first contracted by the captain is ratified by the owner; it is the same as 
if ithe owner had acted himself. (Section 284.) AU législations that 
permit the owner to limit his obligation by abandonment disallow this 
rigjit from the time he has transfomied the captain's engagement into his 
own personal obligation." (Section 286.) In the case of Norwich Co. 
y,, #V^A«, 13 W'aU. 104, 120, and of TheScoti^ind, 105 U. S. 24, 28, 29, 
Mr. Justice Bbaclev, in deJivering thç opinion of the suprême court, 
States that "the act of congress seems ta, bave been drawn witli direct 
referencei to thèse previous laws," and that "the rule adopted by con- 
gress is the flame as the rule ofthQ gênerai maritime law." The City of 
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N&rwîch, 118 U. S. 468, 490, 6 Sup. Ct. Rep. 1160. Thè gênerai purpose 
of both is tbe same. The objeot of both was to encourage ship-building and 
commerce, and to enable persons having a moderate capital to engage in 
commerce without becoming liable for an indefiuite amount beyond what 
was invested in the enterprise, through the faults or contracta of others. 
This principle becoming, early in the middle âges, a rule of the maritime 
law, seoured, to a considérable extent, for persons engaging in commerce, 
the same beneficent results that the municipal law educed by other means; 
namely, by the formation of corporations, and, inore latterly, by associ- 
ations ^limited," by which individuals may engage in trade without be- 
ing liable beyond the amount of invested capital. ' 

Construing the acts of 1884 and 1851 in the light of thèse décisions, 
and of the gênerai maritime law which it wàs their purpose to introduce 
into our jurisprudence, I must hold that the decree set up in the answér, 
limiting thç liability of the respondents, as a decree based on claims 
growing ont of a subséquent! voyage, does not afFect the libelant's prior 
demand, and that this prior demand was from the firsta personal liabil- 
ity of the reàpondents, and not subject to limitation at ail; and thât, if 
it werei it could only be thus limited upon the éurrender of thé vessel, 
or her value and the freight as they stood at tbe end of that voyagei ftee 
from ail demanda or liens growing oui of suyofh» other voyage prior 
<» subséquent. 

Deeiee foi Ubelants, with Costa, i 



The Lagonda.' 

Thb James A. Gaefieu)., 

Mathieshn V. The James A. Gariteu). 
(District Cottrt, E. D. JVeu» Forfc. Deoemp)ei: 17, 1890.) ... 

1. Dbmobraob— Yacht. 

Demurrage maybe recovered for the détention of a yacht, oaused hy a wrongful 
act, at the market rate «f suoh craf t, though the yacht was never let for hire, aûd 
np substitute was «mployed during the time of such détention. 
3. SxMB — Amount of Demubkaob— Expert Testimont. 

The Amount of demurrage to be recovered by a pleasnre yacht may be shown by 
the testimony of those engagea «in cbartering yachts, as to what, in their opinion, 
the owner could haye obtained for her use during the period of détention. 

In Adiiiiralty. On exceptions ' to commissioner's report. ,Sm 42 
Fed. Rep. 304. ' ' 

iî. D. Benedtct, for libelant. 
Goodrich, Deady & Goodrich, for claimant. ' 

BbNédiCT, J. This case cornes before the court upon eiceptîdlis to 
the commissioner's report. The action is btought to recoVer îhè dàm- 

iVEeportedby Edward &. Beneaict,E8q.,of the New York bar. '■ i' 
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âges Btistained by the libelant by reason of injuries done to the steam 
yacht: Iiagonda, in a collision between that yacht aiid the tug James A. 
Garâeld. An interlocutory decree in favor of the libelant was entered, 
and the case referred to a commission er, to ascertain and report the 
amount of the libelant's damages. The commissionër, among other 
thipgs, reported that the yacht had been detained eight days, while un- 
dergoing rèpairs made necessary by the collision, and allowed the sum 
of $48 forsuch détention; being interest for eight days on $36,000, the 
çost of the yacht. To this the libelant excepts. It appeared before the 
commifflioner that the Lagonda was a pleasure boat, kept for the Per- 
sonal use of the owner, and without any intention to use her for profit; 
that the yacht was in commission at the time of the collision; that she 
was detained eight days, while repairing the damages caused by the col- 
lision. No évidence was introduced to show that the owner desired or 
sought a substitute for the yacht during that period. Upon the évi- 
dence before him, the commissionër found that there was no market rate 
for Ihe use of yachts of the size and character of the Lagonda, and accord- 
ingly be; allowed as damages for the détention of the yacht eight days' 
interest on the amount she cost the owner. It cannot be doubted that 
deniurrage is recoverable for the détention of a yacht caused by a wrong- 
ful act. Ip the case of '2%e Walter W. Pharo, 1 Low. 437, Judge Lowell 
gave demurrage for a yacht kept, as this one was, for pleasure, and never 
let for hire. It was there said: "It is no concern of the respondents 
what use the libelant chose to put bis vessel to, He had the right to 
change bis mind at any moment." So hère, although it may be that 
the owner of this yacht at the time she was run into had no intention 
of chartering her, or employing her for profit, still he was at liberty to 
charter her at any moment. Death, sickness, loss of fortune, mère 
whim, might bave impelled him to put her to some profitable use. If 
it appears, therefore, thàt the yacht could hâve been chartered by her 
owner during the time of the détention in question, then any sum he 
could bave realized by chartering her may be recovered by him from the 
wrong-doer who caused her détention. 

The évidence taken by the commissionër was sufficient to show that 
this yacht could hâve been chartered for hire at the time she was run 
into. For instance, one witness called by the claimant, in answer to the 
question, "What is the market demand for yachts of this class in this 
pçirf?" says: "The demand is greater tban the supply. There is no 
trouble aboutcliartering." The testimony of other witnesses was to the 
sameeffect. ^I cànnot doubt upon the évidence that, if the owner of this 
yacht had concluded to charter her for hire, he could bave done so, and 
I judge from the testimony that it would bave been possible to charter 
her for eight days only. But that fact is not necessary to a recovery. 
It was open to the owner to charter bis yacht for the month or for the 
spa^çi». It is sufficient tp.entitle him to recover for her détention, if it 
appça^ that he qotild bave r^ized money from her hire during the period 
of her détention. The ground upon which the commissionër seems to 
found bis décision is absence of proof of an established rate at which 
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yachts were chartered, and évidence that the rate in every instance dé- 
pends upon the personal inclination of the owner; and so he allowed the 
libelant eight days' interest on the cost of the yacht, and this, although 
it is manifest that the owner had no intention of realizing interest on his 
investment. But proof of a rate established by custom, or by repeated 
similar transactions, cannot be required in a case of this description. 
If it appears that the yacht could hâve been chartered for hire, the 
amount lost to her owner by being deprived of ability to charter her may 
be shown by the testimony of those engaged in chartering yachts, as to 
what, in their opinion, the owner could bave obtained for her use for 
eight days in case she had been chartered. The testimony of the wit- 
ness Manning seems to me to justify the conclusion that this yacht could 
hâve been chartered by her owner for a season of three months for the 
sum of $6,000, the owner fumishing the crew. Under such a charter, 
the vessel would hâve earned for her owner in eight days the sum of 
$652, and that sum libelant is, in my opinion, entitled to recover for 
her détention. 

The first exception on the part of the libelant is therefore allowed. 
Âll other exceptions are overruîed. 



MEERirr V. Ona a oZ.' 
(DUtrict Court, E. D. Pennsylvarda. November M, 1890.) 

Shippino— Chabteb-Partt— Lat Dats. 

A contract provided that marchants should bave, to load a vessel, 20 days, 
"countlng from the day of readiness uutil the day of dispatcb. " Held that, as the 
contrant was not oue by which a présent interest was vested, the "day of dispatch " 
and "day of reBâiness" were to be ezoluded. 

In Admiralty. 

Libel by John Merritt, master of the bark John R. Pearson, against 
Nora Ona & Co., respondents, and S. & J. Welsh, garnishees. The 
case turned on the construction of the folio wing clause in the charter- 
party: 

"Twenty running lay days, Sundays excepted, are to be allowed the said 
mercbants for loading the vessel, counting from the day the vessel sball hâve 
been in readiness for cargo, the captain having given timely notice to that 
effect, until her day of dispatch." 

Curtia TUton and John F. Lewis, for libelant. 

"From a day" does not necessaiily exclude the day. Lysle v. Williains, 
15 Serg. & K. 137. The day a vessel is in readiness is always counted. 
Qronstadt v. Witihoff, 15 Fed. Rep. 271. "Lay diiys begin to run when the 
vessel haai arrived." Aylward v. Smith, 2 Low. 192; Hodgdon v. Railroad 
Co., 46 Conn..277; The Grafton, Olcott, 49; Irzo v. Perkins, 10 Fed. Eep. 779. 
Technical ruies of construction are nut to be applied to a charter-party. Loto- 
her v. Bangs, 2 Wall. 738. 

> Reported by Mark Wilkes CoUett, Esq., of the Fhiladelphia bar. 
v.44F.no.5 — 24 



*370 FBDEEAL REPORTEK, vol. 44. 

James F. BtiMiU and R. 0. Dale, fov défendant. 

Where the computation is f rom the day of the date, or from the day an act 
i is to be done, such day is to be excluded. 8heets v. Seîden's Lessee, 2 Wall. 
rl78 ; Best v. Polk, 18 Wall. 112; Cromelien v. Brink, 29 Pa. St. 532; Mark's 
Ex'ray. Busselî, 40 Pa. St. 372; Menges v.Frick, 73 Pa. St. 137; Weeks v. 
Huit, 19 Çonn. é76; Pafl'e v. Weymmith, 47 Me. 239; Bejnis y. Léonard, 118 
MassL 508; Cotmell y. Moulton, 3 Denio, 12; Ptople v. Kàilroad Co., 28 Barb. 
284; /twîd V. Fulton, 10 Barb. 117; iawp' v. Phillips, 27 Ala. 311; Insurance 
Co.y. Pàlmer. 81 III. 88; CA«e.<î v. Smith's Heirs, 13 B. Mon. 461. The word 
"until" ordinarily excludes the day to which it applies. Peoplev. Walker, 17 
N. Y. 502J Webster y. French, 12 111. 302; Clerk v.Ewing, 87 III. 344. 

BuTiiEE, J. , (afier etaUng tkefacta as above.) The libelant eontends that 
tbe enumeration ghouW include the day pf "readineaa" and also that of 
"dispatcb." The respondents deny that either should be included. 
Thenatural reading of the language sustaina the déniai. The weight of 
légal authority aJsosustains it,^unless the contraot falls within an ex- 
ception stated, where a "présent interest is vested." As ia said by the 
supreiae court Oif thja.fitate, {Oromdim v. Brink, 29 Pa. St. 522,) "the 
man who undertakea to reconcile the. Engligh décisions: op the légal com- 
putation of time will find himself usually engaged in a hopeless task." 
The remark niay be appliied with equal truth to the American décisions. 
In Pennsylvania, Gosvnler^s Àppecd, 3 Pen. & W. 200, was overthrownby 
Thomas v. Affiwk, 16 Pa. St. 14, which after being foUowed in Barber 
V. Chandler, 17 Pa. St.' 48, was itself overthrown by Cromdien v. Brink, 
and GoswU^^js Appeal again set on its feet. Thi^ case (Cromdien v. 
Brink) présents à fulï réviëw of the question and the authorilies and set- 
tles the rule in conformity with the wèlght of aùthority elaewhere. 
Nothing, need "be added to what theïe is. said. It exhausts the subject. 

The ' contraët before us does notfall within thâ exception stated, and 
the departure should hot be extended; it miày be'wëll quéstioned whether 
it would be made to-day in the absence of the précèdent. It is safer to 
enforce contraets as written than to vary them Upon supposed évidence 
of intention found ou tside of their terms. .■■ The respondents aregiven20 
days for loading, "counting from the day of readiness , * * * until 
the day of dispatch." This he would not hâve if either the day of 
"readiness" or the day of "dispatch" was included in the enumeration. 
The argument that this< view imposes two days of idleness on the vessel 
does not seementitled to weight. If the argument' is sound, the idle- 
ness is self imposed, as it results from the contraot.' But such idleness 
is not a necessary resuit of our view of the contract. Her "readiness" 
need not cover the entire day; it may be confined to the evening; noth- 
ing more ia required, and she may sail on the day of "dispatch." Tlie 
respondent is required to dispatch her promptly on the morning foUowing 
the twentieth day. Oronstadt v. WiUhoff,i5 Fed. Rep. 271, and other a4- 
ojiralty cases cited by, the libelant^ are not applicable to the facts in- 
volved herel >,,.,.. 

Ihe libel must be dismissed, with costs. 
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PORTLAND ShIPPING Co. V. ThE AlEX GiBSON. 
O'BrIEN V. POETLAND ShIPPINQ Co. 

{District Cawrt, D. WaihMgtcm, N. D. Ootober 81, 1890 ", 

-1. CHARTEB-PABTT— INTEBPRBTATION OF CONTBAOT — StBVEDOHE. 

A cUarter-party containing a clause reading, "The vessel to employ stevedore sat- 
Isfactory to charterers; but, if appointed bythem, the charge not to exoeed that 
current at the time, and to be stowed under the oaptain's supervision and direction, " 
— does not give the charterer an absolute right to seleot the stevedore. A clause 
so worded is to be understood as an agreement -that the stevedore must be satis- 
factory to both parties; and in suuh a case the charterer is faot eatitled to damages 
because of delay in commencing to load, resultlng from a disagreement betvreen 
him and the master in regard to the sélection of a stevedore. 

2. Same-'Breaoh op Contbaot— Damages. 

Damages cannot be recovered by the charterer by reason of the vessel having 
been removed from the loading port previous to the siguing of the bills of lading, 
and without sailing orders from him, where the master aoted prudently, and for 
the interest of ail concemed, and the charterer suffered no loss or injut^ thereby. 

8. Demvrraob. 

Delay In loading, lesnlting from the failure of the charterer and master of the 
vessel to agrée in selecting a stevedore, where the contraot requires the employ- 
ment bf a stevedore satisfactory to both, does not glve the vessel a right to demur- 
rage. 

4. ADMiBALtT— Detentios OP Vessbl— Damaoeb. 

The arrest and détention of a vessel by légal process in a suit in rem, which, al- 
thougb unfounded, is not muxUiJUlea, does not entitle the owner to datosges. 

(SylUOms by the Court.} 

In Admîralty. 

C. E. S. Wood, for libelant. 

J. C: Haines, for claimant and cross-libelant. 

Hanfoed, J. The ship Alex Gibson was chartered by the libelant 
to carry a cargo of wheat from Tacoma to a port in Europe to be desig- 
nated by the charterer. A charler-party was signed in Portland, in the 
state of Oregon, containing, among others, the foUowing provisions: 

"The vessel to employ stevedore satisfactory to charterers; but, if appointed 
by them, the charge not to exceed that current at the tune, and to be stowed 
under the oaptain's supervision and direction. Charterers to fnrnisli the ves- 
sel with sufflcient cargo for stitf en! ng, ascusiomary. Thecaptain gives them 
usual 48 hours' written notice o£ when tiie vessel will be ready to talte in 
saine, and of the quantity required. * * * Bills of lading to be duly and 
promptly signed when requiredby charterers. * * * 30 workiiig lay days, 
(rainy days not to be counted as lay days,) to commence twenty-four huurs 
after the inward cargo ^^^ ballast sliall hâve been finally discharged, and the 
captain has given charterers written notice that his vessel is ready to reçoive 
cargo, are to be allowed charterers for loading and waiting orders at Tacoma, 
as hereinbefore provided. * * * Loading days not to commence before 
December 15, '87, exceptatchaiterer'soption. ♦ * * It is agreed that (or 
each and every day's détention by default of said parties of the second part, 
or their agents, four pence sterling, or équivalent, per register ton per day 
shall be paid, day by day, by said parties of tbe second part, or tbeiir agent, to 
said partyof the flrst part, or his agent." 
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, The ship was at her loading berth, and ready to receive stiffening, on 
I>:?cember 12, 1887, but the oharterer, although then ready with suffi- 
cient wheat on hand, refused to load her, because of a disagreement with 
the master of the ship as to the sélection of a stevedore, and insisted 
that certain persons, who were objectionable to the master, and none 
other, should be employed to stow the cargo; and in conséquence of this 
disagreement the loading was not commenced until January 5, 1888. 
The con tract does not, by any express provision, bind the vessel to com- 
mence loading or to sail by any particular date; but the libelant claims 
that the delay in commencing to load was a violation on the part of the 
vessel of the implied condition of the charter-party that she shonld, with 
reasonable promptriess and dispatch, receive her cargo and proceed upon 
the voyage. As soon as she was loaded, the vessel, contrary to orders 
from the charterer to avoid expense which would resuit from détention 
of a tug, left Tacoma, and was towed to Port Townsend, the place to 
which she had to go to ship her crew for the voyage. Bills of lading 
were not signed, nor presented to the master for his signature, before the 
ship left Tacoma; but the captain returned and signed them at that 
. place while the ship was at Port Townsend, in fulfillment of a promise 
made by him to the charterers' agent before leaving there. The libelant 
daims that by so leaving the loading port without orders, and previous 
to the signing of the bills of lading, the charter-party was also violated 
on the part of the ship. 

For thèse alleged breaches of contract the libelant brought this suit to 
recover as damages an amount sufficient to cover a loss alleged to hâve 
been sustained by reason of the décline in price of wheat in England be- 
tween the times when the Alex Gibson should hâve been loaded, if the 
charterers' stevedore had been employed at first, and the time when she 
was actually loaded; and also certain alleged disbursements and expenses, 
including counsel fées. 

I hold that the charter-party cannot be fairly Undérstood or construed 
80 as to support the libelant in its contention for the absolute right to 
sélect a stevedore, and to insist on that stevedore, and none other, being 
employed by the master, regardless of his will. To employ a person is 
to contract with him, so as to become liable to him for compensation, 
and to assume the responsibilities and liabilities of an employer; and 
requires the meeting of minds and the free assent of both parties to the 
assumption of the relation of master and servant. It is usual in the 
eharter-party to provide that the vessel shall employ the charterer's steve- 
dore. Such an agreement is fair, because, by its terms, it indicates a 
particular stevedore, and the master or owner by entering into the con- 
tract assents to his employment; and such a provision in the charter- 
party is not inconsistbnt with the right of the master to discharge the 
employé for disobedience; incompetency, or other suflBcient cause. But 
an agreement binding one to employ for a particular service, requiring 
skill and fidelity, whomsoever should be selected in the future by an- 
Other, regardless of the employer's judgment at the time as to the com- 
petency and trustworthiness of the one so to be selected, would be un- 
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reasonable, for it would be the saine as for a man to promise to in the 
future willingly do something contrary to his will. The agreemeut un- 
der considération is not so worded as to express an intention to bind the 
vessel to employ as stevedore a person objectionable to the master, and 
I cannot by construction give to it that meaning. What is termed the 
"stevedore clause" in this contract is unusual, ambiguous, and meaning- 
less, unless construed to mean that a stevedore satisfactory to both par- 
ties should be employed. I shall so construe it rather than reject it al- 
together as being void for uncertainty. 

The attempt made to aid in giving the contract the interprétation con- 
tended for by the libelant, by offering proof of a gênerai custom at Port- 
land, where this charter-party was signed, allowing the charterer the ab- 
solute right of selecting the stevedore under an agreement worded as this 
one is, fails of its object. The testimony shows that in Portland there 
are only two persons or firms engaged in stevedoring, both of whom are 
satisfactory to the shippers of wheat, and that the form of the stevedore 
clause in this contract was adopted there, as a substitute for the usual 
dause, for the express purpose of allowing the ship-masters to employ 
either of said stevedores as they should elect. This does not even tend 
to prove any gênerai custom or practice which would require the master 
to yield to the charterer in case of a disagreement between them as to 
the sélection of a stevedore. 

There was no breach of contract by failure to sign the bills of lading, 
because the captain, did sign them when they were presented for his sig- 
nature, and UntU then the contract did not require him to sign them. 
The master acted reasonably in proceeding to Port Townsend with his 
vessel when she was ready to go, and the tug was ready to take her, and, 
although such proceeding without orders was technically a violation of the 
charter-party, still the libelant was not injured thereby, and is not on 
that account entitled to recover damages. 

As the court cannot find that the contract bas been violated to the in^ 
jury of the libelant, no damages can be awarded to it, and the libel will 
be dismissed. 

The owner of the vessel bas filed a cross-libel, to recover démarrage 
for the time the ship was delayed in loading in excess of what would 
bave been the lay dàys if there hàd been no disagreement as to the em- 
ployaient of a stevedore, and also damages for the time the ship was de- 
tained by légal process after being arrested by the marshal under the at- 
tachment and monition issued in this case. 

As to the first part of this claim, I think it is right in this case to 
hold the parties to the letter of their contract as to lay days; and I find 
from the évidence that the ballast was not ail discharged, and the ship 
was not finally made ready for her cargo, until the 12th day of Janu-, 
ary, 1888, so that the 14th day of .Tanuary must be counted as the first 
lay day, the six intervening Sundays and two stormy days must be 
ohiitted from the count, and the resuit is that February 20th was the 
last of the lay days, according to the terms of the contraci. The ship 
Was loâded and left Tacomà February 16th. The bills of lading were 
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sigued and her orders to sail were given on the 20th. Her. crew was 
shipped and. the last man was received on board on the 23d, and onthat. 
day sbe could hâve sailed if this suit had not been commenced. After 
filing a satisfactory stipulation, she was released, and on March 8th pro- 
ceéded on her voyage, under command of a new master; Capt. Speed 
beirigiobliged, on account of this suit, to remain. The time, therefore, 
of actual détention of the vessel by the use of légal process in this case 
was from February 23d to March 8, 1888, 14 days. I do not fînd that 
the libelant was prompted by malice in commencing this suit. Its oflS- 
cers and légal advisers may hâve honestly entertained the belief that 
suflSciént ground for the proceeding existed; but certainly, as the com^- 
mencement of proceedings was delayed until after the ship was loaded, 
and the bills of lading were duly signed and delivered, the case was man- 
aged 80 as to force the vessel either to compromise, and pay an unjust 
claim, or saffer the greatest possible inconvenience and loss by being de- 
layed while resisting the demand; and, as the court finds that the libel- 
int had no cause of action, it follows that the arrest and détention of the 
ship was wrongful, and the owner suffered therçby a serions pecuniary 
loss. But for this he is without remedy, for in proceedings in rem the 
allowance of process is the act or the law, so that no damages are allowed 
for the arreat aud détention of the vessel unless there is bad faith or de- 
ceit practiced in suing out the writ, or the suit is one that may be char- 
acterized as a malicious prosecution. Hen. Adm. p. 337; The Adolph, 
6 Fed. Rep. 114; Kemp v. Broicn, 48 Fed. Rep. 391. 

The expenses of the litigation hâve not been to any appréciable amount 
increased by reason of the cross-libel beyond what was necessary in re- 
sisting thè libelant's demand. But for the original suit, it is not prob- 
able that any expense or trouble wouLl bave been caused by the cross- 
libelant; therefore, no costs will be awarded against him. Findingsin 
accordance with this opinion may be prepared, and a decree dismissing 
the libelt with costs, and also dismissing the cross-libel, will beentered. 



Eâbkmoob S. S. Co. V. Union Ins. C!Oé 

Same V. Califobnia Ins. Co. 

(District Court, S. D. New York. November 88, 1890.) 

1, MARtm iNstmÀNflE— Ordinart Nboligbsce— Stranbino. 

In au Action on a marine Insurance policy containing no exception for lossea 
occasioned by want Of Ordinary care, but covering périls of the sea and "ail other 
périls * * • tbathare or shall corne to the hurt » * • of the sald 8hl|»,i 
ordinary négligence of the ship's master is no défense. 

a. Same — "SfoHk-ANTWEBP Rules— Oenebal Avbraoe. 

Rule 5 of the Tork-Antwerp rules, whioh provides that, when a ship is intentitin- 
ally run asbore because she is slnking, ùo damage caused "by such intentionally 
running on Bhore''Bhall be made good as gênerai average, has no application to an 
action on a marine policy which proVlâés tbàt gênerai a;verage shall be payable 
according to the York-Antwerp rules, where the sblp was run asbore after she 
was beginning tô aink, to prevent furtlier loss, and no further damage was caused 
thereby. 
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3. SaME— SBA.W0RTHINES8-rDBinïKBN PUOT. 

A charge of unseawortbinesB by reason of the pllot's intoxication Is not snstained 
where there is no direct évidence ol liis condition beyond thefaot that he had been 
drinliing, and no évidence that lie wàs not perfectly capable when tbe ve^sel left 
port, or, if he viras not, that the master knew the f act, and where the pilot, when 
sober, was one of the beat. 

4. Evidence — Motion tob Reargument— Avbbaob Adjdstment— New Objections. 

On motion for reargument, new objections to an average adjustment.will not be 
entertained. Such an adjustment, when made up iinder the supervision and ap- 
proval of the insurers' agent, ànd reoeived and not objeoted tô by them, is prima 
fade évidence of the corr^ctness of tbe items it contains. 

In Admiralty. To recover under marine Insurance. 
Wing, ^loudy & Putnam, for libelants. , . 
George A. Black, for respondents. 

Brown, 3. The above libels were filed to recover losses by sea périls 
lipon a policy of insurance insuring thé steam-ship Earnmpor for one 
year froHiMafchSj 1888, for $13,500,issuedby the respondents, whereby 
it wasprovided that the liability of each Company shouldbe several, 
and not joint, for one-haif of any sum coming due Under the policy^ ; In 
the policy the huil of the steam-ship was valued ati$89,725^ and her 
maichineryand boilers at $36,376; total, $126,100; On. January 10, 
1889, the ship sailed from Philadelphia, bound for St.: Thomas, with a 
cargo 6t coal. She left her wharf about 6 p. m. , in charge of a ipilot. 
About three hours la ter, when near Edgemoor, proceeding idown the 
Delawàre river, she struck a sunken rock; and passed over it. She began 
t&fill rapidly, and, to avoid sinking in deep water, was run ashoreionthe 
Delaware side. The voyage was abandonôd, the ooal, after being re- 
moved from the ship, was sold, and the ship rèmoved t»i a dry-dock 
and repaired. In the adjustment $43, 344;07 was charged tp particular 
average on the vessel, and $44,589.44 was charged to gênerai average; 
of which $40,510.70 was charged against the: vessely $1,759.15 lagainst 
freight, and $2,319.59 against cargo. No séparation was made in the 
average adjustment as between the hull and machinery and boilers. 
The insurers and underwriters were very numerous, of whom the re- 
spondents represented about one-iainth in interest. By adjustment for 
gênerai and particular average, the respondents were each charged with 
the sum of $4,488.69, to recover which the above libels were filed. The 
ansWer, besides certain général déniais, averred that the steamer was 
sailing under a charter which provided that the York-Antwerp rules 
should govèm in the adjustment of gênerai average; that the steamer was 
unseaworthy at the time of leaving the port of Philadelphia; and that 
her injuries were caused by such unseaworthiness, and by the négligence 
of those in command of her, and not by any péril insured against. Tbe 
charge of Unseaworthiness was sought to be proved by showing that the 
ship's compass was defective, and that the pilot was incompétent by 
reason of intoxication; the charge of négligence, by Similar evidefice; 
and on the ground that, when the pilot's condition was ascertained, it 
was the dùty of the captain to eome to anchor in the river, rather thàn 
atteippt to go on accordiûg to bis own judgment. 
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1. Unseatporthinm. This charge is not sustained. There îs no évi- 
dence that the vessel was not seaworthy when the policy attached. The 

évidence is to the contrary. The évidence with regard to the condition 
of the compass at the time of the accident is not conclusive, and the 
compass had nothing to do with the accident, as the vessel was being 
steered by lights and land-marks, and not by compass. As regards the 
pilot's condition, there is no direct évidence beyond the fact that he had 
been drinking. Thepilotcommissionersubsequentlysuspendedhim. The 
pilot, when sober, was one of the best. No charge of drunkenness was 
preferred against him. There is no indication in the testimony that 
when the ship left Philadelphia the pilot was not perfectly capable, or, 
if not, that the master had any suspicion of the fact. See Hays v. Insur- 
ance Go., 6 N. Y. Supp. 3; The Maria, 1 W. Rob. 95, 110. 

'2. Négligence. Not long- before the accident, the pilot twice left the 
bridge, requesting the master to take charge until his return, and to 
steer for a certain light ahéad. The master, being under appréhension 
because the ship was run so close to the west bank, each time put the 
ship'a head more to the eastward. The pilot, on his ûrst return to the 
bridge, brought the ship back again, and upon his second return, while 
making a similar change, the ship struck. No other explanation than 
the above is afforded by the testimony. It.is perhaps but reasonable to 
assume that the master had by this time perceived that the pilot had 
been drinking, and was under the iniluence of liquor, and feared to 
trust him. In such a situation he was called on to exercise his best 
judgment, — whether to resist the pilot openly, and go according to his 
own judgment, or to come to anchor. The situation was an embarrass- 
ing one, and the évidence, as regards ail the particular circumstances of 
the time, place, and exposures, is too meager to warrant me in holding 
the master chargeable with négligence rather than an error of judgment. 
Even if it appeared that the circumstances were such that the most pru- 
dent course was to come to anchor, and that the master should be held 
to some extent négligent in going on, the case ia certainly not one of 
willful misconduct, nor of such gross négligence as alone would absolve 
the insurers from their oon tract. 

It has long been the settled doctrine in cases of marine Insurance, as 
in cases of fire Insurance, that under policies of the usual form ordinary 
négligence is no défense. The gênerai doctrine in this country, illus- 
trated by very numerous adjudications, is that stated by Mr. Justice 
Geay in lÂverpool, etc., Steam Co. v. Phénix Ins. Co., 129 U. S. 397,438, 
9Sup. et. Rep. 469: 

" &. policy of Insurance against périls of the seas covers a loss by stranding 
or collision, although arising from the négligence of the master or crew; 
because the insurer assumes to indemnify the assured against losses from par- 
ticular périls, and the assured doea not warrant that his servants shall use 
due care to avoid them." 

Insurance Co. v. Sherwood, 14 How. 351, 362-366; Phœnix Ins. Oo. v. 
Erie,ete.rTransp. Cb., 117 U. S. 312, 323, 6 Sup. Ct. Rep. 750, 1176; 
Richelieu Nav. Co. v. Boston Ins. Co., 136 U. S. 408, 421^ 10 Sup. Gt. 
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Rep. 934. In the case last cited, négligence was held to be a défense, 
because the policy expressly excepted " losses occasioned by the want of 
ordinary care and skill in navigation," as well as by barratry. In the 
présent case there was no such exception. The policy was in the usual 
form , covering the risk of barratry, périls of the sea, and " ail other périls, 
losses, and misfortunes that hâve or shaU come to the hurt, détriment, or 
damage of the said ship." The policy also contained a clause making the 
insurers "free from average under three per cent., unless gênerai, or the 
ship be stranded, sunk, or burned;" and "gênerai average, payable as 
per foreign custom, if required, or per York-Antwerp rules, is in accord- 
ance with the con tract of affreightment." It also contained a further 
provision for the payment of "three-quarters of any sum the assured 
might bave to pay to any other vessel, or the goods and effects on board' 
thereof, in conséquence of collision;" i. e., it insured against négligence 
causing collision. Some EngHsh cases of the highest authority are cited 
by the respondent to the effect that the term "sea péril" should receivè 
no différent interprétation in a policy of insurance than in a bill of lad- 
ing, {The Xantho, L. R. 12 App. Cas. 503; Hamilion v. Faïadarf, là. 518;) 
and from this it is argued that négligence must be a défense as good and 
available in an action on a marine policy as in an action upon a contract 
of carriage. The cases cited, however, expressly négative the conclusion 
thus sought to be drawn from them. In The Xantho, page 510, Lord 
Hbbschell says: 

"New Iquite agrée that in the case of a marine policy the causa proxima 
alone is considered. If that which immediately caused the loss was a péril of 
the sea, it matters not how it waa induced, even if it were by the négligence 
of those navigating the vessel. éU is equally clear that in the case of a bill of 
lading you may sometimes look behind the immédiate cause; and the ship- 
owner is not protected by the exception of périls of the sea in every case in 
which he would be entitled to recover on hls policy, on the ground that there 
has been a loss by such périls. " 

Subsequently, the same view was repeated in HamUton v. Pandorf, by 
Lord Watson, Id. 526; by Lord Fitzgerald, Id. 528. 

3. York-Antwerp Rules. Rule 5 of the York-Antwerp rules provides 
that " when a ship is intentionally run on shore because she is sinking, 
no damage caused to the ship or cargo and freight, or any or either of 
them, by such intentionally running on shore, shall be made good as 
gênerai average." The clause in this policy providing tiiat "gênerai av- 
erage shall be payable as per foreign custom, if required, or per York- 
Antwerp rules, if in accordance with the contract of affreightment," was 
evidently inserted for the benefit of the insured. The vessel, at the time 
of this loss, was sailing under a charter and under a subcontract of af- 
freightment that adopted the York-Antwerp rules; but in abandoning the 
voyage the évidence shows that the parties présent adopted the most eco- 
nomical course for ail, and that ail who were reasonably accessible, in- 
cluding the respondents' agent, assented to a gênerai average adjust- 
ment. If the point were material, I should think it was compétent for 
the parties to the charter and the ship-owner to waive this provision. 
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I do n6t perceîve, however^ that the clause bas any material bçaring^ 
upon the case, for the reason tbat the évidence négatives, the supposition 
that there was any damage whatever caused to the ship, the cargo, or 
the freight by running ashore. The clause relied on is very précise in 
limiting its application to damage caused by "such intentionally run- 
ning on shore." But this vessel was run ashore to save,her from corn- 
pletely sinking in deep water,'after she was fiUing and beginning to sink. 
This was done in order to prevent a far greater loss. Running ashore 
was an act of salvage, and a great benefit to ail ooncerned, including 
the respondents, by preventing a greater loss. 

4. The AdjvMment. The évidence indicates that the adjustment of 
gênerai average resulted in advantage to the respondents. The cargo 
contributed more than it received. Any objection to a gênerai average 
adjustment on the grcund that the loss had been broùght, about by nég- 
ligence might help the cargo, but not the ship, nor the respondents as 
insurers of the ship. The expenses of ùnloading the cargo and of light- 
ening and floating the ship, even if treated as not within the définition 
of technical gênerai average, through the lack of the éléments of danger 
and sacrifice, under the spécial circumstahces of this vessel, {TheAlcona, 
9 Fed. Rep. 172; Botming v. Thebaiid, 42 Fed. Rep. 794,) concerning 
which I express no opinion, would, nevertheless, so far as they were 
necessary, and were done for the account and benefit of both the cargo 
and the ship, be apportioned between the two upon the same équitable 
principles upon which gênerai average itself tests, (^L'Amerique, 35 Fed. 
Rep. 835, 848.) 

There is nothing in the évidence to show that the separate valuation 
of the hull and machinery in this polioy affects the amount chargea 
against the respondents in the adjustment. The vouchers bave been 
put in évidence. They werç exhibitéd to the agent of the respondents 
at the time, and were approved by him, such as were disapproved being 
rejected, and the reasonableness of the various charges was testified ta 
by compétent experts. This is sufficient to warrant a recovery of the 
amount as adjusted, independently of the adjustment book, which was 
received only as a convenient summary of the other matters given in 
évidence. Upon the whole évidence, I am satisfied that the libelants 
are entitled to at least the amount specified in the adjustment, namely, 
$4,488^69, against each of the respondents, with interest from the time 
of the demand, with costs; and decrees may be entered therefor. 



ON MOTION FOE EEAKGUMENT. 
(December 30, 1890.) 

Bkowh, J. On the main question litigated, namely, the degree of 
the master's négligence, if any, that led to the stranding, I remain of the 
opinion previously expressed, that there was no such kind or degree of 
négligence as discharged the insurancc policies. 

As respects the amount with which the insurers should stand charged, 
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it does not appear that tbe aïoounts allowed are greater than the évi- 
dence warrants. Mr. Martin, as the respondents' agent, not only exam- 
ined and approved the bills which entered into the average adjustment 
while it was being made, but approved the adjustment when itwas made 
up, and, in answer to the respondents' inquiries, informed them that it 
was correct, This testimony was explicit upon the trial. The respond- 
ents had full knowledge of everything that entered into the adjustment 
long before, and it does not appear that any objection was maiie. On 
the trial the principal bills were presented and marked as exhibits, and 
a large bundle of the others was produced and presented for inspection 
with the adjustment. In connection with Mr. Martin'ô évidence I think 
the adjustment, under such circumstances, is prima fade évidence of the 
correctness of the items contained in it. The charges for services and 
commissions were proved, and no évidence against them offered. No 
question as to the gênerai détails was made, or could, under such cir- 
cumstances, properly be made. To the cargo, as entérine into gênerai 
average, objection was made ; but that item benefited the respondents. 
Now, objections to the freight are soiight to be raised ; but the aggregate 
amount charged agamst the respondents, as insurers of the vessel, is only 
their proportion of about $83,900, as the whole amount chargeable 
against the vessel ; and this amount remains after excluding the balance 
of about $2,700 in favor of the freight, complained of in the gênerai 
average allowance. So that, again, no préjudice to the respondent in 
this respect is shown. 

A& to the other items referred to in the affidavits presented on this 
motion on both sides, it does not seem probable that any injustice has 
been done to the insurers in adopting the figures of the adjustment as to 
the extent of their liabllity. The cargo adjustment gives an advantage 
to the insurers, if a gênerai average was not warranted. The litigation 
has been on whoUy différent questions ; and I raust décline to enter 
anew upon the détails of the adjustment which were approved by re- 
pondents' agent, acquiesced in by them, au'^ uot brought lorward until 
after the décision of the cause. 

Motion for reargument denied. 



The Richard S. Gabrett.i 

McCabthy V. The Richard S. Gabbbtt. 

(IHstrict Court, 8. D. New Torlc December 2, 1890.) 

Maritimb Libns—Rbpaiks— Résident Ownek — ^Licekse— Ckedit to Vbssbl. 

Where repaies were made in New Jersey on a vessel, one of whose owners resided 
In New Jersey but the other two in New York, and in the application for lioense 
at the custom-house ail of her owners were stated to be of New York, and the ma- 
terial-man had no knowledge to the contrary, and dealt on the crédit of the vessel, 
held, that a''8uit iii rem would lie to recover the price of the repairs. 

■Reported by Edward G. Benedict, Esg.-, of the New York bar. 
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In Admiralty. Suit to enforce a lien for supplies. 
Wing, Shoudy & Pvinàm, for libelants. 
P^er S. Carter f for respondent. 

Beown, J. The work on the repairs and the value are admitted as 
claimed. The daimant allèges that the libelants agreed, in the settling 
of the former disputed bills, to allow a crédit of $100 upon the présent 
bill, which the clairaant asked for in conséquence of an average charged 
him by the insurers. The claimant testified to such an agreement, but 
this testimony is contradicted in ail its parts by the libelant, with whom 
the conversation is stated to hâve been held. The burden being upon 
the claimant to establish such a défense, and no writing or other évi- 
dence being produced to sustain this claim as opposed to that of the 
libelant, I am obliged to treat it as not proven. 

It is further claimed that a suit in rem will not lie, because one of the 
claimants,. an owner of one-third interest, was a résident of New Jersey, 
where the repairs were made. The tug, however, hailed froni New 
York, her other two owners were résidents of New York, and in the ap- 
plicationfor her license at the custom-house in New York ail of her own- 
ers were stated to be of New York. The libelant had no knowledge to 
the contrary, and rightfuUy supposed she was a New York vessel, dealt 
with her as such, and made the repairs upon the crédit of the vessel. 
Under such circumstances she must be treated as a New York vessel. 
fke St. Jago de Cuba, 9 Wheat. 416, 417; The Francis, 21 Fed. Rep. 
715, 717; J%e Jmmie B. GUkey, 19 Fed. Eep. 127; Tlie Ellen Holgate, 30 
Fed. Rep. 125. The New Jersey law, moreover, gives a lien in such 
cases. 

The défense not being established, decree for libelant for $106 and 
costs. 



Wheblweight et al. v. Walsh.* 
(District Court, S. D. New Tork. Decembêr 6, 1890.) 

1. Chaktbb-Paktï — Eepusal to Load — Damaobs— Filmng Pbior Contbact — Mabeet 
Value. 

Where a chartered vessel refused to take the cargo, (lumber,) and, owlng to the 
conséquent delay in arrivai, the charterer was compelled to flU a contraet of sale 
made long bef ore by buying other lumber at a higher price, and there was no évi- 
dence of any fall in market price betvyeen such purchase and the arrivai of the 
charter cargo, held, that the différence between his contraet price and the price 
paid was not the rule of the oharterer's damafee, but the ïall in market price, if any, 
during the delay in arrivai; and, if there was no fall, then the only damage was the 
interest on the amount paid for the lumber so purchased during the time that 
elapsed before the charter cargo arrived. 

3. Same— Wharfage Expbnsbs— Handmno Othbb Cabgo. 

The cargo destined for the chartered vessel lay on a wharf obstructing other load- 
ing, and oausing extra expense in handling other cargoes over it. The évidence 
Bbowed that the expënse thus incurred was less than the cost would hâve been to 
remove the cargo there waiting until it oould be shipped. Held that, treating thi» 
as a substituted expense, it should be allowed as an item of the charterer's damage. 

'Keported by Edward G. Benediet, Esq., of the New York bar. 
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In Admiralty. On exceptions to commissioner's report. 
Owen, Gray & Sturges, for libelants. 
Carpenter & Mosher, for respondent. 

Beown, J. The respondent having been held liable for the breach of 
a charter of the Caroline Miller to bring a cargo of lumber from Fernan- 
dina to New York, (42 Fed. Rep. 862,) the respondent in the report on 
damages has been held liable, not only for the différence of freight in 
sending the lumber by other vessels, but for a supposed loss occasioned 
to the libelants in conséquence of their being compelled to purchase in 
New York a certain amount of lumber in order to fiU in time their own 
contract of sale to McLean, which they had designed to fiU from the 
charter cargo, on which purchase the libelants paid a higher price than 
that at which they had several months before contracted to sell and de- 
liver to McLean. Another item allowed is for the extra cost of handling 
certain other lumber belonging to the libelants at Fernandina, in pass- 
ing it over the lumber that lay on the dock ready for shipment under 
this charter. The charter did not make référence to any spécifie lum- 
ber, nor require its delivery at any spécifie time. The voyage was in 
fact once postpoued at the libelants' request for the transportation of a 
cargo of railroad ties by the same vessel, and that intermediate voyage 
has caused ail the litigation. This claim is not even for any fall in the 
market price of the lumber intended to be forwarded by the Miller, 
but because the cargo did not reach New York in time for the libelants 
to fin a spécifie order. This order and intended destination of the lum- 
ber for McLean were not referred to ia the charter, and were not any 
part of the contract between thèse parties. They were not within the 
contemplation of the respondent when the charter was made, nor was 
this alleged loss in the additional price paid one of the ordinary or nat- 
ural conséquences of the breach of it. Telegraph Co. v. Hall, 124 U. 
S. 444, 455, 456, 8 Sup. Ct. Rep. 577; Railway Go. v. Kellogg, 94 U. S. 
469, 475; The New York, 40 Fed. Rep. 900. The loss, if any, did not 
arise from the breach of the charter alone, but from the libelants' spé- 
cial contract as well, made several months before, to sell and deliver at 
a price named, of which the respondent had no knowledge. Again, 
there was no évidence that the contract price with McLean was the mar- 
ket price of lumber at the time when the Miller, had she performed her 
charter, might reasonably hâve been expected to arrive in New York. 
The défendant cannot be held bound to such a price, fixed long before 
delivery by the Miller was to be expected. The contract price to Mc- 
Lean, fixed months before, was, moreover, no légal criterion for deter- 
mining whether the libelants sustained any légal damage by the Miller's 
breach of charter, and the conséquent delay in the arrivai of the lumber. 
That would be determined by the market price of lumber during this 
interval. I do not find any évidence in the case as to the market price 
of lumber at any time. In the absence of any such évidence, it must 
be assumed that, in making the purchase to fill the McLean order, the 
libelants paid no more than the market price; and that when their own 
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lumber arrivéd })j- other veseels a fevt' weeks a,fterwàrd8, it was worth as 
much as they had paid for what they purchased, and that cohsequéfttly 
no légal damage of that kind resulted^ There is no évidence of any fall 
in the market price in the mean time, or that what arrived late could net 
be soldjor was net sold, by the libelants for as much as they had paid 
in order to fulfiU the McLean contract. The burden of proof is upon 
the libelants; and, without some proof of change in market value, there 
is no basis to recover undèr this head, except for interest on the amount 
so purchased during the few weeks that elapsed until their own lumber 
arrived to replace that purchased. Upon both thèse grounds, this item 
of damage should be disallowed. The Ti-ibime, 3 Sum. 144, 151; Oakes 
v.Richardson, 2 Low. 173, 178; The City of Alemndria, 40 Fed. Rep. 
697, 700. 

As respects the other item of damage in the extra cost of handling 
other lumber over the cargo waiting for the Miller, I hâve also great 
doubt. Considered by itself, it would be excluded as a remote and ac- 
cidentai conséquence; but the évidence shows that the extra expense al- 
lowed was incurred instead of the greater expense that would hâve arisen 
from removing the Miller's cargo from the dock, where it lay waiting for 
her, until other transportation could be procured. There is some diffi- 
eulty in determining the real damage from this cause. The commis- 
sioner has endeavored to adjust it, evidently with scrupulous care, and 
on the whole I conclude not to disturb his finding in this respect, treat- 
ing it as a substituted expense in place of that which would be naturally 
incident to the Miller's cargo itself, and the necessary rehandling thereof 
in conséquence of the breach of the charter. The Roesend CasUe, 30 Fed. 
Rep. 462; The GMio, 34 Fed. Rep. 909. With the above modification, 
the report is couârmed. 



Pettib V. Boston Tow-Boat Co.' 
(IHstHct Court, S. D, New Tcyrk. December 3, 1890.) 

1. TowAOE— Damaobs — Old Vesbel— Inabiutt to Raisb Vessel Sunk. 

When a barge was sunk by being negligently towed upon a sunken rock, and, in 
conséquence of her old and weak condition, wnich rendered raising impossible, she 
became a total loss, held, tbat fuU weigbt should be given to this circumstance and ^ 
the préviens history of the boat by reduolng the assessment of her value. 

a. Same— Weakness not Conteibutort to Accident— Appobtionment. 

Â previous condition of weakness on the part of a ve^sel negligently sunk not 
havlng cOntributed to the accident or iuduced the fault, and It not being possible 
that any express notice of such condition could hare aftected the navigation, and 
her old and leaky condition being knowu, held, that thèse conditions constituted 
no such fault in the vessel sunk as permitted a division of damages. 

8. Same— OvBBVALUATiON— Costs. 

On the assessment of damages, the recovery of a much less sum than clalmed for 
the value of an old vessel is not sufflcient évidence of fraudulent exaggeration to 
deprive the plaintiff of his statutory right to costs, where the libelant's estimâtes 
are largely sustained by reputable witnesses, though the court adopt a muoh 
smaller valuation. 

' Reported by Edward G. Benedict, Esq., of the New York bar. , 
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In Admiralty. On exceptions to commissioner's report. 

Hohhs & Gifford, for li bêlant. 

WUcox, Adams & Madelin, for respondent. 

Bbown, J. Upon ail the testimony in this case, I cannot resist the 
conclusion that the inability to raise the libelant's barge was because she 
was weak and rotten about her deck and water-ways, so that she could 
not sink with a hole in her bottom, and lie in a moderate tide even in 
mild weather, without partially breaking up, and thus become incapable 
of being raised. This previous condition, however, in no way contrib- 
uted to the accident or induced the fault of the tug, nor could any notice 
of this condition be supposed possibly to hâve affected the navigation 
of the tug. I cannot find, therefore, that the barge was partly in fault, 
80 as to direct any division of the damages. The Granité State, 3 Wall. 
310. Nor was the loss in part occasioued by an intervening agency, so 
as to render the loss not the natural resuit of the tug's négligence. Eail- 
way Go. v. Kdlogg, 94 U. S. 469, 475; Mmdd v. The New Ymk, 40 Fed. 
Rep. 900; The Bwdmtmm, Id. 682, 688, 689. The resuit was natural 
and to be looked for in the case of sinking an old and leaky boat, such 
as the claimant knew, or might hâve perceived, this boat to be. There 
is no évidence of any concealment, nor does it appear that the boat 
was unfit for the proposed voyage, but only that she was unfit to hâve 
a hole knocked in her bottom, and be sunk, without the risk of total 
loss. The duty to raise and repair, under such circumstances, if possi- 
ble, and if anything can be saved thereby, is well settled. Hère the ac- 
cident resulted in a total loss in conséquence of the weakness of the barge, 
which rendered raising impossible. 

I am quite satisfied that a barge of ordinary seaworthy condition would 
not hâve proved a total loss as in this case, and this must greatly affect 
the estimate of her value as a basis of recovery. The history of the barge 
also is not favorable to any high estimate of her value, and the évidence 
seems to me to show that she was so old and weak as to be unable to 
bear sinking without going to pièces. Much as I must regard the judg- 
ment of the commissioner who saw the varions witnesses, I neverthe- 
less feel constrained to make a larger déduction from the libelant's esti- 
mâtes of her market value than was made by him. I cannot regard it 
as crédible that the market value of such a barge, that could not sink, 
through a hole in her bottom, without going to pièces, is any greater 
than the estimate testified to by the most compétent of the respondent's 
experts. I allow, therefore, $1,760 for the barge, and the report is mod- 
ified accordingly. y 

It is not entirely clear upon the évidence that reasonable diligence was 
not used in the endeavor to save the cargo, or that thèse endeavors were 
not reasonabiy prosecuted until bad weather prevented further salvage. 
With the above modification, therefore, the report of the commissioner 
is confirmed. 

It is furUier urged that the libelant should be disallowed the costs of 
the référence, on the grouud that thiee-fourths of the testimony, amoaut- 
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ing, in ail, to about 600 pages, taken before the commissioner, was made 
necessarj'^ through the libelant's attempt at a fraudulent exaggeration of 
the value of the barge. It is not contended that the mère fact of a re- 
covery of a much less sum than that claimed is a sufiicient cause for ex- 
ercising the équitable power of the court, in admiralty causes, to deprive 
the successfal party of his statutory right to costs. The litigant always 
has it in his power either to make a légal tender under the rules, or to 
admit an assessment of damages at a specii3ed sum. If, as in this case, 
he does neither, but contesta every part of the demand, it should be only 
in a clear case of oppression or of some malpractice that the statutory 
costs should be withheld. The Marinin S., 28 Fed.Eep.QM; TheStraita 
of Gibraltar, 32 Fed. Rep. 297. Différences in the estimâtes of the value 
of old vessels qui te as great as this are not uncommon; and, considering 
the difEeulties attending such estimâtes, I am not prepared to find that 
the différences in the présent case, ranging from $1,250 to $6,500, prove 
a fraudulent exagération of value. In The North Star, 15 Blatchf. 532, 
and 2%« Utopia, 16 Fed. Rep. 507, the réductions were much greater, 
and costs were aUowed the libelants. Some spécial circumstances are 
relied on by the respondent as showing fraudulent overestimates of value. 
Thèse circumstances are not conclusive on that point. The estimâtes 
are sustained to a considérable extent by disinterested and reputable wit- 
nesses, who cannot be supposed accessible to such motivea. The costs 
are allowed as taxed. 



The Chatham. 
Hall v. The Chatham. 

(District Court, E. D. Virginia. November 8, 1890.) 

CoLLiBioN— Bbtwben Stdam AND Sail— Dakoekocs Peoximitt. 

A steamer and a sohooner approached each other end on, or nearly so, at the rate 
of 866 yards per minute, on a bright moonlight night, in a ohannel 430 yards wide. 
The steamer kept on her course until within 50 to 70 yards of the sohooner, when 
the master of tbe sohooner, alarmed at the danger, changea his course, whereupon 
the steamer turned and backed, but too late to avoid a collision. Held, that the 
steamer was liable, sinco her neglect to keep away f rom the schoouer until within 
"dangerous proxlmity " justified the latter in ohanging her course. 

In Admiralty. ml 

Sharp & Hughes, for libelqnt. 

Waiice & Old and R. H. Baker <& Son, for respondent. 

Hughes, J. This libel is brought by the owner of the schooner F. S. 
Hall against the océan steam-ship Chatham, for damages received in a 
collision between the two vessels which occurred on the evening of Octo- 
ber 4, 1889, on the Elizabeth river, at a point testified to be three-eighths 
of a mile, north of Craney island light-house, and about five and a half 
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miles ont from Norfolk. The schooner was bound into Norfolk from 
Newark, N. J. , with a load of phosphate and some kegs of powder. The 
steamer was bound out from Norfolk for Boston, Mass., with her usual 
assorted cargo. The schooner was of 152 tons burden, 101 feet long, 
and drew 8 feet water. The steamer was of 1,900 tons, 286 feet long, 40 
feet beam,and 15 feet draught. The channel, for 15 feet dravight, was 420 
yards wide at the place of collision. The night was a bright moonlight, 
with a moderate wind from N. E. The schooner was coming in on an 
ebb tide, before the wind, until just before the collision, and running 
over the ground at the rate of three and a half miles an hour. The 
steamer was going out on a course which her master intended to be, and 
I think was, about on the line of mid-channel, and was running at the 
rate of nine miles an hour. The two vessels, before the collision, were 
therefore nearing each other at the rate of 12 and a half miles an hour, 
or 366 yards a minute. No other than thèse two vessels were ia the 
river near them. The steamer passed Craney island light at 8:12 p. m., 
by her own time; and the collision occurred at 8:14 p. m., or two min- 
utes after passing Craney island. The schooner kept her course until 
within 50 or 75 yards of the steamer, or 8 to 12 seconds before the col- 
lision, and then starboarded helm, and threw up her starboard bow to 
receive the impact of the steamer, which at the same time backed her 
engine and ported her helm. The latter received no injury. The dam- 
ages to the schooner, ail told, including demurrage, are clairaed to be 
about ei, 800. 

The foregoing facts are not disputed. As to other facts the évidence 
is very conflicting. The schooner's crew consisted of four seamen and a 
steward. The four seamen ail testified under cross-examination as well 
as direct. The number of the steamer's crew is not given. Only three 
of them were examined, viz., the master, the lookout, and one wheel- 
man. None other of the steamer's crew were examined, or produced for 
examination, for libelant. One of the wheelmen was not examined, and 
was not produced for examination. The four witnesses of the schooner 
and the lookout of the steamer concur in stating that when the steamer 
got within 50 to 75 yards of the schooner the schooner starboarded her 
helm, and ail seven of the witnesses state that the steamer thereupon 
gave one whistle, ported her helm, and backed her engine with ail 
speed. Ail agrée that thèse maneuvers of the two vessels brought them 
in collision of the schooner's starboard, with the steamer's port, bow. 

This collision ought not to bave, happened. One would naturally sup- 
pose it occurred from the schooner's master taking fright just at the critical 
moment, losinghis head, and in blind panic thrusting his helm just in the 
direction contrary to the one of safety. We are in the habit of presum- 
ing that the skillful mariners who navigate great océan steamers are very 
unapt to make mistakes in passing sail-vessels, and that the masters of 
schooners, being often men of less perfect training and less skillful sea- 
manship, are far more liable to be the authors of collisions that happen 
with steamers than the masters of the steamers. This bas been my own 
inclination of mind. But presumptions of this sort must not be allowed 
v.44F.no.6 — 25 
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to overrMe positive évidence. There is a strong prima fade presump- 
tiota against the steamer. She waâ moving in a channel 420 yards wide, 
meeting aschooner, in bright moonlight, with no baffling wind, and 
with no obstruction whatever, to require divergence from her proper 
course. . She was bound by the law of navigation to keep out of the way 
of the schoorier. Yet she ran so close as to endanger collision from any 
unforeseen-maneuver of the schooner, and did run into that vessel in the 
wide, clear ehannel. The case is strongly presumptive against the 
steamer, whose primai duty was to keep out of the way. It is very true 
that her master had the right to pass near to or distant from the schooner, 
as he might elect to do, and that the schooner was bound by the law of 
navigation to keep on her course without change until the steamer passed. 
But there was a limit to this discrétion of the master and this acquies- 
cence of the schooner, and this limit was passed if the steamer came 
within so dangerous proximity to the schooner as, in its own master'a 
judgment, to threaten bis safety. In this case the schooner's master, 
lookout, and first officer ail believed themselves in the jaws of danger 
when the steamer had corne within 50 to 75 yards of them, end on or 
one point on the port bdw, within 8 to 12 seconds of striking them, and 
her master, using the privilège of rule 24 of navigation, the right of 
samie qui peut, starboarded bis helm. Until this dose and dangerous 
proximity had been reached, no signal of any sort had been given the 
schooner of the steamer's intention to pass threateningly close to her and 
yet to clear her. The law imposes a mutual obligation unde^ such cir- 
cumstances as thèse,— the sail-vessel must keep her course, the steamer 
must keep out of her way. But if a steamer, approaching rapidly and 
very threateningly, gives no indication of an intention to keep out of the 
sail-vessel's way, that is to say, of doing her own duty, then the schooner 
is relegated to its suprême right of sauve qui peut by any manuever sug- 
gesting itself, 

The testimony taken in this case is exceedingly obfuscating and con- 
tradictory. In some respects it runs into unintelligible vagary. For 
instance, the weight of the évidence, both of the libelant and respondent, 
is that the schooner was on the "best of the west side" of the channel 
on the way coming up the river until a few moments before the collision. 
I suppose the "best of the west side" means more than half-way off be- 
tween mid-channel and the western edge, and, inasmuch as half the 
width of the channel was 210 yards, the schooner was more thaù 105 
yards west of mid-channel. How, then, if the steamer was near mid- 
channel, could she hâve been so near the schooner as to frighten the mas- 
ter into a disastrous movement of its helm? The évidence of ail the 
schooner's seàm en and of; the steamer's lookout is thaj; the two vessels 
were approaching eacb other, (four of them say end on, the other says 
at an angle of one point on port bows,) and that the vessels were only 
50 to 75 yards distant from each other when the schooner's helm. was 
starboarded. Evidently. the schooner could not bave been 105 yards 
out west of mid-chàiihel when she was almost directly forward of the 
steamer and only 60 jto 75 yards off. This considération forces me to 



THE CHATHAM. 38Î 

reject the contention, howéver strongly supported by testîmony, that the 
schooner, when she starboarded her helm, was more thau 105 yards' west 
of mid-channel. 

Equally incredible is the testifîcation that the collision occurred on 
the extrême eastern edge of the ehannel at the letter "C" marked by 
the steamer's master on the chart filed in the cause. That point is 
210 yardsifrom mid-channel, and if tbe steamer was moving in mid- 
channel until the schooner starboarded her helm, and the collision oc- 
curred in 8 to 12 seconds after the maneuver, how could both vessels 
hâve got to a distance of 210 yards to the east before the collision hap- 
pened? More incredible still, if the schooner was 105 yards on the 
"best of the west side" of mid-channel, the two vessels would bave had 
to run 315 yards across the ehannel to get into collision after the schooner 
starboarded, if the collision occurred at the place marked "C." I mlist 
reject both thèse contentions, urged in behalf of the respondent, and am 
constrained to conclude that the collision could not bave occurred either 
as far as 105 yards west of mid-channel, or as 210 yards east of it. The 
steamer had no business to be so far out on either side. I cannot be- 
lieve she was in either position, much less in both; and it seems to me 
to be a cut-throat contention in her behalf to insist that she was thus far 
from mid-channel on either side, west or east, or on both sides. If the 
schooner was 105 yards west, why should the steamer hâve run so far 
out towards the schooner there, as to frighten the master into starboarding 
his helm? And if the collision occurred 210 yards east of mid-channel 
at "C," why should not the schooner, when as far away from mid-chan- 
nel as that, hâve escaped the steamer handsomely? I cannot but reject 
both thèse contentions. 

Wliat, then, are we to believe in this case? It is natural to pré- 
sume that the mascer of the steamer, having the schooner either dead 
ahead or one point on his port bow, ran along mid-channel after 
passing Craney island, expecting to run very near to, but yet to clear 
her without risk of collision. This is my own presumption, and would 
seem to be the most reasonable one the case admits of. Adopting 
it, the question which présents itself is, did not the steamer run too 
near to the schooner? Did it not glide, against the master's wish and in- 
tention, and probably without his knowledge, into such "dangerous 
proximity" to the schooner as to produce reasonable alarm in the schoon- 
er's master, under which alarm he starboarded his helm as a means of 
easing the impending blow? If the steamer did run into this "dangerous 
proximity," then the schooner's master was justified, in any maneuver he 
made intended to mollily the concussion, by rule 24 of navigation, which 
allows a sail-vessel to change its course when in the jaws of danger. This, 
then, is the pivotai question in the case: Did the steamer run too near 
the schooner? And this question résolves itself into the form li^hether 
or not, in a ehannel amply wide, and clear of ships, a steamer which is 
approaching a sail-vessei, either end on or with thé latter Within one 
point on her port bow, and at the rate of 366 yards a minute, may run 
to within 50 or 70 yards of the sail-vessel without any change of course, 
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and without making known to the sail:vessel in some unmistakable man- 
ner that she intends keeping out of its way. 

I am of opinion that this question admits of but one answer; which 
is, that under the conditions described a steamer has no right to run so 
near. Eight to twelve seconds is too short a time to leave to a sail-ves- 
sel for deciding whether or not to resort to rule 24. Of course, the case 
that has been stated contains as one of its essential features the assump- 
tion that the two vessels were approaching each other end on, or within 
one point on the port bow, and in that alignaient the steamer had corne 
within 50 or 75 yards, équivalent to 8 to 12 seconds, of the schooner. 
It utterly discards the contention of the respondent, that the schooner 
was out more than 105 yards west of mid-channel, or even 50 to 75 
yards distant at right angles from the line of mid-channel pursued by 
the steamer. If they were approaching end on, the schooner was on 
that same line of mid-channel. If they were approaching, each within 
one point on the other's port bow, I calculate that the schooner was not 
further than about 15 to 20 yards from the line which the steamer was 
traversing, certainly not more, shortly before reaching within 50 to 75 
yards of pfoximity. 

The case stated assumes that the schooner's master had reason to 
be alarmed at the approach of the steamer. The flrst cause of this 
alarm was bis having seen the steamer's green light soon after she 
passed Craney island. Respondent treats this unimportant averment 
as very material, and produced experts to prove that this was impos- 
sible. It is to be observed that in order that the side-light of a long, 
narrow, trimly-built steamer, with deck high up above water, and 
lights well out from the sides, may be seen half a mile off, it is not nec- 
essary for her to show her whole broadside to a ship. The schooner 
was half a mile distant when the steamer passed Craney island, and 
could hâve seen the Chatham's high and bold green light if the Chat- 
ham's starboard side was shown at but a very slight angle. Not only do 
ail the seamen of the schooner testify positively that they did see the 
green light just after the steamer passed Craney island, but the latter's 
lookout testified that on paseing the island a steamer has to bear a little 
westward; and expert Mayo avers and réitérâtes the same statement. I 
find no testimony in the case showing how many or how few points such 
a steamer as the Chatham must veer from a direct line to afibrd a brief 
glimpse of a side-light to a vessel half a mile ahead of her; but one of 
the witnesses says, what my own reflection inclines me to believe, that 
it requires but three or four points. On a question like this expert tes- 
timony is of little avail to contradict the positive testimony of several 
witnesses. The emphatic asseveration of the schooner's four seamen is 
that the steamer, when abreast of Craney island, showed her red light; 
that she soon after showed her green light for a brief space; and that 
after that she showed both lights, and continued to show both, seeming 
to approach th« schooner end on, until she was within 50 to 75 yards of 
her; that the schooner's lookout, believing a collision to be inévitable, 
ran for safety to the aft part of the vessel; that, as he did so, the master 
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of the schooner, himself belîeving a collision inévitable, starboarded his 
hdm to relieve the concussion; that thereupon the steamer blew one 
whistle, backed her engine with ail steam, and ported her helm; and 
that from thèse two maneuvers of the respective helms the collision re- 
sulted, sterboard bow of schooner striking port bow of steamer. That 
the respective bows of the two vessels came together in this manner is 
conceded; and if the testimony of the schooner's seamen, as recited, be 
true, then the master was justified in trying as best he eould to avoid 
or relievé the collision. I think the testimony is true, and I think the 
fault was in the steamer's running into too "dangerous proximity" to 
the schooner, and thereby failing to keep out of her way in the sensé 
which the law of navigation requires. See The CarroU, 8 Wall. 302, 
as to the law of "dangerous proximity." See, also, for oumerous au- 
thorities on the point presented in this case, The Schmidt v. 2Tie Eead- 
ing, 43 Fed. Rep. 398. 

I will decree for the libelant. 



Gn^KEY et al. v. The Beta, Etc. 
(District Couirt, S. D. New York. October 81, 1890.) 

L CoiusiCK— Damaobs— Katino roR Insurance— Allotment Notes. 

Althougb the expense of the new rating of a vessel repaired af ter collision, as a^ 
ezpense neoessary to put the vessel into her previous insurable condition, may be 
recovered nnder the rule of restUutio In integrum, it is rightly excluded wben the 
vessel is repaired in a différent manner from her original construction; norare 
allotment notes recoverable as advances to the crew wEen f reight and demurrage 
are allowed for. 

2. Samb— Subséquent Cafsizino — Proximatb Cause. 

After collision at sea the schooner B. H., flUIng but not sinking, was during one 
day towed in from sea to Fortress Monroe, and there left in charge of her captain, 
who afterwards employed a tng to tow her to Norfolk, a trip of an hour or two only, 
durîng which she capsized, no cause of capsizing being made known, and the mas- 
ter testifylng that he could not explain It. Held that, considering the much longer 
previous towage at sea under more difflcult ciroumstances, the subséquent capsiz- 
ing of the schooner, without any change In her condition, and without explanation, 
was to beinferred -prima fade to be due to mismanagement, and not to the ooUis- 
ion, as the proximate cause, and that the additional damage and ezpense caused by 
Buch capsizing could not be allowed in the assessment of the collision damages. 

Exceptions to the Commissioner's Report. 
Owen, Gray & Sturgis, for libelants. 
Wing, Shoudy & Futiiam, for claimant. 

Bbown, J. 1, When, in conséquence of collision and repaîr, e, new 
rating and certificate hâve to be procured in place of the former rating 
and certificate in order to obtain insurance on the vessel, considering that 
marine insurance is not merely universal, but practically necessary for 
the support of maritime commerce, I think the expense of such a new 
rating, which is an expense necessary to put the vessel into her previ- 
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■ously insurâble condition, cornes within'the rule of restitutio in întegrum, 
and shoùld therefore be allowed as part of the damages. The Belgenland, 
.36 Fed. Rep. 504, 507. The rating is an incident altached to the ves- 
sel, and valuable to the owner. I see no reason why his pecuniary Ipss 
in this respect, when conséquent on the collision, should not ordinarily 
stand on the sarae footing as any other direct pecuniary loss therefrom. 
It was disallowed by the référée in this case, as his report shows, be- 
cause the vessel had been repaired in a différent manner from her orig- 
inal construction, and was thereibre "in sorae respects new." For rerat- 
ing, as respects her new and différent construction, the claimants could 
not be charged, and as the item was not divisible, it was hère properly 
excludèd., 

2. The adwance on allotment notes to the crew was rightly excludèd, 
because the allô wances for freight and demurrage covered such charges 
in another form. 

8. The numerous items in regard to the damage to the vessel, cargo, 
and effects, and the charges and expense attending the raising and re- 
pair, as well as the value of the vessel herself, bave been carefuUy con- 
sidered by the commissioner, and to most of them I do not find in the 
évidence sufficient warrant for any material change in his findings, ex- 
oept as connected with the upsetting of the vessel, and the libéral allow- 
ances for personal effects. 

4. Considérable damage, as the commissioner states, was no doubt 
caused by the capaizing of the schooner while being towed from Fortress 
Monroe to Norfolk. The collision happened at sea, off Cape Hatteras, 
»two or three days previous. On the day aiter the collision she was towed 
in from sea to Fortress Monroe by the Beta, where she was left in charge 
of her master. On the folio wing day a tug was employed by hirn to tow 
hér to Norfolk, a trip of au hour or two only , and on the way she capsized. 
The captain was asked to explnin why she capsized and answered that he 
could not do so. No further évidence was given on the subjeot. The 
schooner, through damage by the collision, {The Beta, 40 Fed. Rep. 899,) 
at once partly filled with water, but, as her cargo consisted of empty hogs- 
heads and tierces, she did not sink, and was towed in that condition to For- 
tress Monroe. She had flôated for two days, and had been towed this 
long distance at sea, and yet, on the, short trip from Fortress Monroe to 
Norfolk, without any change in her condition suggested, and under far 
less difEculties of towing, capsized. The claimants were not présent or 
represented. They bave no means of ascertaining the cause of capsiz- 
ing, and the libelant's captain says he cannot g've any explanation, which 
is équivalent to saying that he knew of no change in her condition, and 
no reason why she should be upset. The fair inference, as it seems to 
me, under such circumstances, in the absence of explanation, is tViat she 
upset through the lack of projper manjagement in towing, and, if so, the 
damage caused by upsetting is not a proximate resnlt of the collision, 
but.chargeable to the subséquent fault. It is doubtless extremely un- 
satisfactory to adjust suoh an item of damage upon évidence and pré- 
somption of such a kind, and in the absence of fuller, appropriate testi- 
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mony ; but the gênerai burden of proof is upon the libelant to establish 
not only damage, but that the damage claîmed arose proxiinately from 
the collision; and this must be shown either by proof or by reasonable 
presumption from the circumstances. In ordinary cases, doubtless, the 
sinking of a vessel while on her way from the place of collision to the 
place of repair will be presumed to be the resuit of the collision itself, 
•where no subséquent want of care affirmât! vely appears. But this pre- 
sumption is a presumption of fact, which may or may not be reasonably 
drawn from ail the circumstances of the case. The Reba, 22 Fed. Rep. 
646. In the présent instance such an inference, as I bave said, does 
not seem to me to be justified. It is not a case of sinking, such as 
might naturally hâve hapjiened if the vessel got water-logged. Nor was 
it a capsizing arising in the course of sinking. Had that been the case, 
the captain could easily bave explained it. The captain was in the sit- 
uation of'an expert on the spot, and acquainted with ail the circum- 
stances of the collision, and its effects on the vessel up to the time she 
capsized. His inability to explain it excludes every supposable cause 
arising from the collision, and leaves only that of mismanagement re- 
maining. The damage arising from capsizing cannot be separated from 
the préviens damage with exactness; but sufSciently , perhaps, for substan- 
tial justice. The gross sum allowed for raising and towing, $1,386.37, 
is not ail owing to the upsettiug. Had she not capsized, she must bave 
been pumped out, and the water damage to the cargo and effects would 
bave been about the same; but there is additional damage from mud, 
and damage to sails, and other articles, from the upsetting alone. Upon 
examining the évidence, I find there should bededucted $2,200, for this 
cause, on account of the schooner and her furniture and sails, $250 on 
account of cargo, $250 on account of the captain's personal eflfects, and 
$153.19 for one-fourth of the amounts allowed to the crew, respectively. 
5. Demurrage. No reasonable objection can be made to the rate of de- 
murrage allowed by the commissioner. The time allowed is libéral in 
any event, and disallowing the damages from upsetting the time must 
be reduced by at least 21 days, amounting to $672. With the forego- 
îng déductions the damages will aggregate the sum of $14,701.48, for 
which sum, with interest fromMarch26, 1889, amounting in ail to$16,- 
110.36, a decree may be entered, with costs. 
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The Express.* 

The Niagara. 

The N> B. Staebuck. 

The Charm. 

New York & Goba Mail S. S. Co. v, The Express, The N. B. 
Starbuck, and The Charm. 

New Enqland Terminal Co. v. The Niagara, The N. B. Starbuck, 

and The Charm. 

{District Court, S. D. New York. November 28, 1890.) 
CoLHSioN— Steam Vessels Crossinq — Ea3t River Navigation— WaoNa Side— Not 

SlONALINQ— SWINOISO COURSE. 

The steam-boat E. was on a trial trlp up the East river, running at the rate of less 
than eightknots, aud in the middle of the river. While rounding Corlear's Hook, 
and beïore she had beaded straight up river for the reaoh above, the steam-boat 
N., in tow of two tugs, was seen some way ahead in about mid-river, heading 
somewhat towards Brooklyn. The E. gave two whistlesto indicate that she would 
pass the N. on the New York side, and, getting no answer, stopped and repeated 
lier signal, when, seelng the leading tug give a sheer towards New Yorkj the B. 
reversed, but nevertheless struok the N. on her starboard bow. The collision was 
on the Brooklyn side of mid-river. From the time she sighteJ the N. the E. had 
been continually swinging to port. The N., without steam, was in tow of the tugs 
S. and C, the S. ahead on a hawser, and the C. along-side the N. They had come 
from Ninth street, New York, bound down the East river, and might hâve kept ou 
the New York side of the stream. The flrst signal of the E. was not understood by 
the S., though heard by many on shore. There was no satisfactory évidence of any 
timely signais from the tugs, and they gave no signal of three whistles under in- 
speotor's rule 3, in order to corne to aoonimon understanding. Seld, that the tugs 
were in fault for the collision, (1) for unnecessarily going to the easterly side of 
the ohannel with the N. still headed towards the Brooklyn shore; (2) for not prop- 
erly signaling, or answering the signais of the B. ; (3) and for attempting to haul 
the N., after ahe was nearly across the Une of the E., towards the New York shore 
at the time of her last signal, through probable inattention to the previous signais, 
and to the position and heading of the E. at the time. As to thé fault of the N., 
question reserved. 

In Admiralty. Cross-suit for damages by collision between the steam- 
boats Express and Niagara. 

Carter à: Ledyard, for the Niagara. 

Wing, Shoudy & Puttuim, for the Express. 

Robert D. Benedict, for the Starbuck and the Charm. 

Brown, J. The above cross-libels were filed by the owners of the 
steamers Niagara and Express, each about 298 feet long, to recover the 
damages sustained by them, respectively, through a collision in the East 
river, a little before noon on December 2, 1889, just above Corlear's 
Hook. The steam-tugs Starbuck and Charm were made parties défend- 
ant in the original cause under the twenty-ninth rule, upon the pétition 
of the owners of the Express. Upon the filing of the pétition, the own- 

iReported by Edward G. Benediot, of the New York bar. 
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ers of the tugs appeared without process, as claimants, and filed a stipu- 
lation for value. 

The Niagara was coming down the river in tow of the two tugs, with- 
out any steam-power of her own, bound for the North river. The tide 
was near the last of the ebb in mid-river, running down not over a knot 
an hour, while the current was already setting upwards on botli shores. 
Thetug Starbuck was leading, with a hawser of from 120 to 160 feet at- 
tached to the Niagara's starboard bow. The Charm was along-side the 
Niagara, a little aft of ainid-ships on her starboard side. The Niagara 
had been taken from the Ninth-Street dock, New York. She came 
down river within 100 feet of the ends of the piers to Third or Fourth 
Street, when the tugs pulled sharply out into the river, so that when 
abreast of the Houston-Street ferry the Niagara headed for Havemeyer's 
on the Brooklyn side, at South Third or Fourth street, a change of at 
least three points. She proceeded to port towards mid-river, and swung 
gradually to the southward, so as to head for the upper part of the aavy- 
yard, or Cobb dock. The pilot of the Charm was on board the Niag-- 
ara, directing her navigation, in conjunction with the Niagara's captain, 
who wae also présent at the wheel, and gave some orders. When nearly 
abreast of the Broadway ferry, Brooklyn, and on a Une running from the 
upper slip of the Grand-Street ferry, New York, she was struck on the 
starboard bow by the starboard corner of the Express, a new square- 
headed steam car-float, which had just rounded Corlear's Hook, coming 
from Rutgers street upon a trial trip up the East river. On leaving Rut- 
gers street, the Express went out into about mid-river, and then up on 
the usual course. While rounding the hook, and before she had got 
headed straight up river for the reach above, the Niagara and her tugs 
were seen in about mid-river, and apparently off about Stanton or Riv- 
ington street, ail heading towards the Brooklyn shore, and ail showing 
their starboard sides. The master of the Express, deeming it impru- 
dent to attempt to pass on the Brooklyn side, soon after gave a signal of 
two whistles, and, getting no answer, stopped her engines, and gave a 
second signal of two whistles, to which no answer was received. At 
about the same time the Starbuck took a sheer towards the New York 
shore, whereupon the Express reversed strong until the collision. At 
the time the last signal was given the Express was pointing nearly up- 
river, and for the stern of the Niagara, which was probably about 300 
yards distant. The course of the Niagara was changed about a point by 
the sheer of the Starbuck, and by her own hard a-port helm. In behalf 
of the Express it is contended that the collision was caused by the Star- 
buck's sheer, and the Niagara's change of course, and through her im- 
proper présence on the Brooklyn side of the river, and inattention to the 
signais of the Express. On the part of the Starbuck there is some évi- 
dence that a signal of one whistle was given in answer to some signal 
from the Express, that was iudistinctly heard by the Starbuck and not 
understood, and that there was one blast from the Charm when the ves- 
sels had approached very near each other. Neither of thèse signais were 
heard on the Express. 
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, From the time the Niagara was first seen, probably about half a mile 
away, the Express was always on the swing to port until her engines 
were reversed. It is undoubtedly this circumstance that has led to 
more thàn usual diversity in the testimony in référence to the bearings 
of the Starbuçk and Niagara at différent tiaies during this swing. There 
is no doubtj I think, that when the Niagara was first seen, the Express 
was about in niid-river between the niarble yard and Ordnance dock, 
near the poiijit indicated by Gapt. Bixby on the chart, heading at that 
time abo^t for the Broadway slip, (which is up-river at that point,) and 
that the Niagara was then about abreast of Èiyingtoh street, or South 
Foflrth street, Williamsburg, heading for the northerly part of Cobb 
dock, and being then in mid-river, or, as the three Williamsburg pilots 
eay, a litde on the Brooklyn side. Upon those courses the Niagara would 
be beading about one point towards tlie Brooklyn shore, and the course 
of the Express would be crossing that of the Niagara by an angle of 
nearly four points. The weight of évidence is that the leading tug, the 
St^rbuck, was heading at the time of the first signal, from the Express 
about down river, which would make lier course about a point more to 
starboard than that of the Niagara. It is claimed .qn behalf of the lat- 
ter that this ovight to hâve been perceiyed by the E5xpress, and was suf- 
fiçient évidence that the tugs were endeavoring ta taul the Niagara to- 
wards the New York side of the river, and that the. Express was conse- 
quently not justified in proposing to go to the left with a signal of two 
whistles. I am not convinced of thesoundness of this contention. The 
clear weight pf testimony, particularly that derived from disinterested 
witnesses, who had the best means of estimating, is that the collision 
,took place decidedly on the Brooklyn side of the riyer, nearly, if not 
quite, two-thirds of the distance across towards the Brooklyn shore. 
Sorne two and a half or three minutes probably before the collision the 
Niagara was seen moving from across mid-river in that direction, nearly 
half a mile distant, at an aijgle of three or four points with the heading 
pf the Express. I see no reason to doubt the truth of the testimony of 
the latter's witnesses that the Stârbuck seemed to bè moving in the same 
direction as the Niagara, and right.ahead of her. . It was impossible, I 
think, looking sideways at çuch an angle, to distinguish a différence of 
a point in the headings half a mile away or half that distance. The 
Niagara being much the larger vessel, her heading would be more easily 
and certainly perceived. The Express \yas bound to take notice, from 
the Niagara 's évident heading and position, either in mid-river or already 
on the Brooklyn side, that the Niagara might be jntending to go to the 
Brooklyn shore; and as her speed was not known, and the river above 
was much narrower, and so large a vessel upon a hawi^er was more or 
less unwieldy, the Expresswas bound to act with spécial caution, and 
npt attempt to cross the line of the Niagçira's course in order to pass her 
on the Brooklyn side, towards which sbe was drawing, until some change 
in her course was évident. Her master and pilp| were called upon to 
détermine what was most prudent under circumstantçs of uncertainty as 
to the Niagara's intentions; and in the absence of any signais from the 
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Starbùck or Niagara, signifying what their intentions were, I thînk the' 
Express was justified in her signal of two whistles proposing to give thé 
Niagara the eastèrljr shore, towards which she was moving. The Ex- 
press had a right to expect an answer, but got none. She then stopped' 
her engines, and soon after repeated her former signal, and still heard 
no answer, though watching for one. In the mean time her stem had 
been swinging to the northward, bringing her in the rapid narrowing of 
the river on the easterly shore, somewhat on the easterly side, so that at 
the time of the last signal, when the vessels were probably about 350 
j'ards apart, she was pointing about for . the stem of the Niagara, and' 
perhaps a point towards the easterly shore above Greenpoint. In this 
situation there was no reason why the vessels should not hâve passed 
clear, as they plainly would hâve done had the Niagara kept her course, 
and had not the Starbuck hauled off strongly to the westward, and the 
Niagara put her wheel hard a-port, so as to bring her across the heading 
of the Express. Thé moment this waa perceived, the E^-press backed 
strong until her head-way by land was nearly or quite stopped, her head 
meantime swinging unavoidably somewhat to starboard, while the Ni- 
agara also hauled about a point to the westward, 

I do not perceive any fault in the Express in thèse maneuvers. The 
collision, as it seems to me, was brought about by three iàults on the 
part of the tugs and the Niagara: (1) Unnecessarily going to the east- 
erly side of the channel, and with her course still kept directed towards 
the Brooklyn shore; (2) in not signaling herself, nor properly answering 
the signais of the Express, as required by the régulations; and finally 
(3) in atteinpting to haul the Niagara towards the New York shore and 
across the course of the Express, at the time of her last signal, evidently 
through inattention to the signais, the position, and the heading of the 
Express. From the testimony of several disinterested witnesses, as well 
as of many others on board the Express, there is no doubt that the sig- 
nal whistles of the Express were clearly sounded, and ought to bave been 
heard and heeded by the Starbuck and' Niagara. There are few circum- 
stances in which the need of proper signal whistles, sucli as the régula-' 
tions expressly require, is more urgent than in a case like this, where 
vessels are rounding a sharp bend in the river, and one of them is a large 
ship upon a hawser without motive power of her own. The testimony 
of thé pilot of the Starbuck in référence to his hearing and giving whistles 
seems to me quite unsatisfactory. It is plain that there was no endeavoi" 
on his part to come to any common uùderstanding by signais, as it was 
his duty to do. He says he did answer a signal from the Express, but 
without exactly knowing what that signal was. He got no replj', and 
did not repeat his own signal. This is not a compliance with the regù^-^ 
lations. He seems to hâve taken it for granted that the Express wbuld' 
keep out of his way; aiid, I think, h e gave her very little attention till 
the last signal. There waS also no lookout proper on either the Niagara' 
or thé tugs. I am not satisfied that any signal whistle was given by the 
Starbuck until she wâS so near that it was of no use. Her mate remém- ' 
bered none; and none wias given by the Charm until the vessels 'weTè ' 
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very near together. It cannot be claimed that the absence of signala 
was immaterial. A common understanding by means of them was of the 
utmost conséquence. Next to the requirement that each vessel should 
keep as near the iniddle of the river as niay be, and pass to the right, 
signais are among the most important of themeans provided by law for the 
avoidance of collisions. The Connectimt, 108 \]. S. 710, 713. I cannot 
for a moment doubt that had proper signais been given by the Slarbuck, 
at a reasonable distance, indicating that she intended to go towards the 
New York shore, the Express would hâve gone, as she might then hâve 
aafely gone, towards the Brooklyn side. It was the conduct of the Niag- 
ara, in continuing to cross mid-river, and to approach towards the 
Brooklyn shore when first seen, and her continuance of that heading 
without any proper and timely whistles indicating an intention to go 
back to the New York side, that compelled the Express to hold herself 
in a position of expectancy to do what might be apparently needed, 
rpaintaining about her relative place in the river, as she did, until her 
ipst signal, when she was compelled to back by the darting of the Star- 
bnçk towards the New York shore, which made it impossible for her 
to go ahead safely on either side. This sudden hauling of the Starbuck 
towards the New York shore must also be ascribed to inattention by the 
Starbuck to the headings of the principal vessels, — the Express and the 
Niagara. There waa no proper lookout on either the Niagara or the 
tugs. The Aijiadiie, 13 Wall. 475, 478. I bave no doubt, both from 
the direct testimony, as weU as from the swing of both vessels to star- 
board, and thecutting of the hawser, that at the tirae when the Star- 
buck sheered, probably about a minute or a minute and a half be- 
fqre the collision, the Niagara's bows were already across the line of the 
course of the Express, and still heading at least a point to the eastward 
or starboard of the course of the Express, and that, had the Starbuck 
observed this, and gone to the eastward, as she ought to hâve done in 
tjiat situation, there would bave been no collision. The small angle of 
collision, about a point or two only, notwithstanding some starboard 
swing of the Express in backing, leaves no doubt that had the Starbuck 
taken that course the Express would easily hâve passed clear to the west- 
ward. Wljether the Starbuck was or was not a point to starboard of the 
Niagara al that time is immaterial. She could easily bave gone towards 
tbe Brooklyn side. It was then too late for the Express to go to the east- 
ward, and the Starbuck's sheer prevented hergoing tothewestward, and 
made collision unavoidable. The Express properly reversed to avoid 
collision if possible; or, if not, to reduce its effects to a minimum. 

There was no cause and no necessity for the Niagara to be upon the 
easterly side of the river. The statutory duty to go in mid-river and pass 
tp the right required her, when nothing was in the way, to keep on the 
westward side. Her own évidence leaves no doubt that she could hâve 
kept there at ail times had any serious effort been made to do so. The 
chart put in évidence shows no reason why, after leaving Ninth street, 
she should not bave hauled out towards themiddleof the river any where 
bjelow Eighth street, witb a tow drawing but 15 feet. This would hâve 
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given her a very easy curve. But, aside from this, her testimony showa 
that after keeping close to the New York shore until she reached Third 
or Fourth street, she tben hauled to port so as to head for Havemeyer's 
■when abreast of Houston street, thus changing at least three points in 
going down river about 500 feet, notwith standing tliis change was ob- 
structed by the flood-tide on shore. A similar change of three points to 
starboard, effected from the time when she was off Houston-Street ferry, 
and outside of the Stanton-Street reef, which extendsout only about 300 
or 400 feét, would bave brought her heading straight down the river, 
instead of towards the Brooklyn shore, and hâve kept her ail the tiuie 
■Within the New York side of the river, and would bave been accoraplished 
at least a fifth of a mile above the place of collision, and probably be- 
fore she was seen by the Express. The sheer of the Starbuck and the 
Niagara cannot be justified as an error in extremis, because the situation, 
when this error was committed, was a faulty one, for which they were 
themselves to blâme. The Elizcibeth Jones, 112 U. S. 514, 5 Sup. Ct. 
Rep. 468. 

I do not think the speed of the Express was at any time substan- 
tially above the statute limit of eight miles an hour, allowing about 
a knot for the ebb current. If at oue time previous it may possibly hâve 
been a little above eight miles, which I doubt, it was reduced by stop- 
ping her engines at such a considérable distance from the Niagara as not 
to constitute a proximate cause of the collision. At the time when her 
last signal was given, she was running, I think, at the rate of less than 
seven knots, and from that speed she would stop more quickly than the 
ordinary finer line steamers of the same maximum speed; that is, proba- 
bly in less than one and a half minutes, and in less than 550 feet. The 
Normandie, 43 Fed. Rep. 151, 160. The Niagara, comiug downwith a 
current of about a knot, was probably going at t'ae rate of two and a 
half or three miles an hour. Though this speed was somewhat checked, 
there remained sufhcient speed to account for the damage done in the 
case of vessels so large as thèse. The above rules, as to the navigation 
of the East river, bave been constantly applied in this court, and bave 
been affirmed in the circuit court. See TheRockaviay, 38 Fed. Rep. 856, 
affirmed, 43 Fed. Rep. 544; The Chas. R. Stone, 18 Fed. Rep. 190; The 
Garden (My, 38 Fed. Rep. 862; The Anglia, 41 Fed. Rep. 607; The Bri- 
tannia, 42 Fed. Rep. 67. They seem to me to require the Express to be 
absolved from blâme, and the tugs to be held in fault, irrespective of the 
rule of the starboard hand, which is not necessarily applicable in turn- 
ing the bends of rivers. ■ The Vebcity, L. R. 3 P. C. 44; The John S. 
Darcy, 29 Fed. Rep. 644, 647; The Oceanm, 5 Ben. 545. 

A decree in the second libel may be entered in favor of the owners of 
the Express for their damages atid costs against the two tugs, whose stipu- 
lations are sufficient to answer her demands. The Bordentown, 40 Fed. 
Rep. 682. In the first libel, the Express is entitled to a dismissal with 
costs. In the first suit no relief was demanded by the owners of the 
Niagara against the tugs. If relief is scmght in her favor against them, 
I will hear further argument on the part of the tugs upon the question 
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wfaetheruponthe évidence th,e Niagara was such a participant in the 
navigation as to be chargeable with half the damages. See The Doris 
Eckhqff, 32 Fed. Rep. 655; 2%e Garrier Dove, Biovia. & L. 113; 2%e 
Tw6fi,i3 Prob. Div. 65. 



The Mystic. 
Finch v. The Lighteh Mystic. 

{District Court, S. D. New York. December 16, 1890.) 

Collision— Pbksonal Injuries— McTrAi, Pault— Part Damages. 

Whlle the canal-boat oii whieh the libelant lived lay moored In tV» slip, the bow- 
sprit of the lighter M. approacbed the cabin, threatening collision. The libelant 
ran out to remove her child eut of harm's way, and, having done so, put her hand 
against the end of ihe bowsprit, to fend it off. Her wrist was caught betwecn the 
bowsprlt and the cabin window frame, and was broken. Held, that the libelant, 
though phargeable with contributory négligence, oould reoover part of her dam- 
ages, in accordance with the décision of the suprême court In the case of The Max 
MottU, 11 Sup. et. Bep. 29. 

In Admiralty. 

Hylfmd Js Zubriskîe, for libelant. 

Alexand&r (Jampbdl, for clai niant. 

Brown, J. The libel states that, while the barge Yonkers, npon 
which the libelant lived, lay nioored along-side the wharf, on the lower 
side of the slip, between piers 28 and 29, East river, bow in, the lighter 
Mystic, in going out of the slip, ran her bowsprit into the stern cabin of 
the Yonkers, and struck and broke the libelant's arin, for which recov- 
ery of damages is songht. The answer allèges that while the lighter was 
stnck fastvbetweeo two other canal-boals, in endeavoringto get out of the 
slipi' the Yonkers driited down upon the bowsprit of the Mystic. The 
Wëîghtof proôf and of probabîlity is inconsistent with the alleged drift- 
in^ down of the Yonkers upon the Mystic. Ail the évidence indicates 
that the movement of the boW of the lighter was a very gentle move- 
ment, and I hâve no doubt, taking ail the évidence together, that it was 
somè swing of the bow of the lighter towards the Yonkers, while her 
stern was moving in between the other boats, and while the lighter's 
rûen were endeavoring to make more roora for her, that bronght about 
the collision. While the lighter is therelbre responsible, the damages 
Would evidently hâve been but slight had not the plaintiff herself most 
improjîerly and fooUshly endeavored to fend off thé bowsprit by putting 
her hand against the end of it as it approacbed the cabin; the resuit of 
which wafe that her lïand was caught between the end of the bowsprit and 
the frame oi' the cabin window, and theouter boneof her wrist broken. 
A few seconds previously she had seen the bowsprit approaching, as she 
satin the' cabin, ànd she ran out to resoue her child from danger, who 
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was playing on the deck. The child was placed out pf harm'q,TTay bç- 
fore the libelant put her hand on the end of the bowsprit tô ward it off ; 
so that thisact does net hâve the justification of any necessity in order 
to rescue the child. Nor was it such an act as persons of ordinary pru- 
dence under such circumstances would hâve cpmmitted. CoUins v. Da- 
vidson, 19 Fed. Rep. 86. It was really the thoughtless, instinctive act 
of a person seeking to avert a trifiing damage, without thinking of the 
ineffectiveness of the attempt, or its manifest danger to herself. The 
libelant is therefore chargeable with eontributory négligence. In ac- 
cordance with the récent décision of the suprême court in the case of 
2%e Max Morris, 11 Sup. Ct. Rep. 29, affirming the judgment of this 
court, (24 Fed. Rep. 860,) the libelant, though not entitled to fuU dam- 
ages, may yet be allowed some compensation for her actual pecuniary 
loss. She was incapacitated frpm her usual work for about three months, 
during which.time she was obliged to procure assistance in her family 
dutieg, at the expense of board and wages. I charge to herself her pain 
,and suffering and inconvenience, and allow her a decree for $125. This 
ampunt, though small, is much more, it mustbe remembered, thah the 
prdinarj damage from the collision with the Yonkers would hâve been. 



The NAFnQUB.' 
, The Reliance. 
Joseph Edward Deedging Co. v. The Nautiqub. 
Mississippi & Dominion S.' S. Co. v. The Reliance. r 
(Dismct Court, JE. D. New York. December 26, 1890.) i 

COLUSION— StEAM-VbîSBLS— CHANNEI.-WAT— LOOKOTJT. ' 

A dredge, empioyed in deepening the channel of New York bay, on arrivai at her 
dredging ground lound her pumps out of order. While repairing them, she made 
a circuit, and, returnlng, swung into the channel under the bows of thé stéam-shîp 
N., whicn wàs going to sea. The dredge had no lookout, and the man at the wheel 
did not see the N. until she was upon him. The place where the collision bcourred 
was buoyed as a place being dredgod, and signais were flying on thé aredge to 
show her character. Atthe time of the collision, an incoming steamer was passing 
the N., and the attention of the latter's offioers was given to her. Hekî, thaï bbth 
vESàèls were in fault in keeping insufBcient lookout. ..-,.,.,, 

In Admiralty. Cross-suits for damage by collision. 
SvMivan & Cromwell and Carpenter & Mosher^îox the Reliance. 
Butler, StiUman & Hubbard, for the Nautique. 

Benedict, J. Thèse actions arise out of a collision that occurred in 
broad daylight in the lower bay of New York, near buoy No 10}, be- 
tween the steam-ship Nautique and the dredging steamer Reliance, on 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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the 16th dayof January, 1888. The Reliance was engagea in dredging 
out a eut on the east side of the main ship channel, and on the morning 
in question had proceeded to the eut, to begin work. Upon arrivai 
there, she found her pumps out of order, and, while putting them in 
order, she made a circle around, with the object of coming back to her 
place in the eut as soon as the difficulty in the pumps was removed. 
Before she arrived back at her position, upon the completion of her turn, 
she was struck a glancing blow upon her starboard side by the steamer 
Nautique, then proceeding to sea, and at the time in the act of passing 
the steam-ship Umbria, whieh was coming up upon the western side of 
the channel. 

The contention of the Reliance is that she made her circle within the 
boundaries of the channel, and within the portion marked ofif by buoys 
as the place where she was at work, and it was the duty of the Nautique 
to avoid her. The weight of the évidence upon this point, however, is 
that, in making her turn, the Reliance passed out of the channel to east- 
ward a considérable distance, and then rounded to upon a starboard 
helni, tt» regain her position in the eut. She passed from the shoal- 
water to the east of the channel out into the channel, directly ahead of 
the Nautique, then engaged in passing the Umbria, where there was 
none too much room for that purpose. Considering the situation of the 
Umbria, the Nautique, and the Reliance, it was, in my opinion, a fault 
on the part of the Reliance to swing herself into the channel under the 
bows of the Nautique, as she did. The reason she did this undoubtedly 
was because she had no lookout. Her master was below, repairing the 
pumps, and the man at the wheel did not see the Nautique until she 
was upon him. I hold, therefore, the dredge guilty of fault conducing 
to the collision in omitting to keep a proper lookout. I also hold the 
Nautique in fault for omitting to keep a proper lookout. The place 
where she was navigating at the time of the collision was buoyed, as a 
place being dredged, and the Reliance had signais showing that she was 
a dredging-boat. Had proper lookout been kept on the Nautique, the 
Reliance would hâve been observed to be swinging into the channel in 
time to hâve avoided collision by slightly porting on the part of the 
Nautique, or by stopping a little sooner than she did. The reason she 
omitted thèse précautions was because her attention was directed to the 
Umbria, and she therefore omitted to watch, as she ought to bave done, 
the movements of the Reliance. Both vessels being found guilty of fault, 
the damages will be apportioned. 
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United States v. Dizon. 
(XHstrict Court, N. D. Califomla. December 11, 1«90.) 

Fbdebal CottKTS — Washington Distbict Coubt— Grand Jtjrt. 

Aot Cong. April 5, 1890, entltled "An actto provide for thetime and place to hold 
terms of tbe United States courts in the state oî Washington^ " provides tbat "the 
State of Washington shall constitute one judicial district" uniformly refers to the 
court as the "district court for the district of Washington, "and, though "for the 
purpose of holding terms by the district court, " the district is divided into four 
speoifled "divisions," known as "Northern," "Southern, " "Eastern," and "West- 
ern, " the provisions respecting the times and places of holding court refer in terms 
"to civil suits not of a local character, " and no mention is made of oriminal offenses. " 
Held, that under Const. U. S. Amend. 6, providingthat inaUcriminal proseoutions 
the accused shall he tried by a jury of the "state and district wherein the crime 
shall hâve been committed, " an indictment purporting to bave been found "by the 
grand jurors of the United States of America for the nortbern division of the dis- 
trict of Washington, s worn * * * to inquire of ail offenses • * * committed 
within the northem division of the district of Washington, " was void, as the state 
constitutes but one district, and the jury must be drawn from and hâve power to 
inçiuire Into offenses in the wbole thereof. 

At Law. 

Charles A. Garter, U. S. Atty. 
William Hqff Gook, for défendant. 

HoFFMAN, J. , (praUy.) The défendant havîng been committed by the 
commissioner to answer for an offense Iriable in the district of Washing- 
ton, application is now made for the usual order of removal to the dis- 
trict where his offense is justiceable. The only évidence tending to show 
bis guilt was a certitied copy of an indictment foimd against him. It 
purports to hâve been found "by the grand jurors of the United States 
of America for the nortbern division of the district of Washington, sworn 
and charged to inquire of ail offenses against the laws of the United 
States, committed within the nortbern division of the district of Wash- 
ington." It was evidently considered by the pleader that grand jurors 
should be summoned in and for the body of each of the divisions of the 
district of Washington which are mentioned in the act of April 5, 1890, 
and that their inquiries into offenses against the laws of the United States 
should be limited to offenses committed within the division of the dis- 
trict from which they are summoned. This method of procédure was 
evidently supposed to be authorized, if not required, by the third sec- 
tion of the act of April 5, 1890. That act is entitled "An act to provide 
for the time and place to hold terms of the United States courts in the 
state of Washington." The third section provides "that for the purpose 
of holding terms by the district court said district shall be divided into 
four divisions, to be known as the 'Eastern,' 'Southern,' 'Northern,' and 
'Western' divisions.'" It then proceeds to désigna te the counties of the 
state which shall constitute each division. On recurring to the other 
provisions of the act, it will be seen that the intention of congress was to 

'The western division is oalled the " Western District, " evidently a misprint or clér- 
ical error. 

v.44F.no.6— 26 
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constitute one district. The first section provides that "the state of 
Washington shall constitute one judicial district." The sixth section 
provides that the terms of the district court "for the district of Washing- 
ton" shall he held at four différent plaées mentioned in the section, and 
spécifies the times of holding those terms. One clerk is appointed for 
the district court "for the district of Washington," and for the circuit 
court for the same district. But in order to carry out the provisions re- 
specting the times and places of holding those courts in the "divisions" 
mentioned in the act each clerk is required to appoint a deputy, who 
shall réside in the division of the district in which such clerk shall not 
himself réside, each of whom shall, in the absence of the clerk, exercise 
ail thé powers, and perform ail the duties, of the clerk within the divis- 
ion for which he shall be appointed. The phrase "District Court for 
the Northern Division of the State of Washington" nowljerëoccurs in 
the act. The court is uniformly named a "District Court forthe District 
ôf Washington," aiid the persoii àpppinted clerk for the ^iSitnctof Wash- 
ington acts in the subdivisions of the district by deputy. The terms of 
the court are described as the terms of the district court, not for the 
northern or other division of the district of Washington, but for the 
district of the state of Washington. The provisions of section 4, respect- 
ing the places and times of holding court, refer, in the language of the 
section, "to civil suits not of a local character." No mention is made 
of criminàl offenses. It might seem that the averment in the indict- 
ment that the grand jury has been cajled and summoned for the north- 
ern division of the district of Washington may be considered a technical 
or verbal errorj but this view t consider whoUy untenable. From the 
organization ofthegôvernniént, the United. States were divided into judi- 
cial districts, for each of which a district judge was appointed, and cir- 
cuits were established corhprising several districts in which circuit courts 
Tyere held in and for each district composing the circuit. The sixth 
amendment to the constitution provides "that in ail criminàl prosecutions 
the accused shall enjoy the right to a speedy and public trial by an im- 
partial jury of the state and district whereiu the crime shall hâve been 
committed, which district shall hâve bëeri previously ascertained bylaw." 
Ithas been shown that the state of Washington, by the terms of the act, 
constitutes lîut one judicial district. Thé right of the accused to be tried 
by a jury of that district would seem to be incontrovertible, nor can we 
suppose that congress intended to pass a law restricting that right, and 
thus in violation of the constitution. The object of the section relied on 
is apparent. It was merely to regulate the times and places for holding 
the district court for the district oi Washington for the trial of civil cases, 
but in criminel prosecutions a jury muet be drawn fron) the whole dis- 
trict, and not from any division ofît. The limitation of the power of 
the grand jiiry to inquire only into oftéiisès committed within the division 
of the district for which they are Ciàlléd would seem whoUy without au- 
thority, nor would it bé practicable. In ail cases where crimes bave 
been committed on board of American yessels, on the high seas, it could 
not té iâlitegéd that thé crime was committed within the district or any 
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division thereof. The jurisdictioii attaches "to the first district or cir- 
cuit court in and for the district in which the offender shall be found, 
or into which he is first brought," (Rev. St. § 730,) and the jury, to in- 
dict or try such an ofiender, must be drawn from the whole body of the 
district. I am therefore of opinion that theindictment, a certified copy 
of which was pre.sented to the commissioner, is invalid, and purports on 
its face to be found by a body of men not known to or authorized by 
law. It therelore must be treated as a nuUity. 



Peopt.e's Nat. Bank of Charleston v. Epstin et (d. 
(Circuit Court, D. Sotttti CaroUna. November 14, 1890.) 

1. WlPE'S POWBB TO CHARSB HeK SePABATB EsTATE — MORTOAQES. 

A mortgage of her separate estate, given by a marrîed woman to secnre the pay- 
ment of her husband's debts to the mortgagee, is invalid In South Carolina. 

2. Samb— Sdbrggation. 

Where, however, a part of the money obtained by such mortgaze is used to pay 
oS a prior valid mortgage on the estate, the second mortgagee wTllbe subrocrated to 
the r ights of the mortgagee under the prior mortgage, and to tbat extent may enf orce 
his mortgage. 

In Equity. On bill to foreclose mortgage. 

Samuel W. MeUon and John Wingate, for complaînant. 

J. N. NcUham, for défendants. 

Bond, J. This Mil was filed by the People's National Bank of Charles- 
ton, S. C, against David Epstin and Isabella Epstin, his wife, citizensof 
the State of Tennessee, to foreclose a mortgage given by the wit'e on her 
separate and individual property, to secure a loan made by the com- 
plaînant to Isabella Epstin, amounting to $3,200, with interest frora the 
14th dayofDecember, 1886. The answerofthedefeudantlsabellaEpstin, 
the husband having died, admits the making of the deed of mortgage 
set out in the bill upon her own separate estate described therein; but 
she allèges that at tue time of the making thereof her husband and co- 
defendant, David Epstin, was indebted to the complainant in the sum 
of $1,357.05 on a protested biU of exchange, dated the 21st day of May, 
1886, drawn by David Epstin on Philip Epstin, in favor of one Kirk 
Robinson, and indorsed by him to complainant, and that her said hus- 
band was likewise indebted to the Central National Bank of Columbia on 
the 14th of June, 1886, in the suni of $1,193.85, upon a dralt drawn by 
David Epstin on Philip Epstin, in favor of Kirk Robinson, and indorsed 
by Robinson to said Central National Bank of Columbia. The answer 
allèges that the indebtedness aud the method of it were known to com- 
plainant. A part of the sum of money obtained from the complain- 
ant bank was applied to the payment of an antécédent mortgage, cteated 
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by the défendant in behalf of her own estate, that there might be no 
lien on the wife's estate, having priority over the mortgage to the com- 
plainant bank. 

We think the proof clearly establishes the fact that the transaction of 
the défendant with the coinplainant bank was a payment of the hus- 
band's debt to it and to the Central National Bank of Columbia, and not 
a purchase of either bank's claim against the husband; that the money 
loaned never came into the actual possession of the défendant wife, and 
that she never had any possession of it for any purpose but to pay his 
indebtedness to the banks. It appeara, also, we think, from the évi- 
dence, that the complainant had every reason to know, and did know, 
if it was not willingly ignorant, that this was the purpose the défendant 
had in view in mortgaging her separate estate. It also appears that the 
loan for which the mortgage was given was not made for any purpose 
relating to the défendant Isabella's separate estate, except so far as it 
was used to lift a prior mortgage thereon, which prior mortgage is not 
assailed in thèse proceedings. Thèse being the facts, there is no diffi- 
culty abnut the law relating to them. The suprême court of South Caro- 
lina bas so frequently construed its statutes respecting the powers of a 
raarried woman over her separate estate that we cannot be at any loss in 
determining what powers she bas. Even so recently as June 30, 1890, in 
Snlinns v. Tumer, 11 S. E. Rep. 702, a case quite similar tb the présent 
one, it was held, as it had been by that court more than a score of times 
betore, that a married woman in Soùth Carolina cannot charge her sepa- 
rate estate for the-benefit of her husband, and in that case the learned 
judgewho delivered the opinion madesome very healthy remarks, which 
are worthy of attention from ail parties who attempt to do by indirec- 
tion what the law forbids them to do directly. This court is bound to 
follow the décisions of the suprême court of a state in its construction of 
its statutes establishing a rule of property therein. 

It appears, however, that a prior mortgage given by the défendant to 
one Stanley was paid out of the loan obtained from the complainant. 
Those that ask equity must do equity, and, while the défendant must 
not be held to pay out of her separate estate any of the indebtedness of 
the husband to the complainant, the complainant will be subrogated to 
the rights of the mortgagee under the prior mortgage, and the case will 
be referred to a master, to ascertain how much is due from the défend- 
ant upon that mortgage, and a decree will be given for that amount, 
each party hereto paying its own cost» 
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Mabvih V. United Statœb. 

((Hreuit Court, D. CormectUmt. Peoember 19, 1890.) 

1. CiiEHK OF Court — ^Fbes. 

Under Act Gong. Maroh 8, 1887, (34 8t. 505,) the clork is entltied, on orders of the 
court, to pay the accounts of the marsbal and offlcers, other tbaa commissioners, 
as foUows: Enterlng order, 45 cents; copy, 30 cents; certifloate, 15 cents; seal, 20 
cents; filing duplicate, 10 cents. 

2. Samb. 

The statuts req^uires that only one oopy of the oommissioner's account shall be 
presented, which is forwarded to the treasury department. Held, that a certified 
copy of the order of court approving it should accompany it, and that the fées 
should be as foUows: Enterins; the order of approval, 45 cents; filing same, 10 
cents ; oopy, 30 cents ; certiflcate and seal, 35 cents. 

3. Bamb. 

Where blanks f urnlshed by the department for abstraots of payment of witnesses, 
etc., contain jurats, the clerk is entitled to a fee of 25 cents for each jurât. 

4. Same. 

He is also entitled to a fee of 10 cents for filing each separate voucher retumed 
by the marshal with his accounts. 

6. Same. 

Under Act Gong. Aug. 4, 1886, (24 St. 253,) providing that none of the money 
thereby appropriated shall be used to pay olerk's per diem for attendance in court 
except for days when business was actually transacted, the burden is on the clerk to 
show that business was actually transacted by the court on the days for wbioh he 
claims his per diem for attendance. 

■6. Same. 

A commissioner is entitled to a per diem for time actually spent by hlm in his 
judicial character as commissioner on criminal cases after the accused vrera ar- 
rested, though their cases were continued, 

7. Same. 

The petitioner is entitled to a commissioner's per diem for services performed as 
such, though be performed services as clerk, and received compensation therefor, 
on the same day. 

5. Same. 

Under Act Gong. June 80, 1879, (SI St. 48,) appointing the clerk a jury commis- 
sioner ex offlelo, he is entitled to a jury commissioner's compensation for services 
performed as such. 
■0. Same. 

For the annual statement to the attomey gênerai of the judgments, etc., for the 
preceding year, the clerk is entitled to compensation for the final abstract at 15 
cents per folio, and not to the regular fées for searches. 

10. Fées. 

He is entitled to fées for copies of orders to pay jurors, and for seals theig'eon. 

11. Same. 

The clerk's fées for final records in criminal cases should be in accordance with 
the folios which are contained in the record, and not be limited to four folios. But 
he is not entitled to a separate fee for enterlng the oral appearances of attorneys 
in criminal cases, as this is included in the docket fee. 

12. Same. 

Docket and discontinuance fées should be allowed where the commissioner's rec- 
ords are returned to court and docketed, though the case is dlscontlnued before the 
information is filed. 

13. Same. 

Under Rev. St. U. S. J 1091, providing that no interest shall be allowed on any 
claim up to the time of the rendition of a judgment thereon by the court of claims, 
unless on ^ contract expressly stipulating therefor, the circuit court oannot aliow 
interest in a suit therefor brought in such court under 24 St. 505, no contract bav- 
ing stipulated for such interest. 

14. Same. 

The commissioner is entitled to a fee for recoenizance of record takea by blm, 
where justices of the peace of the state In which the fedaral ooiut la hOla Iwve 
\ power to take such recognizances. 
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15. Same. 

Where principal and surety eiiiter into suoh recognissances by separats acknowl- 
edgments bef ore tbe commiàsionër, hâ is entitled to a fee for each acknowledgment 

16. Same. 

Under the provision oî thç statute tbat "copies of tbe prooess sball be returned 
to the clerk's office, " fées sbô'iild be allowed for transcripts of the record. 

17. Samb. 

The provision of Act Cong. Aug. 4, 1886, (24 St. 274,) whicb is an appropriation 
' MU, that commissioners tnay be paid tbe same compensation as is allowed clerks for 
, like services, but "shôll not be entitled to any docket fées, " applies not merely to 
tbat appropriation, but is coQtinuing. 

18. Samb. 

The provision of Rev. St. tT. S. S 1030, that no writ is neoessary for remanding a 

Srisoner from the court into custody, applies where the aocused is In custody un- 
er a warrant from the court, and not where be is arrested on the first warrant of 
tbe commlssioner to arrest and bring before bim, and the commissioner is entitled 
. to a fee for a mittimus uppn the first continuance, if the prisoner is to be beld. 

19. Same. 

Tbe clerk is not entitled to fées as for reports for letters transmitting receipts of 
the deposi tory for moneys, and stating the nature of the case, as the commissions 
on sucn moneys were ihténded to pay for thèse services. 

20. Bamb. 

Tbe clerk is not entitled to a fee for keeping a list of the names and résidences 
of jurors, as this is partof th« jury commissioner's duties. 
81. Same. 

Tbe commissioner is entitled to fées for atBdavit, warrant, etc., in tbe caae of an 
aecused person wbo was not arrested, baTint; lef t tbe state. 

At Law. 

Edwin E. Marvin, pro se. 
Geo. G. SiU, Dist. Atty. 

Shipman, J. This is a pétition under the act of March 3, 1887, (24 
St. 505,) to recover fées and charges of the petitioner as clerk of the dis- 
trict and circnit courts of the United States for this district, as circuit 
court commissioner, and as jury commissioner ex officia, which hâve been 
disallowed by the treasury department, and which are specifically and 
by items set forth in the pétition. The earliest item is dated August 1, 
1883. The United States denied in fact the petitioner's right to recover, 
and appeared upon the hearing of the cause by the district attorney for 
this district. The said cause having been heard, the following lacts are 
found by the court: Ail the allégations of fact in said pétition are found 
to be true. The services and expenses charged therein, and in the vari- 
ons amendments theretq, were actually rendered and expended. The 
aols alleged in said pétition and amendments to hâve been done and per- 
formed were done and performed, and the time therein alleged to hâve 
been spent as clerk, commissioner of the circuit court, and jury com- 
missioner ex qffiffio, was spent. The said items mentioried in the péti- 
tion were included in the petitioner's accounts, which were duly pre- 
sented to the judge of the district court, were approved, and forwarded 
to the accountirig oiBcer of the treasury , except the item of interest here- 
inalter raentioned. The liability of the United States dépends entirely 
upfen'thb construction which ought to be given to theatatutes pertaining 
to the subject of feçs, and the pay ment thereof. 

1. The first matter in disput^ relates to the proper amount of the 
clerk's feés upon orders of court to pay the accounts of the marshal and 
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other ofRcers, upon his fées for administering the oaths and subscribing 
the jurais atteched to each one of the marshal's vouchers, and for filing 
thèse vouchers. No clerk's fees' were paid for a time upon the orders of 
court which allowed thèse accounts. 1 had occasion to exanaine this 
subject in Stanton v. U. S., 37 Fed. Rep. 252, and was of opinion that 
the government was liable for this class of fees. Other judges hâve 
been of the same opinion, (jEmin v. U. S., 37 Fed. Rep. 470: Jmies v. 
U. S., 39 Fed. Rep. 410; Goodrich v. U. S., 42 Fed. Rep. 392;) and 
the présent comptroller coïncides therewith, butclaims that the petition- 
er's fees are too large; The elerk annexes to both the duplicate accounts 
an order, signed and sealed, whereas the comptroller allows for an orig- 
inal order, which is retained in the clerk's office, and for a copy thereof 
annexed to the account which is sent to Washington. The différence 
in regard to the orders to pay commissioners is that the clerk niakes and 
files a sealed order, whereas the comptroller is willing to ailow for a re- 
cord©! order without se^l or filing. TJie difTerence upon commission- 
ers' orders is 30 cents per order, and upon orders to pay other officers 
is 35 cents per order. In regard to the orders upon accounts of officers 
other than commissioners, the statute(18 St. 333) requires only a single 
order to be eutered of record. "The law requires the account to be made 
in duplicate, but not the order approving the account. The, original 
account, with a certified copy of the order, is forwarded to the treasury 
department, and the doplicate account is retained by the clerk, and filed 
m his office." Jones v. U. S., 39 Fed. Rep. 410. I do not thiuk that 
it ia necessary that this order should be sealed. An order of court 
signed by the judge is sufficient. It should be said that the clerk was 
not notified by the first comptroller's office of its désire that a more 
economical course should be adopted until April, 1889. The charges 
for thèse services should be, as now claimed by the comptroller: Enter- 
ing oçder, 45 cents; copy, 30 cents; certificate, 15 cents; seal, 20 cents; 
filing duplicate, 10 cents, — total, $1.20. The statute requires that only 
one copy of the commissioner's account should be presented, which is 
forwarded to the department, A certified copy of the order of court 
should accompany it. The fees for the service should be as follows: 
45 cents for entering the order approving the account; 10 cents for filing 
the same; 30 cents for copy; 35 cents for certificate and seal, — total, 
$1.20. / . 

The next question relates to the propriety of the charge of 25 cents 
for each jurât affixed to the abstracts of payment of witnesses, jurors, 
bailifis, as well as to the accounts current to which they belong. The 
blanks which were furnished by the treasury department contained thèse 
jurats, and indicated the intention of the department that each separate 
account should be sworn to. Of late, if I am correctly advised, thèse 
separate oaths are not required. Inasmuch as they were required, they 
are to be paid by the government at the rate of 25 cents for each jufat. 
The government also objects to the charge of 10 cents for filing each 
vqucher returned by the marshal with his accounts. Each youcher is 
a separate, una,ttached paper, and, both, çonvenience ^d neatness re- 
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quire that they should be marked and filed. The charge îs allowed 
by the statute, and is due. It has been allowed in Goodrich v. U. S., 

35 Fed. Rep. 193; Erwin v. U. S., mp^a; Jonea v. U. S., supra. 

2. The second subject relates to the "per diems" for attendance and 
services as clerk, as circuit court commissioner, and as jury commis- 
sioner ex officio. 

The first item in dispute is $80 for 16 days' attendance as clerk in 
July, 1886, when the minutes do not show what business was donc. 
The appropriation bill of August 4, 1886, (24 St. 253,) provided that 
no part of the money appropriated by the act should be uëed in the pay- 
ment of a per diem compensation to a clerk or marshal for attendance in 
court, except for days when business was actually transacted in court. 
This meaiis business which belongs to the court, and is transacted by 
the judge, and places upon the clerk the burden of showing that busi- 
ness of the court was actually transacted on those days. The minutes 
simply show that the court was opened and adjourned, and, although 
the petitioner says that doubtless business of the court was transacted, 
he does not show what it was, within the proper meaning of that lan- 
guage, and I am therefore compelled to disallow the item. For other 
charges for attendance as clerk and mileage, the government is liable. 

The next item under this head relates to commissioner's per diems, 
which were suspended, because, under the construction of the fee-bill 
which the treasury department adopted, the petitioner was not " hearing 
and deciding" a criminal case. The time charged waa actually spent 
by the petitioner upon the cases in his judicial character as commis- 
sioner, after the accused were arrested and brought before him for trial. 
The cases were then continued for reasons which were satisfactory to 
him; one party or the other was not ready for trial. The facts are 
substautially the same with those in U. S. v. Jones, 134 U. S. 486, 
10 Sup. Ct. Rep. 615, in which the commissioner's per diems were al- 
lowed. The same ruling had previously been made in Rand v. U. S,,. 

36 Fed. Rep. 671. 

The next item is for commissioner's per diems, disallowed because he 
was allowed a per diem fee for the same days as clerk of court. The gên- 
erai question was considered in U. S. v. Saunders, 120 U. S. 126, 7 Sup. 
Ct. Rep. 467, when it was held that, when the functions of two appoint- 
ments or offices which are held by one person, and to each of which 
compensation is attached, are separate and distinct, he is, in such case, 
entitled to recover the twô compensations. The particular question was 
discussed in Erwin v. U. S., supra, and I accord with the conclusion of 
Judge Speeb that the commissioner is entitled to his statutory fee of $5 
for services performed upon any one day, although upon the same day 
he performs services as clerk, for which he also receives a per diem. 

The clerk claims compensation for the services performed as jury com- 
missioner ea; o^'o from and after 1887, in accordance with the allow- 
ance made to jury commissioners in the varions annual appropriation 
acts. The work requires the time that is charged. It devolves upon 
the clerk simply by virtue of the statute of June 30, 1879, (21 St. 43,> 
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which în fact made two persons jury commissioners; and the construc- 
tion, which gives compensation to only one coramissioner, and compels 
the clerk to do the work for nothing, seems to be a narrow one. I think 
that the clerk is a jury commissioner ex offido, and cornes within the pro- 
visions of the statutes which give compensation to jury commissioners. 
Erwin v. U. S., supra; Goodrich v. U. S., 42 Fed. Rep. 392. 

3. The next elass relates to fées for records of the proceedings of the 
court upon its minute book, and fées for annual reports to the attor- 
ney gênerai of judgments, discontinuances, etc., for the year. The fées 
for recording the proceedings of court are now allowed and paid without 
objection, at the rate of 15 cents per folio, and the charge does not seem 
to be now contested, so that further discussion of the raatter is unneces- 
sary. The unpaid charges are allowed. The attorney gênerai calls for 
an annual statement of the number of judgments, discontinuances, and 
other statistics in regard to the cases in court for the preceding year. 
The work of preparing the material and making the abstract is a consid- 
érable one, though at last the tabulated condensed statement is not more 
than a folio. As the clerk had to search for ail judgments, he bas 
charged according to the allowance in the fee-bill for searches. I think 
this charge inadmissible, and that the petitioner can recover only for the 
final abstract or report at the rate of 15 cents per folio. 

The next item is for copies of orders to pay jurors in the fourth quar- 
ter of 1888, which were disallowed. I do not know the reason for the 
disallowance as a whole. They were previously, and are now, allowed. 
The charge for seals upon copies of this class of orders is contested.» The 
original order of court is without seal, but a certified copy of an order 
of court should, as it seems to me, if in proper forra, be attested by the 
seal of the court. 

The next question arises upon fées for final records in cri minai cases. 
The treasury department allows for four folios in each case, and rejects 
the excess above that number. There can be no such arbitrary rule for 
the payment of records, some of which are necessarily voluminous. The 
length of the record varies with the nature of the indictment, and there 
is no propriety in a rule which limits the payment of the recording of 
50 folios to ,60 cents, the fee for recording 4 folios. An èxamination 
shows that the clerk is entitled to $13.95, instead of $16.50, as charged. 
Charges for copies of folios which were furnished either by order of court 
or by order of the superintendent of the détective service, which hâve 
been unpaid, are hereby allowed. 

4. This question is whether the clerk is entitled to a fee of 15 cents 
for entering in the docket the oral appearances of the attorney in criminal 
cases. I do not think that this entry cornes within the provision for 
"making any record, certificate, return, or report," but it is included 
within the services which are paid for by the docket fee, and the charge 
is therefore disallowed. 

5. Docket and discontinuance clerk fées were disallowed in two cases, 
where the commissioner's records were returned to court and docketed, 
and the cases were then discontinued by the attorney before an informa- 
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tion was filed. The fées were dîsallowed upon the ground that, until 
an information is filed, there is no oase in court. This question was 
considéred in Stantonv. U. S., 87 Fed. Rep. 252, wherein it was held 
that the fées are properly chargeable. A charge of 10 cents each for fil- 
ing 20 separate exhibits in a criminal case is allowed. 

6. Interest at 4 per cent, for 23 months is claimed upon $635.71, 
audited in favor of the clerk on December 22, 1886, payment of which 
amount was withheld until November 10, 1888, for an immaterial rea- 
son. The appropriation Was not exhausted. The statuté under which 
this pétition is brought (24 St. 505) is one enlarging the jurisdiction of 
the court of claims, and giving a concurrent jurisdiction in the specified 
cases to the district and circuit courts. In the statute relating to the 
court of claims (Rev. St. § 1091) it is provided that no interest shall be 
allowed on any claim up to the time of the rendition of judgment 
thereon by the court of claims, unless upon a contract expressly stipu- 
lating for the payment of interest. This provision was held in TUkon v. 
U. S,, 100 U. S. 43, to be imperative against the allowance of interest 
by the court of claims, unless it is, in some way, expressly provided for. 
The circuit court has nôlarger power in regard to interest upon claims 
which are sued for under this statute than has the court of claims. An 
item of $1 for making and filing a report under section 798, at the Sep- 
tember term, 1888, of circuit court, was disallowed, but is now allowed 
under the ordinary custom in regard to such reports. 

7. The treasury department disallows a fee of 15 cents upon commis- 
sîoners' orders fixing bail, holding to bail, and discharging bail, upon 
the ground that the commissioners' court is not a court of record. There 
are a number of décisions by fédéral judgea that courts of justices of the 
peace in their respective states, and commissioners' courts therein, are 
not courts of record, and are not authorized to take acknowledgment of 
recognizances for future appearance of the accused, {Strong v. U. S., 34 
Fed. Rep. 17,) but that bail for the appearance in the trial court should 
be by bond; a recognizance being a contract of record, and a part of thé 
records of the court, ({/. S. v. Ambrose, 7 Fed. Rep. 554.) Ail thèse d&. 
cisions are baaed upon U. S. v. Rundlett, 2 Curt. 41, in which Mr. Jus- 
tice CaRTis held that it was the intention of congress, in the section of 
the act in regard to the powers of commissioners, now known as section 
1014 of the Revised Statutes — 

"To assimilate ail the prôceedings for holding accused persons to answer 
before a court of the United States to the prôceedings held for siinilar purposes 
by the laws of thestate where the prôceedings sliould take place, and, as a 
necessary conséquence, 'that the commissioners hâve power to order a recog- 
nizance to be given to appear before tlietn in those states where justices of the 
peace or other examining magistrates hâve such power." 

And if the raagistratei in the state has no such power, the commis- 
sioner in such state cannot take a recognizance for appearance at a future 
day before him.': Judge Woodrufp, in U. S.v. Case, 8 Blatchf. 250, 
concurred in this construction, saying that "in a state where thè justice 
of the peace bas power to take a recognizance to appear from day to day, 
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pending the examination of the accused, then a United States commis- 
sioner has such power." If the state magistrate has not such power, a 
commissioner can only take bail for appearance at the proper court, to 
answer there for the offense charged. How the bail should be taken, 
whether by bond or recognizance, was not settled. In Connecticut a 
bond or recognizance for appearance before a justice of the peace from 
day to day can be taken by the magistrats pending the examination. 
Potter V. Kinysbury, 4 Day, 98. Courts of justices of the peace are 
courts of record, (^Davidson v. Murphy, 13 Conn. 213,) and it is the con- 
stant practice for justices of the peace to take recognizances. The feés 
which are charged are proper in this district, and are allowed. 

In this connection, items 10 and 11 may properly be considered. 
Item 10 relates to acknowledgments of the principal in a recognizance, 
which are objected to because only one aknowledgment of the bond is 
neoessa,ry, and, lattèrly, a fee for any acknowledgment is objected tô 
upon the ground that an acknowledgment of a written bond is unneces- 
sary, and adds nothing to its validity, which is true. But the recogni- 
zances which are taken by commissioners in this district, and other dis- 
tricts where sirailar statutes exist, are not written bonds, but are ob- 
ligations entered into betbre the court, and into which each party, both 
principal and surety, enters by a separate acknowledgment. No. 11 
relates to fées for. copies or transcripts of records returned by the com- 
missioner to the clerk's office. The auditor allows, in each case, the 
sum of 60 cents as ample to fumish a record of the proceedings or for 
a copy of the "process." The statute provides that "copies of the pro- 
cess shall be returned " to the clerk's office, and the auditor construes 
this to be a copy merely of the warrant, or perhaps the complaint and 
warrant. The commissioner makes a copy of the record. If " process" 
in section 1014 is properly construed to mean simply the papers upon 
which the accused was arrested, the position of the auditor is correct. 
But it was expressly held in U. S. v. Rundlett, supra, that " mode of pro- 
cess" in this section means mode of proceeding, and that the non-ap- 
pearance of the principal in the recognizance in answer to a call was to 
be proved by an entry on the minutes of the magistrate, and returned to 
him as part of the proceedings. The word "process" in like manner 
does not riiean simnly the warrant, but is nsed in the larger sensé of " pro- 
ceedings." The petitioner has followed the uniform course of justices of 
the peace in this state, who are required by statute to transmit to spec- 
ifiied ofBcers of the state court copies of the files and records in "binding 
over" criminal cases before them. An examination of ail the records 
named in the pétition and amendments shows that $16.80 should be al- 
lowed and paid in excess of the sùm allowed by the auditor. 

8. The next subject is themuch-disputed question of a commissioner's 
right to dooket fées under the deficiency appropriation bill of August 4, 
1886, (24 St. 274,) which appropriated a sum of money for the pay- 
ment of commissioners: "provideâ, that for issuing any warrant or writ 
and for any other necessary service, commissioners may be paid the 
same compensation as is allowed to clerks for like services, but they 
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shall not be entitled to any docket fées." Upon the question whether 
this provision applied merely to that appropriation, or was a coutinuing 
statute, and was intended to limit the breadth of section 847, as con- 
strued by the suprême court in U. S. v. WaUace, 116 U. S. 398, 6 Sup. 
Ct. Rep. 408, the courts hâve been much divided. BeU v. U. S., 35 
Fed. Rep. 889; Rand v. U. S., 86 Fed. Rep. 671; Ho^ne v. U. S. s 38 
Fed. Rep. 642; and McDermoU v. U. S., 40 Fed. Rep. 217, are authorities 
to the efiect that the provision applied merely to that appropriation. Strong 
V. U. 8., 84 Fed. Rep. 17; Colvert v. U. S., 37 Fed. Rep. 762; McRîti^ 
stry V. U. S., 40 Fed. Rep. 813; Grawford v. U.- S., Id. 446; Goodrich 
V. U. S., 42 Fed. Rep. 392, are contra. Notwithstanding the clause is 
in a deficiency bill, and is a proviso, I think that the history of the 
législation, and the positive character of the language, which, repeating 
the phraseology of the disputed clause of section 847, adds the declara- 
tioù, "they shall not be entitled to any docket fées," show the législative 
intent that docket fées should not thereafter be included within that sec- 
tion; in other words, the reasoning of Judges TouLMiNand Paedee, with 
which Mr. Justice Lamar concurs, seems to me the more forcible and 
convincing. The item is not allowed. 

9. The department déclines to aUow for a mittimm by the commis- 
sioners upon the first continuance, upon the ground that section 1030 
provides that no writ is-necessary for remanding the .prisoner from the 
court into custody. This is applicable where the accused is already in 
custody by virtue of a warrant from the court, The first warrant of the 
commissioner is simply to arrest and bring before him; and, when it is 
executed, it has spent its force. A commitment to jail becomes neces- 
sary if the prisoner is to be held. Ex parte Morrili, 35 Fed. Rep. 261; 
Heyward v. U. S., 37 Fed. Rep. 764. In this district, the copy which 
is required by section 1028 to be lêft with the jailer is made and certified 
by the commissioner. The fées for the warrant or miitimus, tiling the 
same upon its return, entering the return, the copy, and the certificate, 
are $1.80. 

12. Fées for five subpœnas were deducted on the ground that they 
were excessive. The clerk testifîes that he never issued a subpœna un- 
less it was called for by the district attorney. I hâve no reasou to sup- 
po.se that unnecessary papers of this kind are called for or are issued. 

13. The clerk charges for reports to the depositary, secretary of the 
treasury, and commissioner of internai revenue of the cases in which 
moneys are paid to the clerk at 15 cents per folio. Thèse reports are in 
the nature of letters to the différent ofScials, transmitting the reeeipts 
of the depositary for thèse moneys, and stating the case and its nature. 
I think that the term "reports" is not applicable to them, and that the 
commissions were intended to cover the services incident to the deposit 
of the money and the transmission of the information to the department. 
This item is disallowed. 

14. Small déductions of $1.90 werrf made for claimed errors in addi- 
tion, etc., as stated in the fourteenth daim. The amount should not 
bave been deducted. 
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15. The clerk charges for recording, in a book for that purpose, the 
names and résidences of the jurors who were annually selected, and 
whose names were put in the boxes. This was not done by order of 
court, but was a thing very proper and necessary to be done for the or- 
derly management of the business. A list or a record should be kept, 
se that the names upon the separate slips can be easily ascertained and 
verified, and that the names of those who hâve been drawn or who bave 
died or bave removed may be checked. This was a part of the business 
of the jury commissioners, and not of the clerk, as clerk. This item is 
not allowed. 

46. The charges by the plaintiff as United States commissioner of 
$2.20 for affidavit, oath, filing, and the warrant in the case of an accused 
person who was not arrested, having left the state for another country, 
are allowed. The charges of $1.30 as clerk, for entering motion to re- 
duce a bond and déniai of the same, alsoof fées for mittimus in MassacoWs 
Case, and for entering motions and orders appointing guardians ad lUem 
of minors, are allowed. The items in regard to entering motions for 
and orders of leave to file pleas of noh contmdere, aud for entering pay- 
ment of fines and costs, are withdrawn. 

17. The next item, consisting of charges for copies of bills of costs 
furnished by the clerk in compromised internai revenue cases, as fol- 
lows: For copy of costs furnished district attorney in thèse cases before 
judgment, 10 cents; acertified copy furnished after judgment, by direc- 
tion of the internai revenue commissioner, 25 cents. In compromised 
internai revenue cases, the department requires thèse copies, and the 
copy after payment is required to be a certified copy. The fées are in- 
cluded in the expenses to be paid, and are paid to the government by 
the défendant. The item is allowed. 

The amount due to the plaintififis $1,279.12, for wbich let judgment 
be entered, with costs. 



In re Steenbaoh et cd, 
{Circuit Court, S. D. New Tarit. November 34, 1890.) 

CUSTOMS DUTIES— KeTUKN OF BOARD OF GENERAL AfFRAISERS. 

The retum of the board of United States gênerai appralsers, ander section 15 of 
the act of June 10, 1890, entiUed "An aot to simplify the lawsin relation to the col- 
lection of the revenues, " should coatain, in addition to the record and the évidence 
taken by them and their décision on the questions of law, a certified statement of 
the facts involved in the casé; and it is the dnty of the said board to pass upon the 
questions of fact ruised by the protest of the importer. 

At Ijaw. Motion to order and direct the board of United States gên- 
erai appraisers to file a complète and full retum in the above-entitled 
suit or proceeding. 
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iJOn tl)e 8,th day of October; 1890^ the petitioners H. Hèrrman Stern- 
bachi & Co. filed a pétition or application in the United States circuit 
couïi'for'the southern district of New York, in accprdance with the pro- 
visions of section 16 of the act of June 10, 1890, setting forth that 
they wérè dissatisfied with the décision of said board of United States 
général flfJpraisers as to the construction of the law and the facts respect- 
ing the classification of their imported merchandise, and the rate of duty 
imposed thereon. The errors of fact complained of were set forth in the 
protest anid pétition as follows: 

"That the said goods were determined to be wonlen cloths instead of mati- 
vfactiireB of worsted, as in trutli and fact they were; that the secretary has 
not seen (rhe goods in question, and has never in fact classiSed them as woolen 
cloths or otherwise." 

The alleged errors ofJaw were as follows: That said goods when valued 
at abovè 40 cents per pound, and not exceeding 60 cents per pound, are lia- 
ble to a duty of only 18 cents per pound and 35 per cent, ad valorem; and 
when valued at over 60 cents per pound, and not exceeding 80 cents per 
pound, are liable to a duty of only 24 cents per pound, and 35 per cent, ad 
valorem, under Schedule K, Act March 3, 1883. That the act of congress 
of May:9, 1890, entitled :" An act to provide for the classification of worsted 
cloths as woolens," does not apply, because: (1) Said act was never passed 
aecording to law, in this: that no quorum was présent in the house of 
représentatives when said bill was certified to bave been passed. (2) 
Said. act was never passed accordingto law, and never becamealaw, be- 
cauêe, when passed, a majority of the niembers of the house of repré- 
sentatives were not présent in the house of représentatives when said act 
was passed, and said bill was never, declared to bave been passed, or cer- 
tified to hâve been passed, when a quorum was présent in the house of 
représentatives, and said act was declared by the speaker to hâve been 
passed, and was certified to hâve been passed, when it had not been 
passed, in violation of section 5 of article 1 of the constitution of the 
United States. (3) Because said act was not legally enacted, in this: 
that a quorum of the house of représentatives did not vote upon said 
act. (4) That said act confers no power or authority upon the collector 
to assess and take duties upon said importations at the rate of 35 cents 
a pound, and 35 per cent, ad valorem. (5) That said act does not re- 
peal any act imposing the pre-existing rate of duty on the importations 
hère in question, nor impose any new duty thereon. (6) That said act 
does not and cannot operate to change the duty upon manufactures 
wholly or in part of worsted, and not in part of wool as provided for in 
the act of March 3, 1883. (7) That whether or not the secretary of the 
treastiry has classified said goods as woolen goods does not alter the fact 
that they are manufactures of worsted, and dutiable accordingly. 

Upon this pétition, the court made an order that the board of ap- 
praisers retum to this court "the record and the évidence heretofore taken 
by them, together with a certified statement of the facts involved in the 
case, and their décision thereon." The board of appraisers on November 
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7, 1890, filed their return in the United States circuit court, in compli- 
ance with said order, as folio ws: 

"Pursuant to the order of your honorable court madeon the Sthday of Oc- 
tober, 1890, in the case above narned, heretofore decided by this board, we 
hereby return to the said court the record in the said case, and the décision of 
the board made therein. The décision involving questions of law alone no 
évidence was required or taken by the said board in said cause." 

Attached to this return were the documents received by said board 
from the collector of the port, including the protest of the importer, and 
a copy of the décision of said board made therein, and delivered to and 
filed with the collector of customs at the port of New York, as follows: 

"Your action in assessing duty at the rate prescribed for woolen cloths on 
certain so-called worsteds itnported in the vessels named, being in accordance 
with the provisions of Tariff Index, (New.) par.362, and the act of May 9, 1890, 
and previous rulings of this board, is hereby aifirmed." 

After the filing of said return and record, counsel for the importer? 
made a motion before the court that the said board make a further and 
full return, claiming that said board had not certified any statement of 
the facts involved in the case, as required by law, and particularly upon 
the two questions of fact set forth in the protest and pétition, to-wit, 
"that the said goods are manufactures composed wholly or in part of 
worsted, not composed in part of wool," and "that, as matter of fact, the 
secretary of the treasury has not seen tVie goods covered by said entry, 
and has never infact classified them for duty." Theact of May9, 1890, 
entitled "An act providing for the classification of worsted cloths as 
woolens" reads as follows: 

"Be it enacted by the senate and house of représentatives of the United 
States of America in congress assembled: That the secretary of the treasury 
be and he is hereby aulhorized and directed to elassify, as woolen cloths, ail 
imports of worsted cloth, wliether known under the name of worsted clotb, 
or under the name of worsteds, or diagonals, orotherwise." 

Stanlei/, Clarke & Smith, for the motion. 

Edward Mitchdl, U. S. Atty., and Henry 0. Flatt, Asst. U. S. Atty., 
conira. 

Lacombb, Circuit Judge. It seems to me that it would tend to the 
best practical interprétation of this statute to hold that the importer may 
raise issues of fact by his .protest.. That it is thereupon the duty of the 
appraisers to détermine one way or the other as to the questions of fact 
thus raised, and , (when called upon to certify their return into court; to cer- 
tify their décision on those questions of fact, which will thus be the cer- 
tification of fact called for by the statute. That being so, an order may 
issue directing the return of this "return" to the board of gênerai ap- 
praisers for the purpose of obtaining from them a certificate (1) as to 
whether the goods hère are or are not worsteds; (2) whether the secre- 
tary of the treasury did or did not see the goods covered by the entries. 

Order enteredaccordingly. 
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In pursuance of the foregoing order of the court, and on December 3, 
1890, the board of United States gênerai appraisers filed the foUowing 
amended return: 

"To the Honorable Judge of the Circuit Court for the Southern District 
of New York: The undersigned board of gênerai appraisers, for further re- 
turn to the order of said court, dated November 24, 1890, do hereby certify as 
foUows: (1) They flnd that the prolests of the several importera in said 
cases admit tlie fact that the manufactures in question are composed wholly 
or in part of worsted, and they assume this fact to be true for the purposes of 
this case. (2) Tliey flnd that the goods are imported cloths. (3) ïhere is 
no évidence before the board tending to prove that the secretary of the treas- 
ury ever saw the goods in question, covered by said entries, or that he ever 
actually or formally announced his judgment upon their classification. The 
board accordingly assumes as true, for the purposes of this case, that the said 
secretary never saw the said goods, nor formally classified them, nor other- 
wlse acted in référence to the subject than by issuing the circular of May 13, 
1890, contained in Synopsis No. 10,020 of Treasury Décisions, offlcially pub- 
lished." 

Whereupon the importera, claiming the same to be insufScient, moved 
the court for a further return, because they did not find as to the fact 
whether the goods in question were or were not manufactures of worsted, 
and not composed in part of wool, as by said order they were required 
to do, and their assumption of the fact to be true for the purposes of 
this case would not authorize this court or the United States suprême 
court to so assume, and because their return as to the action of the sec- 
retary of the treasury was also incomplète and uncertain, and is not 
helped by their référence to the circular of May 13, 1890^ This latter 
motion came on to be heard before Lacombb, circuit judge, on Decemb'er 
22, 1890. 

It was claimed by counsel for the importer that the return of the board 
of United States gênerai appraisers furnished no sufficient record for re- 
view, either by the United States circuit court or by the United States 
suprême court, as there were no findings nor a certificate of facts con- 
tained in said return. The United States district attorney contended 
that, as the original return of the board of United States gênerai apprais- 
ers certified that no évidence was taken, it was impossible for the board 
to certily any statement of facts involved in the case further than they 
had already done; that, when they had delivered their décision in the 
case to the collector of the port, their jurisdiction over it ended, and 
they had no power of their own motion to reopen the case and take fur- 
ther testimony, nor had the court any power to compel them to reopen 
the case to take further testimony; that section 15 of the act of June 10, 
1890, provided a remedy for the importer in case he desired further évi- 
dence to be taken, by an application to the court to "refer it to one of 
said gênerai appraisers as an ofEcerof the court to take and return to the 
court such further évidence as may be offered " under such rules as the 
court may prescribe, and such further évidence, with the aforesaid re- 
turns, shall constitute the record before the circuit court; that the proper 
remedy for the importer in a case like the one under considération was 
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not to ask for a further or amended return, because the board of United 
States appraisers, not having taken any évidence, could make no further 
return in regard to the facts than they had already made, but to apply 
to the court for an order td refer it to oiie of said gênerai appraisers as 
au ofScer of the court to take and return to the court such further évi- 
dence as might be ofFered by the importer, which, with the returns al- 
ready filed, would then constitute the record upon which the circuit court 
should proceed to hearand détermine thè questions irivolved, as provided 
for in section 15 of the act of June 10, 1890. 

After hearing full argunjent, the court niadè the following décision: 

Lacombe, Circuit Judge. The petitioners imported certain woven, 
fabrics into this port, claiming that they were "manufactures composed 
wholly or in part of worsted, not composed in part of wool." By the 
tariff act of March 3, 1883, a lower rate of duty was imposed upon such 
fabrics than upon those composed wholly or in part of wool. The sub-r 
sequent act of May 9, 1890, authorized and directed the secretary of the 
treasury to classify as woolen doths ail imports of worsted cloth. The 
coUector liquidated the duty at the rate imposed by the tariff of 1883 
upon woolen eloths. Dissatisfied with this décision, the importer filed 
his protest as provided in the administrative customs law of 1890, c. 
407. By this, he claimed, among other things, that his goods were in 
fact "manufactures composed wholly or in part of worsted, not composed 
in part of wool;" and also that the secretary of the treasury never saw. 
the goods covered by the entry , and never in fact classified them for duty. 
The protest, invoice, and other papers being transmitted to the board of 
gênerai appraisers appointed under section 14 of the administrative àct, 
it became their duty to examine and décide the case thus submitted, 
and their décision is by the statute made final and conclusive, except in 
cases where application is made to the circuit court in the manner pro- 
vided by the act. Upon the case thus submitted, the board decided 
that "the coUector's action in assessing duty at the rate prescribed for 
woolen cloth on certain so-called ' worsteds,' * * * being in accord- 
ance with the provisions of Tariff Ind. (New) par. 362, and the act of 
May 9, 1890, * * * ig afBrmed." 

Application was duly made to this court, under the provisions of sec- 
tion 15, upon proper averments of dissatisfaction with the décision of 
the board of appraisers as to the construction of the law and the facts 
respecting the classification of the merchandise, and praying for"a review 
of the questions of law and fact involved in such décision." A concise 
Btatement of the errors of law and fact complained of was filed. In this 
it was stated that the errors of fact were "that said goods were determined 
to be woolen eloths, instead of manufactures of worsted, as in truth and 
fact they were;" and "that the secretary of the treasury bas not seen 
the goods in question, and never in fact classified them as woolen eloths 
or otherwise." Upon thèse papers an order was heretofore made by thia 
court directing the board of appraisers to return the record and évidence 
taken by them, together with a certified Statement 6f thé facts involved 
v.44F.no.6— 27 
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in t^e case and theîr décision thereon. In response thereto, retum was 
màdè by the board of appraisers transmitting the record and their décis- 
ion, gwpra. In lieu of any certified statement of the faets involved in 
the case, the retum contained this clause: "The décision involving ques- 
tions 6f law alohe, no évidence was required or takeri by the board in 
said cause." Thereupon an order was made by this court that the board 
of appraisers "maké a further and complète return herein in which they 
shaJl certify to this court (1) whether the goods in question are or are not 
manufactures composed wholly or in part of worsted, not composed in 
part of wool; and (2) whether the secretary of the treasury did or did not 
see the goods covered by said entries, and whether or not he in fact clas- 
sified said goods for duties." To this order further return bas been made 
by thé board as foUows : 

"(1) They find that the protests of the several importera in said cases admit 
the fact that the manufactures in question are composed wboiiy or in part of 
«orsted, and they assume this fact to be true for the puiposes of this case. 
(2) They flnd that the goods are imported cloths. (3) There is no évidence be- 
foré the board tetiding toprove that thè secretary of the treasury ever saw the 
goods inquestion, covered by said entri^, or that he ever actuany or formally 
annoaitced his judgment upqa tlieir classification. The board accordingly 
assumes as true, for the purposes of this case, that the said secretary never 
sàw the said goods, nor formally classiâed them, nor otherwise acted in référ- 
ence to the subject tlian by issuing the circular of May 13, 1890, contained in 
Synopsis No. 10,020 of Treasury Décisions, offlcially published." 

Petitioners thereupon hâve moved for a further return, on the ground 
that thqse already made are insulficient, and not in corapliance with the 
requirenients of the statute. This contention seems weU founded . Under 
the daim made in the prbtest, the actual composition of thèse articles is 
a "fact involved in the case^" Indeed, it is a most important fact, be- 
cause if they are not worsted cloth the act of May 9th does not apply to 
them, and, if it should beheld for any reason that said act was void, 
inoperative, or inapplicable, it cpuld not be determined whether the du- 
ties were liquidated at the proper rate, unljsss it were known whether or 
not they were wholly worsted or wholly or partly wool. It seems to be 
the scheme of the statute that the board pf gênerai appraisers should cer- 
tify into court not only such facts as it deeœed controlling, but generally 
the "facta involved in the case" submitted toit upon the invoice, protest, 
arid other papers. Sections 14, 15. The action of the secretary of the 
treasury is also a "fact involved in the case" thus^mad^. If it should 
be held by the courts that the act of May 9, 1890, requires that officer 
to make a spécifie iinding in each case after examination of the goods, 
bis action or non-action iji that regard might be a controlling fact. In- 
dsmucb as tioth thèse questions of fact are brought into the case by the 
pfotest, thère should be a certified stàterpënl thereof and of the décision 
pi the board of appraisers thereon before the court can proceed to take 
further action, under scfction 15. Nor dpes such certification find its 
équivalent îii tbe staterpent made by the board that the protests of the 
importers admit the iact tbat the inanufactures in question are composed 
Tirholly or in part pf worsted, and that they (the board) assume this fact tp 
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be true for the purposes of this case. Neither the admissipng of tïièim- 
porters nor the assiimptiolis bf theboard bind the coUector or the sçfere- 
tary of the treasury, whose décisions, in the absence of any finding either 
way, will, under a well-settled principle of law, be presumed to be correct. 
Eankinv. Hoytii How. 328. If the coUector's décision that they should 
pay thé higher duty can be sustained only on the theory that the gbods 
are really woolen cloths, they will be prê-oumed tb be sûch, unless the 
contrary is found as a fact. If an examiuation of the goods is a neces- 
sary prerequisite to classification by the secretaryof the treasury, it trîE 
be presumed that he made such examination, unless the contrary is fouhd 
as a fact. 

The provision in section 15 for the taking 6f additional évidence 1)y 
a single appraiser, under ordér of the court, is intended, not to secure 
additional findings by the board, but to enable the importer or coUeetor 
to controvert or to sustain the certifications of the board as to the facts 
involved in the case. The board of gênerai appraisers is by the act con- 
stituted the tribunal to décide, in the first instance, "as to the construc- 
tion of the law and facts respecting the classification of [the imported] 
merchandise," (section l5;) and issues not raised by the protest and de- 
cided by the board should not be brought into the case, for the first time, 
after it reaehes the appellate tribunal, whose sole function seems to be 
"to hpàr and détermine upon the record [i. e. , the returns of the board 
and the additional évidence, if any] the questions of law and fact involved 
in such décision, respecting the classification of such merchandise, and 
the rate of duty imposed thereon." Section 15. Therefore, unless the 
board décides a particular issue of fact, involved in the case presented 
to it, it might be that the importer or collecter would be precluded from 
arguing the same issue in the appellate tribunal. The pelitiouer may 
take order fâr a completed retum. 



Seelsy d al. V. Brush Electric Co. et cd, 

(Circuit court, N. D. HUnoîa, January 5, 1891.) 

FlTBNTS ÏOB InVBHTIOÏÎS — INPMN0BMBNT — EdECTBIO LiOHTS— PeEDINO DBTIOES »0B 

Cakbons. 
Letters patent No. 147,837, granted January 24, 1874, to Matthias Day, for an "Im- 

Erovement in electrio lamps, " were for a device by which the upper and lower car- 
on hplders of an electric lamp, each arrangea to carry two or more carbons, are 
caused to be fed towards each otber in aucu relations that the arc will be estab- 
lished and bum between one pair of carbons for a short interval and then shlft to 
the other pair, so that the arc sbifts from one pair to the other until both are con- 
sumed; but the carbons carriéd by each carbon holder move together. Helâ, that 
this patent is not infringed by letters patent No. 219,208, granted September 2, 
1879, to Charles F. Brush, lor a device wherebjr the upper carbons are separated dis- 
simultaneously from the lower, whose bolder is fized, so that the arc is established 
betWeen tihe pair last separated, the upper carbon of which is fed towards the lowei 
until they are entirely çonsamed, and then the arc is established betweça th^ other 
pair, which burns in the same way. 
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ZnEquity. • 

Qeorge P. Barton and John R. Bemnett, for complaînant. 

M. D. & L. L. Legaett, for défendants. 



Blodgett, J. In this case complainants seek an înjunction and ac- 
counting by reason of the alleged infringement by défendants of patent 
No. 147,827, granted January 24, 1874, to Matthias Day, for an "im- 
provement in electric lamps." The patentée states in the opening para- 
graph of his spécifications the difEculties in the art of electric lighting 
\yhich his device is intended to overcome, as follows: 

"In the use of electric burners the folio wing difflculties are found: First. 
Causing the carbons or points to approacb automatical'y, with a speed com- 
mensurate to waste by the cUrrent. A greater or less speed breaks the ciir- 
rent and extinguishes the light. Second. ïhe waste of the point connected 
with the Carbon pôle of the teittery is greater than that of the dther, and, from 
various causes, is irregularly so. Hence the carbons must approacb at un- 
equal, and at cOnsequently varying, speed in order that the point of light may 
always be stationary in the foous of the lens or mirror. Third. Owing to 
the rapidity of the waste, electric lights hâve been of short duration, requir- 
ing a constant attendant to replace the carbons, during whicb time the light 
is of course extinguished." 

He then describes his -device as consisting of an arrangement by which 
the upper and lower électrode, or carbon holders, each arranged to carry 
two or more carbons, are caused, by the action of the electric current 
ond an intermediate antomatic device, to be fed towards each. other in 
sueh relations that the arc will be established and burn between one 
pair of carbons for a short interval and then shift to the other pair of 
carbons, whereby each. pair of carbons, carri .d by the carbon holder, 
will be alternately burned. by shifting the arc from one pair to the other 
pair, at short intervais, until the carbons of ail the pairs carried in the 
carbon holders are consumed, the term "pair of carbons" meaning the 
upper and lower carbons which are arranged so that their points or ends 
will meet and form the arc between them. The carbon holders are con- 
structed each with two or more sockets, in which the carbons or élec- 
trodes are held; as the spécifications say, "preferably arranged in par- 
allel , not touching each othèr, and those in the upper socket opposite those 
in the lower;" that is, as I understand the spécifications, the sockets of 
each carbon holder are so arranged as to carry the carbons parallel to 
each other, but the surfaces of the carbons carried by the holder must 
not corne in contact with each other. An upper and lower carbon holder 
is shown in the patent, each of which carries two carbons, so that the 
carbons carried by each carbon holder move together. Infringement is 
insisted upon only as to the first claim of the patent, which is: 
' "(1) In an electric light, the combination, with each électrode hoJUer and 
one electrical circuit, of two or more électrodes, substantially as and for the 
purposes set forth." 

The défenses are (1) that the défendants do not infringe; (2) that the 
patent is void for want of patentable novelty. I do not, under the proof. 
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however, think it necessary to consider any question but that of infringe- 
ment. It is conceded that this claim requires that each électrode holder, 
that is, the upper and lower holder, shall be arranged to carry at least 
two carbons or électrodes, and it is necessarily a law of the machine that 
the same movement to establish the arc and feed the carbons towards 
each other is imparted to ail the carbons at once; that is, the two or 
more lower carbons move together and alike, and the two or more upper 
carbons move together and alike. The défendants' lamp, which, com- 
plainants contend, infringes their patent, is constructed according to the 
drawings and spécifications of patent No. 219,208, granted September 
2, 1879, to Charles F. Brush. It is a double carbon lamp, the distinct- 
ive features of which are that the carbons of each pair are dissimulta- 
neously sépara ted to establish the arc between the pair last separated, 
and the carbons between which the arc is so established are whoUy con- 
sumed before the other pair of carbons are brought into circuit and 
lighted, instead of a light which is alternately changing from one pair of 
carbons to the other, thus burning the carbons of each pair in alterna- 
tion as in complainant's lamp, and this resuit in défendants' lamp is se- 
cured by a feeding device, actuated by the electric current alone, the 
lower carbons being stationary, and the feeding device acting only upon 
the upper carbon of the burning pair, the other pair of carbons being 
held out of the electric circuit until the pair first lighted is consumed. 
It will be seen from this brief statement that the resuit or opération 
of the two lamps is widely différent; that complainant's lamp burns its 
carbons by alternate arcs between each pair, necessarily producing a 
light unsteady and unsatisfactory, and varying in intensity, because the 
increase of distance between the burning carbons causes the light to 
weaken, and finally to form the arc between the other pair of carbons to 
repeat the same process of weakening the light until it shifts back to the 
first pair, and so on, while in défendants' lamp the light burns steadily 
until the pair of carbons between which it is first produced are wholly 
consumed, when it shifts to the other pair and consumes those. This 
statement of the opération of the two lamps would seem to suSiciently 
indicate that their operative parts cannot be identical, ànd an inspection 
of their mechanism seems'to show that the défendants' lamp does not 
contain the éléments of the combination coutained in the first claim 
of complainant's patent. This first claim of the complainant's patent 
caUs for two électrode holders, that is, a holder for the upper and lower 
électrodes, and that each holder shall carry two or more électrodes. 
Complainant's expert contends that the lower holder in complainant's 
patent includes the sockets for the électrodes, and the means for bring- 
ing the électrodes into the electrical current, and for moving the élec- 
trodes up and down for the purposes of lighting and feeding. The 
défendants' lamp shows a lower électrode holder, or carbon holder, with 
sockets. for two électrodes, but with no capacity for movement up or 
down, a? ail the movements for éstablishing the arc and feeding are con- 
fined to the upper carbons or électrodes in défendants' lamp, while the 
upper carbons in the défendants' lamp move independently of each other. 



■ï^^bmttêote idtfinotfind in ith«: défendants' lamp two êleètrode holders, 
,bal'fiildiîthat:the défendants: hâve three électrode holders, and while ex- 
viterilally\tbere is a constructible or mechanical resemblanc& between the 
deïbndaiitsMow'er holdenaûd that of the complainant wben the respect- 
ive/ ; parts, are: at rest.yet^ they are functionally so différent that this 
pibysical tesembliance counts tor iiothing. When tve come to the upper 
caj-bonsofitbe détendants' lan'ip, I find them each carried by a eeparate 
hoideii^ àrlranged in sucb relations to the other parts of the lamp that 
eâchicaibon bas an independent movement entirely unlike that of the 
cat-bons in thé complainant's upper boldér* The effect of this arrange- 
merit^isthâit, in the défendants' lamp; the uppèr carbons of the burning 
pair are feddown as fastas the carbons of that pair are consumed, the 
darbons of thé other pair remaining stationary, and out of the circuit, 
during the burning of the first pair, while in the complainant's lamp 
botb the upper and loweï' carbons of each pair are fed towards each other 
siMultaneouslyto compensate.for theconsumption by burning, and the 
arc changes altemately, and at short intervais, from one pair ol carbons 
to: the other, thus producing a différent light from that produced by the 
défendants' lamp. .1 

I tin the case of^msft Electnc Co. v. Fi, Wayne Electric-IÂght Co., 40 Fed. 
Repi;826, heard, before the learfaed circuit judge of this circuit, the com- 
plainant's patent was presented as an anticipation of the défendants' pat- 
entnow claimed to infringe, and in bis opinion the circuit judge said; 

■'"î'^atentij'o. 147,827, issaéd to Matthias Day. Jr„ February 24. 1874, is re- 
liedonas an anticipation oftlieflrst, second, and fourfcli claims of the patent 
in Suit. This défense is baseJ upon a construction of thèse Ciaims that gives 
np efCect to the rconeluding restrictive language, which construction, we 
liaveseen, is.nut authurized. The patent in suit desçribes mechanism which 
(îeBigaedly and positively eSects a dissinaultaneous seiiaration of the carbuns, 
àfid Prôféssor Bàrlcer, thedefeqdaht's expert, testitied that the Day knip waa 
bot 80 coiistrùctëd, and did net so operate. It is true that the Day patent de- 
scribes a lamp which contains two or more pairs of carbons, l>iit not such a 
double Carbon lainp HsBrushinvented. * * * Ovvingto the constant and 
fréquent shittingof tlie arc from one pair of carbons to the other in this lamp 
it produced an irreguiar and unsatisfactory light. It was unlika the Brusb 
iamp both in construction and mode of open),tion. " 

And in the case of Brmhi Eledric Co. v. Western Electric & Power Go., 
43 fed. Rep. 533, tried in the northern district of Ohio, before Judges 
Brown and Ricks, the leamed judge (Brown) who delivered the opinion 
of the court, said: 

"T^ie Day patent upon wbicK défendants chiefly rely as an anticipation of 
UieBriish patent, as construédby the complainant's exhibit,is a single car- 
bon lamp, having two carbons, fnstead of one, attached to each carbon holder, 
soi ithat in the opération of the lamp both branches of the carbon holder are 
^iaed |ind lowered simultaneowsly. While the upper and lower carbons are 



to (;9piti^ct the current is dividçd between them, but when separated to form 
iho arç, though the sep^ratjirti of both setsoccur at the s^pje instant, owing 
l^ithtS 'différence in resistàiiçe bf the carbons, only a single arc is form éd. 
W&etithisarc bas burned for a'fëw minutes, tlie arc will'shitt to the other 
pttitSbf iiafbons, remainlQg uiitil they areso far consumed as to require addi- 
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tional feeding, when the arc is shifted back tothe first pair, and thejr are;tlTHa; 
caused to burn alternately, instead of succe^sively, as in Ihe Brush pâtentJ 
This alternation is, of course, owingto the fact.that both sets of carboiis are 
separated simultaneously, and not in succession, as in the Brush patent, in 
which one is held in reserve until the 6rst pair is wholly consumed. ïhe Day 
lamp, however, not only lacks the non-coincidence in the séparation of the 
carbona, which is the prominent feature of the Brush patent, but in practice 
it never seems to hâve been a success. " 

The functions of the électrode holders of the two lamps are so différent,! 
and the results of their actions so différent, that I do notthink the élec- 
trode holders of the défendants' lamp can be said to be the same, in 
function or resuit, as those of the complainant's combination. I theieforé 
do not find that the défendants are guilty of infringing the complaiii- 
axit's patent. The bill is therefore dismiesed for want of equity. 



Haskell ». HoTcHKiss & Upson Co. d al. 

iCireuît Court, D. Connectieut Deoember 24, 1890.) , 

Patbnts vor Intentions— Scbbw-Hakino Machines— Oonstbuction ot Ocaims-tAk- 

mCIPATION. 

The BpeicificatioiiB for letters patent Ko. IS-liSeS, granted April 2, 1872, to James 
M, Carpenter for improvements in machines forcuuing gimlet-pointed screws, re- 
cite that "the purpose of the présent improvemént is to eut the gimlet polfat upon 
the screw by an opération subséquent to that by which the thread is eut Upon thei 
body, 80 that the strain of the two opérations snall not corne upon the screw blànk 
at the sàtné time, " as had preTlously béen the case ; and the spécifications 'f urthei* 
recite that "my flrst improvemént consisted in the combination witb the dies wbiol* 
eut the body of the screw of a threaded back rest, which • * • holds the screw 
after the aies which eut the body bave left it, and the pointing tool ortbols by 
, which the thread isoutupon the pointwhile the screw is supported by thethrèadedi 
rest... My second improvemént consists in the use of what I call the 'sériai cutter 
or toôl,' which is made with a séries of cutting edges, * * • and its rielatiori' 
to the pattern or former * • * is such that the several catting edges will ra-; 
move successive shavings from the point of the blank. " The claims are : " (1) Tha 
threaded rest as a device to support the screw already formed, * * • " and ia 
connection with the screw to act as a leader to give motion to the tool-c<irrierJ 
(2) The sériai tool, e, in combination with a former or guide so related thereto that 
* • • the several teeth will eut successive shavings" from the blank. Hetd, 
that the second claim could not be construed to include a threaded rest and scfew 
with the twoelementstherein mentioned, but must be limlted to a combination ol 
thé latter; and, as it was ànticipated as so limlted by letters patent Noi 123,307, 
• granted January 30, 1873, to Cyrus B. F. Tingley, it was void. !: , 

' ' ■ . ■ : : ■* 

,In Equity. ; > 

WUmarth H, Thursbon, for plaintiff. ,;;i , i 

John P. Bariktt and Œarlea E. MUchéU, for défendants. 

: Shepmam, J. This is a bill in equity which allèges infrîngement *by 
the défendants of letters patent No. 125,269, dated April 2, 1872, to 
fl(!amës M. Carpenter, for improvements in machines for cutting gitnletr! 
i>ointed sçrews. The bill was filed in May, 1885, ànd prays for afa în- 
junpiiph and an accounting. The plaintiff, in bis testimdiiy,] soijgb^ 
smlyj tapTpve InfringeRientpf the secpnd claim. Por many yea^àhittô^ 
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^Oibted wood screws werp eut either by solid dies or by chasîng tools. 
In cutting by eolid dies a machine was employed having a revolving 
spindle, in the end of vvhich a blank was fixed. A sliding holder held 
the dies, vyhich consisted of several longitudinal séries of teeth encireling 
tbe boit. The dies were rigid, and could only eut a screw of the same 
•diameter throughout its length. The screw-cutting tool of the chasing 
tool machine had only a single tooth, which traced the spiral around the 
blank by the control of iudependent mechanism, which gave motion to 
the tool-holder. Having only a single tooth, the tool-holder had to re- 
peat its travel during many times belore a full thread could be made. 
When gimlet-poiuted screws were introduced, the old methods were in- 
adéquate to eut a thread upon the entire screw. A solid die machine 
could eut only the body, and a aingle-pointed chasing tool, pushed in a 
truck parallel with the axis of the screw to be eut, could do no more. 
At this point Mr. Coleman, the plaintifPs expert, says that "it occurred 
to an. inventor to fasten a single-toothed tool in a vibratory holder, 
mounted upon a longitudinally traveling carriage, receiving its motion, 
as before, along the course of the screw blank, froma permanently placed 
independent feed mechanism. The vibratory holder permitted the cut- 
ting tool point to advance towards, and recède from, the axis of the screw 
blank under the influence of a form fastened to the bed of the machine 
against which the vibratory holder impinged as it was pushed past upon its 
earriage by the feed mechanism of the machine. This form was straight 
along the body of the screw blank, and inclined tûwards the axis of the 
blank at the point of the blank, and the tool accordingly eut a shaving 
froQi the straight portion of the blank, and was pushed in by the incline 
of the form as it advanced to eut down the corresponding incline of 
the screw-blàde point. * * * This is the prineiple and method 
employed to this date by ail the great screw companies for making the 
çelebrated gimlet-pointed wood screws." At this time lag or coach 
screws began to be made, which were large wood screws, having square 
heads for wrenches, instead of slotted heads for screw-drivers. When 
they were made with gimlet-points, the slow chaser tool System, of which 
I bave last spoken, was resorted to, but it was expensive. At this stage 
of the art Mr. Carpenter, the patentée of the patent in suit, procured 
letters patent No. 119,916, dated October 17, 1871, fora machine which 
employed the solid die System for the body and the chaser system for 
the point, in the same machine, the design being to eut the body and 
the point simultaneously. The object of the invention is described by 
the inventor, in bis spécification, as foUows: 

"The purpose of my invention is to form a gimlet point on the screw when 
it is eut in dies, and corisists in conibining with the diea which eut the body 
of the screw, made in any of the well-known forms, one or more tools or chas- 
ers placed at the back side of the dies, and having a motion towards and from 
the axis of the screw, and «rorking in suitable guides, which tools are set in 
such relation to each other and to the thread formed by the dies that they will 
follow each other with successive cuts, if more tlian one tool is used in form- 
ing the point bf the screw, and will also coincide with the thread formed by 
the dies upon the body of the screw, so that the thread formed on the point; 



HASKELL V. lîOTCHKISS & UPSON CO. 425 

■will be a continuation of that formed on the borly. By this means the «lies 
act as a rest to hold tlie body of the screw firmly wiiile the point is beina; 
formed by ttie tools, which hâve a siniultaneous movement towards and fiom 
the axis of the screw so graduated to the progressive motion of the dies or 
screw, as the case may be, that their united action will give to tlie point the 
tapering form required at the same time that the dies are cutting the thread 
upon the body." 

.The strain upon the screw, which was incident to the simultaneous 
opération of the dies and the chasing tool, was so great that the blanks 
twisted. To remedy this defect the patentée made the invention de- 
scribed in the patent in suit, by which the two Systems were perlbnned 
in succession. The invention is thus described in the spécification: 

"The purpose of the présent improvement is to eut the gimlet point upon 
the screw by an opération subséquent to that by which tlie thread is eut upoii 
the body, so that the strain of the two opérations shall not come upon the 
screw blank at the same time, while the screw-threads upon eaeh part of the 
screw shall be niade accurately to coïncide. My first improvement consists 
in the combination with thedies whiciicut the bodyof the screw of a threaded 
back rest, which is formed like the segment of a nut, and accurately flts the 
threads formed upon the body of the screw, and holds the screw after the dies 
which eut the body bave left it, and the pointing tool or tools by which the 
thread is eut upon the point while the screw is supported by the threaded rest, 
by which means the rest becomes the support of the screw, and, in connec- 
tion with the threads already formed upon the screw, the leader, which cour 
trois the progressive motion of the tool or tools which eut the threads upon 
the point. My second improvement consists in the use of wliat I call the 
•sériai cutter or tool,' which is made with a séries of cntting edges, say four 
or more, the edges of which are set in a line nearly coinciding with the in- 
clination of the point of the screw, and its relation to the pattern or former^ 
which controls its radial movement, is such that the several cutting edges 
will remove successive shavings from the point oC the blank, so that when they 
bave ail passed by the point the thiead thereon will i)e conipleted. My third 
improvemeht consists in the combination of a threaded back rest, which i» 
made to serve as a support to the screw, and as a leader in the opération of 
forming the threads upon the point, and the séries of cutting points or teelh 
which are moved radially under the control of a pattern or former, as will be 
described, by which means serews may hâve gimlet points formed upon them, 
the bodies of which hâve been eut by a separate opération, as will be here- 
after described, as a modification of my invention." 

The claims are as follows: 

"(1) The threaded rest, as a device to support the screw already formed, 
while being operated upon by the pointing or otiier tools, and, in connection 
with the screw, to act as a leader to give motion to the tool-carrier, substan- 
tially as described. (2) The sériai tool, e, in tombination with a former or 
guide so related thereto that as the tool is carried past the point of the blank 
the several teeth will eut successive shavings therefrom and complète tho 
thread, substantially as described. (3) The combination of the threaded rest 
and pointing tool, substantially as described. (4) The combination of the- 
threaded rest, and the pointing tool or tools, with the dies for cutting the 
body of the screw, substantially as described." 

Both the body and the point are eut in the machine whîch embodies- 
the first improvement. The point only is eut in the machine which 
représenta the third improvement. The mechanism of the second im- 
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provemeat ia used in the poîilt-cutting mechanism of' either machine. 
The défendants^ machine is desdribed in lettera patent ;No: 300,908, 
•datéd'Jiihè 24, 1884, to F. A. Siiflith and A. DoU, Jr., and is said to 
infrlûgè thç second claim of the second Carpenter patient. The impor- 
tant point în,tlié case is the proper construction of this claim, for it is 
substantîally conceded that if it is to be construed as a corabination of 
the twp cléments, which are specifically named, viz., the sériai tool and 
a former or guide in the specified relation to each other, and actuated by 
sohie nieansi (but by whatméans is immaterial,) the claim, thua broad- 
ly staied, was antiqipated by the machine described in letters patent 
'No. I23,80f, dated january 30, 1872, to Cyrus B. F. Tingley. This 
was i^ot a machine for cuttîng the bpdy and completçly cutting the point 
'byjUccessïvè opérations, but pfter they had been eut simiUltaneously by 
idie^ ai]i<l chasing topls, r^fwetiveiy, the spécification says that "a finish^ 
•ii^ttooljt, cornes in contact with andsmôves along the «tiirew towards its 
•^int,'fiî»ï9hiog and rendeHng the thteaHs smooth àiid évéh, The fin- 
'ièhing tôol, i,1s sindilâr in'çhàpe tô the pointing to'oISii ârid is secured 
to, tîie tpçl blôék, its edgè p^jbbting,^ii'ectly opposite, J;otlie pointing 
iibpte. V* *: * The lini^ing fopi, % sçjcyes to remoye the surplus stock 
fcft by.th? toipj? d, d." The plaintiff atrenuously and trulyi insista that 
a very, important part of Carpenter's second inventimi vifas to compel the 
sore^'threads upon each part Pf the screw to coïncide accUrately, al- 
'thàitigh thèy werê ciif by successive opérations, and that. thè important 
néwideà or prihciple o^thç machine, was togive an dready fc 
^éwthe capacity to lurnish, in its thrieaded rest, power to completely 
thread its own point at a subséquent opération. iHedid this either in 
a distinct machine from that in which the body thread was eut, or in 
thè samé machine. Wherever done, a new functiou wàs given tP an al- 
ready body-threaded screw, which was tp be gimlet pointèd. The plain- 
tiff says, by his expert, tha,t the patent "shows for the first time, so far 
as I kpow, a machine for cutting a gimlet point npon a screw which bas 
idready a thread eut upon its bodyj and which screw, of itself, gives 
motion and pitch control to a vibràting pointing tool to gimlet point thfc 
trcrev^ itself." The plaintiff, thereibre, insists that the proper construc- 
tion of the second claim is to make the combination of four éléments, 
the two specifically named, viz., the sériai tool and a former, and the 
twp whose présence is necessary to make the whole machine operative, 
-viz., a threadèd rest and the screw, and that, unless this is done, the in- 
vention, which the patentée called his" third improvement," will not be 
'clàihied, There is no clâim which in terms describes the combination 
^f the pointing tool, former, screw, and threadèd rest, but my belief is 
Jthat thë patentée intendedthat the first claim shoulddescribe and in- 
rclude the i invention of pointing the screw aiter the dies had performed 
/theiriipart of the work, and consisted of the combination of threadèd 
rest, already formed body screw, and pointing tools, the threadèd rest 
iafl4r Wrew to act as a leader to give motion to the tool carrier. This 
iCliçiii^ W94 thPiOii®whicJij ,in hi$ mind, correctly described the mechan- 
4sBi(wWpb iiÇi had .dmsediitoflSWy into etfect the leading, new Mea^ ©f 
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the invention, viz.4 tbe taking an aireadybocty-threaded screw and eut-' 
ting a point upon it by a subséquent opération, so that both. thïêfeds' 
shall coïncide, this being done by the action of the threaded rest and 
the screw, as a leader, to impart motion and pitch control to the tool' 
carrier. A guide, which was then a well-known instrumentality, wtfiiW,. ■ 
in bis judgment, be used, as a matter of course, in connection with thie' 
pointing tool. This part of the invention is far from being contained in ' 
the second claim, which was for the invention, which be characterizes * 
as his "second improvement,"and wasexpressed alniost in the languagC' 
of the descriptive part of his spécification. The patentée deemed that a 
spécifie part of his invention was the sériai tool, made with a sériés of 
eutting edges, in connection with a former which so controls the radial ' 
movement of the cutter that as it is carried forward by some actuating * 
means successive shavings will be eut from the point of the blank. In-' 
asmuch as this claim is substantially in the language in which thé pat- 
entée described his second improvement, it would be a strained con-^ 
structioh to iniport into it two omitted parts of mechanism. The pat- 
entée regarded his sériai tool and the former as a separate and distinct 
invention, his patent was drawn accordingly, and the phraseology pf the 1 
third iniproyement, which was not specifically and in terms used, can-. 
not be pushed into the patent by reading into the claim for the second 
improvement two unnamed éléments. The theory of the plaintiif' s case 
is that ine validity of the second claim requires the constructioa wliwb , 
was given to it. Tbe bill is dismissed. 



Bdrgess V. Châfman a al. 
(Circuit Court, D. Massachusetts. Deoember 13, 1890.) ' 

pATBîrrs roK Investions— Iu-ttsckt Btaob ErPECTs— Noveltt. 

Claims I and 'i of letters patent No. 2»6,T09, «ranted to J. W. Koell, October IS,' 
188fi, for tmprovements in illusury dramatic enects, for a combiDation wbereby al) 
tbe ibcfdents of a horse-race may be simulated, are not void for want of novelty, 
thougb most of the éléments are old, as in ûo prior deviue are the éléments so com- 
bined.a» to produce the same efCeut. 

In Èquity. iu 

Frederick P. Fish and Simonda d Burdett, for complainant. 
James H. Lange, for défendants. 

Coi.T, J. This is a motion for a preliminary injunctîon. The bill 
sets out two patents granted to J. W. Knell, (who is the same person 
as the complainant,) for iuiprovemenfs in illusory dramatic efl'ects. The 
first patent, No. 256,007, dated April 4, 1882, bas for its object the 
production on the theatrical stage of the appearance of a person, ani- 
mal, or vehicle traveling aJong a road of considérable length. The sec- 
ond patent, No. 286,709, dated October 16, 1883, consists of an appar 
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ratus to détermine the position, upon the endless path or road shown in 
the first patent, of a horse or other moving animal. By means of the 
devices described in the second patent, as the spécification states, "ail 
the incidents of a horse-race may be simula ted, the horses alternately 
gaining and losing ground." This resuit is accomplished by means of 
an endless belt or path mad'e sufEciently strong to bear the weight that 
is put upon it, hung in a suitable frame, and secured below the level of 
the stage fioor; a windlass, mounted upon a suitable stand adapted to 
be firmly fixed in a position in line with the endless path; a rope or 
wire, secured at one end to the saddle girth or moving object, and, at 
the other end, wound about the windlass, and a bràke or lever secured 
to the stage floor, so as to control the révolutions of the roUs upon which 
the endless path travels. The claims relied upon on this motion are as 
foUows: 

(1) In a stage apparatus of the within-described class, the combination of 
the ^ndless path, a, the windlass, 6. the saddle or saddle-girth, d, or other 
harness part adapted to be secured to a horse or çther moving object placed 
upon tnë path, and the wire, e, Connecting said windlass and harness, and 
cohàtrùctedl to be extended and retracted, ail substantially as described. (2) 
In 'à -stage apparatus, the Combination of the moving panoramic scène, h, 
with the endless path, a, the windlass, h, the saddle-girth, d, or other har- 
niBSs parti and the wire, e, ail substantially as described. 

The substantial défense in this case is the want of patentable novelty 
in thte'Burgess device in viëtr of the prior state of the art. The afiida- 
vits upon this point are voluminous, but they rangé themselveË Undèr 
three heads: (1) The apparatus produced at Neitsch's Theater, Galves- 
ton, Tex., about 1860, in a play called "The Frontier." (2) The appa- 
ratus produced at the Walnut Street Theater, Philadelphia, in a play 
called the "Gross of Lead," in June, 1878. (3) The apparatus produced 
at the Globe Theater, Boston, in a play called "Si Slocum," in Septem- 
ber, 1877. Without entering into a detailed discussion of thèse prior 
stage devices, this can be said, that no one before the complainant ever 
oonstructed an apparatus to produce the effect of a horse-race upon the 
stag«. While it must be admitted that most of the éléments that enter 
ihto the Burgess combination are old, still I do not find in any prior de- 
vice .the windlass, wire, saddle-girth, and tread-mill, so combined asto 
produce the effect described. Upon a careful review of the whole évi- 
dence, I shall sustain the first and second claims of patent No. 286,709, 
and grant the motion for an injunction. Motion granted. 
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TOBMAN V. WaSON MANUF'a Co, 
(Circuit Court, D. Massachusetts. December 19, 1890.) 

1. Patents pob Inventions — Suits for Infbinoembnt— Pleadino. 

In a suit for infringement of letters patent, complainant will not be allowed 
to file a supplemental bill, making other persons défendants, In which the princi- 
pal allégation is a charge of conspiracy between the original défendant and such 
other persons, to maintain the défense, and wbich does not allège that such other 
persons hâve infringed the patent, where défendant excepta to its filing.'and noth- 
ing has ocourred since the flliug of the original bUl requiring a supplemental bill. 

2. PbACTICE— EXHIBITS. 

The court will not compel défendant to aie an ink-drawing of an ezhiblt whiob is 
on die in pencil, on complainant's motion. 

In Equity. 

James H. Mandeville, for complainant. 

Benjamin Price aud Andrew McC'illam, for défendant. 

CoLT, J. The complainant in this case moves for leave to file a sup- 
plemental' bill. The original suit was broùght by the complainant as 
the owner of letters patent No. 192,014, granted to George S. Roberts. 
for certain iraprovenients in the construction of railway cars. The bill 
charged infringement on the part of the défendant, the VVason Manu- 
facturing Company , and contained the usual prayers for an injunction. 
and accouRt. By the proposed supplemental bill, the Boston & Albany 
Eailroad Company, the Boston & Lowell Railroad Company, the Qld 
Colony Railroad Company, and A. A. Polsom are made défendants, and 
the main allégation of the bill is a charge of conspiracy entered into be- 
tween the original défendant, the Wason Manufacturing Company, and 
thèse other défendants, to maintain the défense of this suit. The bill 
further allèges that thèse défendants are members of an association com- 
prising overone hundred railroads, and called the"Eastern Railroad As- 
sociation," and that the Wason Manufacturing Company handed over to 
this association the défense and maintenance of this suit. The bill then 
sets out certain facts in support of the alleged conspiracy between thèse de-^ 
fendants. The bill prays that an injunction may issue against the Wason 
Manufacturing Company, restraining it from conspiring with the other 
défendants, apd that it be ordered to take upon itself the defense'of this 
suit; also, that thèse other défendants may be restrained from intermed- 
dling in or maintaining the défense of this suit; also, that the Wàsbii' 
Manufacturing Company, or the other conspirators, be compelled to pay 
over to the comj)lâinant, by way of damages, ail the expenses thus far 
incurred in the prosecution of this suit. 

The allowance of this supplemental bill is not assented to by thç de- 
fendant, but is excepted to on several grounds, viz. : , 

(1) By the proposed supplemental bill an entirely new and distinct Js^ue 
is sought to be raised. (2) Becaose the suitis hotdefective, and nothing has 
occutred since the filiiig of the original bill whicb calls for or require^ tbe):âl- 
ing of a supplemental bill. (3) Becaiise the bill complainant proposé^ tô Ole 
is not à supplemental bill or coutinualionoltbe original suit, andirot^ ïa 
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no way affect the decree originally prayed for. (4) Because the new défend- 
ants mentioned in said alleged supplemental bill are not thtreby made parties 
to the original sait. (5) Becaiisé it ià noWrhere alieged* in said supplemental 
bill thatthe parties made défendants thereto liave infringed the letters patent 
granted to Kobféi*tb( às set foitli in the Original bill. (6) BeCailse the decree 
prayed for by the original bill would not affect tlie new parties mentioned ia 
said suppleipental bill. (7) Because by said alleged supjïleuâental bill the de- 
fendàiîts ïhëréto are charged with the crime of conspiracy, thé remedy for 
whiciits iby indictinent or information laid bythe atlorney of tliecoinmon- 
wealth.^r other public oftieer, and not by a bill or suit in equity. (8) Be- 
cauSe the statùtqry remedy provided by congress for infringement of letters 
patent is spécifie as to what inay be charge, and theie is, no clause in the 
statuts lookiiig. to conspiraijes. (9) Because said alleged suppleuiental bill 
is scandalous and impertinent. 

I &m of opinion that thèse exception3, taken as a whole, are unan- 
swered by anything brought forward in complainant's brief, and that, 
by the ruies of equity practjce governing biils of this character, it is clear 
that the filing of this supplemental bill should not bè allowed. 

The complainant also moves that the court order the défendant to file 
an ihk-àràwing of an exhlbîtknown as "Sketch of the Roebling Patent." 
The exhibit on file is in pencil. I do not think it would be proper for 
the'côqrt to niake such an ôrder. The counsel for défendant has charge 
of the puttiHg in of proofe on his side of the case, and he may, at de- 
fendant's rièk, oSer an exhibit in one fortn or another. If it should 
tum put that the Hues in lead-pencil on this exhibit becatne indistinct 
or ohliteriElted, it would seetn to be a loss to the deleudaut, rather than 
to the complainant Mutions deuied. 



Fee et al. V. Orient Guano MANUF'd C3o. 

(Circuit Court, K D.New York. Augu8t 19, 1890.) 

t. BBAMBy— WBOÎfOFtJL DlBCHABOB— DaMAGB— PlSHIÎJG VeSSBL. 

A master and orew wrpngfuUy discbareed by the owner of a fisblnç; vessel from 

' ëtuployment under à Rbntraet for thé entlré season, wageàto be in the ratio of the 

•; ,. guantity of ,flsh caught, majri'refoyer damages for such disoharge, based on the 

amount tb,e^ would bave received as wages on tbe catch of the wbole season, less 

thé aîùount'àctûally paid ibetSt, and any wages éarned by them during the season, 

', «ftertfanirdispbarge. ; • ' 

S. ^AMS-tReLBASB AND DlSCBAIlOÏ. , 

' ' A réceipt by tbe màstër tn sùch case for bis wages in fuU to thé timé of fais dls- 
'.^ÈbJargelsno bartoa liber jfor wages for the residue of tbe seasun, the évidence 
„'. sbowing that it was not inteoded as a settlemeot f or tbs wrongtul discbarge. 
"' ' Afflrïnïnè36Fed.Rc-p. 609. 

•irt Admirai tj*. On app(àl from district court. 36 Fed. Hep. 609. 
Goodrich, Dendy & Goodrich, (or lï^elànta. 

Evarts, Choate d; Beaman, ïbi claimantB. 

i 

BiATCHFOEb,' J. I concur with the district judge în the vîews ex- 
prei^é;d,'by hitu in biâ opinion, filed Septeuiber 24, 1S8S. I also agrée 
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that the exceptions of the Kbelants to the commîssîoner's réport must bé 
overruled; that the libelants Field, Clark, Kidney, Corrigaû; Côllins, 
McGuirk, Early, and Kruger, respectively, must recover the àmounts 
reported by the oommissioner in tiidr favor, with interest from the date 
of the report, May 18, 1889, but that the libelants John Fee, 'Pn?;ë, 
Mitchell, and Pidgèon, respectively, muât repover one-half of the amoUiits 
reported by the Coratnissiop;erin their favôr, with interest frpm the date 
of thé report, May 18, 1889; that the libelfints recover their costsin the 
district court, taxed at $208.85; and thatneither pari^ recover aoy costs 
of this court. ^ - 



■ ■-'■■■■';■■'■,'' The Albany. "'','," 

ipiitrici Coyrt,E.D. Mîchigan. Deoember 8, 1800.) , 

1. Sij.VAOBT-I.iJtBH'rrT OF Salvor— Bmbbzzmmbst. .; 

A salvor ip bound to take such care of the prpperty Saved as a prudent person 
' takes bf Usown property, a,nd is liable fOr tbô plùndehù^ or émbezzl'éiiiénii of àuch 
property by KiB servants or agents. ' ,- '■ < '■: 

a. &aippi»G-^DijTr «fF'MÀaTKB— GiFT ov Cahoo. '■• ' i' î 

Wbpe tbeniasteriOftbu etranded vessel mayv in case of urgent .neceAsit;y,'tbrow 
ovérboard pr. otberwise sacrifice bis cargo to.obtain the release of bis7,çsaeLbe 
bas no rigbt to give it avray. Under'sucbcircumstancesî thé doneë takes no' titte 
to thé property, is liable therèf or as ballée, and ia bound to sùrrendlér it' Qitob 'tUo 
âemand.oi ttie.own6r. .■': <: ^' , i:..:.; ri--: ; 

:8. SaIVAGB— EMBBZïliBMBST BT SAifVOa. , !; i : Il 

Libelants, wbp were the pwners of a tug, contracted to rpnder certain isçrylces 

to a str'anded propeller for an hourly compensation. During the pérformaiice of 

such services' shé recelved pn board A partof the cargo of the propeller, whicta the 

offlcers and cre w of the tug subsequentl;|r embezzled and divided among themaélves. 

, Held, ^at libelants were cbargeable n^tth the yalfte of tbe property so ietsbçzzled. 

4. Same— NÈoLiOEîtcE— Lakcbnt bt Thikd Persons. 

Twp lighters wbicb alao belonged to libelants were aiso employed in removing 
portions of her cargo, and were sent by libelants to a wharf to wbichtbe public 
could obtaia accessby day or night While laying there, a party ofknàrailders 
came during tbe night, and, by collusion with the men in charge of the Ugibters, 
stole a large part of their cargoes. Beld, that libelants were guilty ef négligence 
in f ailing to take proper care of the property, and lyere liable for its value. 
6. Sahb. 

During the performance of thèse 'services the offlcers of the tug enterëd iiito a 
oorrupt agreemeut with the men in charge oftwo other lighters, in which libelants 
had no interest, to tow them to the propeller and back for a share in suob)Part of 
the cargo as they might seoure. Thèse lighters were also laden with t,be cargo of 
the propeller, ail of whioh was subsequently embezzled or stolen. Held, that suoli 
agreement was not bindlng upon the owners of the tug, aad that tbey were not 
liAble for the property so embezzled. i : i : , . ; 

(^llaJms by the Court) |i 

In Admiralty. '" ' 

On libel for salvage and cross-libel for embezzlement. : yi ^ ; 

Tb'3 libellwas filed to recover the sum of $805 for the use byîji^ pro- 
peller Albany of libelant's tug Major Dana for 73 hours, from .$,|0!cÎQck 
A. M. of Noveraber 28, 1887, at $10 per hour,^:and for 3 ;day8?iiU8e of 
àiUghten^at $25 pec day ^ during the âame period. IQ' «tippari'of 
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their daim, libelants offere(î in évidence a bill, certified'by the master 
Of the Albany, for this amount. 

The answer and cross-libel alleged — 

"That by said hiring it became and was the duty of the master and crews 
pf s^id tugand lighters to take ail proper care and use ail proper skill in such 
Service, and in savingand preserving such part of the cargo as they might re- 
ceive upoii the said tug and lighters from suid propeller, for the owners 
thereof. Respondent dénies that they took ail proper care and used ail proper 
skilJ in saving and preserving such cargo; « * * that said services were 
performed in so carelesa, négligent^ and incompétent a manner that a l:)rge 
amount of property which tliey undertook to transfer from the said propeller 
by the said tug and lighters was lost to this respondent by reason of the 
négligence and incompetency of those in charge of said tug and lighters." 

The facts developed by the testimony were substantially as foUows: 

About 6 o'clock in the evening of ïhursday, November 24, 1887, the pro- 
peller Albany, of 1,917 tons burden, bound from Chicago to Bntïalo, laden 
with a lîvge and valuable cargo of flour, corn, lard, and raerchandise, stranded 
upon Foe's reef, in the straits of Mackinaw, near Bois Blanc isiaiid, and about 
7 miles from Cheboygan, during a thick, driving snow-storm. The lateness of 
the season and the exposure of thelooality combined to make the steamèr's 
situation most periious, and warrantëd prompt and energetic measures for her 
speedy release. During the ni^ht she sounded alarm whistles, and tbrew 
overboard a considérable quantity of lier cargo, so that by dajlight of Novera- 
ber '2ôth the waters were covered with sacks and barrels of ilour, and the 
shore by Duncan and Cheboygan lined with tlie abandoned property. About 
V o;clock in the morning of Friday, November 25th, her mate was sent to 
Cheboygan, the nearest port, for assistance, and upon the way met respond- 
ent's tujî, Major Dana, under charge of W.lliain Elliot, libelant's gt-néral 
agent and manager, whô. hearing the signais of distress from the Albany, 
had taken the tug, and was then upon his way to her assistance. Tliere was 
also onboard one Ilarry Uoberts, foreman and manager of libelant's mat-hine- 
shops at Cijeboygan. ïhe Major Dana proeeéded to tlie Albany, and on her 
arrivai there "Capt. Frank Williams, master of the Albany, and Elliot, 
master of the tug, agreed upon terms for the use of the tug at $10 an liour. 
Capt. Williams also agreed to pay $25 a day eaeh for ligliters which Elliot 
agreed to provide for the salvage of tlie AUiany's car-jo. At the same time 
the captai n of the Albany requested Elliot to bring liira out a gang of men to 
help unload his boat. The tug left the Albany, returried to Cheboygan, ob- 
taincd two lighters and a number of laborers to work in handling tlie cargo, 
and about 11 o'clock returned to the Albany under the command of Capt. 
Chartes Robinson, her regular master, and with William Elliot still on 
boHi'd. The lighters were at once made fast on the port side of the Albany, 
jandwere promptly laden by the men brou ght out from Cheboygan, who were 
hired for, paid by, and worked for, the Albany, and were not in the employ 
of the libelants in such service, or subject to their orders or control. One 
Todd, who nevcr seems to hâve been in libelant's employ, was selected by 
Capt. Williams as time-keeper. Wliile tlie lighters were being loaded on the 
port side of the propi^ller, the Albany's crew were throwing tlour overboard 
on the starboard side. On one of the lighters was put ail the lard in the 
cargo, 50 tierces, and a large quantity of tlour in 140 and 280 pound sac-ks 
and barrels. The other llghter was loaded wholly with flour. Capt. Will- 
iams'anstructions were that the flour and lard should be taken to Cheboygan 
and warchoused. Seeiug the ûour throwa overboard from the Albany, Capt. 
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Bobinson asked Capt Williams to throw some of it on his tug. The latter 
told bim to bring her along-side, and he did so, and tlie^' did tbrow upon the 
deek of tbe tug, around the pilot-house and in her cabin, 30 to 40 sacks and 10 
or 12 barrels of flour. 

The tug then proceeded to Cheboygan witb diapatches, and while there the 
flour, except the portion in the cabin, was unloaded upon McArthur's dock. 
Kobinson claimed that be siipposed that the property had been abandoned by 
the Albany, and that it belonged to him, and told the man in charge of tbe 
dock that when he got time he would corne and take care of it. But when 
afterwards he went for it he was informed by the man in charge of the dock 
that it had been put with and shipped in another load. ïhe tug returned to 
the Albany with dispatches, and found the two lighters loaded, wben they were 
taken in tow by the tug to Cheboygan. The captain of the Albany had in- 
strucled Todd to put a gang of men on the lighters, with a man in charge, 
take thern ashore and unload the stuff in the Michigan Central warehouge. 
In obédience to thèse instructions, Todd selected a gang of 15 or 20 men to 
go upon the lighters, and one John Knox to take charge of them. Thèse men 
were selected from those unloading the Albany. This man, Knox, did not 
seem to bave been in the employ of libclants at this time, although he had 
been prior to that. The lighters, with the men on board and in charge of 
Knox, left for Cheboygan about 1 o'elock in tow of the tug, and as soon as 
they got away from the Albany her master gave orders to throw the cargo 
overboard, and they rolled it into the water as fast as they could frorn both 
aides. When the tug left the Albany with thèse lighters, her master was in- 
atructed by the captain of the Albany not to bring back any more lighters; 
that be would not try to save any more, and he told the captain of the iSauga- 
tuck.tbe same thing. The two lighters were taken to Cheboygan, and appli- 
cation made to the raihoad for a warehouse. The agent replied that it would 
be necesaary to get permission from the head oiBee at Bay City. Whiïe the 
lighters were lying at the Michigan Central Railroad dock, the men on board 
them were stealing the stuff, and throwing it overboard so that they could 
better steal it. Owing to tbe excitement caused by the great sacrifice of 
property by the Albany, libelants concluded it would be unsafe to leave the 
lighters there with the loads upon them overnight, and decided to take them 
to their private dock at Duncan city for greater security. The property at 
Duncan was the sole property of the libelants, the neiuhborhood being sparsely 
settled. It was situated about a mile and a hiilf from Cheboygan, and libel- 
ants had repeatedly left lighters loaded witb flour at their docks there with- 
out loss. The public had no access to said docks without permission, and by 
going through libelants' private grounds. As the tug waa proceeding with 
the lighters from Cheboygan to Duncan, her captain was hailed by men upon 
two other empty lighters, known as tlie Nelson and Bob Kobinson lighters, 
who wanted to know if they were throwing stuff overboard from the Albany, 
and requested him to give them a tow eut there. In answer to this request, 
EUiot aaid to the master of the tug: "If the boys can pick up some flour, you 
can take them out; we bave nothing to do with it. " The two empty lighters 
were taken out as far as the dummy, and left there, while tlie two loaded 
ones were taken to libelants' di)ck at Duncan city, tied up, and left in charge 
of John Knox, who, for part of that day, liad been working upon the Albany. 
The tug then returned. picked up the empty ligliters, and took them out to 
the Albany, reaching her after dark, between 7 and 8 o'elock p. m., when 
they were laden that night with flour and corn, and towed to the Nelson and 
Cass Ilôuse docks at Cheboygan by the Major Dana. Later in the evening, 
at Knox's request for some one to belp him pump the lighters, oneLeiscbman, 
whose day's work fur the libelants was euded, was requested to go to the light- 
v.44i'.no.6— 28 
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618 and assist Knox. Wheïi the tag with the empty lightèrs arrived afcïhe 
idbany, tïe failure to get the warehousè was reported to her màstér, and he 
■was ihforttied that the two flrst lightèrs had been taken to Duncan city and 
laid upfor the night. He asked if Knox liad been left in charge ofthemi 
ànid, upôn bfeing informed of the faict^ replied: "Ail right, take them to Che- 
bbjfgali hëxt morning, and ilnload them." When the tug rèturned to the 
Albltty tritli the einpty hghters, thé inen were still thiowing corn and flour 
ovèrbôàrd; The meh in charge of the Hghters sought to obtain some 6f the 
stuff 80 being abandoned, 'aiid piacSed one iighter on each sideof the Alhany. 
Oné ClarK; iù chargé of the lîghteï Nelson, etairaed to hâve bought frora the 
matèabdut 30 to 40 bushels of eom «nd aboot 30 barrels of flour for a merely 
riOoiihÉiiBum. The Bob Rébinâon waa lôadèd in substantially the saine way, 
àhd noi aéebiïrit was kept of what went on ©itheir of thèm by any One on thé 
Albàiy, althongh thé Bob Robinsoii is sald to hâve had afull loacl. and her 
«sapàcity waS' eStimatéd by some Of thé Wltneasea as being between 300 to 
'400 bàrrèlSi Thé flOur aùd eôrn werisàhottt the same ttme being sold ott the 
Albanytoothéf parties. Whilethe two ligbtera were being loadnd, there was 
rôlled Upôtt the tug otf one ofthenoiby some of the men/for themselves, 
f roinl' 10 1(» 14 barielë of floûr. The tng then took the two lightera back to 
Chéboygàfl,' and left them there late Fridùyevening. Her mâster, Holnnsonj 
lef t her Iheré, and went ta his home in Ghéboyganfov the night, ànd.Elliot 
took thi'tug to hèr dock at Duncan. n'Oth the cargoesofthétirst two light- 
era îeft at fiunctin City, thët^e were stolen that nlght21 tierces of lard and a 
large qùaiiiity of flour, estlniatéd at abotit 211 bàrrels. Théflonrand corn 
WhicK'éottitioôed the loada of thé SécOM tiwo ' lightèrs, the ' Nelsott »nd Bob 
KobiBIsttn lightèrs, which weretoWéd by'tlié Major Diina into the Cheboygàn 
rivëri kiid there aniadèh, Wks oili StOlehV and- divid'ed amdttg the men on 
board (tfjihfem. TSotéi sa'ckot barrit of flour or a bushfl of (^ot-n was spared. 
Whéh ftiè tug réaohed Dtinésn; after lèaving the ifelson and Bob Kobinsoh 
lighteris'ât' Cheboygàn, thé flour on her, which had bt-en probured by Capt. 
EobibàOn in the morning, a;Hd not IfftatMcArthur'sdoèk, and that put upoh 
it by Gjtnïpbell ahd otiiers in thé evehing, Was divided between the men. 
Sohfe o^ itVàs left on thé dOck at DunCah, and afterwards put on one oï the 
lightera, taken to Cheboygàn, put into thé warehousè, aàd sbipped, witb the 
resti to thé trànsportation Company. - 

H. Ç.Wimer and W. S.. Humphrey,toTlihé\an\a. 
H. HtSwan, îoi cl&imaxit. 

Brown, Ji., (qfter stating the facts ca ahove.) The real question în this 
case is whetherthe libelants are responsible for the wholesale plunder of 
the property placed upon the tug aiid thèse lightèrs, and the answer tb 
this practica.lly dépends upon the further questioti whéther the men in 
charge pf such tug and lightèrs were employed by the libelants or by the 
Albany, or, were merely marauders acting upon their own responsibility. 
• There is no doubt of the gênerai proposition that salvors are bound to 
take sueh care of the property saved as a prudent person takes of his 
own property ; that they are liable for thé conséquences of their own nég- 
ligence oi^inîsconduct; and that, in Çjise of a grogs breach of trust or 
cEnbezzleinent pf thé prpperty, the court may decrée an entire forfeit- 
ureof théirclaim upon the same principle that a seaman's right to 
wageS may be forfeited by his misconduct. MasmVi. The Blaireau, 2 
Crànch^/ 240; TAeiSenafor, Brown, Adm. 372; Jones, Salv.o. 7* 
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With regard to the responsibility of a principal for the wiUful or 
criminal acts of his agents and servants, the gênerai rule is still as laid 
down m:McManus v. Onckett, 1 East, lOé; Foater v. Bank, 17 Mass. 479; 
and Maliv. Lord, 39 N. Y: 381,^— that the master is not liable for the 
willful acts of his servants, committed without his express or implied 
authority, unless, at least, they are done strictly within the scope of 
their employnient; buttbere is no doubt that in the case of inn-keepers, 
common carriers, nnd ship-owners, they are, upoft grounds of public 
policy, liable for the embezzlement of their servants and agents, {Schief- 
Jdin V. Harvey, 6 Johns. 170; King v. Shepherd, 3 Story, 349; The Ni- 
agara, 21 How. 7; Nugent v. SmiiJtk, 1 C. P. Div. 33; The William. Taber, 
2 Beii. Z29; The E. M. McChesney, 8 Ben. 150.) Thus in The Amiable 
Nancy, 3, Wheat. 558, the owners of a privateer were he|ld civilly liable 
for tho acts of her crew in plundering a neutral vessel; Mr. Justice yioEY 
observing that — 

"Tliis ia a suit against the owners of the privateer, npon whom thelayr 
has, frum mutives of policy, devulved a responsibility for the comiuct of thé 
oiHcers and crew employed by I liein. * * • They are innocent of tlie de- 
merit of this transaction, having nelther âirect(*d it nor countenanced it, nur 
participated in it in tlie slightest de^tree. Under such circumstances, we are 
Of opinion that they are boimd to repair ail the real injuries and personal 
vvrungs Bustiined by the libelants ; that they are not bouiid to the extent of 
vindietive damages." 

See, also, The Anna Maria, 2 Wheat. 327. In Taylor v. Brigham, & 
Woods, 377, it ia said that— 

"The law treats the captain of a boat as in somé sort a subrogated prlncU 
pal, or qualiQed owner of the ship, possessing authority in the nature of ex- 
eriitori.il power for the time biiiig, and his liability, founded upon this con- 
sidération, extends not merely to liis contracts, but to hl j own négligences, mal- 
feasunces, and misfeasances, as well as to tliose of his olHcer:) and cruw. 
* * * Tlie owners are even liable for tlie willful anl mali lous acts of 
the master, done in the course and within the scope of iiis employiuent." 

How Car the liability of the owner of a salving vessel extends for the 
misconduct of his officers and crew may admit of some doubt. The au- 
thorities upon this point are not allogether in haruiony, and perhaps 
the prevailing rule cannot be better stated than by saying thnt the owner 
is not liable Ibr the secret and iudependent acts of his crew ; but it would 
be a singuJar anomaly to allow them a claim for salvage when the very 
purpose for which the service liad been undertaken had been deleated 
by a Wholesale plunder of the property savetl. In the case of The Bos- 
ton, 1 iSum. 328, 341, Mr. Justice Story says: 

"In cases of salvage, the paity founds hiinsnlf iii)on a meritorious service, 
and upon an implied understanding that he brint,'s before ihe court, for its 
final award, ail the property saved, with eniire good faittr, and lie asks a com- 
pensation for the restitution of it uninjured and unt-mbezzled Iiy h. m. ïhe 
mei'it U not in saving the property alone, but it is in savihg and restoring It 
to the owners. However uieiitorious tlie act of saving may hâve been, if 
the property is subsequently lost, and never reaches the uwnef, no compensa- 
tion cap be claimtd or decreed. * * ,* What claim could be mure ex* 
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traordlnary than an enuneiation by a salvor in a court of justice that he had 
'sayed the property, and had perpetrated a gross fraud or theft upon the 
Ownér« for the purpose of withdrawing the property from him, and then to 
ask, in the same breath, for a compensation for his labor, iiotwithstanding 
hiB iniquityî" 

In the case of The Idand Oity, 1 Black, 121, a barque in distress had 
been taken in tow by a steamer and brought into port; but while "in 
possession of the steamer the ofScers and crew of the latter broke open 
the chests of the master and seamen of the barque, robbed them of their 
clothes, watches, and money, carried away the quadrants and barome- 
ters of the ship, rifled trunks on freight, and this pillage was coœnjitted 
extensively, and upon a plan of gênerai plunder, by the mate and many 
of the seamen, without opposition from any of them." It was held that 
ail the salvage apportioned to the crew should be forfeited on account of 
their misconduet, but that the owners of the steamer were entitled to 
their proportion. 

In the light of thèse authorities, let us consider the relations of thèse 
parties to the libelants and to each other. Libelants owned the tug and 
first two lighters. They were also largely engaged in lumbering and 
machine-shop business, and a gênerai store; owned docks, mills, and 
shops at Duncan oity, and employed several hundred men, who lived 
in the neighborhood, and who, when the mills were shut down, took 
employment where they could find it. Witness EUiot was the "gênerai 
outsid e foreman " of libelants; had " the gênerai oversight of ail the outside 
work»;' having fuU contrai and authority over the hiring and employment 
of the tug. He made the bargain for the use of the tug and lighters in 
this instance, and accompanied the tug upon ail hertrips to the Albany. 
How fàr he shared in the plunder of this property may admit of some 
doubt, though the testimony tends to show that a portion of it was left 
at his house, at least without his dissent, and, that he vvas standing upon 
the dock whilé the fiour was being taken away from the tug, and must 
hâve known what was being done with it. He seems even to bave di- 
tebted a part of it to be sent to Roberts, his brother-in-law, who was 
foreman of the machine-shops, though it is but just to him to say that he 
made restitution of one tierce of lard that he had received, after keeping 
it for about three months, and paid for most of the flour. Robinson 
was the màster of the tug, and commanded her throughout the day, exoept 
upon her first trip, when the bargain was made. He was not only privy 
to the couspiracy, but received a portion of the plunder, though he 
seems to bave afterwards lost it. Roberts was libelant's foreman, was 
actually engaged with the others in the plunder, receiving a tierce of 
lard and four and a half barrels of flour. McDbugall, the engineer of 
the tug, admits receiving eight or nine sacks of flour. George Smith, 
the fireman, also received several barrels, while the rest was divided up 
among the crew. 

I do not sée how it is possible for libelants to escape liability for the 
lo^ of the property laden upon the tug. It was claimed with respect to 
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this that the flour waa only rolled upon it to save it from being thrown 
into the lake, and that it was virtually a gift from the captain to the 
men upon the tug; but, as the lighters had been hired for the express 
purpose of savingthe cargo, itisvery improbable that the captain should 
hâve intended to give away that portion of it which went upon the tug. 
Aside from the improbability of his doing this, Capt. Williams had no 
right to sacrifice property in this way. It was not within the scope of 
his authority to give away property which could possibly be saved, and 
the crev/ of the tug were bound to know this, and were bound to deal 
with the property as salvors. A man cannot give away that to which he 
has no title. The master of a vessel has possession of the cargo for the 
purposes of transportation and delivery, and he has no more right to 
give it away to another than he has to sell it, and put the money in his 
own pocket. A gift under such circumstances conveys no title, and the 
donee is chargeable for the conversion of it as for embezzlement. 

With regard to the property on the first two lighters, the case is not 
essehtially dififerent. Under instructions to take them to Cheboygan 
and put their cargoes in warehouse, the lighters were towed to Cheboy- 
gan, and libelants, failing to obtain the use of the Michigan Central 
warehouse, sent thçm to Duncan city, where it was their clear duty to 
see that they were kept in safety until they were unladen. They were 
left in charge of one Knox, a man who had been employed for jeveral 
seasons by libelants, but who had been paid off the Wednesday night 
previous. He had been takeu off with a gang of men to the Albany, 
worked on her eight hours, for which Todd, who had been recommended 
by Capt. Robinson of the tug to Capt. Williams of the Albany as a time- 
keeper, allowed him $60. Knox says his time with libelants "went 
right on" under an arrangement with Roberts, and for this generoaity he 
allowed a charge of $10 to be placed against his account for Roberts' ben- 
efit. Knox was put in charge of the lighters at Duncari city, apparently 
by the orders of Robinson and Roberts, and perhaps with the consent of 
Capt. Williams of the Albauy, under whose pay he was at the time. 
He exhibited his faithfulness to his trust by gettmg drunk, going to 
sleep, permitting the cargoes of the lighters to be looted by a gftng of 
miirauders during the night, and sharing in the plunder. Leischman, 
who was sent by Roberts to go down to the lighters, stay with Knox, 
and help him pump them ont, had not been to the Albany at ail, but 
was an employé of libelants, and had been working in their shop, running 
the boit-machine. He says that no instructions were given to him 
about taking care of the property, and gives this as an excuse for ofFer- 
ing no opposition tothe raid that was made upon the lighters that night, 
and for receiving his share of the plunder. Indeed, both Knox and 
Leischman, instead of protecting the property, as it was their duty to 
do, seem to hâve been the aiders and abettors of a gang of thieves, who 
«ame to the dock that night with such wagons as they cOuld obtain, and 
c-arried away ail their vehicles would hold. In the morning, the light- 
ers were careened so much to one side that they had to bestraightened up 
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before tlwsjr pould be takm badf to Cheboygan to unload . In ail , some 
14 pr J.§,^rsop8partici;pated in this spoliation. ;: 

Coiicediag that libêlantsidid. not stand in the position of a comraon 
carrier with respect to.tbràe cargoès, they at least were bound to take 
reasonable and proper eare of them, and to make good losses occasioned 
bythe négligence o( their servants. Brind v. Dale, 8 Car. & P. 207. 

The défense thatKnox was hired by thc master of the Albany to take 
care of this property ; that it was intrusted to him by the expressed di- 
rection ofiGapt. Williams, and that libelants are not chargeable for his 
breach of trust, is plausible, but not altogether sound. Granting that 
Knox had been or was. in the. pay of the Albauy, the évidence is clear 
that Capt, .Williams instructed Todd to take the lighters, and unload 
them in the Michigan Central warehouse at Cheboygan; that, failing to 
obtain this warehouse, libelants assumed charge of the lighters for the 
night, and sent them to Dunean city as a safe place for them to remain. 
It is scarcely sec^sary to ,eay that sending them to a dock which was 
apcessible to the public by day and night — so easy of accéss, indeed, 
that the amosant pf the Ipss was ohly measured by the capacity of tfae 
vehiclea that were driven there to take it away— is not such care as a 
prudent, nian would take pf his own property. Irrespective of the ques- 
tion wbether Knox was in the eniploy of the Albany or not, we think 
that libelants, ar« chargeable with gross négligence, under the circura- 
Btancesj and, with the exoifement then prevailing in that neighborhood, 
lu sutfe^ng the barges to lie at a wharf open to the public, and appar- 
ently withputany protection. 

The case, so fer as cPncems the Nelson and Bob Robinson lighters, îa 
gpvçrnedby différent considérations. Thèse lighters were not owned by 
libelauta. They had no interest in them, and no personal knowledge that 
they had been towed to the Albanj'. Whîle there is abundant évidence 
of ?i cprrupt flgreement between Elliot, Robinson, and the masters of 
th<ese lighters tp; ;tow them to the Albany ànd back for a share of their 
plunder, auçh «greement was eutirely «utside the scope of their agency 
and ernploy ment, and bound only the parties to it. It is true that Capt^ 
Williaiiis may bave su pposed that thèse lighters belonged to libelants, 
biit no représentation of that; kind seems to hâve been madeto him, and 
suçh waanpt the lact, Libelants appear to hâve been entirely innocent 
ofjany complicity in this entire transaction, and it is unjust that they 
should be held reeponsible forthe acts of étrangers, or evenof their em- 
ployés, wheu they clearly exceeded their authority. It is no part ofthe 
dnty of the manager or master of a tug.to permit her to be engaged in à 
m^rauding expei.lition of this kind, and is so far outside the scope of 
their emplpyûietlt.tthat the owners are not bound byit. 
^ The «évidence in this case diacloses a very singular misapprehension 
up<W the pftrtQf a^ certain class of peoplewith regard tothe duties of the 
pMjbUfi tpwards y«ssel8 in idistress, and with regard to the ownership Pf 
prppertythroiVRB oyerboanl or unladen from them. SP far irom being 
njpved by the misibrtunes; of . the Albany to extend to her suoh ^sistance 
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as was în theîr power', her signais of distress seemed to hâve been inter- 
preted as an invitation to everybody to help himself to whateverhe oould 
lay his hands upon belonging to the cargo. Indeed there is a médiéval 
flavor about the coqduôt of the men engaged in this wrec.king expédition, 
which inrtuitively recalls to the student of maritime law the customs of 
the Gauls, as stated by Judge Petees in his observations upon the laws 
of Oleron, who were in the habit of seizing upon the cargoes of vessels 
stranded upoq their coasts, and confiscating them to the use of the lords 
of the^oil, and of either selling their crews into slavery, or sacrificing 
them ^8 an offéring to their gods. Happily, the crew of the Albany 
ijsrere preseryed from this fate, as she succeeded in extricating herseÛ 
from 1he,re<ef,:and steaming to a port of safety. , • J 

There must be a decree for the libelants for the amount of their biU^ 
and a décrie «for the cross-libelants for the value of the property tâken 
from the tug and the first two lighters, lessthe amounts received ib se'ti- 
tlement and payment for the same, and a final decreé for thé party în 
Whose favor a bàîaiice is found to be due. The case will bé referred to 
a conataïèsionërto report this àmpunt, upon the testimony alréady ta^en 
and ëudi fuithèr testimony as may be oiïeréd, within 30 days fromithis 

4site.: ..': ::,' V ■,;, '" ' • 



' i BbadY ». Thê Bendo and Ths: Sampson. ; ' ;! 

|, (IHgtrfot Court, J5. Jt>. Firglnio. Deçemberao, 1890.) , 

COLUSIOir-^TEAHEBS — LOEB OF StEEBAOB WaT. ' 

Wbere a Bteam-shîp, while in relations to a ste^-tug and her tow descrlb^ by 
rflles of navigation 19 and 22, in stopping for thé purpose of coming to anchor,losea 
her steerage way, and dlsables herself from complying with those rules by keëpin^ 
ont ;ol the tug's way, and a collision ensues, held, that the steam-sbip was in fault, 
and must pay the damages. 
{Syiuibus bu tl*e Court.) 

In Admiralty. Libel for damages from collision. 
Harmanadn & Heath, for libelant. 
Whit^wst & Hughes, for the Sampson. 
SAarp <fc iZu^fAes, for the Bendo. 

* 

Hughes, J. The libelant was owner and master of the barge Kàté 
Brady, that was sunk in the entrance to Hampton Roads, between Old 
Point Comfort and the Rip Raps, in contact with the English steamer 
Bendo, at about half past 9 on the night bf September 1, 1890, which 
was a clear, moonlight night. No vessel was anchoted in this channel 
on the occasion except the steamer Waddy, which lay about a quarter 
mile off from Old Point, very near the point of collision.; The jChannel 
hère iâ 11, mile wiide and its depth of wtei? full $Q isftt, À siarong fl.ood- 
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tidewas coming intothe Roads atthe time. The barge Kate Brady was 
in tow of the 8team-tug Sampson, upon a hawser 80 lathoms in length, 
and was lashed abreast of two other barges, she being on the port side. 
The tug and barges were coming in from across Ghesapeake bay, en route 
for Norfolk. When the Sampson and her tow were about hal¥-way be- 
tween Thimble and Old Point lights, the steamer Bendo, which wascoming 
froHi Baltimore bound for Norfolk, rounded Thimble light, and followed 
the Sampson on a course some distance southward, on the Sampson's 
port aide, until the steamer and tug were nearly abreast of each other 
ofif Old Point light. The collision occurred while the Bendo was mak- 
ing ready and endeavoring to anchor. Capt. Masingo, master of the 
tug, gives the foUowing account of what transpired in respect to the col- 
lision: 

"I was in the pilot-house and on deck at différent times; was on watch at 
the time. After vre passed the Thimble light coming up the Roads, we were 
steering for Pig Point liglit S. W., ^ W., and we discovered a steamer com- 
ing ùp âstern of us, and running nearly parallel, as near as 1 could judge. 
When we got up abreast of Old Point light, or near about, the steamer had 
draWed up abeam of us nearly, and I ordered my man to port his wheel, and 
keep S. W. by W, half a point, so as not to crowd him too much. That or- 
der was obeyed. I went into the pilot-house again, and a few moments aft- 
erwards, when nearly abreast of Old Point wharf, I looked ont ot tlie door 
and saw the steamer approaehing us at about an angle of thirty or forty de- 
grees, and commenced to slng ont soraething, 1 went to the pilot-house, and 
lie said, 'Keep clear of me.' I ordered the wheel a-port again, and told the 
man to keep her a-port; and she [meaning the tug] w;is heading directly for 
the steamer Waddy, [or Wally,] which was lying to anchor on our starboard 
side; and hé did so, and I told him to steady. I suppose he was going W. by 
S., I S., as near as I can corne to it. He [meaning the tug] veered oflf, and 
continued that until he got just close enough not to ruu into the Waddy, 
when the Bendo cleared ray stem, so as he would not hit me. I stopped my 
engiée.and remained so until afterthe collision. We passed I suppose within 
thirty or forty feet, possibJy forty, from the Waddy, and after the collision 
occurred 1 had my wheel to starboard, and came ahead, so as to pull the tow 
clear of the Waddy. ïhe tow then passed very close to the Waddy. I u nder- 
stood the one who sang out on the Bendo to say that his steering gear was out 
of order. When they sang out to me to keep clear, 1 said, ' Why can't you 
wait until I get by?' and they answered that their steering gear was out of 
order, or sometiiing to that effect; that was what I uuderstood." 

Testimony of the Bendo's witnesses shows that what was really said 
was that the Bendo had been getting ready to anchor, and had no steer- 
age way. Capt. Masingo further says that the Waddy was lying not 
over a quarter mile from Old Point wharf; that he was abreast of her 
when the collision of Bendo and barge occurred; and that at the time 
the Sampson was not over 30 or 40 feet from the Waddy. George 
Young, wheelsman on the Sampson, testifies: 

"We were about entering Harapton Roads off Old Point light, and I saw 
a steamer corne up on our port side. Thë captain sang out about the same 
time, and asked if it was an English tramp, and I said, * Yes.' He said, ' Oive 
way to him,' and I gave way, until he told me to steady her. We were both 
going in about one direction at that time. We lost sight of him then, and a 
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few minutes afterwards I saw him again, and this time the captain said. 
' Give way, or port the wheel,' and I ported again. I was then heading right 
for another steamer, ancliored on our starboard bow. The captain opened 
the door and said, ' Look eut for that other steamer.' Of course I could not 
ses what occurred astern. We passed within about forty feet of the vessel 
on our starboard bow. * * * The last I saw of the Bendo she livas almost 
at right angles, going ahead. * * * There was no order to starboard the 
helm Vjef ore the collision. That order was af ter the collision. We had stopped 
the Sampson before that order." 

Higgins, the engineer of the Sampson, testifies: 

"The engine room is flush with the deck. I was on deck on the port side. 
The steamer came until her bow was abuutour fore-rigging; then she appar- 
ently took a sheei-, and closed in on us, and got within something lilie thirty 
or forty yards. I could hear the men hallooiiig, but could not tell what they 
were aaying. I am a little deaf. I ran into the engine room to stand by the 
engine, as I saw there would be a collision. I tliought she would hit the 
Sampson; her bow was coming towards the Sampson. Our boat sheered oft 
a little, and then, on the starboard bow, there was another steamer ancliored. 
There was a strong flood-tide. I did not take account of the distance, but we 
were not far from the anchored ship, and did not liave room to get off on the 
other side. Directly after I got in the engine room, our ship came close by 
the [anchored] steamer's bow, and I slowed down and stopped the engine." 

The masters of two of the barges were exarained on behalf of the 
Sampson. They testify that the Sampson moved ofif to starboard when 
the Bendo hailed, and kept that course up to the moment of collision. 
They say that the Bendo was moving forward, and ran into the barge. 

No witness, of the seven or eight exarained in behalf of the Bendo, has 
given, in narrative form, an account of the collision, and the circum- 
stances under which it occurred. Ail of the testimony is in the form 
of question and answer; most of the interrogatories elaborate, niost of 
the answers brief. This defect in testimony puts the court at the disad- 
vantage of having to sift out, from very short statements of witnesses, 
in voluminous dépositions, the theory of the litigant's case. I will state 
their substance as well as I can: The witnesses for the Bendo ail con- 
cur in saying that the Bendo moved up, on a course nearly parallel with 
that of the Sampson, from Thimble light till nearly abreast of Old Point 
light, at a distance, one course from the other, of 140 to 150 fathoms. 
They say that then the Bendo stopped her engine for coming to anchor, 
and reversed her engine to back. They say that in a few minutes there- 
after the Bendo began to move backwards, and was so moving when the 
collision occurred. They say that, before the time the Bendo stopped 
her engine to anchor, the Sampson had changed her course more south- 
wardly, which had brought the steamer and tug within 40 or 50 yards 
of each other when the Bendo stopped to anchor. They say that the 
Sampson continued that course, and approached so near the Bendo as 
to cause the latter's men to cry outto keep ofif, but that thewarning had 
no effect; so that, although the Sampson herself cleared the Bendo, yet 
the barges in tow of her were drawn into collision, in which the barge on 
the port side was sunk. They say that, when the Bendo slackened up 
to anchor, ehe had got up rather more than abreast of the Sampson, 
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wltieh #âs two or three points alàfttfae Bendo's beam. They say, in 
proof thàt the Bendo waa moviidg badkwards at the time of collision, 
that ihe backwater frorù her prop^lèr had reached to mid-ships of tho 
Bendb. They say that the barge ïan into the Bendo. They say that 
the course of the Sampaon for a few minutes before the collision was in 
the form of a curve, which took her around on the port side of the 
Bendo, and that by taking this course she drew the barges against the 
bow of the Bendo, and broughton the collision. Such is the substance 
of the testimony of ail the Bendo's witnesses. In respect to a few con- 
troverted particulars, I will cçpy some spécial testimony. Capt. Amlot, 
muster of the Bendo, says, in answer to interrogatories which I omit: 

"At ten or twelve minutes before the collision, the Sampson was three 
points Oiioiir 9tai'board quarter, and 160 fathoms abaft our slarboard beam. 
We got up abreast of the tug, but did not pass her. The pilot hailed the tug 
to keep off, as she was abOut to come to anchor. In the ten minutes, and 
shortly bèfOre the collision, the tug was approachitig the steamer, and she 
cOntinued to come closer^ which caused our pilot to bail the tug to keep off, 
as we were about to come to anchor. She was Ihen thirty or forty fathoms 
off. The tug took nb notice of our request, and proceeded to cross our bows. 
The tow line was made curvilinear by that movement. The Ëendo did not 
àt ahy timewhile in Hampton Boads go ahead of the Sampson, or at any time 
pass her boW;." , 

Edward Ramsey, the second officer of the Bendo, in charge of the 
ailer-deck, testifies that ten or twelve minutes before the collision the 
Bendo, having stopped her engine, signaled to the tUg to keep off; that 
he heard bothmaster and pilot call tû keep clear, as they were coming 
to anchor, arid had lost sleerage way; "could not Say whether we were 
passing thé Sampson or not." 

Such is the ténor, and I think the substance, of ail the testimony of. 
fered for the Bendo. I come now to décide Upon testimony as conflict- 
ing as was ever ofiFered in a collision case. Ail parties agrée that dam- 
ages are (îue the libelant, and must be paid by the owners either of the 
Bendo or Saiitpson. As the channel in: which the tug and steamer were 
moving was a mile wide, and as the steamer Waddy was anchored 
■within àquatterof a mile of its norlhern orOld Point side, leaving three- 
quartm of a'milé of clear channel on the southern side, it was natural 
that the Sampson, incumbered with a tow, at the end of a long hawser, 
moving in advance of the Bendo, shOuld make for the wider part of the 
channel'/ leaving the anchored steamer to starboard. The tug had a 
right to choose this side of the channel. The resuit showed that the tug 
took no more than was necessarj^ Of this, part of the channel, and did 
actually pass within 50: feet of the Waddy. The barges in tow of her 
indeed deared the Waddy; by only four or five feet. Hère is an undis- 
puted fâct,i that a steam^tug coming fromThimble light to Old Point, 
in a channel clear for three-quarters of a mile, took her course through 
so little of this channel on her port side for three-quarters of a mile that 
she passed wdthin 60 feet of the anchored steamer on her starboard, and 
her tow wit^ini five feet. From the course thus pursued by the Sfimp;' 
son irom Thimble light into the Eoads, the testimony of the tug shows 



. BBADY Î?,.THE BENDO. : , 448 

tbat sbe changed oçly so far, at the çall of the Berdo, as to portjisr 
helm, and to bring herself nearer.to the Waddy than;Rhe had intended,te 
pass, Notwithstanding the strenuDUS insistenceof the witneeses of the 
Bendo that the tug must hâve starboatdéd her helm, aud thereby brought 
herself to port of her original course, and down upon the Bendo, l ftta 
constrained to believe that the Sampsondid not change her course to 
port, or change it at ail, except, at the request of the Bendo, by bearing 
off to starboard under a ported heira. 1 aro constrained to bejieve that 
the Bendo having imprudently chosen the time for anchoring, hayipg 
lost her steerage way, and her bow having begun to swing to starboard, 
those on board of her, being strangers in thèse waters, and it being in 
the night-time, were unable to form any correct judgment of courses or 
points of the compass, and were mistaken in thinkiug that the tug was 
going to port, when she was really veering to starboard. Nor can I 
bring myself to think that the Bendo had got to moving backward. 
That her propeller was backing vigoroUsly, I hâve no donbt, and I hâve 
no right to doubt that the backwater from it had run as far along the 
Bendo as amidships ; but I do not accept this latter fact as proof that 
the steamer had yet obtained a backward raovement. It was a yery 
strong fiood-tide, and such a tide could itself bave carried backwater as 
far as mid-ships even if the ship had been moving forward at a slow 
speed, and even though the ship were, like the Bendo, 345 feet in 
length, with 43 feet of beam. At any rate the backwater was not 
proof of backward movement, and we hâve the testimony of the men on 
the barges positively declaring that thé Bendo was still moving forward 
when she ran into the Kate Brady. What, then, is the state of the case 
in respect to the laws of navigation? Rule 19 requires any steam-vessel 
in risk of collision with another steam-vessel, which she has on her own 
starboard side, to keep out of that other's way. Rule 22 requires every 
vessel overtaking another to keep out of the other's way, and rule 23 
requires the vessel which is not required by rule 19 and 22 to keep out 
of another's way to keep on in her own course. Whether considérée! as a 
vessel approaching the Sampson, or as a steam-vessel having the Samp- 
fion, another steam-vessel, on her starboard side, it was the duty of the 
Bendo to keep out of the Sampson's way. Instead of doing so, the 
Bendo chose a time for coming to anchor unfavorable to doing so con- 
sistently with her duty of keeping out of the- Sampson's way. In com- 
ing to anchor, she lost her steerage way just when she absolutely needed 
it for the purpose of keeping out of the tug's way. She had a right to 
anchor wherever she might bave chosen to do so in that spacious road- 
stead ; but in coming to anchor it was her duty to so contrive as to keep 
out of the way of the vessel on her starboard side, which she had been 
overtaking. In failing to do so, and in giving up her power of steerage 
way just when it was essential to her performance of imperative duty, 
she committed the fault which rendered the collision unavoidable. She 
confessed her fault when she sang out to the Sampson that it must 
keep off, and that she had lost her steerage way. That confession is as 
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undeniable as it is fatal tô her case. In losing her steerage way at that 
moment, of ail others, she was falally at fault. 

It is claimed in behalf of the Bendo that, although she was the over- 
taking vessel before she reached the vicinity of the collision, yet for a 
little while anterior she was abreast of the Sampson, and even more than 
abreast, and had the Sampson two or th.ree points abaft her beam. Yet 
her captain expressly says that he had not passed the Sampson. But 
whether he had passed or not is immaterial in tbe présent case. She 
had corne up into the vicinity of the collision as the overtaking vessel, 
and could not then and there throw ofif the responsibility of that charac- 
ter by getting slightly ahead of the other ship. If a dog in chasing an 
ox runs forward and tries to seize the ox's nose, he does not thereby con- 
vert the ox into the chasing animal. If the Bendo had followed up the 
barge, ànd, instèad of running into her stem, pushed ahead; turned, and 
made Ibr the bow of the barge, sinking her, it would be converting a 
great and wise rule of navigation into a déception and snare to hold that 
the barge was the overtaking vessel. Besides ail this, the Bendo had 
the Sampson on her starboard side throughout the adventure, and was 
bound to keep out of the way of both tug and tow. 

As to the point made in behalf of the Bendo, that the tug had no 
lookout, and that it was through this fault that the collision occurred, it 
is to be answered that Capt. Masingo states that he was on watch on 
the upper deck and in the pilot-house of the Sampson at, and for some 
time before, the moment of collision. The proper place for a lookout on 
auy vessel is that point from which he can best see objects and obstruc- 
tions. The courts do not undertake to détermine the proper place by 
any général ruling. A good place on the deck of one vessel may not be 
the proper place on another vessel of différent conformation. The pilot- 
house deck of a steam-tug is the most elevated place on the tug; and the 
pilot-house itself, having Windows on every side, is not an improper 
place for a lookout to enter occasionally in performing his observations. 
If he be a lookout in fact, giving his whole attention to that duty, and 
is not also acting as wheelsman, engineer, or in other exacting capacity 
at the same time, it is enough. The vessel is not in fault if he be capa- 
ble and vigilant, though he be on the pilot-house deck or occasionally 
in the pilot-house itself. Capt. Masingo was on that deck, and I do 
not think the Sampson waS in fault as to her lookout. 

Let the damages sustained by the owner of the Kate Brady be ascer- 
tained by a commissioner, and I will sign a decree requiring their pay- 
ment by the owners of the Bendo. 
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The James Ives.* 

The Newpobt. 

Easton V. The James Ives and The Newport. 

(JDJstrtct Court, S. D. New York. December 16, 1890.) 

CoiMSioN— Stbameb and Bail Vessel — Parallel Courses— Change ov Coukse. 

Tbe tug N., with libelant's canal-boat on ber port side, and projecting abead of 
ber, was on ber way f rom Columbia stores, Brooklyn, to a point near Ellis island, 
In tbe harbor of New York. Tbe schooner J. I. came down tbe East river in tow, 
was cast off opposite tbe Battery, and, witb a fresb N. S. W. wind, sbaped ber 
course to go betweeu Ellis and Bedloe's islands, starting from a position on tbe 
tng's starboard band, and some 300-400 feet distant, and moving parallel witb, and 
a little f aster tban, tbe tug. Owing to ber greater leeway also, sbe was oontinually 
drawiug nearer. When about a third of a mile east of Bedloe's island, tbe 
Bohonner suddenly put up ber helm, and attempted to cross the bow of tbe tow, but 
collidedwltb tbe canal-boat. Her excuse was tbat sbe was obliged to so maneuver 
to clear a sbip auchored between Ellis and Bedloe's islands. The weight of évi- 
dence was tbat tbere was no vessel s6 ancbored as to embarrass tbe movements 
of either vessel. Held, tbat tbe scbooner's change of course was unjustiflable, 
and was tbe cause of the collision. 

In Admiralty. Suit to recover damages caused by collision. 
Hyland & ZabrisMe, for libelant. 
Robimon, Bright, Biddle & Ward, for the Newport. 
Goodrich, Deady & Goodrich, for the James Ives. 

Beown, J. Towards evening on the 28th of May, 1890, as the libel- 
ant's canal-boat Charles J. Rowe, while on the port side of the steam-tug 
Newport, and projecting ahead of her, was being towed from the East 
river, bound for the scow permanently anchored as a landing place néar 
Ellis island, she was run into by the schooner James Ives, bound from 
the battéry down the bay, and sustained damages, to recover which tbe 
above libel was tiled. There is much conflict in the évidence as to the 
place of collision, whether it was near Bedloe's island, or at least a quar- 
ter of a iriile above it; whether an anchored ship was in the way, so as 
to compel the schooner to change her course; and also as to the relative 
position of the two vessels as they came out of the East river. The 
weight of probability, as well as of the direct évidence, is tbat the col- 
lision was not so near Bedloe's island as most of the libelant's witnesses 
State, but much above Bedloe's island, and at least half way up to Ellis 
island, and pirobably at least a third of a mile eastward of a Une joining 
the two. The tug was bound from Columbia stores, Brooklyn, for the 
Bcow above referred to, and had corne along the northerly side of Gov- 
ernor's island. The schooner had been towed by a tug down the East 

'Beportedby Edward Qt. Benedict, Esq,., of the New York bar. 
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river, and was cast oflf abqut ii^ mid-river, when opposite the Battery. 
When cast off, most of her saife were set, and, with a fresh wind from 
the N. N. W., she was soon under way, at a speed of 9 or 10 knots, 
heading between Ellis and Bedioe's islands". According to the testimony 
of her master, when she got under way the tug's bow was lapping the 
schooner's 8||to, and only about 75 feet distant; His »nsT^r so states, 
and says that their courses were converging by an angle of three points. 
The two proceeded for nearly a mile, he says, until theycame so near to 
a ship anchored between Ellis and Bedloe's islands that the schooner 
could uot corne about, but, in order to avoid collision with the ship, he 
was forced to bear off towards the tug, and thus came into collision with 
the libelant's boat ; the tug not having stopped and baoked early enough 
to keep out of the way. The tug's witnesses assert, and in this they are 
corroboràted by the libelant, that there was no shipat anchor in the im- 
médiate vicinity of the collision, or so situated as to embarrass the nav- 
igation pf the schooner, or to prevent her continuing further on her 
course. Examinatiou and comparison of the testimony compel me to 
accepit in gênerai the version of the collision given by the libelant and 
the tug's witnesses, rather than that given by the schooner. It is im- 
possible that the schooner could hâve been navigated in such a manner, 
and in such relative positions to the tug, as her master claims. He 
says the tug was only about 76 feet away from him when he got under 
way; that he kept bis first course for about three minutes, then luÉfed 
in ail about two points, and thereafter continued on about a parallel 
course with the tug, until he was forced to bear away at the time of col- 
lision. The libel states that at first their courses were crossing by three 
points. If this were correct, and the boats were but 75 feet apartat the 
start, there would hâve been a collision in less than 15 secoads; if, on 
the start, tlieir headings had varied a point only, and they were then 
only 75 feet apart, at a speed of 9 knots, there would hâve been a collis- 
ion in less than half a minute. I bave no doubt that the tug's wit- 
nesses are correct in estimating their distance apart as at least 300 or 400 
feet; and, considering the uncertainty of estimâtes on the water, and the 
subséquent navigation, the distance was probably at least 600 feet, and 
possibly more. If the position of the tug was that indicated by some of 
her witnesses by the letter G on the chart, she must bave been even 
twice that distance from the schooner. If they were 600 feet apart 
when the schooner started under sail, and their courses converged two 
points, as seems probable from the testimony, they would hâve ap- 
proached within 200 feet in going about 1,000 feet, that is, in a litÙe 
pver a minute. In fact, both proceeded nearly a statute mile before the 
collision, f. e., for about seven minutes, and I hâve no doubt that the 
luff referred to was much less than a minute after the start, and when 
they were at least 200 or 300 feet apart. It is improbable that at any 
time while the vessels were proceeding upon nearly parallel courses, and 
before the schooner bore away to cross the bow of the tug, they were 
so near each other as 100 feet. The schooner was gàining sligbtly on 
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the tng, but at no time got fully ahead of her. They were undoubtedly 
graduaÛy approaching each other sideways, through the greater leeway 
made by the schooner, although their headings were no doubt about the 
same, viz. , about west. 

The libelant's witnesses confîrm those of the tug also as to thefact that 
the schooner was astern of the tug at the start. The master of the 
schooner says that soon after the start the bows of the tug were abreaat 
of his cat-head; but if at any time the tug was apparently astern of the 
Bchooner, I am satisfied that it was while her sails were shaking, and be- 
fore she had filled away, The mate says that whenthey started under 
sail they were about 100 yards west pf a line running from Fort William 
to the Battery. At that time the tug was at least that distance to the 
westward of the fort, and probably more, and, being at least 400 or 
500 feet away, there was no difïiculty, so far as I can perceive, in the 
sohooner's going astern of the tug at the start, with a fair wind, and a 
direct course down the bay. By not doing so, and by assuming, within 
9, minute after starting, a course nearly parallel with the tug, the pilot 
of the tug was naturally misled as to the schooner's destination, and sup- 
posed that she was going to anchorage ground on the western shore. 
There is no doubt that it was the duty of the tug to keep ont of the way 
of the schooner if their courses were crossing; but, from the fact that the 
schooner, at the start, did not take a course astern of the tug, as she 
might bave donc, and, irrespective of that, from the further fact that 
very soon after starting — so soon as scarcely to be distinguishable from 
coming up to the wind after first filling away — she took a heading not at 
ail crossing that of the tug, but, if anything, rather more to the north- 
ward than the tug's heading, (as must necessarily be found from the 
long distance run almost side by side, as well as by the tug's testimony,) 
it is not a case of crossing courses at ail, since the pilot of the tug did 
not know the schooner's destination, and was not ohargeable with any 
knowledge that she desired to go to the southward. He was not called 
on to give way until he had notice of her intention, or her proximity be- 
came dangerous. The schooner by the same rule was required to keep 
her course. Instead of doing so, she filled away suddenly, and ran 
across the bows of the tug. This was the immédiate and the proximate 
cause of the collision. If the anchored vessel was at that time so near 
as to force the schooner to a change of course, it must bave been equally 
in the way of the tug; but from the other testimony I am satisfied that 
the schooner's change of course was not made in the immédiate vicinity 
of any anchored ship. This case bas no resemblance to that of a neces- 
sary tack by a sailing vessel when she bas approached as nearly as is 
safe the side of a river, or some other obstruction, where a steamer must 
know that the change of course is necessary. If the anchored ship had 
been so near as to require such a maneuver by the schooner, its position 
moreover must bave been seen in abundant time for the schooner to bail 
the tug, and to signify her intention to go to the southward. They had 
proceeded for some time within easy hailing distance, and yet no bail 
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or signal of any kind was given, and the schooner fiUed away without 
warning, thus immediately bringing on collision. This, in any view of 
tbe éase, whether the anchored ship was where it was claimed to be by 
the captain of the schooner or not, was inexcusable and reckless; and, 
as it was the immédiate cause of the collision, the schooner must be held 
to blâme. 

I do not find in the évidence any indication that the tug did not do 
ail in her power to avoid collision from the time the intention of the 
schooner was made known. She had given several blasts of the whistle 
previously, because they were approaehing near to each other, and, as 
soon as the schooner changed her course, the tug stopped and backed 
Strong, thus very nearly avoiding collision. When the schooner changed, 
they were probably from 100 to 200 feet apart. Upon the évidence as 
àbove stated the case stands as that of vessels proceeding upon parallel 
courses, when the schooner, without previous notice of her intention, 
suddenly bore away across the bows of the tug without justification, and 
without any such évident or pressing necessity as the tug should hâve 
pèrceived without notice. Upon such facts thé schooner is alone in 
fault. Decree for the libelant against the schooner, with costs, ànd dis- 
missing the libel as to the Newport. 
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LooKouT Mountain R. Co. et al. v. Houston et al. 
(Circniit Court, E. D. Tennessee, S. D. Débembôr 2, 1890.) 

1. Kemoval of Causes — Kbs Adjudicata. 

Where a suit is removed to a fédéral court: àf ter thé state suprême court has < 
paased upon a demurrer flled in the suit, the décision on suoh demurrer is blnding^ 
on the fédéral court. 

2. CoNTRACT— Evidence. 

In a suit upon an alleged paroi agreement by railroad contraotorstto assume the 
debts of the raUroad company, the défendants denied making the agreement, and 
two of the company's directgrs, who were présent at the meeting at whlch said 
agreement was alleged to hâve been made, corroborated their testlmony. Two 
other directors and the seoretary of the company testifled that the agreement was 
made. Shortly after said meeting, one of the défendants wrote a letter to the seo- 
retary of the company, inwhich he questioned the borrectness of a statementof 
the company's debts, and promised to refer it to défendants' agent, but did not deny 
their liability for the debts. Beld, that the évidence was sufflcient to establish the 
contract. 

In Equity. 

C. P. Garée and Rîchmond d: Ghambere, for complainants. 

Clark & Brovm, for défendants. 

Key, J. About the year 1880, the complainant railroad undertook 
to build a line of road from Chattanooga, Tenn., to Rome, Ga. The 
contract for the building of the road was first made with J. C. Stanton 
& Co., but, before mueh work was dohe, J. C. Stanton & Co. aurren- 
dered their contract, and it was canceled, and a new contract was made 
with the défendants. They were to complète the road ready for the roll- 
ing stock within a year, and were to be paid per mile $8,000 of the 
paid-up capital stock, and $22,000 in the first-çlass mortgage bonds of 
the company. The bonds and stocks were to be issued, as needed, at 
the request of the défendants. This contract was reduced to writing, and 
executed by the parties. There is no dispute as to this contract, whlch 
was written, but complainants alleged that there wàsânoral understand- 
ing and agreement made at the same time, that the défendants would/ 
pay ail the debts of the railroad and also the debts and expenditures 
made by J. C. Stanton & Co. under their contract. Défendants deny 
that there was any such oral contract, aiid insist that it would not be 
binding. Complainants filed their bill, alleging that the debts men- 
tioned in their bill were to be paid under this agreement. The cause 
began and was for some time prosecuted in the state court. 

Our attention must first be directed to a demurrer which was disposed 
of in the suprême court of the state. Défendants' counsel insists that 
the judgment of the court upon the demurrer was erroneous upon prin- 
ciple and upon authority, is not eonclusively binding on this court, and 
should be disregarded. In Duncan v. Gegan, 101 U. S. 812, the court 
held that — 

"The tpansfer of the suit from the state court to the United States court did 
not vacate wbat had been done in the state court previous to tbe removal. 
The circuit court, when a transfer has been effected, takes the case in tbe co|i- 
v.44F.no.7— 29 
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ditioD it was wben the state court was depiived of its jurisdiction. The c!r> 
cuit court haB no more power over what was done before the removal than 
the state court would hâve had if the suit had remained therein. It taises the 
case up where the state court le£t it ofC." 

Section 721, Rev. St., provides that the laws of the several states, ex- 
cept where the constitution, treaties, or statutes of the United States oth- 
erwise require or provide, shall be regarded as rules of décision in trials 
at common law in the courts of the United States, in cases where they 
apply. It bas been said: 

" This court does not claim any supervisory or appellate power over the state 
court or judge. It merely entertains jurisdiction of this suit because of the 
citizensliip of the plaintif, and, being thus called on to adininister a law of 
the state of Georgia, it will, if possible, follow the décision of the state judge. 
A state statute, when it appertains to rîghts and titles in things having a per- 
manent locality, and a construction is placed upon it by the highest state court, 
becomes a rule of décision in the fédéral courts; but the rule does not apply 
tocontracts." Swano C'o. v. Jf ornsow, 2 Woods, 395-406. 

Justice Clifford states the matter thus: 

" • Infinité mischief would ensue,' says Marshall, C. J., • should this court 
observe a différent rule in construing the statutes of a state from that estab- 
lished by the judicial authority of the state. McKeen v. Belaîicy's Lessee, 5 
Crancb,22. In cases depending ou the statutes of a state, the, fédéral courts 
adopt the construction given to the statute by the highest court of ttie state, 
where that construction is settled, and can be ascertained. Polk v. Wendal, 
9 Cranch. 2^; Blmendorfv. Taylor, 10 Wheat. 167.' » Merrill v. City of 
Po/-«ond, 4 Clifif. 138-147. 

The suprême court of the United States announces this doctrine: 

"SinCe the ordinary administration of the law is carried on by the state 
courts, it necessiirily happens that, by the course of their décisions, certain 
rules ^re established wbiqh becume rules of property and ^ctlon in the state, 
and liave ail tlie eSect of law, and which it would be wrong to disturb. This 
Isespecially true with regard to the law of real estate and the constructions 
of state constitutions and statutes. Such established rules are always re- 
garded by the fédéral courts, no less than by the state courts themselves, as 
authoritative déclarations of what the law is. But where the law bas not 
been thus settled, it is the right and duty of the fédéral couits to exercise 
their own judgment, as they always do in référence to the doctrines of com- 
mercial law and gênerai jurisprudence. So, when contracts and transactions 
hâve been éntered into, and rights hâve aocrued thereon under a particular 
state of the décisions, or when Ihere bas been no décision of the state tri- 
bunals, the fédéral courts properly claim the right to adopt their own inter- 
prétation of the law applicable to the case, although a ditïerent interprétation 
may be adopted by the state courts af ter such rights bave accrued. But, even 
in such cases, for the sake of harmony, and to avoid confusion, the fédéral 
courts wi|l lean towards an agreement of views with the state courts, if the 
questions. seem to them J)filance(l with doubt. Acting on thèse principles, 
f ounded as they are on cb'mity and good sensé, the courts of the United States, 
without sacriUcing their own dignity as independent tribunals, endeavor to 
avoidi and in most cases do avoid, any unseemly conflict with the well-con- 
sidered décisions of the state courts." Burgeas v. Beligman, 107 U. S. 34, 
8S, 2 Supi Cti Bep. 10. 
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Thé doctrine asserted in this case is sustaîned and declàred in EnfidB 
V. Jordan, 119 U. S. 680, 7 Sup. Ct. Rep. 368, and in many other cases, 
but it applies to cases that are alike in their principles ànd features, but 
yet différent cases for décision, and having been detCTàiined by the stâte 
and fédéral tribunals, each forum deciding ita case for itself; and the 
question is how far the fédéral court in its case is to follow the décision 6f a 
State in a like case. Whether or not a state court is foUowed in its dé- 
cision in the fédéral court has no effect upon the suit decided by the 
state court. The décision stands as the law of the case. Thè last dé- 
cisions referréd to hâve no application to the case on trial. This case was 
brought in the state court. The défendants came into that court, and 
filed a demurrer to the bill. The chancellor sustained the demurrer, 
and ordered the bill dismissed. From that decree complainants ap- 
pealed to the suprême court of the state, its highest judicial tribunal. 
The suprenje court reversed the action of the chancellor, overruled the 
demurrer, and sent the case back for answer to the merits. It is now 
insisted that the action of the suprême court was erroneous and the ac- 
tion of the chancellor right, and this court, it is iiisisted, should so dé- 
termine, or, at least, disregard the décision of the suprême court as not 
binding on this court. After the case was sent back to the chancery 
court, the défendants removed it to this court upon the grouud that, be- 
cause of local préjudice or influence, they could not obtain justice in the 
state courts. The state courts had lawful and complète jurisdiction of 
the case until it was removed to this court. The chancellor had author- 
ity, and it was bis duty, to hear and décide upon the matters raised by 
the demurrer, and the suprême court had authority, and it was its duty, 
to pass upon the action of the chancellor, and affîrm or reverse it. 
When the cause came to this court, it came bodily. None of it remained 
in the state Court. It came hère the same case that it was in the state 
court, and in precisely the condition the state court left it when this 
court took it in hand. Under the twenty-fifth section of the judi- 
ciary act, as modified by an act approved February 5, 1867, (14 St. at 
Large, 385,) where there is drawn in question the validity of a treatyor 
statute of, or an authority exercised under, the United States, and the 
décision is against their validity; or where there is drawn in question 
the validity of a statute of, or an authority exercised under, any state 
on the grouhd of their being répugnant to the constitution, treaties, or 
laws of the United States, and the décision is in favor of their validity; 
or of the constitution, or of a treaty or statute or commission held under 
the United States, and the décision is against the title, right, privilège, 
or exemption specially set up or claimed by either party under such 
clause of the constitution, treaty, statute, or commission,^— the final judg' 
ment or decree of the highest court of the state may be re-examined and 
reversed or afErmed in the suprême court of the United States upon a 
writ ôf error as from a circuit court of the United States. A district or 
circuit court of the United States has no appellate or supervisory au- 
thority over any décision, decree, or judgment of a state court; nor does 
the suprême court of the United ' States bave such, except as provided 
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for jn the twenty-fifth section of the judiciary act, referred to, and the 
actof 1867. 

Besides the décisions mentioned, there are numerous décisions of the 
fédéral courts — an unbroken Une — to the effect that the judgments and 
decrees of etate courts cannot be reviewed or supervised by the fédéral 
courts except where a writ of error lies, as above indicated. This court 
is bound to respect the décision of the suprême court of the state in its 
judgment in regard to the demurrer, and regard it as a détermination 
binding upon this court, even though it might be erroneous. The dé- 
cision of the State suprême court in this case is found in 85 Tenn. 224- 
226,2S.W. Rep. 36. Itsays: 

"Houston & Co. interpose a demurrer upon several groands, the only one 
of which that was pressed in the court below or in this court is that the bill 
shows a promise, net in writing, to pay the debt of another, and, as such, is 
void under the slatute pf frauds and perjuries. The demurrer was sustained 
by the chancelier, and corn plainants hâve appealed. In this we think there 
is manifest error. The verbal promise or agreement by Houston & Co. to pay 
thèse debts was the considération for which Stanton & Co. surrendered tbeir 
contract, and for which the railroad company canceled that contract, and en- 
tered into a less advantageo<is one with the défendants. The contract of 
Houston & Co. to pay such debts is 'a new and original undertaking,' upon a 
valid considération passing at the time, and does not fall within the statute." 

Ail that the court décides is that the undertaking to pay complainants' 
debts was not within the statute of frauds, and therefore need not be in 
writing; but that much it did décide. This case is not like that of Bat- 
tie V. Street, 85 Tenn, 291, 2 S. W. Rep. 384, In this last case there 
was a demurrer which was sustained bj' the chancellor, but, on appeal, 
was overruled by the suprême court. After the case was sent back, it 
was insistéd that the overruling of the demurrer was équivalent to an 
adjudication of the several questions arising upon the state of facts .stated 
in the bill. The court said : 

"It is to be particularly noticed that the decree overruling the demurrer 
assigna no ground for the action of the court. No opinion was flled by the 
court from which we can détermine the précise ground upon which the court 
thought the demurrer bàd. * * * Such a decree, overruling in gênerai 
terms a demurrer, adjudicates nothihg but that there is sufi&cient equity upon 
the face of the bill to require an answer. " 

In the case in hand we do hâve an opinion of the court giving the 
reasons for the action of the court. It détermines, however, but one 
question, and that is that the promise to pay the debts alleged in the bill, 
afi therein alleged, need not be in writing. Every other question of law, 
or fact, or equity is left undetermined. It is insistéd that oral testiraonj' 
cannot be admitted to enlarge or add additional obligations to the writ- 
ten agreement, and the proposition is generally true as to such matters; 
but in this case, if the paroi agreenient be proven at ail, it must be ad- 
mitted that the testimony which establishes it also proves a state of facts 
which makes the contract an exception to the gênerai rule; for it would 
make it appear that it was not included in the written contract at the 
request of thç défendant?,, find for their advantage and benefit. 
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The great question which confronts us is, was there any such oral 
agreement? There is strong testimony on both sides. Gentlemen of high 
standing and excellent réputation differ widely as to the facts. It is no 
easy matter to corne to a satisfactory conclusion as to what is established. 
It does not appear that défendants did any work, or that the railroad 
Company issued any certificates of stock, or executed any mortgage, or 
issued any bonds. The work of building the road has long since beeli 
abandoned, so that, if any vitality remains in this corporation, or any- 
thing survives for it or its creditors, it is the obligation arising from thi» 
paroi contract on the part of the défendants to pay the debts of the rail- 
road Company existing when the contract was made, and the debts and 
expenditures of J. C. Stanton & Co. under their contract. The agreement 
between the parties died in ail other respects. The défendants did noth- 
ing, and its whole project failed. At first blush it would seem that the 
railroad company did so little — slept so deeply in the exécution of its 
enterprise — that it would hâve justified the contractors in regarding the 
contract as abandoned. The subscriptions to its stock were never col- 
lected. It had no treasury, or, if it did hâve it, there was nothing in it; 
It executed no mortgage. It issued no bonds. It was certainly as life- 
less as a living thing could be. It paid its officers nothing, and they are 
now among the complainants, asking the défendants to pay their salaries 
earned prior to the contract asserted. The delendants were never paid 
anything. The written agreement is remarkable in its terms and stipu^ 
lations. The company promised to pay the contractors in securities^ 
that is, in paid-up capital stock and in first mortgage bonds. There werè 
to be issued a séries of 1,800 bonds, of $1,000 each. The capital stock 
was to be $750,000, and the consent of the défendants in writing should 
be necessary before it could be increased. The railroad, at any time thê 
défendants were to so request in writing, was to issue bonds or stock, or 
both, with which the delendants were to purchase material and iron for 
thé construction of the road. The railroad company could not make any 
other contract or sell either bonds or stock without the written consent 
and permission of the défendants, and the défendants were at ail times 
to hâve the right and option to sell and dispose of ail the bonds embraced 
in the séries of 1,800. The railroad company was to assist the défend- 
ants in negotiaiing and selling their securities, and to use its influence 
in keeping up their price. The défendants were to bave full and sole 
control and management of the railroad until completed, and the work 
on said road and its manner of exécution. Under this agreement, therè 
was little for the railroad company to do but to obey the behests of the 
défendants; so that the great responsibility of the failure and abandon^ 
ment of the enterprise would rest in a larger degree upon détendants than 
upon the railroad company. We go back to the testimony in regard to 
the alleged paroi contract. 

There were présent at the time the contract was made with the défend- 
ants four of the directors of the railroad company, Two of thèse (one of 
them its président, who presided at the meeting which agreed to the 
contract) testify that no such contract was made, as the oral one allégea 
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(iflL,tljftbillj that the written cpntract embraces the entire agreement be- 
(tw^ïl^be parties. One of thèse directors is asked if Mr. Goree did not 
,i^(juijre of.hinif ipimediately aftep.the adjournment of the meeting, if 
prçyi^ÏRn had been made l'or the. creditors of the raUroad, and if this 
idirectpir did not reply that provision had been made, and stated that the 
,4eflçn^ajDts .hadagreed to pay thedebta of the railroad. In reply he 
.pt^tps, (bat hei bas, no recpllection of such conversation- Mr. Goree tes- 
tifjgS:positively, aud with convincing partie ularity, that such a conver- 
iSajtiqi^ 4it^ occur. The director's statement to Goree is not évidence of 
tbei CQfitrapt, but the contraditition of bis material statement weakens the 
ty^uepf bis recqllection.: 

Inadditipn to the testipaony of the two directors mentioned in regard 
t;0! the paroi contract, the three defendtints swear positively that no such 
.<îoptraqt ,was rnade, or even discussed. Two ol' them, Houston and 
iKin^ey, were présent during the entire meeting, they say. Neely says 
that be did not corne to tiie meeting until a short time before it ad- 
JQurped., On the other hand, two of the directors who were présent 
^wear that such a contract as is alleged was not only made, but was dis- 
cussed; that the amount of the debts was estimated at from $8,000 to 
.$10,000; that one of the directors stated that he would withdraw, and 
Jeav^ the nieeting without a quorum, if provisions were not made Ibr the 
jpayment of thèse debts; that thereupon the défendants agreed to pay 
them, pne ofthe directors says, to the amount of $8,000. They both 
say thfit it was proposed to embody this provision in the written con- 
.tract, but the défendants insisted that it should not be done, because, 
88 çne of thèse directors says, if such a stipulation was placed wheré 
leyery one could read it, it would injuriously aflect the negotiability of 
the bonds. The other director says that they said it would prevent a 
^vorable compromise of the debts. The secrétary of the railroad com- 
paoy, who was présent at the meeting, corroborâtes thèse "last directors 
distinctly, expHcitly, and in quite a forcible statement of the entire 
transaction, The défendants say that if the payment of thèse debts had 
been required of them, they would never bave undertaken to build the 
froad. It appears from their own statements, or at least of one of them, 
that they were bidders for a lease of the Cincinnati Southern Railroad, 
wbiçh had just been completed, and that the hope of obtaining this 
lease was the inducement for entering into this contract. They agreed 
with J. C. Stanton that, in the event he would surrender bis contract, 
hei.might become a member of their firm, and they would aUow him a 
crédit for the work he had done, provided their track should be located 
upon bis track, as worked. They purchased of Hardin bis stock in the 
railroad, which was wortb nothing atall, as not one dollar had ever been 
,pa;(l upon it, for wliich they paid him $1,000 in money, and agreed to 
pay him $4,000 in bonds of the road. They say they did this to get 
hini; put pf the.way, so thathe might not give trouble about the charter 
itp tbe railroad, to wbiçh be. laid some claim. Thèse transactions indi- 
çfi^fe, pUi anxiety upon their part to secure the contract for building the 
p:pa4,;WWch naight nqt bave been overeome by an additional obligation 
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to pay net more than $8,000. The proof justifies the conclusion thàt 
ail interest and anxiety in connection with the building of the road 
ceased when défendants failed to obtain a lease of the Cincinnati South* 
em Railroad, and that from that time they desired to escape irom theîr 
obligation. 

The secretary of the railroad company gives much testimony in regard 
to what is contained in its books, and in relation to the correspond ence 
between him and the défendants, that is properly excepted to by défend- 
ants; but there is sufRcient compétent testimony to show that, very sooii 
after the contract of May 11, 1880, had been made, there was a gênerai 
conclusion on the part of the creditors of the railroad company that thèse 
debts were to be paid, aud they made a simultaneous movement to hâves 
them paid. The secretary wrote to some of the défendants in relation 
to the payment of thèse debts, and sent him a list of them. The most 
powerful évidence sustaining and corroborating the testimony of com- 
plainants' witnesses is a letter, written, evidently, on July 6, 1880, bj' 
défendant Kinsey , and addressed to the secretary. In this letter he says: 

"I hâve yours of 3d with claims that I hâve never heard of before exèept 
the $950 for paying the printing of bonds. Mr. Stanton bas some vouchers 
which lie p«id, net to exceed $1,000, which 1 hâve written to him for. Per- 
haps they may cover some of the items you sent. I hâve referred your/létteir 
to Mr. C. G. Samuels at Kome, who is the responSible party in such matters." 

There is no word of déniai of the liability of the défendant for the 
valid and unpaid debts of the railroad. The whole scope of the letter 
is a tacit admission of such liability. In this connection it may as well 
be stated that Samuels acted for the défendants in the purchase of Har- 
din's stock, and that he tendered his résignation as director May 13, 
1880, that he might "accept a position iu the syndicale with R. G. Hous- 
ton & Co." It is possible, but it seems hardly probable, that the défend- 
ants and their witnesses might hâve forgotten ail about this paroi cpn- 
tract. It is certain that the witnesses for the complainants could iio^ 
détail the facts they do, and as they do, without being guilty of swear- 
ing falsely, if the facts stated by them are not true. They deal with^ af- 
firmative, positive matters, that they say did take place. The testimony 
of défendants and their witnesses is not strictly négative testimonjF, but 
it is such as, in its nature, is négative. It has been held by the suprçme 
court of the United States that it is a rule of évidence that ordinarily î^ 
witness who testifies to an affirmative is to be prel'erred to one who t,çi^- 
tifies to a négative; because he who testifies to a négative may havor for- 
gotten, while it is impossible to remember what never happened. tîtiU 
V. Huidekopers, n Wall. 3M. ■■-.■< 

The conclusion arrived at is that the paroi contract was made as aU 
leged by complainants, and that they are liable therèon to an iamollùt 
in the aggregate of $8,000 should the debts' foot up so much. The blèrk, 
as spécial master, will report what debts of the complainants wejfei dviç 
from the railroad company on thellth of May, 1880, or before,, their 
amount, and to whom payable. Vance'a claim will not be reported^ 
Such officers of the railroad company as may hâve such debts wîU' Mot 
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be allowed înterest thereon. It appears that no salaries had been fîxed 
hy their company; thatit had an empty treasury, and was not collect- 
ing, or attempting to collect, its stock subscribed, except to a very lim- 
ited extent, and that it was largely an expérimental and inflated enter- 
prise, which they must hâve kuown, so that the principal is a full sat- 
isfaction for debts of so little merit. Interest will be allowed to the 
other creditors. The clerk may look to the compétent testimony on file, 
and take such other as he deems necessary and proper in his investi- 
gation. 



Chattanooga, R. & C. R. Co. v. Cincinnati, N. 0. & T. P. Ry. Co. et al. 
(Gircitit Court, E. D. Tennessee, S. D. December 86, 1890.) 

t. Bbmoval op Causes— Motion to Rbmand— Presumption. 

Undër Aot Cong. Ang. 18, 1888, o. 866, i 8, wMoh providea that, when a proper 
bond dQd pétition for removal are illea, "it shall be the duty of the state court 
to aecept said pétition and bond, and proceed no further in the case, " where the 
record as oertifled shows that such bond and pétition were flled, it will be pre- 
sumed, ou motion to remand, that they were duly aocepted by the state court, though 
no order of removal was entered. 
2. Samb — Sbparablb Contbovebst. 

Under sections, Id., which provides that where there Is in any removable suit a 
controversy whoUy between oltiïens of différent states, and which dan be deter- 
.mined. as between them, either one or more of the défendants actually interested 
théreiu may remove the suit, a suit in which the only controversy is between the 
complainant and one of the défendants may be removed by such défendant, though 
other persons, who hâve no interest in the suit, hâve been Improperly joined as pai-- 
■ ties défendant. 
8. Cakkiers— Trapfio Contract— Rbsoission. 

A contraot between railroad oompanies by which one company allows the other 
to use its freight dépôt and traoks in considération of rent at a flxed rate per ton 
and per car, without any provision as tO the length of time the contract is to remain 
In force, may be rescinded by either party at any time, on reasonable notice. 

In Equity. On motion to remand and on inotion to dissolve injuno- 
tion. 

McAdoo <fc Barr and Clark & Brown, for complainant. 
Lewis Shepherd, for défendants. 

Key, J. This suit was commenced in the chancery court of the state, 
and arises from a contract made by complainant anci défendant Cincin- 
nati, New Orléans & Texas Pacific Railway Company, June 28, 1888. 
The second paragraph of said contract says: 

"For the use of the fréight dépôt of the Cincinnati, New Orléans & Texas 
iPaciflc Company, the Chattanooga, Kome & Cohimbus Company will pay at 
the rate of 25 cents per ton for ail freight received and delivered at the dépôt; 
this payment to include ail services for iinloading, delivering, and way-billing, 
and eollecting the freight charges on merchandise of the Chattanooga, Kome 
& Oolumbus Company passing thiough the frfight-hoiise of the Cincinnati, 
New Orléans & Texas Pacific Company. For the use of the Cincinnati, New 
Orléans & Texas Pacifie tracks for bulk freiglit, the Chattanooga, Rome & 
Columbus Company will pay the sura of 75 cents per car on ail freiglits deliv- 
ered on the bulk tracks of the Cincinnati, New Orléans & Texas Paci&c Com- 
pany."/- :,.■.<:., 
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On the lOth of September, 1890, the Cincinnati, New Orléans & Texas 
Pacific Railway Company gave a written notice to complainant that, 
"commencing Monday, October 18, 1890, the foregoingcon tract should 
cease and détermine." On the last-mlentioned day a bill was filed, asking 
to enjoin the said défendant from terminating this contract by refusing to 
comply with its terms, for the reason, as is alleged, that the contract is 
a permanent one and can only be dissolved or ended by mutual consent 
of the parties thereto. A temporary injunction was granted, and the 
Cincinnati, New Orléans & Texas Pacific Railway Company filed its pé- 
tition, atfidavit, and bond in the state court for removal into this court, 
and the cause is before us upon a motion to remand upon the part of 
complainant's solicitors, and the motion to dissolve the injunction on be^ 
half of défendants. 

The motion to remand is predicated upon two grounds: First, h&- 
cause the bond and pétition filed for removing the cause were not &c^ 
cepted, and no order for transferring the cause to this court was made 
by the state court; second, because the cause is not removable, and this 
court bas no jurisdiction because it is not a separable controversy, There 
appears in the record of the case filed hère no order of the state court in 
respect to the removal of the canse. Section 3, c. 866, Act Aug. 13, 
1888, (St. at Large, 1888-89, p. 435,) provides that, whenever any 
party entitled to remove a suit, except in certain cases, of which this 
suit is not one, may désire to remove such suit from a state court to thé 
circuit court of the United States, he may make and file a pétition in. 
such suit in such state court, for the removal of such suit into the cir- 
cuit court, and shall make and file therewith the bond required. "It 
shall then be the duty of the state court to accept said pétition and 
bond, and proceed no further in the case." The state court has but two 
things to do. Those are to accept the bond and pétition, and to take 
no further step in the case. There is nothing in the law requiring the 
state court to make an order of removal. Its only affirmative act is to 
accept the pétition and bond. We find in this record, as certified from 
the state court, a copy of the pétition and bond for the removal of the 
cause, and that they were filed in said court October 22, 1890. The 
presumption of law is, under this state of the record, that the state court 
did its duty, and accepted the pétition and bond. An order of the state 
court would not remove the cause if it be not removable, nor would it 
prevent its removal if the pétition shows it to be removable. 

The other question upon this branch of the controversy is whether this 
is a case that can be removed. The con)i)lainant is a corporation created 
and existing by authority of the state of Georgia. The défendants are 
the Cincinnati, New Orléans & Texas Pacific Railway Company, a cor- 
poration of the state of Ohio; the Alabama Great Southern Railroad 
Company, a corporation of the state of Alabama; the Cincinnati SQuthern 
Railway, an alleged corporation of Ohio; and the East Tennessee, Vir- 
ginia & Georgia Railway Company, a corporation of Tennessee. There 
are no parties to this contract in controversy but complainant and the 
Cincinnati, New Orléans & Texas Pacific Railway Company. 
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The Cincinnati Southern, as the bill shows, has not the slightest în- 
terest in it or control oyer it. It is not a proper party to the suit, and 
J:herecan appear no reason for making it a party, unless the purpose was 
to prévint the jurisdiction, of the court. So far as the other parties to 
the suit are qoncerned, they are ail corporations of différent states, and 
of states différent from the Cincinnati, New Orléans & Texas Pacific Rail- 
way Company. The second section of the act of August 13, 1888, al- 
ready referred to, says: 

"Ani wlten in any suit mentioned in this section there sliall be a contro- 
yersiy .which is whoUy between citizens of différent states, and whicli can be 
determined, as between tliem, then either one or more of the défendants act- 
ùàjly Interested in such contre versy may renao\e said suit into the circuit 
court' bf the United States for the proper district." 

,, iThç real and only controversy hère is between the complainant and 
tbp Çîipcinnati, New Orléans & Texas Pacific Railway Company. None 
<rf,th;e other défendants hâve any intorest in the litigation. They are not 
.prpppr paiîties, and are improperly joined as such. 

, i :The question as to whether ,there be a separable controversy does not 
ftrisfi* ?in4 cannot arise, because the controversy is between but two par- 
tiïis. ;,!Phe .motion to remandis overruled. 

^ nThis, brings us to the motion of the défendant Cincinnati, New Ot- 
J^ns ; «fi; i Texas Pacific Railway Company to dissolve the injunction. 
This, ! dépends upon the construction to be given the contract. Com- 
plainant , insista that the conlract is permanent and perpétuai, and can 
only; be terminated by the mutual consent of the parties; or, if it be not 
BJieh a contract, it is one running irom year to year. The question has 
jreceqtly; been settled by Judge Jacîkson of this circuit^ in the case of 
Baliiwre <Sç Ohio R. Co. v. Ohio & M. R. Go., in the southern district of 
ObiOii(oo opinion filed.) The Baltimore & Ohio Company did an ex- 
press business. On the 29th day of tieptember, 1884, it made an agree- 
ment wJth the Ohio & Mississippi Company that the last-named Com- 
pany shouLd furnish to the other company cars and other facilities for the 
conducting and carrying on the express business on the lines of the Ohio 
<fc jMississippi Company. The contract made no provision as to how 
long lit should continue, or how it should be terminated. In this respect 
it was like the one in controversy hère. There was the following marked 
différence» ho we ver: The tenth paragraph of the contract between the 
parties in the Ohio suit stipulated that — 

"The said Ohio & Mississippi Railway Company, in considération of the 
covenants and conditions tierein contained, dutti further agrée with the said 
£aItifliqrQ,&Ohip,Railroad Company, 80 far as it lawfully may, that it will 
not njake aiiy contract relative to the forwarding of express matter over its 
sàid road with any other railroad or express company, but that the said Bal- 
timore & Ohio Railroad Company shaO hâve the exclusive riglit to forward 
express 'matter otér the Said railruad of the party of the second part." 

, , Àfts"^ ^^ foregoing contract had been in opération some years, and 
t^f pjçpress company of the Baltimore & Ohio Railroad Company had 
established and qpened offices ail along the lines of the Ohio & Missis- 
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sippi Company, tïïe latter Company thréatenéd to teripînate the cohtracl,,^ 
and took action to that end. The Baltimore & Ohio Company; flled a,, 
bill to enjoin the other company from di8i;egarding and terminating its i 
said con tract by withdrawing its cars and other iaciiities from the com-' 
plainant in that bill, and giving the express matter to some other cbm-' 
pany. There is no clause in the contract nnder our considération siftii- 
lar or équivalent to the paragraph quoted from the Ohio case, and yet 
that bill, presenting a stronger case than the one hère, was dismissed ■ 
upon demurrer alter able and ela borate argument. If that bill could ' 
not be sustained, certainly this cannot be, unless it be, as maiotained" 
on complainant's behalf, that this contract gives an interest in realty by 
allowing the use of the dépôt and tracks. It is clear that the contracii 
gives no such interest. Complainant under it bas no possession of the ' 
dépôt or control of the tracks. 

I conclude, therefore, that the injunction shbuld bedissolved; but, îri* 
order that complainant may bave opportunity to meet the exigencies of ' 
its situation, this dissolution wili not go into effect until the Ist day of ' 
March aext, at which date the dissolution will become absolute. < 



LovETT et (d. V. Prenticb. ' 

(etrci*W Ccmrt, D. Mïnnesoto. Décember 24, 1880.) 

QuiBTiNO Trn,B — JrRisnicnoN— Amocnt is Costbovbrst. j 

în a suit by the owners of separate lots, who dérive title from a common gràntor, : 
to quiet tbelr title as against a défendant who.claims to own ail the lots, the amoùnt ' 
lu eontroversy Is the value of idl the lots owned by the complainants, and not tho \ 
value of separate lots of each. 

, . ■ ; ■ ■ ■ ' 

In Equity. 

The complainants, Charles E. Lovett, Frank R. Webl^er, C. A. Stew- , 
art, and R. T. Lewis, allège that they are severàlly the owners iti feé bf '[ 
certain tracts of land situate in St. Louis coùrity, state of Minnesota, in ' 
Duluth proper, third division, according to the recorded plat therebf. ' 
The particular lot owned by each plaintiff is given, and it is further 
stated that the lands descrihed are a part Of à certain tract described aio- 
cording to the government survey, which had been laid out iato town 
lots, which are owned by 700 ditlèrént persons. That ah undivided- 
one-half interest of each of the said lots is claimed and owned in sev- ', 
eralty under conveyances from John M. Giiraan, as a common source of 
title. That Gilman acquired title to the said ùndivided one-half inter- 
est uhdet a deed from Benjamin Armstrong and wife, dated August 30, 
1864. That Armstrong and wife, Sèpteinber 11, 1856, executed and ] 
delivered a deed to the détendant, Frederick Prehtice, wliich was duly 
recoMed, of certain real estate described and bounded as iollows: 

"One uhdivideil J of ail the following described pièce or parcel of land, sit- -, 
uaté in tliecounty of St. Luuis, and territory of Miiihesota, and kOOwnand 
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described as follows, to-wit: Beginning at a large stone or rock at the head 
of St. Louis Biver bay, nearly adjoining Minnesota point; commencingatsaid 
rôclc, and running east one mile, north one mile, west one mile, soutli one 
mile, to the place of beginning, and being the laud set oS. to the Indian chief 
Buffalo at the Indian treaty of September 30, A. D. 18.54, and which was aft- 
erwards disposed of by said Buffalo to said Armstrong, and is now recorded 
with the government documents." 

That none of the plaintiflfs' lands are included in or intended to be de- 
scribed in the Prentice deed, and that Prentice wrongfully claims that 
the plaintiffs' lots are included in the land described in the Armstrong 
deed to him. It is further charged that défendant claims ownership, 
and has brought ejectment suits against several persons other than the 
plaintiffs above specifically naraed, and allèges that this suit is brought, 
not only on their own behalf, but in behalf of others claiming any inter- 
est in any of the lands which has been derived or claimed from J. M. 
Gilraan', as aforesaid, and to whose said interest an adverse claim of title 
is set up by said défendant as against the Gilman title, and who may corne 
iti to ,be madeparties plaintifTto this action. The relief claimed is a judg- 
ment adjndging that Gilman owned an undivided one-half of the land 
described in the Armstrong deed to hijn August 31, 1864, and that said 
title be quieted and settled as against the adverse claim of the défend- 
ant, Prentice, and that he be perpetually enjoined from claiming or as- 
serting, in law or equity, any right, title, or interest adversely to the 
Gilman title as against the plaintiffs and others similarly situated, and 
for such other and further relief as to the court may seem just, etc. An 
answer is filed asserting that the défendant is the owner iïi fee-simple of 
an undivided one-half of ail the lands in said complaint described, and 
praying judgnient "(1) that plaintiffs take nothing by this action; (2) . 
tfaat défendant is the owner of an undivided i of the land, and that he 
bave possession," etc. A stipulation is filed and signed by the parties 
that the amount in dispute between the complainant Lewis and défend- 
ant is less than $2,000, and so, also, between the compl^nant Stewart 
ajid défendant; and a plea in abatement is filed based upon the stipu- 
lî^tjon, and it is urged the criterion of jurisdiction of the fédéral court is 
tljie value pf the particular lot owned by Lewis or by Webber. This 
case is rempved from the state court to the United States circuit court. 
. W. W. Sî^feon, for complainants. 
Kitchd, Cohen & Shaio, for défendant, 

' Nëi-son, J. ,{after stating fhefacts as above.) Sufïicient appears to show 
that 'this suit belongs to a class over which equity has jurisdiction, al- 
thôugli the biii of complaint is framed with référence to the provisions 
of thé statute of the state of Minnesota, (section 4, c. 75, Gen- St. Minn. 
1S78.) The, action upon principles of equity is permitted in order to 
ayoid a tnultiplicity of suits, and the détermination of the motion to re- 
niand dépends Upon whether the amount in controversy in the suit is 
Bi^cieht to givé this court jurisdiction, and entitle the défendants to re- 
mpve thé saiiiè. The suit is instituted to détermine the title to the en- 
tire» triactof land, and settle the disputed claim of the defenjlant. He 
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is a common adversary, and complainants hâve a comnion source of 
title. While they respectively claim to owh separate and spécifie lots, 
divided out of the large tract described in the complaint, (and so far 
their interests may be separate and distinct,) yet the controversy is in 
regard to a common title, in which the several complainants are coUect- 
ively interested, and in which they hâve a coraraunity of interest. The 
relief asked is to establish the Gilman title and also the right of each in- 
dividual complainant to the spécifie tract claimed. The suit belongS to 
that class where a person claims a right against a great number of indi- 
viduals claiming under the same gênerai right. Equity then interfères 
by obliging the party to abide by the event of a single issue. Or where 
a number of persons claim distinct rights in the same snbject, and 
there must necessarily be a multiplicity of suits, a bill is filed to put an 
end to the controversy by a single suit; or, as better expressed by Mt. 
Pomeroy, (see 1 Pom. Eq. Jur. § 245 and following, — 
"Where a hùmber of persons hâve separate atid individùal claims and rights 
of action against the same party, but ail utise from some common cause, are 
governed by the same légal rule, and in volve siinilar tacts, and the whole; 
matter might be settled In a single suit brought by ail thèse persons uniti^Dg 
as co-plaintiffs, or one of the persons suing in behalf of the others, or eyea 
by oné peison suing for hiraself aloue." 

The complainants hère bave an identity of interest,— a, common. titlevi 
— ^and the value of the matter in dispute ;is measured by the value of. 
ail the land represented and claimed by the complainants whpse title 
is denied, and net by the value of the separate lots of each. The 
amount of ail the lots represented by the complainants is sufiicient to 
give the right of reipoval, and the motion to remand is denied. It i9 m 
ordered. , / 



GuiLD V. Phillips et éd. 

(Circuit Court, N. D. Oeorgla. .October, W88.> 

1. JuDOMBNT— Bill to Set Astob— rRAUD. 

Where a bill in eqiilty allèges that complainant's consent to a compromise decree' 
in former litigation between same parties was obtained by a fraudaient withhold- 
ing by défendants of important and material facts, well known to them, and un- 
known to complainants, which facts would priljahly hâve controlled thé case in com- 
plainant's favor, the facts being hère fully stated, and prays a decree setting aside 
the former decree, and demurrer is filed, heid, demurrer will be overruled. 

a. Same^— Evidence of Fkacd. 

G. con veyed land to his wife and children. Subsequently suit was brought against- 
G. on a promissory note by his sister, Mrs. P. Judgment was obtaiaed, and execu-^ 
tien issued on the judgmént levied on land cdnveyed to wife and chUdren. They 
filed bill alleging collusion in obtaining judgmént between G. and Mrs. P., and thât 
there was no real indebtedness on note, which was the foundation of suit, G.-^nd: 
Mrs. P. filed sworn answers to bill, claiming bona fide indebtedness. Therawàï 
compromise decree, making part of land subject to Mrs. P.'s exeoution. SùbsEl-' 
quently, during his last siokness, and shortly before his death, G. Inf ormed Mrs, G.i 
thaf'he ahd his sistet had wronged her; that the papers they fi^xed up wëre % 
f raud. " After his death she found in his papers a release from Mrs. P. to G. trUttii 
ail liabillty on the note. Other statements and circumetances are corroboraUvc^, 
andflU takeu tdgether shoir Ëoïlusioh ahd fràùd between Mrs. F. and G. 
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_ In Eqïlîty. 
jSKm?nciii8<fc Cbmgran, for complainant. 
Pifoyies & Broyles and P„ H, Bell, for respondents. 

Newman, J, Thîs ça^e is a bill filed to set aside a compromise decree 
heretofore taken in this: court. The case in which the decree, aow at- 
tacked was rendered grevif eut of this slate of facts: Mrs. L. G. Guild 
was the wife of L. A. Guild. L. A. Quild purchased a tract of land in 
De Kalb county, Ga., taking a bond for title in his own name. When 
purchase.money was paid, a deed to the land was made to Mrs. L. G. 
Guild. ^ Subsequently it is stated thatthe property was conveyed by deed 
froin Mrs. Guild to L. A, Guild. This conveyance is said to hâve been 
void under section 1785, Codé Ga., no orderof court having been taken 
approying the conveyance from wife to husband. Subsequently, how- 
ever, an instrument was exeouted by Mrs. Guild, with the approval of 
the superior court, as required by the statute, by which she created in 
the land a life-estate for herself and her husband, L. A. Guild, with re- 
mainder to their children^i five in nuniber. It further appears that dif- 
férences had arisen betweenihusband and wife, and that in theyear 1884 
they were living apart. IJ. A. Guild had a sister, Mrs. E. L. Phillips, 
a résident of the state of Rhode Island. In 1884 Mrs. Phillijas brought 
suit in this court, and obtained a jùdgment against her brolher on a 
promissory note for $1,153.74, Execution issued on this judghient, 
■whièb was levied on thé tîlaét of larid nained; the contention df the 
plàintiff a's to her righttoëtibject the land having been, as I understand it, 
that thi« làhd wasbrigiflally bbUght by L. A. Guild, the husband, and paid 
for by ihira^v and thàt Bubseqtënt cônvèyianees or changes in title were 
void as against Mrs. Phillips, the same having been without considér- 
ation, and she being a creditor at the time of the original purchase. Alter 
the levy of the exécution, Mrs. Guild filed her bill in this court for her- 
self and as next Iriend for her children, seeking to enjoin the sale of this 
land under said executif» 'upon varions grounds, among others, that 
there was no real indebtedness between L. A. Guild and his sister, and 
that the claim of.lûdebtedn^s was raere prêteuse, for thé purpose of sell- 
ing the land, and enabling said L. A. Guild, by sale of saine collusively, 
through jtiis sister, to get, title and possession away frohi his wile and 
children.. Bill-rwas answéred by Mrs. Phillips and L. A. Guild, their 
answer bein^ fi'B^orn to, in both of which it was claimed that the debt 
was a 6(»ia;^«fe existing d«bt, and that the atnount claimed was justly 
due by said L. A. Guild tOMrs. Phillips. While the, bill was pending, 
and betbre ft hearing, a controversy arose between Guild and his )vife as 
to the iKWSèaSiWn of twO of the chiîdrén. It had been agreed when they 
separated ttiflt the husbandi should keep twoof the children and the wife 
three; it beitig further agreed that they both should keep the children 
in Pe Kalb county, go .thût >the children kept by each could be seen by 
the other ^hen desired. ' Mî$. Guildvip her beîièf that her husband in- 
tènded bi) reinove the tw^ovhiidreh in fais charge to hissister's, Mrs. Phil- 
lips', in Elîode Islaiûd, tôOkbûtà writ of /id6eas çoi-^ùs foi their posses- 
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sion. Before thîs writ was had, and while in the court-house \*^îth a 
view ta a hearing, certain propositions of compromise were made, and 
negotiations ensued which resulted in giving the possession of the chil- 
dren to Mrs. Guild, and in a consent decree in the case in this court 
in relation to the land. The consent decree provided for a division 
of the land by commissioners, to be selected by agreeraent. One-half 
should be the property of Mrs. Guild, and one-half should be sub- 
ject to the exécution. This decree was carried into effect, and divis- 
ion was made in accordance therewith. The présent bill proceeds to 
State that subsequently, something over two years thereafter, L. A. 
Guild became sick. During bis sickness he was taken by Mrs. Guild to 
her home, and there nursed by her until he died. Shé says in her bill 
that before he died he said to her, in speaking of the sale of said land, 
that "he and bis sister had wronged her; that the papers they fixed lip 
were a fraud;" After the death of L. A. Guild she says that in looking 
over bis papers she found in bis trunk an instrument writlen by L* A. 
Guild, and signed by bis sister, a copy of which is as follows: 

"Grebnville, E. I., July 19, 1884. 
"Whereas my brother, Lewis A. Guild, did, on the 17th of August, A. D. 
1876, make and give to me, in the city of Atlanta, state of Georgia, Iiia prom- 
issory noté for valuable considération, for the sum of $1,153.74 dollars, now, 
for valuablexouaideration and the love I bear my said brothen and dJYers 
good eausesi I do hereby give, release, and forever discharge the said Lewis 
A. Guild from ail debt, liability, and injury in conséquence of said note. 
[Sjgned] "E. L. PHIU-PPS." 

She says this writing was wholly nnknown to her until èhe dîscovered 
it after her husband's death, during the présent year, and shôrtly before 
the présent bill was filed. She liow asks that the comproUaisé decree 
alluded to be set aside upon the ground of the concealmeut frbni her by 
her husband and Mrs. Phillips of the existence of this pàper, and their 
false représentations under oath of the existence of a bonafide indebtedness 
by the former to the latter, which she says is negatived by the discovery 
of this paper; and also upon the ground of coercion and undUe influencé 
in the effort to remove her children to the state of Rhode Island. To 
this bill a demurrer bas been filed, the real grounds of deraurrèr insisted 
upon being, first, that, as to coercion and undue influence claimed to bave 
been used to bring about the compromise decree, the biU is filed too late. 
There is much force in this objection, and, if the ground stood alone, it 
would probably control the case advei'sely to the complainant. She 
knew of any coercion brought to béar on her as well in November, 1885, 
when the settlement was made and decree taken, as she did in June, 
1888, about two and a half years thereafter, when she filed this biU. It 
seems that a longer period had elapsed than should be allowed her to 
set up this ground of attack on the decree, especially after the dèath of 
L. A. GuilH had intervened. As to the ôther ground of attack npoû: the 
decree, it is said by the défendant that the question of the bôna fidea ot 
the indebtedness of L. A. Guild to Mrs. Phillips was made iti thé fbrmer 
litigation; that the bill then filed by Mrs. Guild asserted that' thère iras 
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no real indebtedness, and that the answers denied this, and that the 
question was settled with the settlement and décision in that case. They 
also say that the mère withholding of facts in their knowledge by the 
défendants will not justify reopeniug the case; that they were net com- 
pelled to disclose the existence of this paper. I cannot agrée with them 
in this position. The existence of this release or discharge was a promi- 
nent, material, andj if complainant's avernients in this case be true, a 
controUing physical fact, known to them and unknown to complainant. 
,Good faith required them to disclose it. Moreover, it was not a mère 
concealment of a fact, if the allégations in this bill are true, but it 
was a misstatement, willfully, knowingly, and falsely made, and that 
under path. This release: bears date July, 1884, and suit on the note 
was brought in August, 1884. A court of equity will not countenance 
such concealment and gross misrepresentation as is hère shown, taking 
the allégations to be true, as I lûust on this demurrer. The demurrer 
must be overruled. 

ON FINAL HEARING. 
(October Term, 1890.) - 

Tbere has been a final hearing ip this case, and I hâve held it up for 
considération until the présent term. It must be taken as an estab- 
lished fact, notwithstanding Mrs. Phillips' déniai, that she executed the 
release to Dr. Guild, alluded to and copied in the foregoing opinion. 
The fact of the exécution of this release, and of its existence, was con- 
eealed by both Mrs. Phillips and Dr. Guild in their answers filed in the 
former suit in equity in this court. Not only was the existence of this 
release concealed, but the statement made by both under oath in their 
answers was that there was bona fide existing indebtedness on the note 
alluded to by Dr. Guild to Mrs. Phillips. It was, of course, an impor- 
tant and material issue in the former litigation whether or not there was 
real existing indebtedness from Dr. Guild to Mrs. Phillips, or whether, 
as contended there by Mrs. Guild, there was no real indebtedness, and 
the judgment the resuit of collusion between Mrs. Phillips and Dr. Guild. 
Now, as has been before stated, the existence of that release was an ex- 
ceedingly important fact on that issue. This was withheld, and, in ef- 
fecti, the existence of any such instrument denied. This, of itself, might 
make a case for setting aside the former decree, which was taken by con- 
isent. But this is not the only évidence hère which bears strongly against 
thegopd faith and proper conduct of the parties in the other case, and 
in , this W'hole transaction, There are several statements and admissions 
by Dr, Guild in référence; to the purpose of the suit and judgment on 
the promissory note offered in évidence. Thèse statements and admis- 
sions ai;e objected to on the ground that, even if a prima facie case of 
conspiracy is made put, such as to justify the admissions of Dr. Guild 
against Mrs, Phillips, bis co-conspirator, yet défendant says that thèse 
admissions are not contemporanepus with the précise transaction, which 
is attacked bere, nor a part of that transaction, so as to be admissible iu 
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évidence under the law on that subject. It may be proper to add hère 
that Mrs. Phillips' exécution was levied on that part of the land set 
apart to Dr. Guild by the consent decree, and at the marshal's sale of the 
same in January, 1886, the land was bid off for Mrs. Phillips, and that 
shortly thereafter, under a power of attorney executed by Mrs. Phillips, 
Dr. Guild, as her attorney in fact, went into possession and control of 
the land. Several statements and admissions by Dr. Guild are offered, 
made after the exécution of this power of attorney, and while hewas in 
possession of the land in controversy. The objection to this testiraony 
is twofold: Mrst, the objection just alluded to, that it was after the con- 
spiracy, if any existed, was consummated; second, that they go to dis- 
parage and préjudice the title of his principal, and in fact his landlord. 
I hâve not considered any of the évidence fairly subject to this objec- 
tion, thère being at least grave doubt of its admissibility. It may be 
proper to state further that in July, in 1884, Dr. Guild visited his sister 
in Rhode Island, and certain statements made by him before, and while 
on his way to make this visit, are offered in evidehce. Thèse statements 
are objected to upon the ground that they were made before Mrs. Phil- 
lips had in any way, so far as the évidence showed, indicated her will- 
ingness to become a party to the conspiracy. I hâve not considered 
thesè' statements. 

There is other évidence, however, in favor of complainant, which is 
admissible hère. George K. Pettis testiâed for complainant in this case. 
His évidence is as foUows: 

"I réside in West End, Ga. I did réside on Dr. Guild's plantation in De 
Kalb county, G-h.. in tlie year 1885. Nursery business. Dr. L. A. Guild was 
my partner. I formed the partnership the Ist of February, 1885, for a term 
of flve years, for the purpose of carryingon a gênerai nursery and fruit busi- 
ness. We had some trouble about the title. ïhe United States marsbal 
made a levy on the farm tliat I was living on, and I was aomewhat vexed 
about it, and went to Dr. Guild and asked him what it meant, and stated to 
hlm tliat he told me before we traded that he owned the property, and that 
it seenied we were going to be put out, and Dr. Guild took me into his oflflce 
and told me that I need not be alarmed; that the suit wasonly a form; that 
it was only an arrangement between he and his sister to get tlie land. He 
said that he had been east the suminer before, and flxed it with his sister. 
He chirirged me specially not to say anything about what he said to me. He 
stated that he had arrangea witli his sister to bring the suit in the United 
States court against him in order to get the property. I asked him if that 
was not a prison offense, and he replied that no one would ever flnd it out. 
He mentioned the subject to me three or four times. He stated that as soon 
as he got possession of the property lie would go on and do a big nursery busi- 
ness. The scheme was with Mrs. Phillips, and was as I hâve already stated." 

Thèse statements, made by Dr. Guild, as testified to by Pettis, it will 
be perceived, were made at the time the exécution was levied on the 
land, and before the sale. Thèse statements are contemporaneous with 
the transaction which is attacked. They were made to a person inter- 
ested in the mafter, and were explanatory of what the transaction really 
was. The levy of the exécution and the sale of the land was certainly 
a part of the unlawful scheme, and without which the whole proceeding 
v.44F.no.7— 30 
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wouldi haV6 been inefifeetual. If a prima fade case 6f conspiracy had 
been established by proof of tbe exécution of the release, and its con- 
cealineût in the former proceediug, then this évidence seems clearly ad- 
missible. There is no attempt lo discrédit Pettis as a witness» and his 
testimony is therefore strongly corroborative of the other évidence in the 
case, wbich bas been mentioned. In addition to this the power of at- 
torney given by Mrs. Phillips to Dr. Guild is in évidence. It was given 
after the land in controversy was conveyed to Mrs. Phillips by the United 
States marshal, and it not only authorized Dr. Guild to sell the land in 
question, but authorized him, in Mrs. Phillips' name — 

"To offer for sale, bargain, sell, and convey, or lease, or rent, or borrow 
money aod seoure said money, and exécute ail moitgages or deeds of trust 
that luay :t>e. necessary to or upon any truct or parts of.land that I may now 
hâve, or that I may hereafter acquire to myself, in any tpwn, city, or county 
in the State ofîCJeorgia." . 

She also authorized Dr. Guild, as her attorney, to fix the price of the 
l£|,nd in J^is own discrétion. It further appears frpm the testiniony that, 
althongh Mrs. Phillips says in her évidence that she sued her brother on 
thç note bççause she needed the money, that from the time of the sale 
of the land, in January, 1886, tothp lOth of June, 1888, when Dr. 
Guild died, she made no eifort to obtain any money from the sale of the 
land, but, on the contrary, she seems to bave aliowed Dr* Guild to use 
it, to sell part pfit, and retain the proceeds, and this without any pro- 
test or complaint whatever from her, but apparently with her eutire ac- 
quiescence. This whple transaction was remarkable, and looks wrong 
upon its face. It is unusual for a sistèr, fond of a brother, as Mrs. Phil- 
lips unquestionably was of Dr. Guild j to press hitn on a debt of this 
charactei', and as old as this was. It is hard to believe that this suit 
was brought with the intention on the part of Mrs. Phillips to force the 
payment of this old debt frora her brother. Of course this view of the 
subject was as apparent in the former case as it is nbw, but when the 
facts and occurrences above alluded to, and which were not then known, 
some of which bave since transpired, are added to the unusual and un- 
reasonable appearance of the transaction, it niakes unquestionably a very 
strong case, and one that maniféstly requires the interposition of a court 
of equity. It would be wholly inéquitable, in view of what is now es- 
tablished as to tbe withholding by défendant, willfully and knowingly, 
in, the former suit, of facts material therein and important to cpmplain- 
ant there and hère, to allow that decree to stand. It cannot be believed 
that, if Mrs. Guild had been aware of the facts disclosed hère, and not 
thén known, she would bave consented to that decree. The court is of 
the opinion, therefore, that complainants are entitled to a decree. 

The court bas not considered whether this decree should be granted 
on th© terms or with the conditions incorporated therein, requested by 
counsel for défendant, but will hear suggestions on the subject, and ar- 
gument, if necessary to a proper détermination of it. 
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CoMER V. Tabler et (Û. 
(Circutt Court, E.D. Tennessee, s. D. November 29, 1890.) 

1. ASSIGNMENT POB BeNEPIT OV CRBDITOBS— VaLIDITT. 

A deed of assignmentwhieh is voldable because the aoçompauying schedules ara 
defeotive is good as to the assignor nntil attacked by creditors, and a second deed 
f rom him bef ore the first one bas been attacked passes no title, even tbough the as- 
signée bas not taken possession of the property. 

3. Sam B— PREFERENCES. 

Under the Tennessee atatnte, whioh déclares that "préférences of creditors in 
gênerai assignments of ail a debtor's property shall be illégal and void, " an assign- 
ment contalning préférences Is only voidable. 
8. SaME— RiOHTS ÔF Creditors, 

The preferred creditors are entitled to thelr ratable share of the assigned prop- 
erty, iu spite of tbe illégal préférence. 

4. Same— Power dp Assignée. 

Where an assignée does not accept tbe trust, a conveyance by him of the assigned 
property, coutrary to the termâ of the assigameni, pass^ no title. 

In Equity. 

F. S, Yng&r and Yomg <fc Bogie, for complaînant. 

J2o6t. P. W oodnrd, for défendants. 

Key, J. The détermination of this case dépends npon the effect to 
be given to certain deeds which hâve been given in évidence. D. G. 
Crudup and J. H. Tabler were the members of a firm styled "D. G. 
Crudup & Co." and of another firm styled "Tabler, Crudup & Co," 
They were also the owners of the capital stock of a corporation known 
as the "Tabler-Crudup Coal & Coke Company." On tbe 30tb of July, 
1887, ail thèse concerns executed a deed to W. E. Baskette and T* H. 
Ewing, as trustées, conveying — 

"AU the property we own, et every kind, character, and description, bnth 
firm and individual property* exeei.t that exempt irora exécution under the 
exemption and homesteod îaws of Tennessee, indiuling ail our personalty, 
stucks, bonds, choses in action, reaity, and interest ia realty." 

The Tabler-Crudup Gpal & Coke Company conveyed to said trustées 
ail of its property of every character and description. The — 
"Conveyance is made for the f4)lU)Hing uses and trusts, and none other; that 
is to say, the said bargainprs, O.Qt. Crudup & Co., Tabler, Crudup & Co., and 
the Taliler-Crudup Coal & Coke Company, an- largely indebtf-d. Tlierefore, 
to secure to their creditors an egual distrltiuilon of their assets. and to enable 
ail the cretlitors to be païd the f uli araount, tliey. the said bargainors, désire to 
make and do hereby make to said trustées or the survivorof them, or the one 
quallfying as such, ail their property as a gênerai a signment for the benelit 
of tlieir creditors, to be eqiiallyshared between thetn in proportion to the 
amoimtjs of their respective di-bts. Tlie property belongingto the Taliler- 
Crudup Coal & Coke CbOipany wiil be applied to the payme.nt of tlie debts of 
said fompany. and the assets and property bf D. G. Crudup & Co. atid Tabler, 
Crudup & Co. wiil; flrst bè appliëil to the pàyiiient of the creditors of thèse 
two tirms and tbe individvialindebtedness of J. H. Tablei- and D. G. Cruitup, 
and wliere they are indorsersïor the Tabler-Crudup Coal & Coke Co.; and, if 
the property of the, said; Coal: i&tCoke Company tails tû pay and satisfy the 
creditors of said coke^companyï, tbc^ property, of said Crudup & Co* and Tab* 
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ler-Crudup Company shall be sold to satisfy the creditors of said Coal & Coke 
Company." 

The deed giyes a description of the pjoperty conveyed, and has at- 
tached to it lists of said property and of the debts secured; and on the 
date of the exécution of the deed, T. H. Ewing, one of the trustées 
named, agreed to accept th e trust created. On the 22d of October, 1 887 , 
J. H. Tabler and D. G. Crudup executed another deed, which purports 
to convey to R. P. Woodard a part of the property embraced in the 
other deed. The new deed assumes "that neither of the assignées has 
taken charge of the property assigned to them, nor assumed to exécute 
the trusts; and it is the intention of Tabler & Crudup to arrange with 
their creditors to save expansé, and avoid the exécution of said assign- 
ment." This deed provides that the proceeds of the property shall be, 
to a considérable extent, dififerently applied than under the terms of the 
èrst deed. It is admitted that the benefits of the new deed extended 
almost exclusively to the mercantile creditors of the bargainors therein. 
The first deed, admitting that its schedules of property and lists of debts, 
and the affidavits thefeto, aire defective to the extent insisted upon by 
complainants, is notabsolutely void, so as to allowthe bargainors therein, 
or any of them, to disregard its provisions. It is voidable only, at the 
most, and, if no creditor places hiihself in a position of positive and di- 
rect antagonisra to the terms of assignment, its provisions may be car- 
ried out. The debtors, having parted with the title to their property for 
the benefit of their creditors, eannot résume that title at their' pleasure 
withput the assent of those Ibr whose benefit the conveyance was made, 
since they are presumed to bave accepted the assignment. The death 
of the trustée, or his refusai to accept the trust, does not change or de- 
feat the deed. The trust remains, whether there be a trustée or not; 
and a court of equity may exécute the trust, or appoint a trustée whocan 
and will. It is clear that the second deed and the deed supplemental 
thereto were executed without power in the bargainors to exécute thém, 
and that both are void to ail intents and for ail purposes. The deed of 
assignment, however, is not void, but voidable, at most. The statute of 
the state déclares "that préférences of creditors in gênerai assignments of 
ail a debtor's property shall be illégal and void;" but this does not nec- 
essarily make the assignment invalid. Any mortgage, deed in trust, or 
other conveyance of a portion of a debtor's property for the benefit of ariy 
particular"^ creditor or creditors, made within three rnonths preceding a. 
gênerai assignment, and in contemplation thereof, shall be void should 
a gênerai assignment be made within three months; yet in both cases 
the conveyanoes would be operative against the bargainor unless some 
creditors, or trustée or assignée for the creditors, institute appropriate 
proceedings to hâve them declared void. 

Thé question arises, then, in this case, hâve we a proceeding which 
authôrizes the court to déclare the gênerai assignment void? The com- 
plainant has not put himself in a position of antagonism to the deed. 
He seeks no relief other than he can hâve under the deed, or other than 
other creditors may hâve under it. If the assignment be declafèd void, 
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he would hâve only the relief he will hâve should it be sustained» He 
is an objecter, not an antagonist. He has no attachment or other lien, 
—no position dissimilar to the other creditors in the assignaient. The 
assignment provides that the assets and property of D. G. Crudup & Co. 
and Tabler, Crudup & Co., and the individual property of Tabler and 
Crudup, shaU be applied to their individual and firm debts, and to the 
debts ofthecoal and coke corn pany which the firmsof Tabler and Crudup 
hâve indorsed, and thus became liable for; and not until ail such debts 
are satisfied, do any of the proceeds of their property go to the payment 
of the coal and coke company. 

It is insisted that complainant can hâve no relief because he seeks to 
set aside the deed. It is true that, when one beneficiarj' interested un- 
der an assignment, mortgage, or deed of trust attempts to set aside the 
conveyance, he is not entitled to take anything under it, because he has 
declined to accept its provisions. But, as already stated, complainant 
has not instituteci proceedings to in valida te the deed. If it were to be 
held that he could not take under the assignment, the same argument 
would exclude the creditors embraced in the conveyance to Woodard. 
They do not claim under the deed- of assignment. They do not accept 
its provisions, but they claim under the deed to Woodard, which they 
insist supersedes and abrogates, so far, at least, as they are concerned, 
the deed of assignment. However, under the décision of the suprême 
court in the case of White v. Gotzhausen, 129 U. S. 345, 9 Sup. Ct. Rep. 
309, the creditors provided for in the deed of trust, whose debls are in- 
cluded in the gênerai assignment, are entitled to their ratable share in 
the distribution of the funds under the assignment. In the décision re- 
ferred to it is said: 

"The circuit court proceeded upon the ground that the conveyancea, bill of 
sale, confessions of judgment, and transfers by Alexander White, Jr., were 
made without adéquate considération, and with intent to hinder, delay, and 
defraud the appellee. Upon thèse grounds it gave hini a prier right in the 
distribution of the property. We are not able to assent to thia détermination 
of the rights of the parties, for the mother, sisters, and brpther of Atexander' 
White, Jr., were his creditors, and, so far as the record discloses, they only 
sought to obtain a préférence over other creditors. But their attempt to ob- 
tain such illégal préférence ought not to hâve the efïect of depriving them of 
their interest, under the statute, in the proceeds of the property in question, 
or justify a decree giving a prior right to the appellee. It was not intended 
by the statute to give priority of right to the creditors who were not pre- 
f erred. " 

This adjudication was made in a suit which arose under the voluntary 
assignment act of the state of Illinois, which is, in its provisions gener- 
ally, similar to the Tennessee statute. The complainant and the credit- 
ors in the trust-deed, who are provided for by the deed of assignment, 
are alike entitled to their ratable share of the proceeds of the property 
included in the assignment. The exécution of the deed by Baskette did 
not change or hâve any effect upon the title to the property. He had 
never accepted the trust. On the contrary, he répudiâtes any accept- 
ance of it in his deed. Hence he had no authority to exécute the paper. 
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If, ho^Vër, hîs office or trust had any vitality as to him, îi Wàs sucïi 
orily iaiï the deéd of aâsi^htoènt gave him, and that wag to éxpeiite the 
trust and 'tô «fiFeetuaté its terms. No authority, express or implîéd/was 
given liiiiî ^tô nU]lify or destroy the instrument that creàted him. To 
do 80 woiild be à species bf légal suicide, 

The cbhcliiâion is that the deed of gênerai assignment is not void or 
avoided; but that it is in force; that under it the creditors of Crudup, 
Tabler, ahd tbeir two firms, including those who hold debts upon which 
they, <4r èither of them, are sureties or iridorsers, are entitled to a pro 
rata distribution of the proceeds of the property sold, after deducting 
the monfey paid in the dischàrge of prior liens and incumbrances upon 
thé property, including taxes thereon, and a compensation of $350 to 
Wobdard as receiyer,— ^ne-half of this compensation to be paid out of 
the mbney in bis' hàrids, or which may first come to his hands, and the 
other half eut of the funds which may last come to his hands. Tho 
CGsts of the case will be paid out of the funds. The clerk, as spécial 
master, will héar proof, and report what debts are provided for, as indi- 
cated hereinj to whom they are due, and the respective amounts due. 
Hé will alsd i^eport whether there is any other property or assets em- 
braced in the géheM aàsignment available, the proceeds of which may 
be applied tb the alorésàid debts. If so, give a description thereof. He 
mày bring bèfore him àë witnesses Crudup, Tabler, and any other per- 
sotas he màV' defem proper. He may also report as to the amount due 
complainarit, àrid the bredits thereon. The recéiver, Woodard, will be 
rèquired tô nimke but two payments in the distribution of the proceeds 
of the property isold by him,— onewhen the amount of the debts aréas- 
certained, and to wbom due, the other, when ail the funds bave been 
colléctéd.-'.:. 



CtocîiNNATi SotttH. R. Co. rt al.v. Chattanooga Euccreic Stkeeï-Raiî/- ' 

' ' "^■..''. ," ;' WAY''Co. 

Western & A. R. Co. v. Samb. 

(CTroutt Court, JB. X). Tennessee, s. D. December 24, 1890./ 

Rulhoa-d CoMP|iNiE8— Crosbinos— Injunction— Highwats, 

Wberë si éoiibt^ court deulat-ës a road tO be open as soon as certain fencés are set 

. aod olber conditions copaplied with, and the proposed road is left witb raiiroad 

tracks, fences, àod embankmébts crosslng It for U years thereafter, and tbere is 

no proof that any of thé said cohditiona were ever fullJlled, the cdunty authoritles 

bave. no; )rtght,«>;grant,^,Btreet-ça'' Company permission to lay its track along Eruoh 

' road wlthoùt' tbe consent' of the railroad company, aud tbe iaying of siicb track 

'; may be'ehjbined àt suit oftbë railroad compàuy. 

In Equityi Bill fur injnnction. 
iéuws ■SÂepAérd, ibr côrtplainants. 
Cittri <fc ifrown, for détendant. 
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Key, J. The railroads owned by complainaats nia parallel for sev- 
eral miles; that is, from Chattanooga to Boyce. To a stranger, their 
tracks would appear to be a double track belonging to the same road. 
The défendant is attempting to lay its track across thèse roads, at a point 
between Chattanooga and Boyce, and the bills are filed to enjoin and 
prevent thi?. 

The défendant has taken no steps looking to a condemnation of the 
property of complainants so far as defendant's use of it is concerned ; nor 
has it offered, nor does it admit that it is liable, to make any compensa- 
tion for its appropriation. The point of crossing is beyond the city limr 
its, but within the county, and the défendant insists that it has, accord- 
ing to the requirements of law, authority to cross complainants' roads, 
by reason of the action of the county court of the county, without the 
consent of complainants, and in opposition to their will. The conten- 
tion of the défendant is that the Harrison Avenue road which.it is said, 
crosses the railroads at the point at which défendant proposes to cross 
them, is a public road d^ly established by the county court, and that 
the county court has giveq authority to défendant to cross, them. Un- 
questionably the county court has the jurisdiction to lay out and estab- 
lish public rpads. It also bas power to consent that the défendant may 
run along the public roads of the county, but in each case the law imr 
poses légal methods and limitations. AU must be donein compliance 
with the law. Is there such a public road at the place of the jjroposed 
crossing as authorizes the county court toallow the défendant to use com- 
plainants' road-bed and right of way without their consent or compen- 
sation? The complainants were hère first. They purehased and paid 
for the lands they hâve. They graded their road-beds, laid their tracks, 
and had equipped and operated their roads before défendant had an ex- 
istence- The complainants allège that the business of their railroads 
has so increased that it is necessary, in order to properly handle their 
freights and freight-cars, to build sidings, switches, etc., between Boyce 
and Chattanooga, upon the lands they own along their tracks; iliat some 
sidings and switches bave already been built, and that they will proceed 
to build others. Défendant dénies this, but which is the court to be- 
lieve? And if it should turn out that this point has been determined 
upon as one where thèse sidings, switches, etc., are to be used and built, 
it would very seriously interlere with the opérations of ail parties to al- 
low defendant's track to cross through complainants' switch-yarda, and 
thus destroy or seriously burden and impair the use to which the prop- 
erty had been, or even might be, conveniently appropriated, especially 
when no compensation is oflered, and liability tlierefor is denied. The 
légal maxim is, "So use your own as not to injure your neighbor." In 
the case under considération,' however, the défendant would be allowed 
to use the property of its neighbor in such a way as to injure that neigh- 
bor. 

But admit that ail this might be done under the law, has it been 
done? The défendant insists that there was a public road at this cross- 
ing many years ago, and introducee affidavits in support of that position. 
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The action of the county court and subséquent events overthrow tbat 
idea. There was occasionally some use of it, but no such use is proven 
as would justify the inference that there had been a dedication of this 
property to its use as a public road, and the fact that the county court 
appointed a jury of view to report upon the laying eut of the road is op- 
posed to the theory that it had previously established such a road, or 
that it already éxisted. The county court, at its October term, 1879, 
ordered — 

"That Robert Simpson, L. B. Headrick, Patrick Gamble, Jacob Kunz, H. 
H. Knox, and E. B. Edwards, or any flve of them, be appointed a jury of 
View to report upon the discontinuance of theold road described in the plead- 
ing, and to lay off a new road designated in the pétition until it intersects the 
présent Sballovr Ford road, intersecting McCaUie street in the city of Chatta- 
nooga." 

At the January term, 1880, of the county court, this jury reported, 
recommending that the new road be opened up as soon as the land-own- 
ers, who hâve consented to open saine free of charge to the county, set 
in their fenCes, and when Manz shall bave made a road round his South- 
west corner, and dbwn his and Ruobs' line to old Shallow Ford road, 
then Shallow Ford road shall be discontinued as a road through his 
land; and when said Headrick and Henderson's heirs shall bave opened 
a road along their western line to Bird's Mill, or McCallie-Street road, 
then sajd old Shallow Ford road shall be discontinued through their 
land. The court adopted the report, and ordered it spread upon record; 
and "that the road be declared open as soon as the conditions in said re- 
port be compHed with." Whether this was declaring the road open 
when the conditions should be complied with, or was an order of prom- 
ise of the court that the court would déclare it open after the conditions 
were performed, is not niaterial. The order did not open the road ab- 
solutely, but conditionally; and the road could not be open in law or in 
fact until the conditions became accomplished facts. We bave no évi- 
dence of such a resuit, but the contrary appears. The action of the 
county court occurred in the latter part of 1879, and first of 1-880. 
Blackford, in his affidavit, says that be thinks that the first train of the 
Cincinnati Railroad arrived hère in the latter part of 1879. It must be 
that the action of the county court and the building and opening of that 
railroad to business were conteinporary events. The railroad raised such 
an embankment at the place in controversy that défendant bas to build 
trestles so as to reacb the grade of the tracks of the railroads. The Cin- 
cinnati Southern road buiit a wire fence along the line of its right of 
way, and no effort for many years was made to open the way by indict- 
ment or otherwise, but thèse obstructions bave been allowed to remain. 
The road to this good day, 11 years after the action of the county court, 
has not been opened. There is no road graded Ibr or by the public over 
this proposed cross- way. The law does not intend that a ciLy or county 
may déclare a street or road open, and, without opening it in fact, give 
a street railroad autbority to use it, and to that end open it. The county 
must bave â road, not only established, but opened for the use of the 
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public, before it can give the right to a Street railway to use it.' It is the 
road, not the place where the road may be made, which is the thing 
dealt with. If a city or county may déclare a street or road ôpen, and 
then, without actually building the street or road, grant permission to 
a street railroàd to Use it, and if this should authorize the street tailroad 
to open and use it, it might never be used, in fact, as a street or road by 
the public, but simply as a street railroàd, without the easements cost- 
ing it a dollar. The city or county would pay for the right of way. 
Suppose the city of Chattanooga should déclare a new street open across 
ail the tracks of the switch-yards of the varions railroads that corne 
within the city, and then, without opening the street in fact, should per- 
mit a street railroàd to use the street, it would hardly be insisted that 
authority so granted would confer absolute power upon the street railway 
to open up and use such street. It will hardly be conteûded that a 
court of equity might not interpose to prevent such an injuryto the rail- 
roads as would resuit, and danger to the public as would necessarily fol- 
iow. This is an extrême case, to be sure, but sometimes extrême cases 
illustrate a principle. 

The conclusion reached is: Mrst. The county has not established and 
opened the road which, it is claimed, crosses at the point défendant pro- 
poses to build its track over the railroàd tracks. Second. That if the road 
had been opened arid established by the county court, défendant would 
not be allowed to cross and use complainants' road-beds and rights of 
way without compensation to complainants. Therefore an injunction is 
granted, as prayed for, as to Harrison Avenue road, but not aa to East 
End avenue. It has not been deemed necessary to pass upbn the other 
<)uestions raised, and so ably argued by counsel, at this stage of the case. 



Martha Washington Creameey Buttered Plotjr Co. of UNrrBD 

States, Limited, v. Martien. 

(Circuit Court, £. D. PenngyVoania. Qeoember 10, 1890.) 

1. Tbàdb-Mabes — INFKINGEMENT— Injunction — Defunses. 

In a suit to restrain infriDgement of plaintiff's trade^mark it is no défense that 
défendant had a lioense for its use, where the contract for the license requires de- 
fendant to keep books, make retums, and pay royalties or f orfeit the license, and it 
is shown that défendant failed to pertorm thèse conditions, and that plaintift noti- 
fied him that the license was terminated. 

%. Bàmb — Compensation. 

Nor is it any défense that compensation may be made, for plaintift Is not seekiog 
to enforce a forfeiture, but insists that the license is t«rminated by the terms of the 
contract. 

9. Saue — PuBCHASB or Maobinbs. 

Nor is it any défense that défendant had purchased machines constructed on 
plaintiff's order for the manufacture of the article under the license, where such 
machines were not made by plaintiS, and ha derivéd no advantage trom their con- 
struction or purchase. 

In Equity. On final hearing. For statement of facts see 37 Fod. 
Rep. 797. 
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FoKer D. Edmonds, for complainant, cited: 

Astor V. Tumer, llPaige, ^6; Mitchell v.Bartlett, 51 N. T. 447; Argall 
▼. Pitts. 78 N . Y.. 2^9; Tiiomas, Moitg. § 896; Teal v. Walker, 111 U. S. 242, 
4 Sup. et. Rep. 420; Young v. Iron Oo., 13 Fed. Bep. 806; Dow v. Railroad 
Co., 20 Fed. Bep. 768; Blanchard \.Sprague, 1 Cliff. 297; Seibert, etc., OU- 
Oup Co. V. Détroit Lubrtcator Oo., 34 Fed. Kep. 221; Êailway Co. v. Du- 
bois, 12 Wall. 64; Bill v. JSpley.dl Pa. St. 334; Patterson v. Xjf«e, 11 Pa. 
St. 53; MoMillin v. Barclay, 5 Fish. Fat. Cas. 201; SingerMannf g Co. v. 
jrwnc Maniif'g Co., 41 Fed. Bep. 208; Jfafe>-»io« v. Shipman, 39 0. G. 892; 
MarmfaeturingCç. v. Stanage, 6 Fed. Kep. 279; Manufaoturing Co. v. fit- 
Zey, 11 Fed. Bep. 706; Galley v. Manvfaeturing Co., 30 Fed. Kep. 122, 

jEToroce Peiiii, for défendant, cited: 

Tmuranoe Co. \. Norton, 96 U. S. 234; Bisp. Eq. p. 236, § 181; Hughes v. 
IHrectors, ete., L.K. 2 App. Cas. 439; MoNeit v. ilmej^, 2 .Wkly. Notes Cas. 65; 
(Jfil Crcek R. Co. v. Atlantic, etc., R.Co., 57 Pa. St. 65; Jeremy, Eq. Jur. 425, 
471; 4,dams,Eq.77. note; 2 Story.Eq. Jur. §§ 74â. 750, 1319, 1323; Steedman 
v.ÛooJc, 13 Serg. & K. 172; Fwnk v, Haldeman, 63 Pa. St. 239; Wllson r. 
Lewis, 'Z Yeates, 466; Kemble v. Qraff, 6 Phila. 402; Ewart v. Trwin, 1 
Phila: 78; Haverstick v. Qas Co., 29 Pa. St. 254; Snow v. Alley, 144 Mass. 
546, 11 N. E. Bep. 764; Brooks v. Stolley, 3 McLean, 523; Goodyear v. 
iÎK^ôèr C'o., 3 BHttebf. ^^v Buckley Vé Manvfaeturing Co., 2 McCrary, 
350, 7 Fed. Bep. 358; White v. Lee, 3 Fed. Bep. 222; Hartell v. Tilghman, 
99 0. S, 647; WÏÏson v. Sandford, 10 How. 99; Hartshomv. Day, 19How. 
2tl; Goodyear V. Rubber Co., 4 Blàtchf. 63; Blanchard v. Sprague, 1 Clifif. 
288; Étéfserole v. CollarCo., 6 Blatchf. 356; CAq^ee v. Boltlng Co., 22 How. 
217; liloomér V. MoQuewan, 14 How. 539; Wilso'n v. Rousseau, é How. 646; 
W«soft V. Simpson, 9 How. 109; Hammond v. Orfl-an (7o., 92 U. S. 724. 

BoTLÉR, J. The suit is brought to recover damages for infringing 
the plaintifTs trade^mark, and for an injunction against further infringe- 
ment. The only défenses urged on the argument (and none other will 
be considered) were — i^irsf, a license, and, second, the purchase of ma- 
chines which carried the right to use the mark on flour made by them. 
Neither défense is sustained by the proofs. The contract on which the 
litiense dépends contains a clause for îts expiration on failure to keep 
books, make returns, pay royalties, and to cornply with other provisions. 
In neither of the respects speçified did the défendant comply. 

Not onJy do the proofs show this failure, but the defendant's lettçrs 
dietinctly and unequivocally admit it, After earnest but ineffeetual ef- 
fort to induce compliance the plaintiff notified défendant that thetermi- 
nation of the licenge was insisted upon. The subséquent offer to com- 
ply is unimportant. Conceding that the non-payment was excused 
while tbe, pwnership of royalties was in controversy, the défendant is not 
excusable for the period whieh elapsed alter the controversy terminated. 
In the face of bis written admissions the excuses now urged for the fail'^ 
ure during this period are entitled to no weight. The argument that it 
is inieqï!i|tible to hold the défendant to his contract; that compensation 
mày be œàde for his failure; and the authorities cited in support of it, — 
are inapplicable to the case. The plaintiff is not appealing to equity to 
deblarô à fdrfeittrrej'faôr tb assist în obtaining its fruits. He stands Qi;à 
bis tiade-mark alone, and when the défendant sets up tbe cotitract ôf 
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license, he sioiply points to the fact that it bas terminated. HÎ8 right 
to insist on the provisioa from which this resuit flows is as eacred as 
that of tbe défendant, arising from other provisions. The purcbase of 
machines was not made from the plaintifiF. ' They were constructed by 
o+hers, on the défendant"» order, to be used in tbe manufacture of flour 
•under the license. The plaintiff derived no advantage from their con- 
struction or purchase. The allégations of the answer in this respect are 
not sustained by the proofs. The plaintiff is entitled to a decree for an 
account, and an injunction. 



United States v. Lalonb et td. 
(Circuit Court, E. D. Wisconsin. December, 1890.) 

PbHSIOUS— ESTOPPEI.— COMMISSIONBB'S RULINGS. 

Tbe commissioner of pensions is not a judiclal ofBcer, and his ruUngs In granting 
a pension u[)on improper or fraudulent testimouy do not estop tbe goveriuuent 
from recorering baok moneys paid tbereunder. 

At Law. 

Elihu Ooleman, for the United States. 

J. E. Makme and E. S. Bragg, for défendant. 

Before Gbesham and Jenkins, JJ. 

Geesham, J., {oraUy.') Joseph Lalone was mustered into the military 
service of tbe United States as a private soldier lat<i in the summer or dur- 
ingthe fall of 1864, and sent to the first Wisconsin Heavy Artillery, which 
■wasthen stationed somewhereon the Potoniac river, where hecontracted 
ague. He was discharged in the summer of 1865, and went to his home 
in Wisconsin, still sufï'ering Irom that disease. In 1888, on an applica- 
tion filed in 1880, Lalone obtained a pension on the ground that after 
his discharge he was paralyzed, the paraJysis resulting from the ague 
contracted in the service. This suit was brought to recover money paid 
to Lalone as a pensioner, on tbe theory that the pension was obtained 
by fraud. The évidence shows that a year or more after his discharge 
Lalone was thrown or pitched from a wagon and injured, and subse- 
quently became paralyzed; and tbe government insists that the paraly- 
sis resulted from that injury, and not from the disease which he con- 
tracted in the service. 

We are satislied, after fairly weigbing the évidence, that this conten- 
tion is correct. Several witnesses testified that they saw Lalone thrown 
from the wagon, and that he was injured thereby. It is daimed, how- 
ever, that there was ill feeling existing between the Lalone iàmily and 
those flritnesses, growing out bf a çontroversy in regard to tbe laying out 
of a highway. Lalone himsdf did not testify that there was any such 
iU feeling. His wife was the only witness wbo testified that there was 
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an ynfrîéncîly feeling between her husband and some of the government 
wjtnesses. :-. We do not think the positive testimony of the persons who 
saw Xalone thrown from the wagon has been discredited. That accident 
reaeonably accounts for the subséquent paralysis, while the defendant's 
theory as to the cause of his disability is highly improbable. 

We hâve carefully consideied the testimony of Dr. Halleck, one of 
Lalone's witnesses, and do not think it entitled to much weight. His 
stateroents indicate that he was strongly partisan, and willing to sustain 
the pension whether Lalone was entitled to it or not. 

On the whole case, we are satisfied that the government has a prépon- 
dérance of the évidence, that the pension was obtained fraudulently, 
and that the money paid on it should bê recovered. 

General Bragg. I should like the court to pass directly upon the prop- 
osition as to whether the government is not Sound by the acts of its ex- 
ecutive ofEcers. 

The Court. It is not. The commissioner of pensions is not a judicial 
officer, and his rulings do not conclude the government in a case like 
this. If he grants a pension upon improper or fraudulent testimony, 
and the government subsequently pays monej' on that pension, it may 
be recovered. It seems rather remarkable that a pension should be 
granted to a soldier for paralysis resulting from ague. 



Davidson v. Sodtheen Pac. Co. 

((Hr(mit Coun, W. D. Texas, tSan Antonio Division. Kovember 34, 1890.) 

1. Limitation oi' Actions— Suspension of Statuts. 

In Texas tbe filin^ of a pétition in court is a commencement of the action, so as 
to stop the running of the statute of limitations; and, as the laws of the state re- 
quire the clérk upon the liling of the pétition to issue citation, any delay in the is- 
suance of prooess to affect the running of the statute must resuit from the instruc- 
tions or request of plaintlff or his autnorized attorney. 
8. Màster and Servant — Nesligbnoe ot Master. 

Employers are bound to provide machinery reasonably safe and suitahle for thé 
use of their employe's, and are liable for Injuries caused by defects in such ma- 
chinery which are or ought to be known to them, and which are unknown to the 
servant. 
8. Bamb— Assumption op Risks. 

A servant who remains in the service, knowing of a defect in the machinery use4 
by him, without giving notice thereof, assumes the risk of injury therefrom. 
4. Same. 

A servant will be presumed to know of defects which are obvious and open to 
observation. 
6. Heasuse of Damages for Torts. 

In estimatîng damages for personal injuries, the jury may oonsider (J) sUch spé- 
cial expenses as were incurred by plaintlff by reason of the injuries ; (2) the value of 
the time lost by him from his usual occupation by reason thereof; (3) fair compen- 
sation for mental and physicalsufÇering; (4) the probable future effeot of the in- 
juries on his health ; and (5) any diminution of his power to labor and pursue the 
course of life he might otherwise hâve done. 

; ., At Law. . _.'; , 
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McLeary & Fleming, for plaintiff. 
Upson & Bergstrom, for défendant. 

Maxey, J., (diarging jury.') The plaîntîff, who was emploj'ed in 
the service of the défendant in the capacity of brakeman on a freight 
train on the llth day of November, 1887, brings suit against the de- 
fendant to recover damages for personal injuries alleged to hâve been re- 
ceived by him while performing his proper duties at Seco siding, Médina 
county, on the date above mentioned. To give you a more complète 
and intelligent statement of the cause of action, I will read several ex- 
tracts from the pétition, as follows: 

"And plaintiff would further lepresent that, while thus discharging his 
duties, as aforesaid, and aftpr coupling the cars, as lie was required to do, he 
attempted to mount npoii one of the cars in the train, and in so doing, on ao- 
count of the defective condition of the track, and especially of a diti'h, drain, 
or dépression which was then and there existing, having been constructed in 
a négligent and Improper manner, so as to be dangerous to the employés of 
the said défendant, his foot was caught in the said ditch, drain, or dépression, 
and he was thrown violently to the ground, falling upon the railroad track, 
whereby bis right hand was mashed by the wheels of the moving cars, and 
rendered entirely and utterly useless." 

Further, it is alleged that it was the duty of the défendant to furnish 
the plaintiff and its other. employés a safe and well-constructed track 
whereon to operate its trains, and to maintain the same in good condi- 
tion, so as to be safe in the running and opération of trains thereon ; but 
it is claimed by the plaintiff that the défendant "failed to furnish a 
good, safe, and perfect track whereon to operate its trains, and caused 
the ditch or dépression aforesaid to be so constructed that it was very 
dangerous to pass over it." 

And, further, it is alleged — 
"That tlie railroad track, at the Seco siding, and over and along the ditch, 
drain, pr dépression aforesaid, was so overgrown with grass as to be entirely 
hidden from view, and no person, without a very strict examination, could 
ascertaîn the existence of the ditch, drain, or dépression, but to ail appear- 
ances the track passed over ordinary ground at that point, and not over a 
dangerous and détective ditch, drain, or dépression, as was really the case. " 

And plaintiff further allèges— 
"That the proximate cause of the injury which he sustained at the time 
aforesaid was the détective track and the dangerous ditch, drain, or dépres- 
sion, overgrown with grass, which, by reason of the neglisjence of the de- 
fendant, was furnished to him, the said plaintiff, in violation of the obliga- 
tion which the law places upon employers for the beneflt of their employés." 

In its answer the défendant interposes (1) a gênerai déniai ; (2) a spé- 
cial déniai, in which it is averred that the "défendant specially dénies 
that the ditch, drain, or dépression complained of by plaintiff was de- 
fective, or caused his injuries;" (3) a plea of contributory négligence, as 
folio ws: 

"Défendant avers that the proximate cause of plaintiff's alleged injuries 
was his own carejessness and négligence in thoughtlessly and carelessly Walk- 
i^g^alpng and outside of said railroad track, and stumbling and falling upon 
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one of the rails of said track, byreason of not exercising propet care and cau- 
tion, whereby, in the injuries alleged to ftaye been receiyed by plaintiff, he 
was giiilly of contributory négligence, for wbich the défendant is in no man- 
ner liable;" , „ , ,: 

— ànd (.4) a plea of the statute of limitations hereinafter set forth. 

Your attention will be first çlirected to the défense of limitation set up 
by the défendant. Upon this point the foUowing averment is embodied 
in the answer: 

"Défendant says that plaintiff's alleged cause of action accrued Nôvember 
11, 1887; that plaintiff abmidoned, faiied, and refused to proseeutp his suit 
against this der'emiant in bis alleged original cause of action until Qct. 14, 
18b9, uiDre tliaii one year, and nearly two years, after said cause of action ac- 
crued ; wheiefore the same is barrt- d by the statute of limitations of one year, 
which is hère pleaded in bar of plaintifE's rjght of recovery." 

The plea, of limitations assumes that the plaintiff abandoned, as against 
this défendant, his original cause of action, as set forth in a pétition tiled 
in the district court of the state on March 24, 1888. That pétition 
made the défendant herein, the Southern Pacific Company, and the Gai- 
veston, 'Harrisburg & San Antonio Railway Company parties to the suit. 
The plaintiff received his injuries on the llth day of Nôvember, 1887. 
On July 25, 1889, citation issued to the Galveston, Harrisburg & San 
Antonio Railway Company, and on the 12th day of December, 1889, 
the suit was dismissed as to that company. On October 14, 1889, a 
supplemental pétition was filed by the plaintiff, in which the issuance 
and service of process are prayed as to the défendant the Southern Pa- 
cific Company. Citation was duly issued to the défendant on the 16th 
of October, 1889, and served upon its agent on the 25th of the same 
month. The plaintifPs cause of action accrued on the llth day of Nô- 
vember, 1887, the date of his injury, and the bar of the statute would 
be complète unless suit was commenced and prosecuted within one year 
thereaiter. It is insisted by the défendant that, allhough the suit was 
instituted in time, to-wit, March 24, 1888, it was not prosecuted, but 
abandoned by the plaintiff until the 14th day of October, 1889, and 
therefore it is assumed that the statute of limitations applies, and plain- 
tiff is barred of a recovery. 

If I correctly comprehend the décisions of the suprême court of this 
state, the filing of a pétition in the district court is a commencement of 
the suit, and stops the running of the statute of limitations. The laws 
of this state make it the duty of the clerk, upon filing the pétition, to 
issue citation to the défendant; and the statute, being suspended by 
filing the pétition, is not put in motion, unless the delay in the issuance 
of process by the clerk results from the request or instructions of the 
plaintiff, or his duly-authorized agent or attorney, not to issue. Tribhy 
V. Wohee, 74 Tex. 143, 11 S, W. Rep. 1089; Kinneyv. Lee, 10 Tex. 157; 
Maddox v. Humphries, 30 Tex. 496, 497. In this case no witness bas 
testified that any one, éither the plaintiff, his attorney, or other agent, 
or auy other person, requested or instructed the clerk to withhold cite- 
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don as to the défendant until the 25th day of July, 1889, when, accord- 
ing to the testimony of Mr. Dashiell, the clerk, a supplemental pétition, 
praying for procesa against the Galveston, Harrisburg & San Antonio 
Eailway Company, was handed him, with instructions not to issue procesa 
for the défendant. The clerk was nnable to remember who delivered the 
paper to him, with the instructions mentioned, nor does the testimony 
in the case disclose the identity of that person; but in my view of the 
law it becomes immaterial to inquire whether the instructions to the 
clerk emanated from an authorized or unauthorized person. It may be 
aasumed that the plaintiff or an agent with proper authority gave to the 
clerk the instructions indicated, and still the défendant would not be 
benefited. For, as I understand the law, the statute of limitations, upon 
filing the suit, was suspended until July 25,1889; the testimony clearly 
failing to show any request or directions to the clerk not to issue procesa 
before that date, and, as citation was duly issued to the défendant within 
less than tbree months thereafter, the cause of action would not be within 
the bar of the statute. Therefore, gentlemen, you are instructed, that, 
upon this branch of the case, the law is with the plaintiff, and the suit 
is not barred by limitation, as claimed in the plea of the défendant. 
You will therefore pass over that défense, and tum your attention to the 
other important and material issues in the cause. 

You observe that plaintiff charges négligence against the défendant, — 
négligence in respect to the construction and maintenance of the track 
and a certain ditcb, drain, or dépression thereunder, at Seco siding; and 
it la incumbent upon him to establish the négligence, aa alleged, to your 
satisfaction, before he would be entitled to a recovery. The gênerai 
principles of law by which the liability of an employer for injuries to an 
employé, growing out of defective machinery, track, road-bed, and other 
appliances, are said by the suprême court to be well settled. In the 
case of RaUroad Oo. v. AkDade, the suprême court says, and you are so 
instructed: 

"Neither indiTidnals nor corporations are bound, as employers, to Insnre 
the absolute safety of the machinery or mechanical appliances which they pro- 
Tide for the use of their employés. îfor are they bound to supply thé best 
and safest or newest of those appliances for the purpose of securingtbe safety 
of those who are tims employed. They are, however, bound to use ail reason- 
able care and prudence for tlie safety of those in their service, by providing 
them with machinery reasOnably safe and suitable for the use of the latter. 
If the employer or master fails in this dnty of précaution and care, he is re- 
aponsible for any injury which may happen through a defeot of machinery 
which was or ought to hâve been known lo him, and was unknown to the em- 
ployé or servant. But if the employé knevtr of the defect in the machinery from 
which the injury happened, and yet remained in the service and continued to 
Use the machinery without giving any notice thereof to the employer, he must 
be deeméd to hâve assumed the risk of ail danger reasonably to be appre- 
bended froin such use, and is entitled to no recovery. And, further, if the 
employé himself has been wanting In such reasonable care and prtidenceas 
would hâve prevented tbe happening of the accident, hé is guiltyof contribu- 
tory négligence, and the employer is tbereby absolved from responsibility for 
tbe injury» altbpugh it was oecasiuned by tbe defect of the machinery, througb 
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the négligence of the employer. " 135 U. S. 570, 10 Snp. Ct. Eep* 1044; Tut- 
tle V. Railway Co., 122 U. 8. 195, 196, 7 Sup. Ct. Kep. 1166. 

The servant or employé, on entering the service of the employer, does 
net undertake to assume the salety of machinery, or of a railway track, 
or a ditch or drain under the track, unless he kuows of the defective and 
dangerous condition of the same, or unless the defects and danger are so 
obvious that he will be presumed to hâve knowledge of them. 135 U. 
S. 573, 10 Sup. Ct. Rep. 1044; Eailway Co. v. Bradford, 66 Tex. 735, 
2 S. W. Rep. 595. The plaintiff, therefore, did not, by virtue of his 
contract of employment, assume any risk incidental to the use of a de- 
fective track, or del'ectively construeted ditch or drain thereunder, of 
which defect he was ignorant, unless the imperfections and defects were 
obvious, — open to observation, — in which case he would be presumed 
to know them; and it was the duty of the défendant, in employing 
plaintiff as a bràkeman, to see that its side track at Seco, and the ditch, 
drain, or dépression thereunder, -were construeted in a reasonably safe 
manner, and to maintain them in a reasonably safe condition. If the 
track and ditch or drain thereunder, although originally construeted in a 
safe manner, became unsafe ànd dangerous from any cause subsequently 
occurring, and the unsafe and dangerous condition of the same was un- 
known to plaintiff,- and was not obvious and opeti to observation, then 
it did not devolve upon thé plaintiff to examine and inspect the road, 
to ascertain any existing defects. and imperfections, but he had the right 
to présume that the défendant had performed its dUty in respect to main- 
taining the track and ditch or drain in a reasonably safè condition. 

In what has been said in regard to the track ând ditch or drain, ànd 
thé defendant's duty toùehing their construction and maintenance, it 
was not my purpose to say or intimate to you that they were unsafe ôr 
defectively construeted, or that they were the cause of plaintiff's injuries; 
nor was it my purpose to give any expression of my own views as to how 
the accident to plaintiff occurred. For, in regard to those matters, they 
being questions of fact, you are the judges, and your conclusions thereon 
in référence to them must be based upon the testimony of witnesses, and 
not arise from mère conjecture and spéculation. Bearing in mind the 
foregoing principles of law, you will carefuUy look intô and examine the 
testimony with the view of reaching a détermination as to the liability 
of défendant to respond in damages to the plaintiff. If you believe 
from the testimony that tbe track of the Seco siding and ditch or drain 
thereunder were so construeted and maintained as to be in a reasonably 
safe condition for the use of defendant's employés at the time plaintiff 
was injured, then he (the plaintiff) would not be entitled to recover, and 
your verdict in that event should be in favor of the défendant. Nor 
would the plaintiff' be entitled to a recovery if you are satisfied from the 
testimony that, by his own want of reasonable care and prudence, — 
that is, such care and prudence as a person would ordinarily exercise 
under similar circumstances, — he broughthis injuries upon himself; for 
in such case his own négligence was the cause of his injuries, and he has 
no légal cause of complaintagainst thé défendant on accouiit of the mis- 
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fortune which befell him. Railroad Co. v. Herbert, 116 U. S. 655, 6 
Sup. et. Rep. 690. The law requires a man to take reasonable and or- 
dinary care of himself, and, if his own négligence or want of ordinary 
care contributes to an injury which he may receive, he will not be heard 
to complain, but must bear the conséquences of his own careless con- 
duct. 

You are further instructed that, if the track and ditch or drain wert 
defective and unsafe, and the plaintifï' knew of the defects and danger, 
or the}'^ were so obvions and open to observation that he should bave 
discovered them, and he, notwithstanding, remained in the service of 
défendant without giving notice thereof to the défendant, then he is not 
entitled to recover, and your verdict should be for the défendant. And 
to authorize a verdict against the défendant for an unsafe track, etc., you 
must believe from the testimony that défendant knew, or should hâve 
known by the use of reasonable care and prudence, of its unsafe condi^ 
tion. If, however, you believe from the testimony that defendant's 
track at Seco siding and the ditch or drain thereunder were not in a rea- 
sonably safe condition for use by the employés whose duties required 
them to work about the same atthe time plaintiff was hurt, and défend- 
ant knew, or might bave known, by the exercise of reasonable care and 
prudence, of their defective and unsafe condition, and that the plaintiff, 
at the time he received his injuries, was exercising reasonable and ordi- 
nary care for his own safety, and that hé had no knowledge of the defect 
and danger, either actually or presumptively, as hereinbefore charged; 
and if you further believe that his injuries resulted from the unsafe and 
defective condition of the track, ditch, or drain, — then he is entitled to 
recover, and you will return a verdict in his favor for such amount of 
actual damages as will compensate him for the injuries he bas sustainëd. 

In référence to the question of damages, you are instructed that the 
law furnishes no fixed or defined standard ibr the guidance of the jury 
in awarding compensation in cases of this kind for the injuries sustainëd 
by the injured party, and the amount of damages to be awarded must 
be left, in view of the testimony, to the, sensé of right and justice of the 
jury. The plaintiff, if your finding be in his favor, should be fairly 
and justly compensated for the injuries he bas sustainëd. In màking your 
estimateof such damages, you are authorized to consider (1) such spécial 
expenses as may be shown by the testimony to bave been incurred by the 
plaintiff by reason of his injuries during the pèriod of his disability, 
while confined; (2) the value of the time lost by him during the period 
in which he was disabled, from his injuries, to work and labor, taking 
into considération the nature of his business, and the value of his serv- 
ices in conducting the same; (3) fair compensation for the mental and 
physical suffering caused by tbe injury; and (4) the probable efifect of 
the injury in future upon his health, and the use of his injured hand, 
and his ability to labor and attend to his aflfairs, and, generally, any ré- 
duction of his power and capacity to labor and earn money, and pursue 
the course of life which he might otherwise bave donc. Railway Co. v. 
EcmdaU, 50 Tex. 260, 261. You are the exclusive judges of the çredi- 
v.44F.no.7— 31 
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bility of thé withesses and of the weight to be attached to their teati- 
mony; and in civil suits, such as the présent one, you may predicate 
your finding Upon a prépondérance of évidence. 

It is now ydnr duty, gentlemen of the jury, to render such a verdict 
as will be just and right, in view of the testimony, aud the law as em- 
bodied in thèse instructions. 



Jh re Keojankke et al, 
(Circuit Court, S. D. New Tork. November 11, 1890.) 

lîXTBÀBITION— FOBBION DbPOSITIOÎÎS— AUTHHNTIOATION— CeKTIFIGA-TE. 

Act Cong. Aug. 3, 1882, § 5, provides that dépositions taken in a foreign coïintrv 
to bb used in extradition proceedings "nhall be properly and legally authenticated, 
80 as to entitie them to be received for eintUar purposes by the tribunal of the for- 
eigp countnr from which the accused party shall bave escaped," and that the oer- 
tificate of tbe principal diplomatie orconsularofficer of the United States in such 
: foreign country shall be proof that they are so authenticated< . Held, that such 
oertificate is sûfficient where it follows the words of the statute. 

Brtfegcw Corpus in Extradition Proceedings. 

Act Cong. Àug. 3, 1882, § 5, provides that "in ail cases where any 
dépositions, warrants, ôr bther paperè, or copies thereof, shall be oflfered 
in évidence upon thè hearing of any extradition case, urider title 66, 
Rev. St., such dépositions," etc., "shall be received and admitted as 
évidence oh such hearing, if they shall be properly and iegàlly authen- 
ticated, so as to éntitlè thenfi to bé received for siniilar ^urposes by the 
tribûnals of the foreign côuntryfrotfl which the accused party shall hâve 
escapëd; and the certificàte ôf the principal diplomatie or cpnsular offi- 
cer of the United States résident in sUch foreign country shall be proof 
that any dépositions so offered are authenticated in the manner required 
by the act." . 

The copies of the dépositions of Withesses taken in Gèrmany were cer- 
tifiedby the judgaof investigation, attached to the German court, as be- 
ihg copies, àhd, as such, Valid "pièces of évidence," under the légal pro- 
visions prevailing iii Priissia, in which state of the German empire the 
criraes were committed. The signature of the judge of investigation waa 
(Jeràfied by the président of the court, and the latter's signature bytha 
ininisterof justice. Then follo*éd the certificate of the foreign office, 
cpnsisting of thé pné word "Certified." The final Certificate was that of 
Mr. Phelps, envoy éxtraordînary and minister pleùipoteutiary of the 
United States at Berlin, ini the words fôilowing: 

"LçGATION OF THi; tjNITEI> StATES OF AmeÉIOA AT BeBLIN. 

"I, WilliE^tû Wîjterl'lièlps, envoy éxtraordînary and rninister plenipoten- 
tiary of the IJnitèd States bf America at3erlin,belng thè prihcipÀl diplomàtid 
officer of the United States of Anjérica' reaident ihPirnssià, do hereby cerlify 
tt^at Hellwig is, and was àt the daté of his certiflcate to the foregoing docu- 
mëBt, a diteotor in the impérial foceigD office, and a priVy councilor of legOs 
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tion, and to said documents, bj him so certifled, full faith and crédit ought to 
be given, a'ifd that the signature of the Said Hellwig is igenuine; and I fur- 
ther certify that the foregoing documents, which are intended to be oflfered 
in évidence Upon the hearing tvithin the United States of an application for 
the extradition of Julius and Simon Krojanker, under title sixty-six of the 
Eevised Statutes of the said United Stiites, and for ail the purposes of such 
hçaring, are properly and legally authenticated, so as to entitle them to be re- 
ceiVedfor similar purposes by the tribunals of Prussia. 

"In testiraony whereof I bave hereunto set my hand and seal of oflSçe at 
Berlin, Germany, this 4th day of August, A. D. 1890. 

"Wm. Walteb Phblps." 

Hellwig, wiïose signature waa certiàed by Mr. Phelps, is the offîcer 
who signed the certificate of the foreign office. 
A. J. Dittenfwefer, in support. 
^doipA Duton, in opposition. 1 

Lacombe, Circuit Judge. The objections to the form. of certificate 
seem to be sufficiently answered in the opinion of this court in Re 
Behrmdt, 28 Blatchf. 40, 22 Fed. Rep. 699. The case against Simon 
seems reasonably clear. As against Julius, it is very weak, and it may 
be doubtful whether the évidence submitted fairly warrants the conclu- 
sion arrived at by the commissioner. The question, however, is one 
not as to the competency of the évidence, but as to its weight, and his 
décision thereon is not reviewable. In re Otma y Cartes, 136 U. S. 330, 
10 SUp. Ct. £ep. 1031. Let the writs be discharged. 



United States v. Stewabt. 
(DteMct CoMrt, JB. D. Sowfh Carolina. Jannary 7, 1891.) 

CBIMIKAL LAW — WlTNESSES FOR INDIGENT PbRSON. 

Rer. Bt. U. S. § 878, authorizing a judge to order witnesses to be snbpœnaed In 
bebalf of an indicted indigent person, gives no authority lo order subpœuas for one 
against wbom a bill of iudictment is pending before a grand jury. 

Indictment. 

Samvd J. Lee, for motion. 

Simonton, j. This is an application for witnesses on behalf of Stew^ 
art, under section 878, Rev. St., as an indigent person. It appears that 
an indictment has been given out against Stewart, which is now in the 
hands of the grand jury. The grand jury hâve not acted on it. The 
section (878) permits a judge, upon proper aflfidavit, to order witnesses 
to be snbpœnaed in behalf of a person indicted; that is to say, after in- 
dictment found. If a case be not given to the grand jury, or if they find 
no bill, the person is not indicted. The section does not apply, and the 
judge has no authority to order subpœnas at the expense of tii« United 
States. Motion refused. 
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American Cable Ry. Co. v. Citizens' Ry. Co. rf al. 

(Circuit Cau/rt, E. D. Missouri, E, D. January 8, 1891.) 

Patent» voft Intentions— BkjtriTT Jcrisbiotion— Damages. 

A bill for iufringement flled on the day before complainant's patent expires, and 
wbioh asks no injunction or other spécial form of équitable relief, Is obviously in- 
tended to obtaln damages and profits only, and cannot be maintained, sinoe the 
proper remedy is at law. 

In Equity. 

Samuel N. IToUiday and Henry L. Dawes, Jr., for complainant» 

Frank, Dawson & Garvin, for défendants. 

Thayer, J., (praïïy.) The bill in this case was filed September 30, 
1889, the day before the patent in suit expired; it having been issued 
October 1, 1872. The bill made no case for an injunction pendente lite, 
as the patent would expire on the day after it was filed ; nor was one ap- 
plied for. It was obviously filed to obtain a decree for damages and 
profits only. The démarrer must be sustained, foUowing the rule an- 
nounced in Root v. EaUway Co., 105 U. S. 189, that equity only takes 
jurisdiction of suits for infringement when the bill shows that complain- 
ant is or may be entitled to an injunction, or some other spécial form of 
équitable relief. In the case at bar it is apparent that complainant was 
not entitled, when the cbmplaint was filed, to any species of équitable 
relief. Its remedy was solely at law. Judge Blodsett bas adopted 
the same view in the case of American 0. Ry. Co, v. Chicago C. Ry. Co. , 
41 Fed. Rep. 522, and this court had occasion to consider and décide a 
kindred question in Washbum, etc., Manufg Co. v. Freeman Wire Co., Id. 
410. 

The demurrer is sustained, and the bill dismissed. 



BowEES et al. v. The Ëueopean, etc. 

(Distrtct Court, S. D. FhyHda. Deoember, 1890.) 

SALVASB— FiRBMBN EXTINGUMHING FiBB ON ShIP. 

Wbere a steam-ship with a cargo of cotton on fire came Into port, and, In the ab- 
sence of any private means, the fire department, conslsting of volunteer fire com- 
Saniea, who receive no compensation from the city, were called upon, and an un- 
erstanding had that they wonld be paid for thelr services, and on account of their 
présence the steam-ship was permitted to come to the wharf, ànd the flremen, with 
two steam fire-engines, wereengaged.five and a half days putting ont fire and dis- 
oharging burning cotton, a salvage of $12,000 on a value of about $300,000, giying 
the flremen about $65 apiece, was glV en. The Case of The Mary Frost, 3 Wood, 
806, ezaminedaud compared. 
(SyilObua by fhe Court.) 

In Admiralty. 
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L. W. Belhd, for libelants. 

O. Bomie Patterson^ for daimant. 

Locke, J. This steam-ship, laden wîth about 6,000 baies of cotton 
and 24,000 bushels of corn, bound from New Orléans to Bremerhaven, 
when about 60 or 70 miles to the north-eastward of this port, Key West, 
was discovered to bave fire in the cargo in the forward hold. The mas- 
ter did everything in his power, but could not extinguish the fire, and 
turned back to port, where he arrived at about 4 or 5 o'clock in the aft- 
ernoon of the 3d of November. He made application to his vice-con- 
sul, and to Lloyd's agent, who assisted him in procuring the only steam- 
pump, available, belonging to private parties, and chartered two schoon- 
ers, one to take the pump off to his steamer, and the other to receive 
cargo. But it was soon found that it was impossible to get tho fire un- 
der control with the pump procured, and at about 2 o'clock the next 
morning it was decided to make application to the fire department of 
the city of Key West for aid. It had been found impossible to obtain 
permission to come to a wharf on account of the fire, and the steamer 
was lying off in the harbor. The consul and Lloyd's agent, upon the 
request, and in behalf, of the master, called up the chairman of the fire 
committee of the city government, and inquired if the services of the 
city engines and fire department could be procured to aid in extinguish- 
ing the fire. It appears that the board of city commissioners had been 
in session at the time of the arrivai of the vessel in the port, and had re- 
solved that, in event the services of the fire-engines were necessary and 
requested, the request might be granted, if private means could not be 
obtained; and the matter was left in the hands of the chairman of the 
committee on fire matters, to whom application was now-made. In 
soliciting the aid of the fire department, it was asked upon what terms 
the firemen would work, and the replj' was, "Upon the same terms as 
was paid in the case of The San. Juan.'" That was a dollar -an hour for 
the firemen that worked. The reply was that that was perfectly satis- 
factory, and it was requested that the engines and firemen be called ont 
as quickly as possible. Upon condition that the fire department should 
be on hand to prevent further danger, the ship was permitted to corne 
to the wharf. An alarm was rung, two steara fire-engines and nearly the 
entire force of firemen came to the wharf, to which the ship soon came, 
when they commenced work at about 4 o'clock in the morning of the4th 
of November, 1890. They eut eight holes in the deck, and commenced 
pouring in eight streams of water, but after some five hours decided that 
the water had found channels throngh the cotton to the bilge of the ship, 
and was doing no further good, when the hatches were removed, streams 
played upon the burning cotton, and the firemen commenced dischai^- 
ing cargo. They continued unceasingly, discharging cargo and playing 
water upon the baies as they came out, for five and a half dayS, or until 
4 o'clock Sunday afternoon, when it was decided that the fire was en- 
tirely out, and they ceased their efforts. 

It is claimed in thelibel, and shown in évidence, that 178 firemen 



«488 OTÎDEBAI KEPORTKR, VOl.'44 



were engaged in the worb, and were in attendance, mth'a'few' ex- 
ceptions, the entire time; that, when not àotually at work, they .slept 
on the dock, under a tent or some shelter, and were only absent from 
th'e place yihïle they werô getting their meals; that for thé. first 50 or 
62 hôuxa it was impossible for them ta work more than 10 or 15 
mintitçsiit.a timè in the hold, and the entire number Were constantly 
iajattetidance^ ready, when called upon, to relieve thoSe coming out. 
Aftejr that the smoke became less severe, and they wereable to re^ 
main longer, and make regular gangs and reliefs. They then had one 
hour in the hold, or onduty, and two off ; sometimes two hours on, 
and four off; but it appears that, as a gênerai thing, the entire corapany 
was in attendance, ready to respond to a call ail of the time for about 130 
hours, although a comparatively small portion of them could work at a 
time.' The labor was severe and disagreeable, the smoke was dense and 
Jpungent, the cotton baies full of fire, and liable to burst into fiâmes at 
any time when exposed to the air. There were two physicians in at- 
tendance much of the time, and one constantly, to bathe and attend to 
the eyes of those coming out of the hold. Burns and bruises were fré- 
quent* There is no corn plaint but what the labor was perforraed as rap- 
idly as the circumstancea would allow, and completed with ail the dis- 
patch possible. Of the cargo, ail in the forward compartment of the 
«hip, about 4,000 baies, were taken out. The fire commenced low down 
in the cargo, and must bave béen burning some days. Some of the 
balés of cotton (it is impossible to tell just how many) had been entirely 
consumed, about 300 partially burned, some of them very badly, and a 
large number of the 4,000 damaged by water. About 11,000 bushels 
«f corn was so damaged by water that it had to be sold. The ship's 
decks forward of the foremast and the berths under the forecastle head 
were entirely burned out, and the forecastle head and fittings badly 
damaged. Otherwise, it does not appear that the vessel was materially 
injured. The steam fire-engines were owned by the city. There were 
two of them in attendance, with steam up, for the entire time of the 
service. The city has been paid $1,200 for the use of the engines, or 
$5 an hour for each. 

The chief of the fire department acted also as fire-warden, and re- 
çoives $25 per month for his services. Each steam-engine bas an en- 
glneer and driver, supposed to be constantly in attendance at their 
engines, who are paid monthly wages. Aside from thèse, the fire de- 
partment, or the entire force of firemen, consista of volunteer fire com- 
paniés, who receive no compensation for their services whatever, whether 
called to a fire or not. Their services are entirely voluntary and gra- 
toitous, ànd there is no employment contract or agreement between 
them and the city government, further than is implied by their organ- 
ization, They hâve on several occasions been called upon to extinguish 
fires m the cargoea of vessels arriving in port, and hâve always been 
oompensated for such services, although there bas never before been 
any agreement made; but they hâve been paid a round sum. 
> Invtikis tiasâ the libelants sue upon a contract, alleging that one was 
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madebetweèn Mr. Tàylor, H. B, M. V. Consul, and Mr. Fogarty, rési- 
dent agent of Lloyd's, acting for and in behalf of the master of the ship, 
and Mr. Fulfôrd, chairman of the fire committee of the city, Mr, Bow- 
ers, chief of the fire department, and Mr. Walton, secretary, acting for 
the firemen, which libelants construe into being for the payment of one. 
dollar per hour for each one that worked and wàs in attendance, for the. 
entire time engaged during the service, whether actually at work or not,; 
the same as was paid in the case of The San Jxmn. 

In answer it is alleged that, when informed that the firemen expected 
one dollar an hour for their labor, the same as was paid in the Spanjsb 
. ship San Juan, no objection was madejOS the ship was on fire, and their 
services were indispensable, but that the libelants never worked the. 
number of hours cîaimed. It is also answered that the libelants, aS; 
firemen of Key West, while in the performance of the services were only. 
acting in the line of their duty as such firemen; that as such they had 
Bo authority to make contracts or demand compensation for their serv? 
ices; that the municipality of Key West bas not authorized them to 
bring suit; and that no service they bave rendered can give them a liep 
on the vessel, enforceable in adrairalty by a proceeding in rem. 

This défense is upon the assumption that the firemen in no way ex- 
ceeded, in the services rendered, the duty they owed the public through 
their character as firemen, and in the performance of that duty they had, 
no power to make contracts or demand compensation, nor had they powem 
to render a salvage service, or demand compensation for services as such. 
The case, therefore, dépends entirely upon the duty of the libelants, as 
firemen, towards this property. As between the property and any one 
else, this would unquestionably bave been a salvage service, and any con-; 
tract, alleged or proven, woùld hâve been considered in connection with 
the ideaof the condition of the property at the time. 

The question of the relation of firemen to property in jeopardy from fire 
on board vessels is not free from difficulty . The case of Davey v. The Mary, 
Frost, 2 Wood, 306, bas been relied upon in support of the proposition 
that in this case the duty of the firemen was such as to preclude the idea of 
a salvage service, or their power to make a con tract to perlorm such a serv-- 
ice, and receive compensation therefor. If this view is accepted, it may bç 
urged as strongly àgainst the suit on a contract as it could be in a Bui| 
for salvage eo luymine; for what a person is bonnd to do without compen- 
sation, themaking of a contract under circumstances of compulsion 
cannot release him from doing, or give him greater rights for pay, Tbç 
language of the learned justice in the case cited, as well as that }n;the 
<m.sé of The Suliote, 5 Fed. Kep. 99, in which the same views are ex»' 
pressed, although the question was not before the court, showa ql^^arly 
that, in the opinion of the court, the circumstances of those caises hrpught 
it diréctly withiu the positive duty of the firemen to extinguish the ère; 
Thèse are the only cases in which such prineiple is deplared; and while, 
în View of the circumstances of those cases, such décision is most cordij- 
ally a;pp*ôved, yet the question remains whether the difl'erençe in .the 
icirdUinstaBcés may not justify a difierént conclusion from that gceaçhe^ 
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therein. In the case of The Blachmll, 10 Wall. 1, it is stated în the 
argïtmèrit that the firemen made no claim for salvage, because ihey \yere 
paid by' the city; but the court, in ils opinion, says: "Pilots under 
some oircumstances may become salvors, and cases may be imagined 
where firemen perhaps might come within the same rule;" and strongly 
intimâtes that the moiety of the salvage earned by the firemen inight be 
paid tfaem, upon pétition, out of the funds in the registiy of the court. 

It is true that thèse déclarations and intimations are outside the case, 
and can hâve no further weight than as expressing the views, at the 
time, of the highest court in the land upon the subject; but they cer- 
taiûly hâve as much weight and authority as do the déclarations in the 
case of The Suliote. In *he case oi The Huntsmlle, cited in Cohen's Ad- 
hviralty, 74, a full report of whioh case I regret that I hâve not access 
to at présent, it was held that, where the fire in a ship ashore was extin- 
guishéd by the firemen upon the understanding that the owners of the 
vessel, and not the cîty, were to pay the expenses, they were entitled to 
salvage compensation. In the case of The Ethiopian, Mitch. Mar. Reg. 
1883^ p. 689, where the cargo was on firë, salvage was awarded to the 
Gravesend fire brigade, whb aided with one of their fire-engines. Thèse 
cases satisfy me that it bas not been established, as is contended herein, 
as a principle of law, that under no circumstances can firemen earn sal- 
vage, but that the question dépends entirely upon the circumstances of 
the individual cases. 

Not every one is bound to render gratuitous service, even if it is bis 
duty to do what is in bis power to save life and property from marine 
disaster. It is certainly the duty of pilots to do what they can to assist 
vessels in'distress, but courts bave repeatedly held that the circumstances 
of the case would justify a salvage award. The licensed wreckers of thig 
district are bound by their licenses and the rules of this court to proceed 
to the aid of any vessel in distress, but the idea of à gratuitous service 
has nevèr been contemplated. Government vessels, oflicers, and men 
of the cbast-guard, and even agents of underwrilers, bave been held to 
be entitled to salvage whenever the services they render exceed in the 
least the actual duty they are bound to perform gratuitously. Did the 
service rendered in this case by libelants exceed the duty they owed this 
property? or were their relations to it such as would of right demand 
such services gratuitously? The language of the learned justice in the 
cases of The Mary Prost and The Sidiote shows plainly that he considered 
that in those cases the firemen did no more than their ordinary duty, 
and no more that they were bound to do; and upon that considération 
the conclusions were reached. In the case of The Suliote he mentions 
the firemen being employed to do this very duty. There had been no 
employment of the libelants by the city, or paymentfor their services in 
this case. There was only their voluntary organization, and their hold- 
ing themselves in readiness to extinguish fires. Was it ever contem- 
plated in such organizing that they assumed tlie duty of performing such 
services as were rendered in this case? The firemen were in duty bound 
*0 do ïtll' thàt they had ever impliedly agreed to do, but had they agreed 
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by any implication lo do this? There was no privity of interest bet\v( on 
the owners of this property and libelants. The vessel did not conie lieio 
to receive cargo, or as to a port of discharge. She was in no way eon- 
nected with the business or interests of the city. The fire did not orig- 
inate in the city, but at a great distance from it, and was voluntarily 
brought within its liraits after it had become an élément of danger. It 
did not threaten the city, or the property of any of its citizens, as the 
vessel was lying in the stream at such a distance that, had she been en- 
tirely consumed, no harm would hâve come to any building or wharf. 
The labor was not of a few hours only or less, such as is gratuitously 
rendered to the property of the citizen by firemen without, materially 
interfering with theirmeans of livelihood, but the service from theoutset 
contemplated days and nights of arduous labor, not free from risk and 
danger. Not only did libelants act as firemen in extinguishing the fire, 
but in order to do so efïectively it was necessary to discharge hundreds 
of baies of cotton, which discharging was doue by them. Had it been 
suggested to the firemen at the time of their organizing that they Wonld 
be called upon to render such services as the présent, and be bound to 
render them gratuitously, how many pf thetn would hâve joined the 
force? Not one, I am satisfied. However so ready they might be to 
perform the ordinary duties of a fireman, and to respond to ail usual 
calls, there is not one but would hâve declined such service as' this. 

I see no reason in law or justice why the owners of this property conld 
demand, under the circuœstances, gratuitous exertions from the fire- 
men in this case, any more than from any other class of persons in the 
city; and it résolves itself into a question of policy. In the case of The 
Mary Frost it is remarked that "an attempt to make the performance of 
this duty a ground of salvage, when it is a ship that takes fire, is against 
wise policy." Would it be wise policy to say, by dismissing this libel, 
that libelants, if they continue their organization and character, hâve no 
right of compensation for such services? That so long as they are fire- 
men they are bound to extinguish the fire in the cargo of any veFsel ar- 
riving in this port, and do so gratuitously, regardless of the circumstances 
bf the case, or time or labor required? How long would their organiza- 
tion continue in event of a demand for their services in another similar 
case? Can it be doubted that the conipanies would be disbantled, and 
their position as firemen given up, before accepting such duties and ob- 
ligations; thus leaving not only vessels on fire which might arrive in this 
port without means of assistance, but the city also unprotected? Is it 
not a wiser policy to déclare that it is the province of the courts to ac- 
cept jurisdiction, and détermine the rights between the parties in view 
of the circumstances surrounding each case, than to déclare that before 
them firemen can hâve no standing in a salvage suit, either by contract 
or as salvors? The danger to commerce in this respect cannot be great, 
as is plainly shown from the very few cases in which firemen ever as- 
Bumed to pose as salvors. This is a class of firemen's work genemlly 
performed by private parties, and undertaken by firemen only when fio 
other means is available, or the fire is jeopardizing other property. The 
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résolution Qf'tbe cit;^ comiûlissionerSi; that the city engines and fire de- 
partnaentscoald only beused in ihiscase wben no priva te nieanscould ha 
foundiSUfficiontj shows the, spiritthatpervades city governments in rela- 
tion to 8UQh matteiS. Wére there:no nieans by which righta of flremen 
çQUiolcbe inquired intainisiiieh case8,:they would, and not withoojt reason, 
JUndoubtedly refuse to read^E services siUch as the circumstances show thèse 
td,ha;ve.beeni whéncalled upon.forthem,. There seems to hâve been no 
refusai bnr the p$rtof theMbeiantsito go to work, nordoes it appear that 
thejf jor.their ïepresentativest werathé first to raake a demand for compen- 
^âtioni: ;It wftS only upqn the inqùiryof the applicants for assistance, and 
|hçÎE asking fori térmsj that any werè lùamed. In The San Juan it does not 
appear tbat any contract, agreeraent^ or terms were demandedj but they 
laqeeptèd what was paid thesm.' : Ths case is so entirely différent from The 
(Afttry: J^pstjithat, while I cordiàlly; approve the, décision, in, that, case, I 
iCanûot coneider: it binding in this. în that case the shipwas receiving 
iCargQifrfeaïithe oity:,ihad become fqt: thie time a portion ofits commercial 
feige.»oies,itind identified witii:its interests.; She was lyiûg at a wharf 
^wherei<aiC9ïiflagration would Jeadaiigeri the city itself. The labor of the 
ûredten oiôcupied but ashoititittvp, andiwas neither «xtended «oriarduous, 
,a»d j ust |iuçh/ service as w»a absolutely necessary . for the protection > of 
itbe city and îits property. , ; The saniè gtatement would apply: in th» case 
of TkaSulmlii In Ùiiscàseiéyery eastential élément ofeervioéisdiffçremtv 
fBbft learnedjustiiQe inthe caseiof îP/»« lf«rs/ y^Veet says: '* The; question 
ia.whetheriiit Isacasefursalvage. ■ In niy opinion it is not?: Thersame 
-qtie&tion ia.now whetherii(&i8is a case for salvage, and I mUiSt sayitbat 
in;'nîy;opinion itis.,' ;^::..i ■;.•:■:.:.. in,; ■ ; ;! •^■r.:nu: w .-r,:-^ 

! ; The.;eas6 of a ship taking fire in a harbor or at a dook, while re- 
ceiving .opdischarging cargo,; and coûnected by her business in any 
;wayiwith thé-interestsdfthecity^ or where any portion ôf the city might 
ibie jn joopardy, is îiot under! considération, and nothing herein said is 
intended as favoring in any way a salvage claim in such case. 

ii.Ueeiding that this may be coilsidiered a salvage service décides that in 
^rendering itthe firemen: went beybnd their ordinary duty as fireœen of the 
«jtyii.wbich disposes of the objection to their suing in their own names^ 
andiWithoUt the consent of the mujiicipality. j 

; iTbissuit, however, is brought ujwn; a contract, and not for salvage. 

,' A contract for the perfqrmanceof a salvage service may be suéd upon as 
sùahjiandeither decïared not pro^en, or set asideas unreasonabley and 
salMage declared eo •nomine. The contract, as alleged in the libel, is not 
(lenied in form,: but inthe construction ofits terms. ; Libelp,nts demand 
pay. for the enjtire numbert employed i for the entire time engaged in' the 
SOTyi<îei, jfegardless, of the number of hours they each actually performed 
Jabori.. 1 Theirespondent sayssuch was not the understanding, but that 
JiheiflctJialnmBberof houirSiWDrked by each one only was to be paid for 
at;tbatirate.: Neitherpartyat that time seema to hâve ktiowfa the; teirms 
çfï.settl^pnjotvor the : inaniBier of worki oa the San Jv/in, the case; referred 
ta inthevàUeged agreenlent.;i;iMh.;Fdgarty only knew^afc theiinder- 
iTVtttersxweif 'iSE^tùsfiâ withi Ltbeiamaiiintiipaid,: and consideiied it reaaoôa^ 
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ble. Nothing was said by either party about the iiunxber of men t6<béf 
eiuployed. '' - > v 

While perhaps the rate deraandéd might not be oohsidered tinrèa-* 
sonable, even with the construction placed upon it by the libelants,. had: 
only the necessary number of men been emplôyed, the much laTger 
riumber of men than could be of any service being permitted to joiil, in 
the work, makes the account unreasonably large. The condition in' 
which the property in regard to livhich the contract is alleged to hâve? 
been made, was at the time, as well as the lack of mutuality of nnder-' 
standing between the parties as to its terms and construction, satisfy me.' 
that ail considération of it should be put aside, and only a question of 
salvage eo nomine considered. It is impossible to détermine the number* 
of hours actually worked, even should the construction of the respondentl 
be accepted as to its terma; and the construction of libelants worald give 
an amount larger than would be considered a reasonable salvage. But. 
it must be considered as a salvage service of low merit. The time occa-' 
pied and labor performed were considérable, but thèse constitute but* 
minor éléments in such a service. The exposure to personal dangçr, 
altbough Bomething, was not great. The services were only valuable by' 
means of the tïre-engines, which hâve been paid for. The libelants' had 
no property hazarded. They lost no time in going or waiting, as the 
ordinary licensed wreckers ot this district so often do. Yet the property 
was in great péril, and, so far as bas been shown, no other means avail- 
able. The fire-engines were useless without libelants. The property bas 
been saved and restored to the owners in a. comparatively undamaged 
condition. 

In Tke BlackwaU,mprn, the suprême court approved as a fair salvage 
10 per cent, where a vessel on tire iu the harbor was extinguished with 
comjiaratively little labor and time. In Tlie S'ftUok, suprai the^ apr- 
pellate court allowed 8 percent., or neàrly $20,000, on a value probably 
not equaling that in this case. In the case of The Prairie jBtVd,, arriving 
June, 1875, in this port with a cotton cargo on fire, much in condîtàon 
of thé vessel in the case at bar, although perhaps in some respects the 
danger was greater, she being a wooden ship, with no bulk-heads, $14<O0O' 
was giveh on a valuationof about $100,000. Ad. Rec. S. D; ;Fla. 
vol. 11, p. 78. In the case of The ÂJhert GaUalin, which took tire with a 
cargo of cotton in Mobile bay in April, 1868, on a value of $346,000, 
saved by steamers and tug-boats, there was allowed a salvage of môï-è 
than $84,000, or about 25 per cent.; and ou theThalia and cargo, also 
on lire the same month, in the sarae district, over Ilj32)000 was gjven'on 
a value of $113,000 saved. Ad. Rec. S. D. Fia. 1868. In The ÇyçWne,, 
16 Fed, Rep. 486, 15 per cent, on the vessel and 25 per cent, on the 
cargo was given for e;stingaishing îireonasbip laden with najiblhà. 'In 
fhe Lonetiiar, Z6 Fed. Rep. 793, $8 j 350 was given for parlially .saving 
the vessel, when the amount actually saved was estini&ted at froni $22,000 
to $29,000. In The Florida and TTie Howard Draice, where the salvors 
bad HaprQpprtyatrisk, "ami were occupied but abolit threëhôH^s^ 6i^er 
cent, was deemed a proper salvage to the libelants, although apértioni 
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of the salvors had been paid by the owners. 22 Fed. Rep. 617. In 
The Bay of Naples, ante, 90, (recently decided by Judge Benedict, in the 
district of New York,) a salvage of $20,000 was given on a valuation of 
«100,000. 

In ail of thèse cases the salvage service was the extinguishing of 
fire, but the circumstances surrounding each case are so différent that 
none caù be treated as a précèdent. In this case there has been no state- 
ment, allégation, or estimate of the value of the property, but its charac- 
ter, nature, and condition bave been testified to, and, for the purpose of 
determining an award, I consider it may be safely taken at from $275,000 
to $300,000. Such approximate valuation will be sufficiently near, as 
it is not necessary to give a certain percentage. I consider $12,000 will 
be a libéral compensation for the time and labor of the libelants, and not 
an unreaeonable burden upon the property, considering ail the circnm- 
stances, : This, after the payment of their proctor's fées, will leave the 
libeknta alittle less than had been considered a reasonable compensation 
by the; Blaster and the agent of underwriters présent, and condition- 
ally ofiferfed; but, as there was no unqualified offer, and the suit was 
brougbt at the suggestion of the représentatives of the property, costa 
wUl necessarily folio w. 



The Nobth Stab. 
(Distriot Court, E. D. Hlichigan. Oecember 8, 1890.) 

1. CJoLListoH— Damages — ^Profits. 

Whére a steamer, whicb was under charter to carry 25,000 tons oUron ore, was 
sunk in a collision aftershehad entered upon the performance of such charter, and 
her owner was pald $2,000 for- a reaasi^inent and release of his interest in the 
. same, upon the theorç that.he had the nght to substituts another vessel, held that, 
as against the vessel in fàult, he couid not recover the profits he would probably 
hâve realized by the full performance of the charter. 

9. SaMb— Total' Loss—MEASttKB OF Damages. 

Iteseems that the damagijs recoverable by the owner of a vessel totally lost in a 
collision aire limltèd to the value of the vessel and interest and the net profits of 
the particûlar voyage, and that he is not entltled tothe probable profits of a char- 
ter unperformed. 

8. Same— Intebest on Vbssel's Valoe. 

While interest upon the value of the vessel is a matter ot discrétion, it will be 
ailowed where the faults of the two vesséls are not greatly disproportional, and 
there is reason to believe that the witnesses hâve not given a true account of the 
dircUmstances àttending the .collision. 

4. Same— ExPBîTSB of Rbpaib — Evidence. 

Where a witness swore that the expenses of his steamer whlle nndergolng re- 
pairs were a certain sum, and the opposing counsel did not cross-examine asto the 
' claims of such expenses, and there was notnlng to throw su'spicion upon the charge, 
held, tliat there was no reason for disallowing any portion of such account. 

(«SyWodMS by Oie CourL) 

In Admiraîty. On exceptions to commissioner's report. See 43 
Fed; Repi 807. 
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This was a suit for a collision between fhe propeller C. J. Sheffield 
and the steam-ship North Star, which was tried in February, 1890, be- 
fore the district judge and nautical assessors, and resulted in a decree 
adjudging both vessels to be in fault, apportioning the damages, and re- 
ferring the case to a commissioner to compute and report the same. 
Upon filing such report, exception was taken by the libelants to the re- 
fusai of the coromissionerto allow the sum of $14,000 for an alleged loss 
of profits upon a charter to carry 25,000 tons of iron ore from Tvvo Har- 
bors, Minn.,to South Chicago, 111., during the season of 1889. The 
commissioner reported that three cargoes, amounting to about 5,832 
gross tons, had been transported, and the Sheffield was on a voyage for 
the fourth cargo at the time of the accident. It was also shown that, 
under ordinarily favorable circumstances, she would bave completed her 
contract by about the 5th of September, and that the net profits which 
would hâve accrued to the libelants, if the contract had been completed, 
basing the coniputation on the net profits of the cargo already trans- 
ported, would bave been $16,000. From this sum the libelants deducted 
$2,000, the amount which they realized from the sale or reassignmènt 
to the Northwestern Transportation Oompany of the residue of this con- 
tract, leaving as the amount which thej' claimed for the loss of the char- 
ter the sum of $14,000. The alleged charter of the Sheffield was coDt 
tained in certain letters between ofiicers of the Northwestern Transporta- 
tion Company and the managing ownerof the steam-ship C. J. Sheffield, 
copies of which are contained in the commissiouer's report. In relation 
to this the commissioner, Mr. D. J. Davison, found as foUows: 

"Concediiig that this tripartite correspondence amounts to a charter-party 
which bound the steamer C. J. Sheffield to the carriage, at the speCifled rate, 
of 25,000 tons of iron ore from and to the points indicated, is this loss àh élé- 
ment to be considered in coraputing the libelant's damages? 

"Both in this country, and in England, in cases of partial loss, where the 
libelant's vessel has sustained such injuries as to interrupt hef voyage, or 
voyages, and require her to be laid up while the damage is being made good, 
the net profits the vessel would or might hâve earned during the period of de- 
lay are aliowed as an élément of damages; and the net earnings of the vessel; 
at the time of and just prier to the accident, are deemed a just measure of such 
damage. 

"And 80, also, where the vessel is under charter for the pending voyage, 
the profits which would liave been realized therefrom, if the voyage had been 
successfully completed, are aliowed as an item of damage. The ground upon 
which thèse allowances are made is that the ownerof the injured vessel is de- 
prived of her use during the period required for repairs. He has neither his 
ship nor her value; he cannot, thereîore, supply the place of the damaged 
vessel by the purchase of another, but he must avvait her restoratlon before 
be can, in any manner, dérive profit from this investmënt of his capital. It 
is not the value of the unexpired term of the charter as a distinct and sepa- 
rate item of damage that is awarded; but the profits that would hâve accrued 
Under the charter are regarded as the most équitable measure bf tbè'demur- 
rage value of the vessel for the period of delay reguisite for the répairs. 

"The cases in which the question of demurrage hasarisdn hâve been gener^ 
ally those where there was a charter or a contract for a single spécifie voy- 
age; and the allowance of the netireight upon the pending voyage prôceëda 
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on the tb«0|^ that tbe vessel, at the lim« of the accident, hasbeeo fitted Qut, 
manned, and, .pypvisiohed and équipped for the contemplated voyage. The 
e^peî^ditiirés in ihat regard hâve beéb aiready made, and the amount bas be- 
come a flxéd and definite sum. Her freight bas been dellvered on board, and 
its amount determined ; and, in most cases, the voyage bas been in part ac- 
com[ilished. Theonly élément of uncertainty is as to whether sbe will safeiy 
complète ber voyage. Tbat sbe will do so is deetued as certain as is the suc- 
cess of jnost business, ventures. In cases of a contiact for the season, reqiiir- 
ing raany sùccéasive voyages for its performance, theré are involved many 
and gtëater uiiCertairities. Freights àhd yvages niay so fluctiuite as to render 
the contract not only Valueless, but a âource uf actual loss to the vessel 
owner. 

"In cases of total loss, the full marked or cash value of the vessel, at the 
time of the accident, is awarded tothepwner, thus makinif, in tliis respect, 
the most coofplete restitution possilile in the nature of the case; and which 
theuretically, at least, restores to him at once bis lost vessel. With tlie money 
80 received, beingthe full market value of his vessel, lie mayatonce purchasa 
another, put ber in commission, and Immediately make her a source of profit. 
If thé vessel was under charter for the season at the time of loss, as is claimed 
in this case, and tliereis awarded tothè owner, as part of the damages result- 
ing from tbe tort, the value of the unexpired term of the charter, be would 
theu be eiiabled to duplicata bis earuings for the balance of tbe season, and 
thus maké a profit of his loss. 

''It is truè, if the ownèr is upable to secure for bis aubstituted vessel an 
equaliy prdflïable charter or employnient,then, in order to make good bis 
loss, besbould receive. in addition to tbe value of bis vessel, the amount of 
this diminution of proBts, wliatever they could be shown to be. But. in tbe 
judgmen^içf the commissioner, this inquiry would involve tbe considération 
of matters too reniote and spéculative to alïord any satisfactory resuit. 

"The ordinary and uibst équitable rulé of compensation in cases of total 
loss by cctllision is the fuH market value of the ve^^sel atthe time of the acci- 
dent, tpgether with her freight upon the pending voyage, with interest from 
the. tipo» pf its estinialed termination. 

"This rule, wliile it niay not in ail cases afîord complète relief, is reason- 
ably ceitain in i^s application, and is the rulf, as the commissioner under- 
stands, gnierally adopled b^v the courtsiinawaniingdamag'S in cases of total 
loss. Only pne or two ca^^s of departure frora^ it are fpund, notably The Fred- 
die L. Porter, H Fed. Rep. 170, in wliich tlie court assess^d tbi- not freiglit for 
thje.^u^iexpired teroi of l|ie charlcr, which was lor the season. But, in tlie 
opinion of the coinioissioner, tlie contract in tins case was not such a spécifie 
charter of the ShelMeld as precluded her ownirs from substituting anotlier ves- 
sel,! ahd thus cpiupleting her contract. It was evidently nut so cimsidered 
(tnd!tii;):!atedby the parties, a|S is evidenced by the fact of pa.vment by tlie 
ilprthyyeslern ïranspoit^tion,, Cpnipany tp the o\yners of the siieiJield of the 
auni pf ;i2,0U0 for a rpaaslgnment to it of this contract. If tliere was no 
prjvilege of substitution, then ail the rights of th • libelants utider tins con- 
tract to complète the trajjsportatipn of thB2ô,UO0 tonsof ore wereextinguished 
by the disappearance df the ShetBeld under the watt-rs of Lake Sup riur, leav- 
ing nothing to assign. The only rest.'''-tio.ii|a8, to vessels, conta ned in the 
pr^inal iigr^fment.between tbe liiteroçean Transportation Company and the 
Nprth western Transportaiipn Company fpr the traii^porlation of 60,000 tons 
of ipre, olî'wiiicb the 25.Vpi) were a papt, |s tl.iat the oFse sball be carried by 
stearntjra..; without ooniMirtfl,' , The IflÇ.erPPeapTran8l^rtaùon Company were 
thefefpre IjQiUiiJ; tP.fHrnisji ?i .çargO; of .ore to any, suitable steamer presented 
bytbe ow^^rspf tbe tiheffleld, provided slie came without a consort, until tbe 
transpoi:tajtion «f the; 25,00ft twns ,\va3 poippjeted, 
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"In any view of the case, the item of damages claimed for loss of profits on 
the charter should be. in tbe judgment of the commissioner, disallowed." 

The daimanta àlso filed the fpUowing exceptions to this report: 

(1) To the allowance of interest upon the value of the Sheffield. 

(2) In refusing to allow claîmants' item of $720.66, expenaes of the 
vessel while undergoing repaifs. 

H. D. Goulder and È. H. Swaii, for libelants. 
C, jB. Kranier and Robert Rae, for claîmants. 

Brown, J., (after stating the facts as above.) The main exception hère 
relates to the disallowance by the commissioner pf the loss of profits 
upon the charter of tbe Sheffield to carry 25,000 tons of iron ore. The 
ifaicts connçCted with this çlaimi are briefly as fôllows: On the 28th of 
March, the Northwestern Transportatibn Company, by H. H. Brown, 
vice-président, agreed With the Interocéan Transportation Company to 
carry for it 60,000 tons of ore from Two Harbors to Chicago, at $1.20 
per grbss ton. On the Ist of Aprili È. M. Peck, président of the Nortl^- 
western Transportation Company, wrote to Brown, as managing owner 
of the Sheffield, (who, as vice-président of the IS'orth western Transporta- 
tion Company, had signed the con tract vyith thé Interocean Company,) 
nôtifying himof the charter, and saying that thé steamer Sheffield 
should carry 20,000 (aifterwards raised to 25,000) tons of the above 
amount. This was agreed to by Browri. 

This is ail of the so-called charter, for the loss of whiçh this large 
amount of damages ië claimed. Now, \yhile this contract mày undoubt- 
edlybe construed as a binding contract on the part of the Sheffièldjp,nd 
the Sheffield alone, to carry this amount, it was construed by the parties 
themselves as a contract between the Northwestern Transportation Com- 
pany and Brown to carry tha.t amount in any steamer heniight.desig- 
nate, sihce, after the loss of the Sheffield, the Northwestern Transporta- 
tion Company paid to Brown $2,000 for a reassignment of rele'ase of 
this contract. This could only be done upon the theory that Brovirn had 
the right to substitute another steamer in place of the Sheffield. By rè- 
ceiving the money, BroWh acquiesced in this construction of the charter, 
and is not at liberty now, as against the North Star, to make a claim 
based upon a totaUy difïei-ent construction. 

Whether a libelant in any case of total loss is entitled to recover the 
profits of an unexpired charter, I do not find it necessary to express a 
decided opinion. It bas' been generally supposed that he was Ûmited 
to a recovery of the net freight upon the particular voyage, and that in- 
terest upoh the value ofhis vessel from that time was allowed iii lieu of 
ail other damages; and, with a single exception, the authorities seqin to 
fayor that contention. The Columbus, 3 W. Rob. 164; Th* Amiable 
Nancy, 3 Wheat. 546. The case of lie Freddie L. JPorter, 5 FedMlép. 
822, 8 Fed. Rep. 170, is certainly authority for a feroaderjclaim. ït 
bugnt to be sàid, howevei^, in explanation of this ca3e, that thé ppînîpn 
ûf the dîs'tHct ju'dge is fptihde<i upon âiithorities holdiiijg thatthe own^r 
ofaa îajùïéd véssèl is iehtitled: to his ilet freight for thé panicmar vôy- 



496 FEDERAL EEPOETER, Vol. 44. 

âge, an4, in cases of partial loss, to an allowance in the nature of dé- 
marrage while undergoing repairs. Ttie oiréuit judge affirms bis opinion 
ina very brief opinion, and couples witb it the admission tbat bis décision 
may be an adyance upon any whicb bas been made. It is certainly 
difficùli to reconcile this case witb that of 77ie Aminble Nancy, 3 Wbeat. 
546, in wbicb the probable profits of a voyage yet in fieri were disal- 
lowed, and whicb bas beretofore been accepted as settling the law for 
this country. There are reasons for allowing the loss of a profitable 
charter in a case of damage, while the vessel is undergoing repairs, 
which do not apply to a case of total loss. The time during whicb the 
vessel is being repaired is èômparatively a short one, and the profits ef 
tbe charter are adopted simply as a measure of estimating the demur- 
rage; while, in tbe case of a total loss, the vessel may be under a charter 
whicb bas one of some years to run, and, if the owner is entitled to re- 
cover the profits of such charter at ail, there would. seem to be no limit 
io such right, so far as respects the time of its continuance. I am notsat- 
iâfied that there is àpything in this case to take it outof thescope of tbe 
décision in The Amiable Nancy ^ 

2. Witb référencé to the allowance pf the item of $12,000 interest 
uppn tbe value of tbe Sheffield, (which tbe commissioner pnts at $160,- 
OÔÔ,) i bave felt morç doubt. Tbe SheflSeld was guilty of so many 
fàults în connection. witb this catastrophe tbat I hâve been strongly dis- 
poséd toreject this item of interest, as its allowance is a matter of dis- 
crétion; but upon refleictjon, I am satisfied that with regard to the main 
fault, viz., the failure to stop and reverse, a fault Imt for whicb tbe col- 
lision would hot bave ôccùrred, thé steamers were equally to blâme. In 
addition to tbis, there was a frankness upon the part of tbe Sheffield's 
ofiîcers and crew in admitting'tbeir iaults, which, while it does not dis- 
arm criticism witb i-espect to their conduct, inclines one to take as fa- 
vorable a view of their case as the facts wiU warrant. Upon the other 
baiid, there was such a marked discrepancy between tbe testimony of 
thé m en upon the Star, and. .the statements made by them in their protest, 
àhd even in their answër, and such obvious improbabilities upon tbe 
face of thèir testimony, that there is raised in my mind somethiiig more 
than a suspicion that their intention was to make the testimony so far 
JBÎs possible fit the exigencies of their case, as they had been developed 
by, the libelant's évidence, a practice very common in collision cases, 
aiid oiie which the Englisbrule, with regard to the filing of preliminary 
sicts, was intended to prpvî'de against. Upon the whole, I bave con- 
ciiided not todisturb the report of the commissioner upon this point. 

8. Thé only other item with regard to which a cpntest is made relates 
tb l^thé ëxpenses of tbe North Star while undergoing .repairs at Buffalo 
aindClevèlànd, which wèreclaimed at $720.66, and aHowed at $358.76; 
àpparéntly upon the grourid that the testimony did not satisfy the com- 
iiiissiônér that suçh ëxpenses ha4 b^en incurred. It is true that the 
testimony with regard tp thèse ëxpenses is not very satisfactory; but so 
far as it goes, and taking it at its face value, I see no reason to doubt 
tbat tiiey were actiaally ipcurred while the vessel was undergoing repairs. 
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and were consequently a proper charge against the ShefBeld. With re- 
gard to this, the witness Meadowcroft was asked the following question: 
"What were the actual expenses and outlay paid by your company in 
repairing the damage done to the North Star in tliis collision, and in consé- 
quence of your boat being so injured? Please give everything in the way of 
damage aside from demurrage." 

In answer to this, the witness gives the items of the damage, the last 
one of which is as foUows: 

"Expenses of vessel while nndergoing repairs at Buffalo and Cleveland, 
made necessary by reason of collision, during the eight days which were 
claimed the vessel was detained, and including also the towing at Cleveland, 
$720.66." 

On cross-exaœination, he testified as foUows: 

"In.giving the expenses during the time you claiin she was detained in 
repairing, you hâve included some tow bills and possibly other items of that 
description. Will you give the amount per day of running expenses of the 
ship during that time? . Ansvjer. $83 per day. Question. Hâve you included 
the faelfor runiiing to Cleveland, and if so to what amount in dollars? A. 
The consumption of coal by which the vessel was running to Cleveland was 
one ton and a quarter per hour for eighteen hours at $2.50 per ton; and while 
in port the consumption of fuel was seven tons per day of twenty-four hours, 
80 that'the fuel in running to Cleveland was about $56, as we hâve charged." 

This was ail the testimony in relation to this item. If the ranning 
expenses of the ship were $83 a day, eight days, this would amount to 
$664, which, with the $66 for fuel, would make up the $720, very 
nearly the amount of his bill. Now, as the witness gave this as one of 
sever^ items of his account, we think it was incumbent upon libelants 
to cross-examine him with regard to th© items of such expenses, if they 
entertained a doubt as to the propriety of their allowanee. Instead of 
this, the comraissioner makes an allowanee for seven and a half days, of 
$47.74, for the pay and subsistenee of the ofiBcers and crew, $358.75, a 
sum which, in view of this testimony, seems somewhat arbitrary. If 
the witness had been cross examined with regard to this account, and 
had been unable or unwilling to produce the items, there might be some 
reason for disallowing the whole amount; but, in the absence of such cross- 
examination or counter-showing, I see no reason why his gênerai testi- 
mony should not be accepted as true. As the crew were detained on 
board for the eight days, their wages would undoubtedly be a proper 
charge, as well as their provisions, and the fue) and supplies of other 
kinds needed and used upon the vessel while in port. Upon the whole, 
I hâve concluded to sustain this exception, and allow the item at the 
amount claimed, $720.66. 

It results that a final decree will be entered for the libelants for the 
sum of $84,050.64, with interest from September 21, 1890, thé date of 
the commjssioner's report. 
v.44F.no.7— 32 
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The Alaska. 
- ; (District Omi/rt, Ei D.Michiyan. September 29, 1890.) 

1. CoMJsioN— Damagbs — Rbstôbing Vbssel. 

The Ubelaut In a collision suit is entitled to reoover suoh damages as naturally 
fpUow trvPt 4'be négligence! of the respondent, and to bave his vessel restored as 
nearly as TWsstble to her condition before the collision. 

2. Same — Bbachino Vessel— Expbnsb of Removal. 

; Wherert)^0 injured vessel was beached af ter tbe collision, and a bargain was made 
for a l^nip 'sùm to take her off and carl-y herto aportof safety.an'd the sum agreed 
Upbn w& sictùally tiaid, /leld that, if there was no fraud and no want of reasOnable 
^ i. judgibéD^inmàking the bàrgain, tbe amount.paid was a jjust charge ^ainst tbe 
vessel in fault, altbougb it was shown that the vessel might, in fact, hâve been 
gotten ofC for a much less sum. Held, also, that the owner of the injured vessel 
was entitled to bis expenses for cçming to Igok after.tihe wreck. 
Si Samb^HJost ok Sdbvet. 

Tbe'pi^actice is also to allbw tbe cost of tbe survey as one of tbe Incidéntal ex- 
penseisàf the -collision. 
'•4. BaMe^-CJost. o* Bbpaibs. 

Thé «ost of T«!^alrs wa» also allowed, although it exceeded largely tbe eetimated 
, : ^ co%t, ap^ iu^a the vessel a pettèr and a stroo^er pne th'^^ she ,was bef pre^ 
^ .^AMB^SAi^VAoÉ. AïtaRBPAiBS— Intebest. '■',' ......>,....■., 

' , ' ; ' Ihterèst: qpM l^lUs ïncvirred for salvage ànd repairs is a'mattei' bf aiscretlon, and 
'-' '" in vibw Cf'thë'fitPt that the vessel was màdé âîore valuable by the repairs tbân she 

■ '^'i was before the collision, and of somedoubt as to wbelher the entire bill ought to be 
" i.ob^gedjagfinpt the refondent, it was Aei^ that interestaboulâberefusi^ 

6. SAMB— ESPBNSB OF CONVOT. 

1(1. .>irh)B ei^enses of a (tonit(ur.to<an injùred vessel sbouldnot ba allowed -UBlésà the 
<• 'agceswtjy façsuch,oonvoy,po:clearly shpwn, , , ^j; ■ .. : 

XSuliabus-bylti^CQuri.) • ' ^ , ' 

■ lo Àdiiiii'iJlV; ' 0ii éiaelptiohs tq çdmmîasioner's report; 

' ' 'ThiB was a'iibël for cbllision betwëéii' the steam-bàrge 0regon ând the 
èteamer Alaska^ whîch oçcurred on'Saturdayj îî^bvtehibéTl' 27, 1886, at à 
ttoint àbqut. six miles below Amherstbtirg, and near the cbouth of thé 
Détroit river.- The casé was suffered to go by defatllt at'the hearing', 
^wfaén a dëcree waB enterèd for thelibelàht, with the usUal ôrder of réf- 
érence to a boraiïiissiorier to assessând réport the datoàges; 
' ' Àfter the céllisioh the Orégon steamed to Amherstburg in about 55 
miniites, and frôm théré was takeii across the river; and beached on Bois 
Blanc island. Gn Monday she was raised and towed to Detfoit. On 
Tùçsday she wàs placed in the Détroit dry-dock, and temporarily re- 
%àiréd, and on Wednesday she was started for Buffàlo; and, after being 
îîèld at Ataheretburg for 12 hours, by reason of an accident to her con- 
Voy, arrived at Buffalo oh tHe morning of December 3d , and was moorèd 
aV'Mills&Ço. 's dry-dock. On the 8th of December; and while lying in 
the river at Buffalo, she wàs inspected and surveyed by three persons, 
one of whom, .Mr. Humble, was chosen by the owners; another, Mr; 
yarsôtis,''by'the ùnderwritérs, and the third wâs Gilchrist, one qf the 
ownérS. 'Th^is survey was made abbut Iwb months beifore she was placéd 
in dry-dock for repairs. In the mean time, work Was. béing done upoh 
her by her owners. ■' ' " ' ' "- 

Prior to her leaving Détroit the owners of the Alaska employed three 
persons to make a survey of the damages to the Oregon while she was in 
dry-dock hère. 
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F. H. Oa/r^d,{ot lïbdanis. 

S. S. JBaôcoçA, for daimants. ,i 

Brown, J., (after stating ihe fads as above.) Upon filing the cotnmîs- 
âonpr's report elaimant excepted to the allowance of the following items: 

1. To the bill of A. N. Moffat for raisiug the Oregon alter the acci- 
dent and taking her to Détroit, $760. The testimony shows that a bar- 
gain was made with Moffat fora lump sum, and that the bill was açtually 
paid. This makes a prùruifa-de case, and renders it incumbent upon the 
elaimant to show either that the money was net paid, which is not 9t- 
tempted, or that there was fraiid in the transaction, or that the bargain 
was net made in the exercise of reasonable judgaient. It appears that 
late upon Saturday evening Gilchrist, one of the owners, came from Ver- 
millon, Ohio, to Détroit, bringing Schuck, one of the other owners, 
with him. Maytham, another owner, arrived hère from Buffalo Sunday 
morning, the 28th of November, and brought Humble, the foreman pf 
the dry-dock company in Buffalo, at which the work was done upon 
her, with him, Gilchrist swears that the next day after the collision— 
viz., Sunday piorning — he saw the Oregon sunk at Bois Blano island, 
across the river from Malden, Her nose was drawn upon the bank, but 
her stem was sunk in deep water. He looked her over, and let the job 
of raising her to Moffat, at $750; but, before making such contract, he 
consulted Mr. Murphy, aivd other Canadian tug-owners. Moffat toqk 
bis tug and pump and wrecking outfit with him, and went iumiediately 
to work pumping her out. They continued pumping nntil about 12 or 
1 o'clock atpight, when they stopped, because Moffat thonght one pump 
•would not.do jt, and the Oregon was allowed to retill. Another pump 
was brought down, but it did not arrive at the scène of opérations until 
after the vessei; was afloat., It seems they went to work again in the 
morning, and;got the vessei off' about noon, with the pump they had 
used the day before. Mr. Ashley, one df the owners of the Alaska, 
swears that he could hftve got a tug and pump for $150 a day; and, 
after he leamed of the agreement with Moffat, he told Gilchrist he would 
not ratify it. : 

There is no doubt that this contract resulted very favorably to Moffat, 
and that the araount he received was a large compensatiou for the serv- 
ice açtually rendered; but, when a yessel is in a situation in which the 
Alaska fouiid berself, prompt action is necessary,and muçh must beleft 
to the discrétion fin<l good judgnient of those in charge of hyr. They 
would havebeen at liberty to make a contract by the day, which would 
probably bave resulted more favorably to them, or take their chances 
underapontract fora lump sum. There is no évidence that Mr.Àshley 
açtually ofi(ered to dp the job himseif, although, after the contract; was 
made, he told Mr. Gilchrist that he çouid bave found tugs and pumps 
at$150 a day;, but, even if this offer had been made immediately after 
the accident, 8,8. tW vessei then was, it was imjpossible to say how^ong 
the tug wouid Jiaî^e been engageai in gêtting her off, pr whether ^e was 
Gopipe|ent for, that pijrppse. If a bargain had been n^ade for^j?gr çLiem 
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compensation, it would hâve been for the interestâ ôf'tihe tug to hâve 
prolonged the job as much as possible; if made for a lump sum, to do 
it in the shortest possible time. We are bound to consider, in this con- 
nection, thatit was as much for the interests of the owners of the Oregon 
as for the owners of the Alaska that the job should be done as cheaply 
and expeditiously as possible, The underwriters were also interested in 
the same direction, and no objectiitn was ever made by them to the pay- 
ment of this bill. The ordinary rule ia that, where a vessel stands in 
need of salvage services, a contract made by a master for a lump sum 
will be upheld, unless a clear advantage was taken of his neeessities, and 
the contract was an oppressive one under the circumstances as they ex- 
isted at the time it was toade. I know of no reason why the same rule 
should not apply in a case of this kind. I see no reason to doubt the 
good faith of Gilchrist in making this bargain; and, while it undoubt- 
edly resulted unforlunately for him, and incidentally for the owners of 
the Alaska, it might bave resulted equally unfortunately forMoffat, if 
there had been a sudden change in the weather, ora failurè of the pumps 
to do their work as well as expect«d, or more serions injuries tt) the 
Alaska than there appeared to be at the time. Upon the whole, I am 
unable to say that there was any want of'good judgment in making this 
bargain. The exception must, therefore, be overruled. 

2. To Maytham'a bill for services and expenses, in coming from Buf- 
falo to Détroit io look after his property, $25. His original bill was for 
$50. Under the circumstances, I think he should be allowed his ex- 
penses, but as he was one of the owners, I seë no reason for his heing 
allowed a compensation for his services. His expenses for five days, in- 
cluding his fare to and from Détroit, could hardly hâve been less thaii 
$25, and, under the circumstances, I see no reason for disturbing theal- 
lowance of the commissioner. In Hobson v. Lord, 92 U. S; 398, 412, 
it is said that when the owner of a ship sends an agent to a foreign port, 
into which the ship bas put in distress, to ad vise and assist the master 
for the benefit of the ship and cargo, the usage of the port of New York 
is that the amountpaid for the services of such agent, and his board and 
traveling and incidental expenses, are allowed in gênerai average. See, 
also, The Oayuga, 2 Ben. 125; The Sunnydde, Brown, Adm. 415. This 
exception is also overruled. 

3. To the allowance of Humble and Parsons' bill for making survey, 
$50. Surveys of this kind are almost alwàys made when a vessel has 
received serious damage, and are often quite necessary in determining 
whether the vessel should be repaired or not, and are often important in 
référence to questions of insurance. The practice has been to allow them • 
and I see no objection to treating this as one of the incidental expenses 
of the collision. See Sawyer v. Oahman, 7 Blatchf, 290, 306. 

■ 4, To the allowance of Mills & Co.'s bill for repairs, $9,674.30. 
While the Or^on was lying in in dry-dock at Détroit, Mr. Àshley, one 
of the owners of the Alaska, eriiployed three men to make a survey of 
thé damage and' probable cost of repairing the vessel, àhd putting het iri 
as good- condition as before the collision. Capt. Jones^ a ship-buiHer 
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of this cîty, says the repairs could be done for $3,524, but he says there 
were différent methods and différent opinions. On being shown Mills 
& Co.'s bill, the total amount of which was $10,624.49, and asked to 
pick eut the items which were not necessary, he says: "It is very diffi- 
cult to do so. You can fix a vessel in a good many différent ways." 
He testifies that Mills & Co. are men of good réputation; that the men 
who made the survey in Buffalo are compétent and fair. George Irving, 
also a ship-builder, went through the vessel alone, and estimated the 
costs of repairs at $3,315, and says that the repairs that he intended to 
make would hâve made the vessel stronger. John Doran, the otber sur- 
veyor, testifies that he thinks the repairs put upon the steamer would 
hâve made her a stronger boat than she was before. His estimate of the 
cost of such repairs was $3,740. He says his estimate included steel 
arches to make her as good as she was before, to stiffen her, and make 
herstrong; that compétent men might différas to howthe Or^on ought 
to be repaired ; and the iron plates under the keelsons were necessary to- 
remedy the injury from hogging. 

Upon the other hand, a survey of the vessel was held at Buffalo by 
two men, one of whom represented the owners, and the other an insur- 
ance company, and, in their opinion, the cost of making such repairs 
would be $8,240. Without intending, in any way, to impeach the good 
faith of those who examined the Oregon in Détroit, I am unable to shut 
my eyes to the fact that persons employed for the purpose of making 
estimâtes of damages, or of value, are largelj', though perhaps uncon- 
sciously, influenced by the wishes of those who employ them, and I 
feel quite safe in saying that I do not think that any one of thèse parties 
would hâve entered into a contract to make thèse repairs for the sums 
named by them. There was a strike among the ship carpenters, at the 
time, in Détroit, and no work was being done hère, and I hâve no doubt 
their estimâtes of damage were controlled, to a certain extent, by the 
sympathy Ihey naturally felt towards the owners of the Alaska. In ad- 
dition to that, it is a matter of common expérience that the estimâtes for 
repairing old houses and old vessels are usually much less than the actual 
cost of such repairs when made. There is no reason to suppose that the 
raen who made the survey in Buffalo are not fuUy as compétent as those 
who estimated the damage hère, and the fact that their estimate was not 
very largely exceeded by the actual cost of the repairs, as found by the 
commissioner, indicates to my mind that it was far the more trustworthy 
of the two. WhUe I bave no doubt that thèse repairs did make the ves- 
sel a better and stronger one than she was before, it is well settled that 
this cannot be taken advantage of by those who are responsible for the 
injury. 2%e Santee, 6 Blatchf, 1; The Baltimore, 8 Wall. 386; The Oatha- 
rine, 17 How. 170; The Fannie TuthUl, 17 Fed. Rep. 89. The testimony 
on behalf of the libelants, as to repairs, includes that of Maytham, one 
of the owners who ordered the repairs and paid for them; of John Hum- 
ble, superintendent of Mills & Co.'s yard, who personally supervised the 
repairs, exainined the bill, and swears that the priées charged are the 
regular rates; of Thomas Walsh, a clerk who kept the time and account 
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reMûg.-to tfesjrepdrs, and who swears ithat he opeped; two accounts with 
thé Kessel for rtfee différent kinds of work as though there were tivo ves- 
selsi; oûe- accoujit for the injuryby tbe collision, and the othesr fqr the 
nëw work, and that the time spent on each was kept distinct ;from the 
Other; of Albert Brinkman, foreman, who swears that the repairs and 
new woïk werç done separately, and separate accounts were kept with 
each job; that he kept track of every pièce of material that went into 
the boat, and réndered bis account to Walsh, the qlerk; of Hamilton J. 
Mills, w,ho,8weîrs to the correctness of the bill, and that it bas been paid; 
ofTownsend Davis, agent of tbe Insurance companies, who testifies that 
the insurers paid thelosson the basisof the adjustraent including the 
bills for repairs; and, in fact, of aJnjost every one who would be pre- 
sumed to hâve knowledge of tbe correctness of this bill. 

^ ïbere is really nothing to impeach their testimony, and none of the 
items of the bill are specifically pointed out as unnecessary to put the 
vessel in as good condition as she was before. While there niay be a 
suspicion that advantage was taken of this disaster to charge upon the 
claiménts â portion of the betterments, tbey hâve notsucceeded in estab- 
lishing, fey ony prépondérance of ttistilnony, that thèse repairs were not 
made neoessary by the ooJJision. Upon the whole, I see nq ground for 
disturbing the report çf , the commi^ioner 'upon this item, and theexcep* 
lion is thérefore overridedv 

i5. To the allowance ôf interest -upon thecostof the repairs, $1,817.02. 
The usnalLpjractice bas beeti to allow intërest upon the cost of repairs, 
but.-afterall, the allowanee of intôrest in actions of tort Isa matter not 
of rightj but of disçretioii. In cooimon-law cases it is: said that, in 
actions forunliquiilated damages, intërest is not récoverable eo nomine, 
but that the .jury j in their discrétion, inay add intërest; .tbat,as the law 
dœs not. inquire into tbe particulars of the verdict ibr damages, in some 
casesintemst furnishesajustand convenient measure for the jury. In the 
same way intërest may be taken into account by the jury in assessing dam- 
ages iu trespass and trover, but in the case of Tlie Indepmdmce, {Hemmen- 
wny w /«ïsAer,) 20 How.255, 260, where the question arose upon tbe al- 
lowaneéjof intërest upon a decree in admiralty, which had been affirmed 
by a divided court, it was said that-^ 

' "In cases of collision and salvage ,*; * * it is impossible to flx thPsum 
that Q>igl>i to be }<war(led;wU.hi absolute certHinty hy any riile of caUrtilation. 
It W'il sometloxcs hsi'pen ln,an atiipiralty case th.it this court will think that 
tliè «iaïuagfS estirnated and allowed iij tbç circuit court are too high, and yet 
tlie opinion liefce may apprbximate so rieiirly to that of the court below tliat 
thiscoiirt Would not feeljùsitiflf-d in réversing its jndgment. * * * No 
rwlé, thf refore, flxing any 'féi'tain raieOf Ihterest upon <lecrees in admiralty, 
whenévpr.thedHeree is afflrmedi loiild lié adopted with justice to the parties. 
And a disçretlppary povyeç Isieseryed, to aild, to the da^agegayvardedbythe 
cèurt belojty, jf^iftlierdaiiiagesby way of intërest in cases where, in llieopin- 
ibiiof iKïs court, the appelleé upon the proofs is jùstly èntitled to sucli addl^ 
tîîViafdaiiiàgW." ïîat thi^allôWancèàr intërest îs not an Incident totlieaflirm- 
aôcé ainxed toit by lawor'lby'a Me bf court. If givenbythià court, it inust 
beîn tlte exercise of itadisctetiuïiary power, and prù itanto is a new judg- 
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This caae was affirmed in Tfie Ann Caroline, 2 Wall. 538, and in The 
ScoOand, {Dyer v. NamgaiionCo.,)!!^^. S. 507, 6 Sup. Ct. Rep. 1174. 
In the case oî Redfidd v. Iron Co., 110 U. S. 174, 3 Sup. Ct. Rep. 570, 
whicb was an action to recover back dufies illegally exadted, it wa's said 
that if the plaintiff had been guilty of lâches in unreasonably delaying 
the prosecution of bis clâiïii , interest may bé properly withheld. When 
it is given as damages, it is often matter of discrétion. Upon appeals tp 
the suprême court, interest is not allowed, unless specially dirécted. 
Rule23. , 

Under the drcum stances of tbis case,: in view of the undoùbtedjand 
material betterment ôf this vessel by the repairs, and of the underlying 
doubi in my mind as tawbetber this entircf bill to 

the claimants, I think it my duty to refuse the allowance of interesti'and 
cl^irRfant's exiçéption tothi$ item, of $1,807,02 is therefore sùstairied- 

Thèse ar» ail the items of the' commîssioner's réport towhich excep- 
tions were taken by the claimants. Althoûgh ûpon the arguoiènt^nd in 
thebriefiseveral othecsarementioned, I donotifeel atliberty to Gonsider 
them in the absence of formai exceptions upon thé tecprd. r ^ , s 

^I,,\fi^noïfproceedt0considërChe exceptions orihéU 

l^'Ib'thé disallowànce- by thé cOmiiiissioner of the item for tô\^îng 

|he;£iregQ&t0'B.utfàlo %tiiiB 

with some doubt, to concur with thé r&portof tbfe «ônaiftisâîoher Upon 
this point. Owing to the strike in Détroit, it was found necpssary to 
take the Oregon to Buffalo, and the Newburgh was takenaldhjt'às a'^n- 
voy. It is said that she wétaèmplbyéd to tbw the Oregon, but the evi- 
diéncfe jsthàtiébe Oregon emfdoyed herrown motive ;j)ower, and Was ïiiot, 
in fact, aided; by the Newburgh.. While it may -bave béen k prudeiii 
preca.utioh td take the Newburgh; along, it was adding^ a Jarige item to 
the already large biU for injuries, and it does not seem to me to consti- 
tute auch a caae of neeessity ast to entiUe libelants to recover it from the 
Alaska. . '■■ ■■■,',.•.-.>■.,' 

2. To the déduction from Mills & Co.'s bill for repairs of certain 
items, amounting to $930.28. As the commissioner weighed ail thé 
testimony upon this point, and bis conclusions upon such testiniony are 
not directly attacked, I am not disposed to disturb hia allowance. 

With the exception of the allowance of interest, therefore, the report 
of the commissioner is affirmed. 
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Phipps et al. v. The Nicanok, etc. 

UurvEltSAL Marine Ins. Co., Limited, v. The Nicanor, etc. 

(CirouU Court, S. D. New Twrk. Deœmber 13, 189a) 

1. BhIPPING— STttANBINa — Neqliobnob. 

After paséing a certain point at night, a vessel tacked, and the master proposed 
to take a certain course, (north-east,) whioh if made good, would hâve carried the 
vessel clear of obstructions. Tbere was a dense fog around the vessel, and she 
stranded at mldnight. She had been wtthin the clear-weatber range of a certain 
Ught for two bours, but her navigators had not seen it. Sbe had in faot been mak- 
ing a northerly course, owing to a change in the wind and to the existence of a cer- 
- tam current. The faot thât the currents at that région are variable is well known 
to navigators, and is set forth in ordinary sailing directions. No soundlngs were 
taken, though they would hâve been sufficient to tell the vessel navigators that 
she was not tnaking her proposed course good, and the importance of taking f re- 
. guent soundins^ in those waters is glven in ordinary sailing âirections. Meld, 
Uîàt,the strandnig arose from négligence. 
8. SAStfe— Contribution. 

. Saoh négligence would defeat any clalm for contribution by the vessel owners oh 
account of such stranding. 
8. Samb— Gbnerai, Avbbagè— Voluntabt Paymbnt. 

Wherë a marine protest, sho^vihg thè f act that the stranding was cansed by nég- 
ligence, is open to the inspection of underwriters, and there is no misrepresenta- 
tion or coucealment on the part of the ship's owners or agents, payment by the 
underwriters to the ship's agents, on acoount of a gênerai average adjustment, b 
Toluntary, and cannot be recovered back. 

In Admiralty. 

IINDINGS OF FACT. 

(1) On varions dates, between the 8th and 24 th days of June, 1889, 
Thomas W. Howard & Co., of Montevideo, shipped on board the bark 
Nicanor, then lying at Montevideo, and bound for New York, 13,000 
dry bides, of varions sizes, ail in good order and condition, to be carried 
by the Nicanor to New York, and there to be delivered in like good or- 
der and condition, unto Messrs. Baring Bros. & Co., or their assigns, and 
the bark agreed, in considération of freight stipulated to be paid, to 
transport the bides to New York, and deliver the same as aforesaid, and 
to that end issued bills of lading at Montevideo to the shippers of the 
hides,.which bills of lading, in due course, were indorsed and delivered 
for value to Enoa Wilder, a merehant of New York, who beeame the 
owner of the hides, and entitled to delivery thereof at New York. 

(2) On the 6th of July the Nicanor sailed from Montevideo, with the 
hides on board, bound for New York, and about 3 p. m. of September 
2d, in fine weather, passed the light-ship at the south end of Five-Fathom 
bank, off the Delaware capes. The vessel was on her starboard tack, 
sailing in a north-westerly direction, and passed between the two light- 
ships on Five-Fathom bank, leaving the lower one three or four miles on 
her port side, and she continued sailing in that direction until about 7 
p. M., when, being within sight of land, she came about and sailed on 
her port tack, on courses between east and south, according to the wind, 
until 9 o'clock. Â little before 8 p. m. she made the north-east end 
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Mght-ship about ahead. At 9 p. m. the bark went again on her starboard 
tack. the light-ship at the north-east end of Five-Fathom bank then be- 
ing between a quarter and a half of a mile south-east from her, and she 
maintained this starboard tack until the stranding hereinafter men- 
tioned. At the time she tacked the master of the Nicanor proposed to 
make a north-east course, which would not carry him within the range 
of Ludlam Beach light. No pilot had been spoken, although pilots 
frequently board vessels to the southward of this place. The course of 
north-east, which the master proposed to take, was a proper course for 
sailïng vessels bound from the light-ships to New York, and if made 
good would bave carried the vessel clear of ail obstructions. The wind 
was variable between south-east and east, and gave him a speed of about 
six knots an hour. There was a heavy haze, growing heavier towards 
the shore. About 11 p. m. the master saw and recognized Ijudlam Beach 
light about abeara, bearing west, or west by north, at ari estimatèd dis- 
tance of eight miles. He kept it in sight with the aid of bis glasses for 
aboutis minutes, and then lost it. The range of the light is 11} miles, 
and when the Nicanor had that light bearing westerly distant 8 miles 
she was about due north of the light-ship at the north-east end of Five- 
Fathom bank. This fact was patent, and should hâve been recognized 
by the master of thé Nicanor. The Nicanor was at that point, within 
the ordinary range of Absecon light, though it was not visible, which 
indicatéd the existence of a heavy haze or fog along the shore. The 
vessel continued on her starboard tack after losing Ludlam Beach light. 
At 12 o'clock midnight the weather got thick around the vessel, with a 
heavy mist, and about an hour later she took the grouud .on the bar of 
Greàt Egg harbor. The point where she grounded was about north of 
the light-ship on the north-east end of Five-Fathom bank, and was about 
6 miles south-westerly from Absecon light. The fog waa still dense, 
î^nd so continued throughout the night. Absecon light bas a range of 
19 miles, and was not seen by the navigators of the Nicanor at any time 
prîor to the stranding, though she had been within its clear-weather 
range since about 10 o'clock, and no light had been seen since Ludlam 
Beach light. 

(3) The yards of the Nicanor were not braced sharp, but so that she 
carried the wind about abeam. From the time of leaving north-east 
énd light-ship the wind had been variable between east and south-east, 
and at ihe lime and place of the stranding was about east by south. The 
vessel, from the time of leaving north-east end light-ship, had been in 
fact making a north course instead of a north-east course, as expected, 
and this had been due to the fact that the wind hauled somewhat to 
the northward, and to the existence of a current which set her somewhat 
on shore. The currents at that section of the New Jersey coast are vari- 
able, being governed by the winds, and the current which was running 
was the resuit of easterly winds previously prevailing. The ifect that 
the currents are variable is a fact well known to navigators, and is set 
forth in the ordinary sailing directions for the coast. Nosoundings were 
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taken by the Nicanor, though soundinga would haVe been efficient to tell 
her natdgators that she was not making good her expected north-east 
course^but mas rapiidly nearing the shore, and the importance of taking 
soundingSTegularly and firequently when ofï" this coast in thick weather 
is set forth in the ordinary sailing directions. 

(4) When the Nicanor failed on her starboard tack to make good a 
course sîifficiently east of north to clear the coast she should hâve gone 
on port tack, or, if that was not a serviceable one, she should hâve an- 
ohored. 

X5) After grounding, the Nicanor endeavored, without success, to work 
into deep water. In the moming salvors came to her assistance, and a 
contract was made with them by the master, as foUows: 

, ^, ,: "SoMERS Point. Sept. 2nd, 1889. 

"i hereby agrée to enaploy the Atlantic and Gulf Wrecking Co. to assiat my 
vessel. upw in dlstress, and to leave the màtter of compensation for lier serv- 
ices to bededded by the New York Board Underwriters, binding myself and 
owners tb abide by said award. 

[S'dJ ■ "J. F. WoLFE, Master Bkt. Nicanor. 

"John Townsend, for Atlantic and Gulf Wrecking Co." 

The master did not communicate with the cargo interests, or in any 
way attempt to bind thetn by this agreement. 

(6) On September â, 1889, the Nicanor was floated. Sbe then re- 
euDiéd'iher- voyage, and arrîved at.Nçvir York on the 4th. A représenta^ 
tivè of the wreckers, who bad remained on board, left the vessel on her 
arriva].-;.:!,: r'n ■ ;■:. ■.';,:.■'•. 

(7) Qn.S«{>tember 6th the vesBel was entered at the custom-house, on 
the Gthra; delivery permit was obtainéds and on the same day the dis- 
charge âïtheoargo began. No cargo had been damaged. No lien by 
the salTOXS W8S asserted against the cargo, and it was delivered to there- 
epectivertcnnsignees, and taken away as fast as unladen. 

(8) OoSepterubér 6th a hearing w.as had before the New York Board 
of Undérwrites» to detefnûine the amount of salvage, and the following 
award was tbereupon made: 

-:- :■'■'* oft li'ft ,■ :. ;- .- ■ -■,.■■■- 

«■, "51 Wj^LL Steeet, New ToKK, September 6th, 1889. 

"By^an aè^^'Pnjent entered into ietwéen ïï. F. Wolfe, master of the Br.BkJ 
Nicaiio'r, àiw' John Townsehd, îcii* the Atlantic and Gulf Wrecking Co., thé 
question '^of the aihoiints to* béâllowed thé said salvors for services and assista 
anoe renderéd, to the Br. Éark Nicanor, stranded on Great Egg Harbor bari 
SeptemhBT ii ,2, and 3, 1889, wa* referred tô this board jtors décision and 
award. /..Wbe. board bel^^/Pi^Pling on the 6th 8e{)tember, 1889;, ,at whieh the 
respective ^rtie^ were rep^esentepl., After due çpnsideratlpn pf the ç^gç, it 
was un^nijnpiisiy résolyed , *- tliat tlie sum of flfte.ènthôùsahd dollars be àWarded 
to tie A.tlttnti4 and Gulf WreVkin^ Company, in tull;f or àfl services and às^ 
sistancé férrâérfed 10 tlié Bïi Nîéànor wïïile ashbre ôij Great BgglHariiorbar.' 
[Slgttèà'induplioataîJ V s ** W. I. Cohesi "Vicït'i^reBidfflltïftY.r 

'-•Attest:,*'- --■■', ■-■' 'M ï'...:,;-^ ■ '-;; ,. ,:, ■. -.i'-ir^' -r'^ :.;.-^ ;"- r;- •,.:* 

■ :■■' '^A^.,âi^KlTOEB, CletkoftbeJBoard.lotSecretaiy.'' :-.h i.l Jn ; 
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'^'ThS'mfeiiibèrs of the bôiard, who fixed the àîiioxiût bf thîs awàtd, bé- 
Bides the vice-président, were Mr. Moore, of the Atlantic MiatuaMnsur- 
^neeCompany, who had thelargestinsurahce on cargo, and Mr. Bleecker, 
président of the New York Mutual Company, which wàs also ah liisurer 
of the cargo of the Nicanor. 

(9) Immediately thereupon the master wênt to Messrs. J. F. Whitney 
& Co., the agents of the barkentine, and asked them to advahce the 
money foi* him to pay the award. They agreed to do so, paid thÇ salv- 
brs, and took the following receipt: 

; "New YOBK, September 6. 1889. 

"Received of Messrs. J. F. Whitney & Co. (agents of the Bk. Nicanor) flf- 
teen thousand dollars, in f uU for ail services of every name iind nature ren- 
dered the said bark whils stranded at Great Egg harbor, as par award of the 
New York JJoard of UnUerwriters, this day. 

"Atlantic & Gulf Wrecking Co. 

"Per Wm. a. m. Keates." 

(10) Meanwhile an average bond, bearing date September 4th, had 
been prepared, and upon the making of the award, the signatures of the 
several consignées, or their underwritere, were oi)tained thereto. No 
signatures were affixed till the 6th> and ail the signatures were not ob- 
tained until several day s afterwards. Th e average bond provideil that the 
différent consignées, or their underwriters, should pay to " J. F. Whit- 
iiey & Co., owners, or agents of the owners, of the said vessel," what- 
ever should be shown to be a charge upon said cargo, to be stated by 
Currey & Whitney, adjusters, according to law. 

(11) After the shipment of the hides and wool, and before the strand- 
ing of the Nicanor, the libelant, which is a marine Insurance company, 
organized and existing under the laws of Great Britian, raade marine In- 
surance in favor of Enps WUder upon one-half interest of the said hides 
shipped by Thomas W. Howard & Co. 

(12) On September llth Mr. James Lawson, on behalf of two of the 
libelants, (the British & Foreign Insurance Company, and the Universal 
Marine Insurance Company,) apparently unaware that the salvage award 
had been paid by the ship's agents, called on the average adjusters, and 
offered to pay part of the award. On being told of the pay ment of the 
award, he requested a pro forma statement to be niade up to show the 
proportion due from said two companies, and thereafter addressed the 
following letter to the vessel's agent: 

"No. 4 Hanover Street, New York, September 17th, 1889. 
"Messrs. J. F. Whitney t& Co., New Yor/fc— -Dear Sirs: Nicanor. On the 
llth inst. I called upon the adjusters, Messrs. Currey & Whitney, for the pur- 
pose ofoffering on behalf of the * Universal Marine' and the • British &!Forelgn ' 
to send cbecks for our respective proportions of the salvage award. I was 
much surprised to learn tliat you had already settled with the salvors, and 
paid for our account the amount we owed. We did not authorize you to pay 
our share of the salvage, which we were ready, at any time, to pay ourselves. 
I theief oie beg to notify you that I am stiU ready to give my check for my 
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share of the award, and that I will refuse to recognize any daim for com- 
missions for advancing or collecting ttie same. 

" Yours, very truly, James LawsoN, Atty." 

The following was inclosed in the above: 

"New York, Sept. 14. 1889. 
"Messrs. J. F. Whitney & Co„ New York — Deab Sirs: We conflim our 
verbal tender made by Mr. Lawson, Wednesday, on l)ehîilf of tlie Universal 
and Britisii & Foreign, to advance our sliare of the salvage contribution in 
case of tlie Nicanor, and iiereby give notice tliat we shall refuse to recognize 
any claim for commission for advancing. Yours, truly, 

"British and Foreign Marine Ins. Co., (Ld.) Kew Yorli; Branch. 

"L. A. Wright, Underwriter." 

(13) To which Messrs. Whitney & Co. replied: 

"NiOANOR. 

"Kew York, Sept. IStii, 1889. 
"Jas. Lawson, Esq., Atty, Universal Ina. Co., 4 Hanover St,, City — 
Dear Sir: Your favor of 17th, inclosing letter of Britisli and Foreign 
Mar. Ins. Co. of 14lh, received, and we note your remarks in regard to Xi- 
canor. Having already advanced to the master the sum required by him to 
pay the salvage award, we fail to understand why he should surrender the 
commissions properly due us for so doing. At the tluie the award was made 
tliere was no intimation from any underwriter concerned of a désire to pro- 
vide funds. Our adjusters hâve prepared & pro forma statement, showing 
$2,700 as your share of the salvage award, (approximate.) If you elect to 
pay this amount, It will stop the charge oî interest from date of payment; but 
in accepting it we do so with the express nnderstanding that it is without 
préjudice to any of our rights in the case. 

"Yrs., &c., J. F. Whitney &Co." 

(14) Thereupon the libelaht paid by check inclosed in the foUowing 
letter: 

"No. 4 Hanover Street, New York, September 20th, 1889. 
"Messrs. J. F, Whitney & Cp^Iferj) YorS— tDeaé Sirs: Nicanor. Your 
favor of 18th inst. is r^ceiVed, together with a pro forma statement from 
your adjusters. I inelose herewith my elieck for $2,500, being an approxi- 
mate proportion of my share of the salvage award. Mr. Wilder informa me 
that tlîB hides are not worth more than $1.75 in New York; but, as your ad- 
justers valued them for contribution at $3.00 each, I hâve made my check for 
the round sum aVwve mentioned, instead of the amount stated by them. I 
will refuse tb recognize anyclaim on yourpart for commissions for advancing 
br collecting $2,500. You were not authorized to pay the amount I owed on 
account of salvage award. 

"Yoi»rs, very truly, -' James Lawson, Atty. " 

(15) On or about October4th the gênerai average adjustment, called 
"Statement of Salvage Charges," was made up. Besides the salvage 
award there was included $1,261.24 for ropes and sheaves of the vessel, 
for her disbursements in procuring the salvors, for protest, survey, and 
adjusters' fées, and agents' commissions for advancing and collecting, 
and interest. 'The contribution thereby required froro the interest in- 
Buredbytb© libelants was 12,514,60. 
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(16) The marine protest was at ail times prior to the payment open 
to the inspection of the libelants. It showed that the vessel stranded at 
1:30 p. M., on Great Egg Harbor bar; that at 9 p. m. she had tacked to 
the north-east, the wind hauling to the south-east, the north-east light- 
ship at Five-Fathom bank bearing south-east about half a mile distant; 
that at 11 p. M, she made the light on Ludlam beach, bearing west about 
eight miles distant; and that at midnight the weather was becoming 
thick, and a heavy mist overspread the sea. So far as the protest indi- 
cated no soundings were taken at any time while on this north-east tack. 

(17) There was no fraud or misrepresentation or concealment on the 
part of the ship's master, or of her agents or owners. The payment re- 
ferred to ii) the eleventh finding was made to the ship's agents, (who had 
themselves settled with and paid the salvors,) voluntarily, and without 
duress or détention of goods, and with means of knowledge of the facts 
which, it is now insisted, indicate the négligence on the part of the ship 
was the cause of the stranding. 

CONCLUSIONS OF LAW. 

(1) The stranding arose from négligence especially from the failure to 
take regular and fréquent soundings. 

(2) That the stranding arose from négligence would constitute a full 
défense to any claim for contribution founded on the stranding. 

(3) The payment by the libelants on account of the adjustment was 
voluntary, and cannot be recovered back. 

(4) The libel is dismissed, with costs in both courts. 
BuÛer, iStiHman <fc Hubbard, for libelants and appellants. 
Wing, Shoudy d: Putnam, for claimants and appellees. 

Lacombe,. Circuit Judge. To ail arguments based upon the payment 
of salvage by cargo owners, in order to obtain free delivery of their goods, 
the sufBcient, answer is that libelants made no such payments. The 
salvors asserted no lien upon the goods; their claim was settled by the 
ship, whose agents, at the captain's request, paid the salvage award and 
cleared the goods from any lien for such servjce. The captain made no 
attempt to bind the cargo or the owners by his agreement with the sal- 
vors. Instantly, upon the fixing of the amount due to them, he pro- 
cured thé funds upon the ship's responsibility from its agents and paid 
the salvors. So far as the ship was concerned, her whole contract of 
carriage was fuUy performed, She delivered the goods to consignées in 
good order, and free from any lien or incumbrance. It is true that she 
herself aSsèrted à claim for the proportionate amount of the salvage she 
had paid, and of certain other expenses connected with the stranding; 
but there is nothing in the évidence tb show that she sought to compel 
payment of this claim by any duress of goods. To any action upon 
such claim, whether backed by a gênerai average bond or not, négligence 
ca.U8ihg the stranding would be a full défense. Nay, more, the ship 
could not establish such claim upon proof of the" bare fact that she 
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stîiaûaëds'éhè wtiuld "hâve to àidw- sùfficient of'lh& ■àltéiidîhg éïféùm- 
BlantJes fo Wiarraiitthe inference thàt she stranded withou't 'fetût. Théré 
is aothing to sImjw àny concealmeht or misfeprèsentàtion'bnfthe part of 
the ship, and if the li bêlants did' notliave fuU kiïb*ledge 'of àU the facts 
attending thestrandîng, they hàd in the marine protest, and in the ex- 
cerpt theïefrom prefixed tû the average bond, suffieient to ihforra them 
that the ship werit âshore while iriaking her way up the Jersey coast on 
an inshore tack (whén his reebrdfed observations should hâve shown the 
master that shé wag màking in towards shore) in thi<;k weather, and 
vi'ithout usiiig the leàd. The libelants are chargeable not only with what 
they ktlèw, but with what their a%'ailable means of kriowledge would 
hâve disclosed to them. Having paid the ship's claira for contribution, 
voluhtârilyy with thèse facts before them, they cannât now insist that 
the ship shail repay it to them, upbn the theory that when they paid it 
they were mistaken în supposing that the ship, whose stranding, not be- 
ing in itself a sea perU, was prÏTna fade négligent, coûld show that shé 
used due diligence and proper skill to avoid the accident, and that it 
was inévitable. 



The Titan.* 

The Feanch. 

Sanbebn V. The Titan and Car-Float No. 6. 

llHstriet Court, S. D. New York. Deoember 18, 1890.) 

Cbuusios— StBAM-VBSSBLS Mbeting — TrDB-Rip— SwiNGiNO— Bast Bitbb Wavioation 
— Sape Makoin— WBûNfl SiDB OF RivEK— Pkoximatb CiDSB. 

The tug T., moving slowly witb two car-floats along-side, came around the Bat- 
tery ihto the East river, near the New York shore. The steàm-boat F. came down 
the Bast river with the ebb-tide, at a speed of about 12 knots, and shaped her 
course to pass the T. starboard to starboard, each giving a signal of two whistles. 
On the èbD,there is a tide-rlp olf the Battery, which tends to swing to starboard 
the bead of a vessel entering the East river near the New York shore. Thls was 
known to the piiots of both vessels. The T. swung about two points to the star- 
board on striklng the tidè-rip, and coUided with the F. The river was clear of 
vessels at the time. HeCd, that the F. was bound to hâve so shaped her course as to 
leave a aafe margin for the known effects of the tide; that the course of the T, 
along the New York shore, contrary to statute, was not thé prozimate cause of the 
ooUision, and was immaterial, the F. having bad ample time and space to keep oat 
of the way ; and that the F. alone was liable for the collision. 

In Admiralty. Suit to recover damages caused by collision. 

Sidney Chubb, for libelànt. 

Goodrich, Deady & Goodrich, for respondent. 

' Beown, J. The arrày of witnesses against the libelànt on every im- 
portant point is too great to warrant a decree in his favor. The weight 

' Beported by Edward G. Beiiedict, Esq., of the New York bar. 
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of testîmony îs that the collision was from 300 to 500 feet off pier 8. 
The Titan was heavily incùmbered with two car-flqata along-side. She 
came out of the North river around the Battery, near the New York 
shore, in order to avoid the strong ebb-tide, and continued near that 
shore until she struck the ebb, probably shortly before the collision. 
The Francis had come down the East river at the rate of about 12 knots, 
includingthe tide, and passedunder the bridge withinone-third of the dis- 
tance across from the Brooklyn shore. The place of collision waslessthan 
a third of the channel-way across from the New York piers to Diamond 
reef. The ^tatute required the Francis to keep in mid-river, as near as 
imay be, and nothing prevented her doing so, as the river was unusually 
clear of other vessels., When her master and pilot first noticed the Titan, 
each vessel was on the starboard hand of the other, though probably 
very slightly. The Titan, as the libelant's officers say, was then headed 
a littie towards the New York shore, and so her own witnesses state. 
Her position and course were évident to the Francis, and she was pro- 
ceeding véfy slowly, and there was abundant room for the Francis to 
keep out of the way by going to the left, by a large and saie margin, and 
pàssing starboard to starljoard. Two whistles were exchanged between 
the vessels, indicating their intention to pass in that way. The iibelant'^ 
witnesses claim that they would bave passed safely had not the Titan 
sheered to starboard on striking the ebb-tide; but they staté that thia 
sheer did not commence until about 15 seconds before the second signal 
of two whistles, and that the Francis ran only about 200 or 300 feet 
after that last signal. From this it is évident that the swing of the Titan 
began less than half a minute before collision, and that any change in 
her position arising from her swing must hâve been comparativelysmall, 
as she was going very slowly. Her own witnesses, including some dis- 
interested witnesses, who were watching her, did not observe any such 
Bwing; and the whole amount of her swing, as indicated by the diagram 
of the angle of collision, allowing one point for the swing of the Francis 
to port, as her witnesses state, was only two points. The liability to 
Buch a moderate change of heading in meeting the ebb-tide is well known 
to those navigating the harbor, and must be counted on and allowed for 
in passing. A change of two points within less than half a minute, and 
going so slowly as the Titan was going, could not hâve changed her po- 
sition in the river over 50 feet. The Francis in passing to the left was 
bound to allow much more than that. The statute required 20 yards 
even in ordinary circumstances, and hère the liability of the Francis to 
swing to port was known. 

I am quite satisfied that the collision happened because the Francis, 
at the first signal which her witnesses mention, in shaping her course to 
go to the left, did not allow a sufBcient margin for safety. She star- 
boarded, but not hard. She headed to the left, very likely enough, if 
her heading could hâve been niade good; but she could not make her 
heading, because the strong ebb carried her down so rapidly; in other 
words, she did not make suffîcient aUowance for the eSect of the tide on 
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either vessél. There was abûndaht time aud space for the Francis to 
hâve kept away in mid-river after the position and course ôf the Titan 
were seen and understood. The position of the Titan near the New York 
èhore, instead of in the middle of the river, pregentëd nb difËculty or 
embarrassment to the Franôis, and was therefore not a proximate cause 
of the collision. Cayzer v. Carron Co., L. R. 9 App. Cas. 873; The City 
ofSpringfidd, 29 Fed. Rep. 923; The Britannia, 34 Fed. Rep. 558. 

• The testimony of many of the défendants' witnesses, a number of them 
disinterested, makes it difficult to resist the conclusion that the Francis 
did cross the river somewhat rapidly after passing uhdèr the Brooklyn 
bridge, so as to get pretty near the New York shore wheh in the vicinity 
of Wall-Sti'eet ferry. Thîs explains.ihe testimony of the Titan's piloti 
and his uncertainty as to the intended course of the Francis. 

I ara not satisfied that there "was any material porting of his wheel, or 
any such change in his position through the swing in the tide, as to ex- 
cuse the Francis for not passing by a safe margin to starboard, in accord- 
ance with the signais exchanged. 

I do nôt perceive any fault contributihg to the collision in the màn- 
agement.of the Francis, under the circumstances, and mXist therefore di- 
rect a decree dismissing the libel. 
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Paol r. Baltimore & 0. & C. R. Co. 

(Circuit Court, D. Indiana. December 11, 1890.) 

Rbmovai, op Cacsbs—Citizbnship—Cobpobations— Consolidation. 

Notwithstanding the consolidation oî tWo railroad corporations of différent 
States, each retains its identity as a corporation of the state ih whicù it was origi 
nally oreated; and in a suit against the consoIidated corporation brought in one o 
such States, it cannot obtain a removal to the fédéral courts on the ground tba^ 
it is a citizen of the other state, though the consolidation was had under the laws 
of the latter. 

At Law. Motion to remand. 

Penfield & Blatner and R. W. McBride, for plaintiff. 

J. H. C'ollins, for défendant. 

Woods, J. The pétition for removal was on the ground of local préj- 
udice. It is alleged that the plaintiff is a citizen of Indiàna, and the 
défendant a corporation organized under the laws of Ohio, and therefore 
a citizen of that state. In the motion to remand it is averred, and the 
averment is supported by affidavit, that the défendant Company is a cit^ 
izen both of the state of Ohio and of the state of Indiana, duly formed 
by the consolidation (in 1876) pursuant to the laws of the states of Ohio 
and Indiana, of two several railroad corporations, — one of the state of 
Ohio, known as the Baltimore, Pittsburgh & Chicago Railway Company, 
Ohio Division, and the other of Indiana, known as the Baltimore, Pitts- 
burgh & Chicago Railway Company, Indiana Division, — and that said 
Consolidated corporation is the sole défendant herein. Counsel for the 
défendant in his brief says: 

"It is conceded that the Baltimore, Pittsburgh & Chicago Railroad Com- 
pany, Indiana Division, was an Indiana corporation, and that the Baltimore, 
Pittsburgh'&i Chicago Kailroad Company, Ohio Division, was an Ohio corpo- 
ration. Hiid an attempt beeri made to remove thls case while the corpora- 
tions were in that condition, the case would hâve coma under the décision of 
Railroad Co. v. Wheeler, 1 Black, 286. In that case the Ohio <& Mississippi 
Eailroad Cpmpany was a corporation of Indiana and also a corporation of 
Ôhio, precisely as the Baltimore, Pittsburgh & Chicago Baih'oad Company 
was originally a corporation boch of Indiana and Ohio. But this cpnsol- 
idation was made under what is now section 3971 of the Revised Statiites of 
Indiana, and sections 3379 to 3392, inclusive, of the Revised Statutes of Ohio. 
In this connection it should be noted that section 3971 of the Revised Stat- 
utes of Indiana provides simply that any railroad company organized under 
the gênerai or spécial law of the state 'shall hâve the power to intersect, 
join, and conneot its railroad with any other railroad eonstructed or in pro- 
cess of construction in this state or in any adjoining state, at such point on 
the state line or at any other point as raay be mutually agreed upon by said 
corapanies ; and said railroad companies are authorized to merge and consoli- 
date the stock of the respective companies, making one joint stock company 
of the two railroads thus connected, upon such terms as raay be mutually 
agreed upon, in accordance with the laws of the adjoining state with whose 
road or roads connections are thus formed.' It will thus be noted that the 
statute uf the state of Indiana authorizes the consolidation to be made and 
v.44F.no.8— 33 
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the corporation to be formed under the laws of the adjoining state, there be« 
ing no law in Indiina providing for the incorporation of the consolldated 
Company. Accordingly, this certiflcate of incorporation was executed under 
the sections of the Revised Statutes of Qhio, to which référence has hereinbe- 
fore been made; the certiflcate was made under theae sections, the consolida- 
tion was made under thèse sections, and the contract of consolidation was ex- 
ecuted in tbe staté of Ohio. Tliese sections make the Consolidated railroad 
companj to ail intents and pu rposes a corporation organized under the laws 
of the state of Ohio. Such being the case, it is respectf uUy submitted that 
the Baltimore & Ohio & Chicago Railroad Company is an Ohio corporation. 
The case does not conie under tlie case in 1 Black, above referred to, but does 
corne under the case of Railroad Oo. v. Hanis, 12 Wall. 65." 

Under the décision and opinion in Nashua <k L. R. Corp. v. Boston & 
L. R. C<n^., 136 U. S. 356, 10 Sup. Ct. Rep. 1004, it seems clear that 
notwithstanding the consolidation of the two companies "the separate 
identity of each as a corporation of the state in which it was created and 
as a citizen of that state" was not lost. 

In MuUer v. Dows, 94 U. S. 444, in respect to corporations of Mis- 
souri and lowa, it is said: 

"The jtwo corporations became one, but in the state of lowa that one was 
an lowa corporation, existing under the laws of that state alone. The laws 
of Missouri had no opération in lowa. " 

And in RaUrqad Co. v. Whitton, 13 Wall. 271, it is said: 
"In Wisconsin the laws of Illinois hâve no opération. The défendant is a 
corporation, and as such a citizen of Wisconsin by the laws of that state. It 
is not there a corporation or citizen of any olher state. Being there sued, it 
can only be brought into conrt as a citizen of that state, whatever ita status 
or cilizenship may be elsewhere." 

ëee Buiger v. RalLroàd Co., 22 Fed. Rep. 561, and citations. 

This suit, brought as it was in Indiana, was necessarily against the 
Indiàna corporation, and the Ohio body , or the défendant describing ît- 
self as an Ohio body, of OoUrse bâd no right to àsk a removal. 

fhough not made a ground of the motion to remand, it may be ob- 
eerved that the affidayit in support of the motion for removal is defect- 
ive. It does not sufiici^itly show the existence of préjudice or local in- 
fluence. Malonev. RaUroad Co., 35 Fed. Rep. 625; Niblack v. AUxander, 
ante, 306, (thia court, ûled December 10, 1890.) Motion to remànd sus- 
tained. 



AMSDEN». NOEWIGH DNIÔN FIBE' INS. SOC. 615 

Amsdkn ti. NoKWicH Union FiÉEf iKSi Soc. 
Sâme «. Tbadebs' Ins. Co. ov Chicago. 
(Circuit Court, D. Indiana. December 3, 1890.) 

1. REMOyAI. OF CiUSBS— TiMB OF APPLICATION. 

Aot Cong. Marcb 3, 1887, requirés à pétition for removal to be flled before défend- 
ant is compelled to plead to the action under tbe state practica. Held that, under 
Rev. St. Ind. 1881, § 516, wbich enables tbe plaintiff to flx the day of defendant's 
appearabce by indorsemënt tbereof on the complalnt in cases wbere the summons 
is returaable In term-time, but whicb nowhere presoribes a Mme fot- answering or 
pleading, defendant's application for a removaU made after the appearaaue day so 
oxed, is in tlme, provided it is made at or before tbe time wtaen an answer or plea 
Is required to be filed by a rule of tbe court, whether the nile be gênerai or spécial 

2. BAME— BeSIDENCB— FOBEIGN GOBPOBATION. 

The fact that, in compliance with Rev. 8t Ind. 1881, § 8765, a foreign corporation 
doing business within the state has appoiiited a résident agent upon whom process 
may be served, does not constitute it; a résident of tbe state; and, on being sued in 
a state court, it may assert its non-residence, and claim a removal to the fédéral 
court, under Act March 3, 1887, providing for removal by non-residents. Disap* 
; provlng <Scott t. Cattle Co,, 41 Fed. Rep. i^ 

At Law. 

Love & Mbrrison and Em-d & Adama, for plaintîfife. 

J9uncan <fc (Smi/A, for défendants. 

WoQDS, J. In each of thèse cases there îs a motion to remand to the 
state court, and the grounds of the motion are the same in both cases. 
The record shows that the action in each case was commenced on the 
22d day of May, 1890, in term-time of the Shelby circuit court, by the 
filing of a complaint upon which there was an indorsemënt fixing June 
7, 1890, as the return-day of the writ of summons; that the summons 
was accordingly issued and served upon the proper local agent of the re- 
spective companies more than 10 days before the return-day; that on 
Thursday, June 6th, the court adjourned until Monday, June 9th; that 
on June 6th, dnring the temporary vacation of the court, the défend- 
ants filed their respective applications and bonds for the removal of the 
causes to this court, and on June 9th in open court "ofiFered to file the same 
with the court, to which the plaintifs objected, for the reason that the 
same was not filed in open court on or belbre the return-day of the sum- 
mons." The same objection is urged hère, counsel for the complainantà 
insisting that upon a strict and proper construction of the statute the ap- 
plication for a removal must be made in court; that the filing with the 
clerk was inefifective; to which point they cite Gilbert v. Hall, 115 Ind. 
649, 18 N. E. Rep. 28; Shedd v. Fuiler, 36 Fed. Rep. 609; and that the 
impossibility of presenting the application to the court on the return-day 
of the summons because of the temporary adjournment of the court, how- 
ever unfortunate for the défendants, is a fact which, under the law, is 
not material or relevant to the question; that, under the state statute, 
the défendants were boand not only to appear upon the day namèd in 



516 FKDSBÂL EEPOETEB, Vol. 44. 

the summons, but also to plead or answer on tliat day, and that on 
any subséquent day a motion for removal of the causea to the fédéral 
court was too late. In support of this view counsel hâve cited Kaitel v. 
Wylie, 38 Fed. Rep, 865; Wedekind v. Southern Poe. Go., 36 Fed. Rep. 
279; Diam. v. Telegraph Go., 38 Fed. Rep. 377; Doyle v. Beaupré, 39 
Fed. Rep. 289. 

In McKeen v. Ives, 35 Fed. Rep. 801, a closely similar question was 
considered, and the Indiana statutes bearing upon it (Rev. St. 1881, §§ 
314, 400, 401, 616) were quoted from and construed. It is provided 
in section 516 that "when the complaint is filed, whether before or dur- 
ing any term of court, the plaintiff may fix the day during such terni, by 
indorsement thereof upon the complaint at the time of filing the same, 
on which the défendant shall appear." But there is nothing explicit in 
this provision or elsewhere in respect to the time of answering or plead- 
ing in stich cases. That is left to be governed by the rules or practice 
of the court. Doubtless, upon the retum-day of the writ as indorsed on 
the complaint, if the summons has beeu duly seryed, the défendant fail- 
ing to appear, judgment may be taken against him by default, but not 
for failing to plead or answer, unless a rule to answer has been entered 
against him, or unless there is a gênerai rule of the court requiring the 
défendant in cases so commenced so plead or answer on that day. It is 
not claimed that the Shelby circuit court had a gênerai rule on the sub- 
ject. As was said in McKeen v. Ivea: 

"Thé right to make the motion [for removal] is not restricted by the act of 
March 3, 1887i to the titoe.of appearance, or to the time when a default for 
want of appearance migbt be taken ; but, by tlie terms of the act, the pétition 
may be presented at the time or any time before the défendant is required by 
the laws Of the state, or thé rule of the state court in which the suit is 
brought.to answer or plead to the déclaration or complaint of the plaintilï." 

The meaning of this expression does not turn upon the définition of 
the wprd "require," as was erroneously assumed in Tan-Bark Co. v. Wal- 
kr, 37 Fed. Rep. 547, where it was quoted and disapproved; but upon 
the diSerence between a statute which, like that of Indiana, fixes the 
time for appearance to an action, and one which fixes the time for plead- 
ing or answering. Thus understood, the expression is in entire harmony 
with the, décisions in Wedekind v. Southern Pac. Co., supra, and other 
cases cited to the contrary. If, therefore, the Shelby circuit court had 
been in session on the 7th of June, and had entered no rule against the 
défendants to answer on that day, as perhaps it might hâve done, the 
motion as niade the 9th would hâve been in time; in other words, un- 
der the Indiana statute, which, in respect to cases in which the sum- 
rnons ia made returnable on a day in term-time, fixes a tinae for appear- 
ance, , but does pot prescribe a time for answering or pleading, the party 
may apply for a removal at or before the time when an answer or plea is 
required^ by a rule of the court to he filed, whether the rule be gênerai 
or spécial. Upon this yiew, it is not necessary to consider the effect of 
the filing of the motiqn with the clerk during the temporary adjourn- 
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ment of the court, and Ihe présentation of the pétition to the court al 
the first opportunity in open session. SeeBurck v.Taylor, 39 Fed. Rep. 
581; Broim v. Murray Nelsm & Co., 43 Fed. Rep. 614. 

Another objection made to the jurisdiction of this court is that the 
parties on both sides of the cases are citizens of Indiana. The défend- 
ants, it.is conceded, are corporations of other states, but they had filed 
from time to time with the auditor of state the statements and instru- 
ments required by section 8765 of the Indiana statutes, (Révision of 
1881,) "authorizing their agents doing business in the state to acknowl- 
edge service of process for and on behalf of the companies, and consent- 
ing that service of process upon such agents shouid be taken and held to 
be as valid as if served upon the company according to the laws of the 
state;" and it is insisted that by so doing they became résident citizens 
of the state within the meaning of the remoyal act. This position is 
supported by the décisions in Scott v. Catâe Co., 41 Fed. Rep. 225; 
Zamhrino v. Railway Co., 38 Fed. Rep. 449; but the weight of authority, 
and, as it seems to me, Sound reason, are the other way. There is, I 
think, no well-considered exception to the rule that the résidence and 
citizenship of a corporation must be in the jurisdiction of its création. 
It may send its agents into other states to do business, and may consent 
to be sued there in the state courts by means of process served upon its 
agents; but even if so intended, it could not thereby effect a change of 
résidence or citizenship. Without enlarging upon the question, référ- 
ence is made to the authorities cited by counsel for the défendant, sonie 
of which show the gênerai rule of corporate domicile or résidence, and 
others cover the particular question: Railway Co. v. Whîtton, 13 Wall. 
289; Môrtonv. Insurance Co., 105 Mass. 141; Telegraph Co. v. IHcUnson, 40 
Ind. 444; Hobba v. Insurance Co., 66 Me. 417; Knorr v. Insurance Co., 25 
Wis. 143; Siemens v. Insurance Co., 41 N. Y. 149; Merrick v. Van Santr, 
voord, 34 N. Y. 218; BaUroad Co. v. Wheekr, 1 Black, 286; Hatch v. 
Railroad Go., 6 Blatchf. 105; WUson v. Telegraph Co., 34 Fed. Rep. 
661; Cooleyv. McArthur, 36 Fed. Rep. 372; County Court Taylor Co. v.' 
Baltimore & 0. R. Co., Id. 161; MUi v. RaUruad Co., 37 Fed. Rep. 66;_ 
Booth y. Manufacturing Co., 40 Fed. Rep. 1; Bensinger, etc., Co. v. Na^ 
tional, etc., Co., 42 Fed. Rep. 81; Eenning v. Telegraph Co., 43 Fed. Rep. 
97; PurceUv. Land Co., 42 Fed. Rep. 465; FaUs v: Railway Co.,Z2 Fed. 
Rep. 676; Rece v. Newport News, etc., Co., (W. Va.) 9 S. E. Rep. 212-. 
See, also, Nashua & L. R. Corp. v. Boston & L. R. Corp., 136 U. S. 356,' 
10 Sup. et. Rep. 1004, 

Under the acts of congress of March 3, 1887, and August 13, 1888, a 
corporation, it may be, can be sued in a fédéral court only in the state 
where it was created; but wben, under statutes of the state like the one 
referred to, it is sued elsewhere in local tribunals, by means of process 
served upon an agent, it may assert its non-residence, and, if the facts 
in other respects justify it, may claim a removal to the fédéral court. 

Motions overruled. 
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! î ' ; BndDEœAD V. Shoemakeb a àl. 

(Circuit C>3Wij«, iT. D. Cfeorgla. Deoember 28, 188a) 

l. ftEMOViX Oï' ÇA,n8B8— PBOpATB PHOOBETIINO. 

TJnder Code Qa.. %% 2434, 8487, which provîde for the probatlrig of a wUl In eolemn 
. forjn by a prooeeding inter. partes whioh Ib bonolusive as against tbose contesting 
the wlU, Buch a prooeeding isa suit within the meaning of the removal statutes. 
a SiMB— LooAt Préjudice— TiME 6p APFucAtioN. 

Under Aot! Cong. Aug. 13, 1888, (35 St. at Large, 433,) wMch jprovides tbat re- 
movala on the ground of préjudice or local influence may be had "at any time be- 
' foré the triai; " the remo*al^S hot toolate if the case, though it bas beenonceda- 
' ' tôdéd, is yet to be tried de wwo In the appellate tribunal before a jury. 
8L Same— APPLICATION— Travers. 

A pétition for removal on the ground of local préjudice, when in proper form 
and duly verifled, cannot be traversed of èontradioted by the adverse party. Fol- 
lowing Cooper v. Rallroad Cp., 43 Fcd. Rep. 697. 

In Equity>. On motion to remand. 
;. The Géorgie Code providçs; 

"Sec. 331. Courts of ordiriary Iiave authority to exercise original, exclu- 
BiTQ, ,^nd gênerai jurisdietit)p of llie follow.ng subjects-matter: (1) Pro- 
bate of willa; (2) the granting of letters testamentary, of administration, 
and tiiè repeal or révocation of tire same." "8ec. 2421. Tlie court of urdi- 
nilry bas ej^clusive jurisdic-tion over tlie probate of wills. Tlie résidence of 
tealator at liis deatli givea jurisJiction to theoidinary of tliat county." "8ec. 
2423. Probate of a will may l>e eitlier in comraoh or soleran form. In tiie for- 
mer case, upon tlie testimony of a single subacribing withe-ss, and without 
notice to any one, the will inay be proven and admitted to record. But such 
probate and record ia not côhclusive upon any one interestèd in the estate ad- 
vçrsély to the will, and, if afterwards set aside, does not protect the exécuter 
in any of his àcts f urther than the payment of the debts of the estate. Pur- 
cbasers under sales from him legally raade will be protected, if bonafldeani 
without notice. Sec. 2424. Proliate by the witncsses, or in solemn form, is 
where, al ter due notice to ail the heirs at law, tlie will is proven by ail the 
witnesses in existence and within the jurisdiction of the court, or by proof of 
their signatures and that of the testator, the witnesses being dead, and or- 
déred to record. Suoh probate is conclusiye upon ail the parties nutitied, ànd 
idl the legatees under the will who are represeuted in the executor." "Sec. 
2427. Notice of a motion for probate in solemn form muât be personal if the 
pàrty résides in the state, and at least ten days before tlie term of the court 
wlien the probate is to be made. If the résidence be without tbe state, or un- 
known, then tlie court shall pass such order as to publication as will tend 
most efifectually to give notice. ïhe records of the court shall show the per- 
8ons notified, and the character of the notice given." "Sec. 3611. An appeal 
lies to the supe'rior court from any décision made by the court of ordinary, ex- 
cept an order appointing a temporary administrator." "Sec. 3627. An ap- 
peal to the superior court is a' de novo investigation. It brings up the whole 
recqrd from the.court below, àiid ^H compétent évidence is admissible on the 
ti;iai thereof, whether adduced on a fornjer trial or not. Either party is en- 
tifled to be heard on the whole werits of the case. Sec. 3628. An appeal 
suspëhds but does not vàâaté jndgtiiént; and if dismissed or withdrawn, the 
rights of ail the parties are the same as if no appeal had bcen entéred. Sec. 
3t>29. No persou shall be allowed to withdraw an appeal after it shall be en- 
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tered, bnt by the consent of the adverse parties. Sec. 3630. Ail appealS to 
the superjor court shall be tried by a spécial jury.at the flrsl term aïLer tlie 
appeal bas been entered, unless good cause be shown for continuance." 

On the 21st of February, 1889, Robert Sj Brodhead filed a pétition 
in the office of the ordinary of Floyd county, Ga., showing that his 
wife, Susan A. Brodhead, lately domiciled in and a résident of said 
county, departed this life on the 17th dày of February, 1889, after 
having heretofore, to-wit, on the 22d day of October, 1887, made, 
executed, and published her last will and testament, wherein petitioner 
is nominated and made sole exécuter; and petitioner, said executor, 
produces said last will and testament, and prays that the same may* 
be probated and admitted to record as prèvided by the statute, etc. 
Thereafter, on the 4th day of March, 1889, after due proceedings had, 
èaid last will and testament of Susan A. Brodhead was admitted ta 
probate in common form under the statute hereinbefore cited, and 
letterp testamentary were ordered to be issaed to the said Robert S, 
Brodhead, as sole executor nominated in èaid will. Thereafter, ori 
the 19lh day of March, 1889, the said .Robert S. Brodhead filed with 
said ordinary a pétition setting forth the death of said Susan A. Brod- 
head; her last will and testament; the fact that she left no chil-. 
dren; that petitioner is her sole hoir at law, and entitled to ail her 
real and personal estate; that she left no heirs at law in the state of 
Georgia other than petitioner, but did leave thtee heirs at law by the 
laws of the state of Pennsylvania, to-wit, petitioner, and Jane H. Shoe- 
maker, and Elijah McB. Shoemaker, the two latter of the state of Penn- 
sylvania, in which last-named state deceased is alleged to hâve left cer- 
tain property in the nature of annuities, alleged to be personal property/ 
Petitioner alleged that the said last will and testament had already been 
probated in common form, and, producing the Will, prayed thatitmight 
be proven in solemn form according to thè statute hereinbefore cited. 
To that erid he prayed that the heirs at law of said decea$ed, to-wît, 
Mrs. Jane H. Shoemaker and Elijah McB. Shoemaker, be cited to appear 
in the said court of ordinary on the first Monday of the month of May 
following, to show cause, if any exists, why said will should not be 
proven in solemn form, and admitted to record as the last will and tes- 
tament of said deceased. Thereupon an order was made that the isslid 
Jane H. Shoemaker and Elijah McB. Shoemaker, résidents of Wilkes- 
barre, Pa., should appear before the court of ordinary at Floyd couïity 
on the first Monday of May following, then find there to show cause, etc.: 
and it was further ordered that the said heirs at law be served person- 
ally with a copy of the pétition and order, at their résidence, or by; serv- 
ice on their attorney at law, and also by puhlication. Thereupon Jane 
H. Shoemaker and Elijah McB. Shoemaker appeared in the said court 
of ordinary, and filed a demurrer to the said pétition; and after said de-' 
mnrrer was oVerruled they appeared as cayôators,,and in their said caveat^ 
denied the juriisdiction of the court of ordinary of the county of Floyd,, 
on the ground that the only résidence of the deceased in the state, of 
Georgi» was the county of Pulton, wherein she left personal property,' 
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«nd afterwards, wîthout waiving the said caveat filed on the jurisdîc- 
tional groùnd, did further caveat the application to prove in solemn form, 
and for grounds, alleged: 

''(1) That on October 22, 1887, the date when said paper purpprting to be 
a vrill was executed, the said Susan A. Brodhead was not entitled to make a 
will, because laboring under disability of the law which arises from want of 
■capaçity, in this : ïhat she had not the eapacity necessary to enable her to 
hâve a decided and rational désire as to the disposition of her propeity. (2) 
That on October 22, 1887, the said Susan A; Brodhead was not entitled to 
makè a will because laboring under disability of the law arising from a want 
of perfect liberty of action, in tliis: That. the proponnder, Eobert S. Brod- 
head, who was her husband, exercised undue influence upon her by cruel 
treatment and practlcing upon herfears, thus subatituting his own will for 
the wishes of said Susan A. Brodhead; that this cruel treatment consisted of 
blowslnflicted upon her, and » * * profane language, and harsh man- 
ner, bywhicli the will of a weak and diseàsed wotnan was absolutely con- 
trolled. (3) That on the date when said paper purporting to be the will was 
executed, the said Susan A^ Brodhead was not entitled to make a will because 
laboring under disability of the law arising from want of perfect liberty of ac- 
tion, in this: That her said husband, the propounder,to wliom nearly her en tire 
estate, consisting of personalty an'd lands of very great value, was bequeathed 
and devised, held her in durance of imprisonnient, and by iiuprisonment, and 
the threat of imprisonment, compelled her to exécute the paper aforesaid, 
Whereby his wishes were substituted for the will of the said Susan A. Brod- 
head. (4) Tliat on the date when said paper purporting to be the will was 
execnted, said Susan A. Brodhead was not entitled to make a will, because 
laboring under disability arising from want of eapacity and the want of per- 
fect liberty of action, in this: The said Susan A. Brodhead had no ehildren; 
that she had been for years before the date aforesaid addicted tO ihe intem- 
perate use of liquor and opiates to such an extent as to hâve impaired her 
mind. and to render her an imbécile, and the prey of any designing person; 
that 80 imbécile had she become that she would yield to any directions that 
were.lmposed upon her by any person who would supply her with liquor or 
opiates; that her wiU power l>ad been totally destroyed, and she was con- 
stantly subject to the fears and appréhensions which cliaracterize that dis-^ 
eased condition; and thèse were éijaphasized by the cruel and harsh treatment 
o£ heraaid husiàand, the propounder herein; that tlie propounder had an easy 
subject upon which to operate, and, to secure the exécution of the paper afore- 
said, used fraudulent practices upon testatrix's fears, and through diseàsed 
craving for stimulants and opiates." 

Wherefore caveators say that — 

"The paper purporting to be the will of said Susan A. Brodhead is not her 
will, and should not be admitted to probate and record." 

• Thereupon, on the 6th day of May, 1889, following, the said court of 
ordinary entered the following: 

"Upon the hearing and pétition of Eobert S. Brodhead, upon the probate 
of solemn form of the paper pronounced by him as the last will and testament 
Qf Susan A. Brodhead, late of said county, deceased, and for ils admission to 
tecord as sucb, and it appearing that the parties in interest are heirs, to-wit, 
Mrs. jane H. Shoemaker, raother of the testatrix, and Elijah McB. Shoemaker,, 
brothér of the testatrix, both of the city of Wilkesbarre, Pa., hâve had légal 
Biotice of Said application, and the time of hearing, and hâve failed to show 
«itfy'l^àl and sufiScient cause why said paper should not be proven and ad- 
ruitted,- to rebord as the last will and testament of said deceased, it is thereforo 
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ordered and adjudged by the court, upon the proof of said last will by ail tlio 
witnesses to said will, tliat the same be set up as the last will and testament 
of the said Susan A. Brodhead, deceased, and tliat the same be admilted to 
record as auch. It is f urther ordered and adjudged that letters testamentary 
issue to the said Robert S. Brodhead, the executor named in said will, upon 
his taking the oath required by law." 

From the aforesaid judgment and decree of the court of ordinary in the 
case the said Jane H. Shoemaker and Elijah McB. Shoemaker, under 
the statute hereinbefore cited, appealed the said cause to the superior 
coïirt of Floyd county, which appeal was allowed, and the proper record 
filed in the clerk's office of said superior court of Floyd county, Aùgust 
2, 1888. On Octoher 17, 1889, the foUowing order was entered in th« 
superior court of Floyd county: 

"Robert S. Brodhead, Executor and Propoimder ofthe Last Will and 'Testa- 
ment of Susan A. Brodhead, vs. Jane H. STioemaker and 
Elijah McB. Slioemaker. 
"Appeal from the court of ordinary. Piobate of will in Floyd county, 
Georgiîi. Ordinary No. 30 and 31. Floyd superior court, September term, 
.1887. 

"By the consent of counsel for the parties it is ordered that the above case 
now on the board for the 21st inst. be advanced, and reset for trial on tHe 
third Monday of November next." 

On the 15th day of November following, Jane H. Shoemaker and Elijah 
McB. Shoemaker filed a pétition in the circuit court of the United States 
for the northern district of Georgia, setting forth the aforesaid litigation; 
the résidence of Robert S. Brodhead in the state of Georgia; their own 
résidence in the state of Pennsylvania; alleging that Irom préjudice and 
local influence petitioners will not be able to obtain justice in said state 
court, or in any other state court to which the said défendants may^ 
under the laws of the state of Georgia, hâve the right, on account of such 
préjudice or local influence, to remove said cause; that the value in dis- 
pute largely exceeded the sum of $2,000; and praying that the said suit 
might be removed to the circuit court of the United States for said north- 
ern district of Georgia. Together with said pétition, several affidavits 
and exhibits were filed. Thereupon, on said pétition, the said circuit 
court certifying that it being made to appear that, from préjudice and 
local influence, the said défendants will not be able to obtain justice in the 
said superior court of Floyd county, Ga., or in any other state court to 
which said défendants might, under the laws of the said state, hâve the 
right, on account of préjudice and local influence, to remove said cause, 
it was ordered that said cause be removed; and said cause is hereby re- 
moved from said superior court of Floyd county to the circuit court of 
the Unîted States for the northern district of Georgia. The record being 
filed in this court, Robert S. Brodhead appeared, and moved to remand 
the case t6 the superior court of Floyd county on the following grounds: 

"(1) Because the removal was had on the exporte pétition of caveators,. 
without notice to the propounder or his counsel. (2) Because the court pf 
ordinary of Floyd county, Ga., is a court of rec<jrd, havihg gênerai, original, 
and exclusive jurisdiction ofthe probate of wills, and the pétition to remove 
said cause should bave been filed in that court prior to the trial therein-; and 
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after the décision of thatqourt on a fegular hearing thereof, and the appeajl 
from thè: judgment there riendered, the pétition filed inJFloyd superiôr court 
iCavoetoOil&t». (3) Beca\is6rt]iis. court bus no juri^diction of ttiis case, or 
.{(>£ the^probate of wills, qifcl!,er, original or otlierwise, and can acquire none 
.un(}er the feajoyal act of î,887., (4) Because tiie pétition and affldavit for re- 
moval are uncertain and insufiicient in la w, and présent no allégations suffi- 
e^ently certain to autiiorizeiÇr require issue to bejoined therein. (5) Because 
the petitiôli for tlie removaS, and tlie affidavit of Jane H. Shoemàiîer, upon 
•WhiBh sftid pétition ia bksed, are not Irue; mover in motion traversing the 
varioiUB allégations ofsàid pétition and affldavjt." 

/. '^ronfiam, A. E, ÈrànâMge, and Thos. L. Bùhop, for plaintiff. 
jffarri/JûcksonyTorn Cb^h 'Jààkson, Geo. B. Bectford, &nd Wright, Mayer- 
' hdrâ d; ' Wriifht, îor deféûdàiits. 
Beiore Pakdee and Newman, JJ. 

Paedee, J. , (after stating tiiefacts asabove.) Under section 2423 of the 
ÇQde.ofGeaJTgiai a procee4ing,tp probate a wUl ia eominpn forpi is a pro- 
liate; prooeeding pure and sjmpie, the probate and record not being con- 
clusive upon any one interested in the estate adversely to the will, and, 
ifàftèfWards set aside, riôt pitatectin'g the exeôutor in àny of his acts iur- 
ttîeir tHàn thé payméit oi'thé dèbts bf the estate. ' Undèî Ihe same setj- 
tioD, and sections 2424 and 2427 of the same Codé, a proceeding to pro- 
'batèiaiwill in Solemn fertai îs a proceeding inter partes to establish the 
■Wîll concluiâvelj^ and as* a'^ munimeht of title; and wlien, in such a pro- 
ceeding; -thôheirs at laW'are brought in, and they contest the validity 
*of the =^111 and the côpabity of the testator, an issue or controversy is 
iformed or iiiade whieh 'caiB*be classiflôd as a suit àt law. The pleadings 
in the staté coxirts in thîs case éhowsùch controversy bet^eéri the parties. 
From them it dearly appieai'S that the plaintiff, or propoundér, a citizen 
■ bf Géorgia, is seeking to esfablish in his favor, and cbnclusively against 
thedeiéridantsbr cavea*dr8,' citizens of Pennsylvania and heirs at law of 
Mrsi. B*odhead, the validityi of Mrs. Brodhead's will; the said défend- 
ants denying the capaéity'of JIrs. Brodhead to make a valid will, and 
specîàliy denying the Validlity of the will propounded. The pleadings 
'fvlrthershow that, dépendent ùpon the controversy thus existing in the 
'caae, dépeiïds the ownërship and title to property, not only in the state 
of Gieor^ttj but in the state bf Pennsylvania. From the statutes cited, 
ànd the record of the case as màde up to the time of removal, it appeàrs 
pérfectiy cléàr thdt the pi'ôGeeding pending in the superiôr court of Floyd 
county, Ga., taken in connection with the removal statutes of the United 
Statôs, was a suit in wMch there waa a controversy rémovable by the 
défendants to the circuit* bourt of the Uriited States for the northern dis- 
trict of Gêbrgiai upon com'pliance with the conditions prescribed in said 
'removal Stktutes; and this, within the rùle laid down by the suprême 
ciourtiA OiMéav. Fuentes:,'92 U. S. 10; EUisv. Davis, 109 tJ. S; 485, 
3 Snp. et. Rep. 327. See, also, Boom Go. v. PaUermi, 98U. S.408; Hm 
y.R^/tidàè^ 113 U. S. 75; 5; Sup. Ct. Kep. 377 ; Pàynè v. Hook, 7 Wall. 
4âS; Justice Shapi^y's idii^Beptij^g opiniop in Èosenbaum v. Bauer^ 120 
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Objection js made, however, that, if the case was removable, thé ap-/ 
plication therefor, conaing after appeal frpm the court pf ordipary to the- 
superior court of Eloyd countj', came too late. Code Ga. §§ 331, 2421, 
3479, 3611, 3627, <S628, 3630, show that, while the proceeding to pro- 
bate a will in solemn form must be instituted in the court of ordinary 
of the county in which the testator had his résidence at his death, which 
court of ordinary, under the statute, haS original and exclusive jurisdio- 
tion in the matter of probating wills, yet the trial and décision of the or- 
dinary is oot final and conclusive uponthe facts. involved,a8 eitheitparty 
may appeal the matter to the superior court of the county, carrying up 
the whoie case for a trial de novo upon néw and additional évidence, and, 
if désirable or necessary, upon amended pleadings, and where, for the 
first time in the proceedings, the issues involved can be submitted tq a 
trial by jury. Section 2 of the act of 1887, re-enacted August 13, 1888, 
(25 St. at Ijarge, 483,) provides that "rehifevals of cases pending in the 
state courts to the circuit courts of the United States, oh the ground of ' 
préjudice or local influence, may be had at âny time before the trial 
thereof." Thethird clause of section 639 of the Revised Statutes, which 
was the la-w controUing removals in cases of préjudice or local influence 
prior tô the act of 1887, proVided that the reraoval should be on a "peti-; 
tion filéd at any time belore the trial or final hearing in the suit." Un- 
der this statute, there is a lineof décisions holding that, no matter how: 
many previous trials might bave been had in the case, the removal might 
be had at any time before the final and èfiective trial. See Insurance Ço. 
V. Dwnn, 19 Wall. 214; Vannevar v. Bryant, 21 Wall. 41; Mailroad 
(h. V. Bâtes, 119 U. S. 464, 7 Sup. Ct. Rei). 285. In the case of .M: 
V. Henam, 32 Fed. Rep. 417, which was a case removed woder the act 
of 1887 on the ground of préjudice or local influence, a 'ter a number of ' 
trials had been had in the case, and after there had been one appeal to^ 
the Eupremé court of the state, resulting in a new trial being ordered, 
Judge Deady, after considering the whole question in a very able and, 
elaborate opinion, holds that, "thé phrase ' beîqre the trial,' as ùsed in 
the act of 1887, fairly construed, meahs the'same as the phrase in the 
third clause of section 689, Rev. St., 'before the trial or final hearing 
of the suit.'" He says: ' 

"In the nature of things the trial of the case is hot any one, bat tlie final, 
one, — tlie one tliat stands as the thing accôinplished in ttie casé. Where a 
jury is discliaffied witliout a verdict tlie proceed.rig is properly lîtiown as a 
• mistrial: ' and where a verdict is set aslde becaiisè it oiiglit net to stand tlie' 
resuit is the same, — tlie proceeding lias miscrtnled, and the conséquence is 
not a trial, but a mistrial; and lu the Case of renjoval frora local préjudice ori 
influence, there is a gooU ,reason for giv.ng tlie non-resident party tlm.rigbtj 
to make the appliciition after a mistrial, for, as was said by Mr. Justice Mil- 
ieu in Héss V. Reynolds, HZ U. S. 75, 5 Sup. .Ct. Eep. 377, 'the liostiïe 
local influence may not becoiije known or dèvelopeil at an earlier stage 6ï thè 
proceedings;' " 

We agrée with the opinion of Judge Deady, and mërely add to thé rea- 
Boning pfirt of what was said by the cb,ïpf justice in Yulee y. Fo^, 99, 
U. S,,64â, when con^i4ei:ing the removal under the act of 1866, and* 
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which seems to be perfectly applicable to removals for préjudice and local 
influence ander the act of 1887: 

"In View of the fact that sometinies, in the progress of a cause, cireum- 
stançes developed themselves which made such a transfer désirable, when at 
first it did not appear to be so, the right of removal in this class of cases was 
kept open until the trial or final hearing, instead of being closed after an en- 
try of appearance, as was the nile under the act of 1789. We think this gives 
such a party the right of removal at any time before trial, when the neces- 
eary citi^enship of his co-defendants is found to exist, and a séparation of his 
interest in the controversy can be made. There is nothing in the act to man- 
ifest a contrary intention, and this construction does no more than give the 
party to whom this new privilège is g^anted an opportunit/ to av;iil himself 
of any circumstances tJiat may appear in his favor préviens to tlie time when 
he is calleji'upon finally to act." 

But thç objection is specifiçally made in the présent case that, although 
a c^uee may be removed for préjudice or local influence after a mistrial 
in the state court, it çannot be removed after there has been a trial in one 
sitate court, and an appeal taken tberefrom to another. The jurisdio- 
tjonal act of 1887 says: 

' "Where a suit is now pending or may be hereafter brought in any state 
court in.which there is a controversy be^ween a citizen of the state in whicli 
the suit is brought and a citizen of auotber state» the détendant, being such 
citizen of anoUïer state, may remove said suit into tlie ciicuit couii of the 
Uhited States for the proper district, at any time before the trial thereof," etc. 

This statute plainly reads that a suit pending for trial in the state 
court niay be removed, if'a proper case, before the trial. If it be true, 
sa claiined, that the actof 1837 was passed for the purpose of restricting 
and limiting the jurisdiction of the United States courts, and therefore 
to be strictlyconstrued, it does not foUow that the courts shouïd insist 
tipon àdditional conditions relative to the right of removal. If the suit 
is pending, in the state court, and the trial is yet to be had, and the right 
of removal from préjudice and local influence is notaffected by any nura- 
ber pf prèliminary trials, not conclusive on parties, previously had in 
that court, why should the right of removal be aS'ected by any number 
of prèliminary and inconclu si ve trials inany otber state court from which 
the suit has beèn removed by the opération of the laws of the state? In 
Boom Ço.v,PaUerson, supra, a case removed under the act ôfl875, where 
tiie pétition for removal was required to be filed in the state court "be- 
fore or at the time at which said cause can be first tiied, and before the 
trial; thereof," the trial before commissioners (the appeal from whose^ 
décision constituted the pending suit) was held to be prèliminary, and 
in the nature of an inquest; stress being laid on the fact that, under the 
làwS of the state, on the appeal there was to be a trial by jury. In 
Hfissy/TleifiUMs, supra, a case removed under section 639, Rev. St., on 
açcount of préjudice and local influence, and where the pending suit was; 
an appeal from the décision of commissioners appointed by the probate 
court, JVIr, Justice Miller, for the court, says:. 

"ït is said, however, that the trial spoken of had taken place before the com- 
missioners 6f lonia (iounty, to. wliora the case had been referred. But we do 
dot look-atitb£it|>r<>ceeding as a trial within the meaning of the statute^ It 
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was merely a report, subject to be afBrmed or rejected by the probate judge, 
and. by the express terms ofthe statute, subject toa right of appeal to a court 
in which a trial by jury could be had. The lutter was the trial or final hear- 
ing of the suit which would conclude the right of removal, and, until such 
trial commeneed, the right of removal under this provision remained." 

Hère, again, stress was laid upon the fact that the original proceeding 
was by- the statute subject to a right of appeal to a court in which a trial 
by jury could be had. In Pacijk Railroad Removal Cases, 115 U. S. 1, 
5 Sup. et. Rep. 1113, where one of the pending suits in the state courts 
held to be removable under the act of 1875 was an appeal from a trial 
before a mayor and jury, the case was held to be controlled by Boom Co. v. 
Patterson, supra, and that the said trial by the mayor and jury did not 
affect the right of removal. In the cases of Railway Co. v. Jones, 29 
Fed. Rep. 193, and Minerai Range R. Co. v. Détroit d: Lake Superior Cop- 
per Co., 25 Fed. Rep. 515, cited with approval in the case of Searl 
V. SchooIrDist., 124 U. S. 197, 8 Sup. Ct. Rep. 460, which was a sim- 
ilar case, it was held that proceedings for expropriation instituted bè-i 
fore commissioners under spécial or gênerai statutes of a state, forassess- 
ment of damages, were controversies removable under the fédéral stati 
ute to a proper circuit court ofthe United States; and that the removal 
could be properly made in the case pending before siich oommissioners, 
and before any appeal to another court. In Delaware Co. v. Diebold Safe 
Co., 133 U. S. 473, 10 Sup. Ct. Rep. 399, which was a case commeneed, 
under the Indiana statute, against Delaware county, before the board of 
county commissioners, and after trial before said commissioners was ap- 
pealed to thé circuit court ofthe county, and thereafter removed by reài 
son of préjudice and local influence to the circuit court of the United 
States, the case was held removable; the court using this language: 

"It foUows.according to the décisions of this court in analogous cases, that 
the trial in the circuit court of tlie county "vas * the trial ' of the case at any 
time before which it might beremovedto the circuit court of the ÙhitedStates 
under clause 3, § 639, Eev. St.;" citing Boom Co. v. Pattemon; Hess v. Reyn- 
oldn, supra; Railway Co. v. Kansas City, 115 U. S. 1, 5 Sup. Ct. Eep. 1113; 
and Searl v. School-Dist., mipra. 

From thèse adjudged cases, it seems clear that, while a proper con- 
troversy may be removed under the statutes of the United States as Soon 
as properly made before any state tribunal, yet, where the time of re- 
moval under the statute is before the trial thereof, the removal is nbt too 
laie if the case is yet to be tried upon its merits before a state tribunal 
of either original or appellate jurisdiction; and, particularly, if suçh trial 
is to be a jury trial; and in this connection we may notice that Cqnst. 
U. S., Amend. 7, provides "that in suits at common law, where the 
value in controversy shall exceed twenty dollars, the right of trial by 
jury shall be preserved," from which we think it a fair inference tbat the 
trial mentioned in the removal act refers to and wasintended tG;,tnëafi 
the trial by jury secured by the constitution, and that while ttie dëfend- 
ant still bas the right to challenge the array of jurors, it cannot be' too 
late to remove the cause for préjudice and local influence. In the prés- 
ent case the whole case was carried to thè sùperibr cbUii; bf Floyâ"ci>itaty, 
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in wbich <sburi there was to be a trial de îioj;o with the lighl to présent 
additiÔnàl évidence and toàmendthe pleadings; and, for the first time 
îri thb pi-ogress of the cause, a trial by jury was to be had. - 

It îs furlher bbjecfed, however, to the tight of removal in this case, 
that the order of removal was obtained from the circuit court without 
notice to the parties, and ùpon affidavits which, it is alleged, are not 
true. In the Case of Cooper v. Eailroad Go., 42 Fed. Rep. 697, this court 
held that— ; 

"Since Act Cong. March 8, 1887, whlch provides for the removal of causes 
on the gi-ound oi local préjudice, does not prfàcribe any mode of procédure, a 
pétition for recnoval, accomi)aiiied by an affldavit by a person authorized to 
make it, stating. of his own lioowledge the existence of préjudice and local 
Influence, is.siifflcient to justify an order of removal; and wliere such an 
affldavit is presented the court will not permit tlie adverse party to traverse it, 
and will not hear évidence on the subject." 

3ince that tiecieion it bas bepn the rule of this court. On the whole 
case presented pn this motion to remand we are of opinion, for the rea- 
Bons aforesaid, that the cause was properly removedirom the state court 
to this court. The motion to remand is denied. 

Nbwmak, J., concurs. 



CENTRÂi. Tkdst Co. V. Shéffield & B. CoAL, Ikon & Railway Co., 

(Akmiston LoAN & Trust Co., Intervenor.) 

((Mrçutt Court, jy;,jp. 4 Zoibamojj?. Z>. December 28, 1890.) 

i. BflMWAB COïtl^AÎHES — RECBiyÇR'8 CbRTJFIOAJ;?»— ESTOPPBL. 

Wherè, by consent of ail parties, the receiVôr of a railroad cbmpaby, thon^h not 

- tpgigéâ In operating the road,' is authorized by order of court to issue oèrtifloates 

. - whiçh shall oOnStitute a lien on the company 's property superior tocertain prier 

mortgages, and the money obtained on suuh certiflcates is uaed in preserving and 

improving tbe property, the purchasers of the properly at a subséquent sale to fore- 

- closssaid mon|;ages are estoppèd from denyiqg tbe validity of the certificates. 

2. EçTjiTT— Intervention— PLEiDiNGS — Admission. 

Where, on the ex pané application of the reoeiver, said order is modifled so as to 

' déclaré somèof saiâ certifi.cates itivalid, vdth tbe privilège to tbe. holdersof such 

, œrtiftoates tp.intervene in tbe suit ^nd hâve, f.heir validity adjudicatéd, a pétition 

' In intervention by such certlflcatè bblders, vvnlch récites the entry of the modifled 

drdèr, ddes-hot tbereby admit the invalidity of the certiflcàtes. 

8. SiMBr-FUEi^A'J'ÏJHE Suit. : 

The fact thf t the principal of such certificates is not due does not make the In 
tervention fn^matiiré, if thé interest thereonls then due and unpaid. 
C-Bamîs-^Pjirtibs. .■ . ' 

' The receiver wbo issued the certificates, and who bas in his band the funds from 
' ' 'frbich tbet^sbôiild bè paid If vàlid, is a oecéssary pàrty défendant to such iuterven- 
: *tàon.» ■■■:■■■;■• . ■; ,; ^ ; ^ ■,;.-.■, -. , . 

B.'SA|fB.''' . •';■■■ 

The complàln'ant in tbe original suit is not à j>roper party défendant to such lîi- 
' tervebtlôn, wh^relt appeârsthat be no Ibn^éf -bas any lùtereBl Ui tbe fund inoon- 
troversy, and no relief isasl^ed as againstblm. ; ^ 

Jto Equity.' < On dpmïirrer to iateryent^pà. 
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In thià cause the Anniston Loan & Trust Compahy files an inter- 
vention, setting forth as folio ws: 

"(1) Your petitloner, the Anniston Loan and Trust Company, a body cot- 
porate under the law8 of Ihe state of Alabama, respectf ully represents unto 
your honora that on, tû-wit, the llth day of July, A. D. 1889, a decree Wàa 
rendered by your honors authorizing and erapowering Jacob G. Chamberlain, 
receiver of theSheiiield and Birmingham Goal, Iron, and Railway Company, to 
issue receiver's certiflcates or debentures in a sum not exceeding one huri- 
dred and flfty thousand dollars, bearing a rate of Interest not exceeding 7 pér 
cent, per anuum, and constitnting sucb certiflcates, when issiied, a flrst lien 
on ail the property, rights, appurtenances, aiid franchises of the said Sheffield 
and Birmingham Coal, Iron and Kailway Company, as set forth and described 
in two mortgages or deedb of trust, the flrst executed on the 2d day of 
JanuaryJ 1888, and the second mortgage executed on the Ist day of Juiie, 
A. Di 1888, together with ail other properties, rights, and franchises of the 
isaid Shtfflelil and Birmingham Goal, Iron, and Railway Company, ofevery nat- 
ure aori^ description, wheresoever situatéd, and alsoa lien upon whatèver res- 
idue of the eainings, iocomes, and profits of said property that tliere may be, 
which : bave accrued since the appointaient of the receiver, and aftcr deduct- 
ing operating expenses, and the 'cost of nèeded repaire; smd the expeflses of 
the receivership; said deeree and said certiflcates fUrther providiag ttiat said 
lien should be priorto ail other liens of any kind'wbalsoever a^aiwstsaid 
property^ The said second mortgage i^xëcuted June lu IBSSv'asaforesaid, al- 
though fortoally alien upon arailrc«d Isnown as the 'Shetfleld' and Birming- 
ham Bailroadi' was not a lien on said ràitroad when said cf^rtiflcates W«re is- 
sued, copies i of which said mortgages are attached as Ëxhibits A andiiB' to 
the original biil of domp^Iaifat in the above-entltled cause^ito ail ofwhieh réf- 
érence iS; hereby made, and ail of whieh tnOre fully and at length a^ipèar in 
and :by 9aid decree of this court in said cause, and to which référence is heTeby 
made, and thé same made a part htreof, as thuugh thoy were herein îpartic'a- 
larly set out at length. Said receiver's certiflcates will be produced by the 
çoinplairtaiit on the trial of aaid cause. ' 

"(2) That said Jacob G. Chamberlain, receiver as aforesaid, actingiinder 
and by virtue of the authoiity vested in him by said decree, engagea ohe 
Charles D. Woodson, président of the First National Bank of Sheffleld, Alà., 
as his agent to negotiate the sale of «ight of said certiflcates, to-wit. Nos. 1, 
2, 3, 8, 9, 10, 11, and 12, respectively, of th!e par value each of five thousand 
dollars, bearing 6 per cent, interest, payable at the National Park Banky^ New 
York city, three years af ter date, the said certiflcates 1, 2, and 3 being dated 
September 19, 1889, and the said certiflcates Nos. 8, 9, 10, 11, and 12 being 
dated, to-wit, the lOth day of October, 1889, with interest payable semi-annU- 
ally, and said certiflcates 8, 9, 10, 11, and 12 were duly placed in the hands of 
said Charles D. Woodson to be negotiated and solU by him, with f ull pOwer 
and auttiority to act for and represent the said Jacob G. Chamberlain in the 
matterof the sale of said certiflcates. That under and by virtue of said au- 
tbority, and while the said certiflcates were in his possession and controli oh, 
to-wit, the lOth day of October, 1889, the said Charles D. Woodson sold the 
same to one Buncan T. Farker, who is now dead, at and for' the sum >ôf , to- 
wit, five thousand dollars for each certiftcate, and the said Parker thereupoh 
paid the said Woodson the said prioe of the said certiflcates, ànd tbérôupon 
they were turned over and transferred to him by said Woodson. i ■•■' 

"(3) Dbat afterwards, on, to-wit, the second day of November, 1889i the 
said Biinean T. Parker sold, transferred, and deliveréd' satd certitteates Nos; 
8. 9i lOi'll^aud 12, for a valujable copsideratiout to^witi' lor tll6a>iim'ofâv« 
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thousand dollars ($5,000.00) çach, to your petitioner, and the sa!d certiâcates 
are now owried àhd held by petitioner. 

"(4) ïhat it is the duty of the said Jacob G. Chamberlain, receiver, to pay 
the semi-annual interest and the principal of said certiflcates ont of anyfunds 
or property in hia hands as such receiver; that the semi-annual interest on 
said certiScates 8, 9, 10, II, and 12, amounting in the aggregate to, to-wit, 
seven hundred and flfty dollars, ($750.00,) due on, to-wit, the lOth day of 
April, A. D. 1890, at the National Park liank of New York city, werè on 
that day presented at said bank for payment of the interest thereon, but such 
payment was refused; and petitioner since then has frequently called upon 
and requested the said receiver to pay the interest on said certiflcates, but he 
bas wholly failed. and refused to do so, though the funds in his hands are 
amply suffieient for tue payment thereof. 

"(5) That, on the day of ,1889, the said Jacob G. Chamber- 
lain duiy repojrted the sale of said receiver's certiflcates 8, 9, 10, 11, and 12, 
of flve thonsand dollars {$5,000.00) each, by C. D. Woodson, and at the same 
time reported the aale of certiflcates Nos. 1, 2, and 3, also of flve tbousand 
dollars {$5,000.00) each. to the United States circuit court of the northern 
division of the northern district of Alabama, and that the proceeds of said 
sale had been placed by said Woodson to the crédit of said receiver at the Pirst 
National Bank at Sheffleld, Ala., Ie8s6 per cent, commission for selling. 

"(6) Tba^ pn, to-wit, ther 3d day of December, 1889, A. D., a decree was 
rendered in said court, fpreclosing the mortgage above referred to, and order- 
ing the sale of the property embracedtherein, and expressly ordering that the 
purchaser at said sale should be reqnired to pay the receiver's certiflcates em- 
braced in sçhedule ' B ' attached to the said decree, among which are the said 
certiflcates Nos. 8, 9, 10, 11^ and 12, owned and held by the petitioner, ail of 
which more fully appears in and by said decree, to which référence is hereby 
made, and the same made a part hereof, as though herein set out at length. 
Itwas further ordered by said decree that the purchaser of said property 
should pay said certiflcates. in addition to the amount bid at said sale for said 
property, 

"(7) That, on January 4th, said court made an order purportlng to modify 
the former decree of December 8, 1889, so far as to authorize the purchaser 
at said sale to contest thevalidity of said certiflcates Nos. 8, 9, 10, 11, and 
12, sold by said C. D. Woodson as agent fOr said receiver for said D. ï. Parker, 
as aforesaid, and purchased from said Parker by petitioner; that said decree 
of January 4, 1890, was made after said D. T. Parker had purchased the said 
certiflcates from said C. D. Woodson, the duly-authorized agent of the re- 
ceiver for the sale thereof, in good faitb, and for a valuable considération, 
&ni sold them to petitioner, in good faith, for a like good and valuable con- 
iidendion, and after said receiver had reported said sale to said court, and 
ïeported that the money paid for the pul-chase of said certiflcates was on de- 
posit to his crédit in tlje First National Bank of ShefiSeld, Ala., and without 
any notice to said D. T. Parker, or petitioner, the owner of said certiflcates; 
that on the 21st day of April, 1890, said property was sold under said decree 
pf fpreclosure, and a part of the same was purchased by Napoléon Hill, trus- 
tée, for certain parties, for three hundred and flfty thousand dollars, ($350,- 
OfX).Q0,) and a certain other part of said property was sold to James C. Neely, 
f;rustee,forother parties, for one hundred and fifteen thousand dollars, ($115,- 
000.00») ;Which said saie was duly reported to said court, and conflrmed on 
May 10, 1890, subject to ail liens created upon said property by the receiver, 
und^r the order of the said court, and reqnired by the previous or subséquent 
orders of said court to be pKid by said purchaser, ail of which more fully ap- 
pears from the report of sale made by the spécial master^ D. D. Sbelby, in 
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said case, and the decree enteied in said cause by said court, and on flle in 
said court, to which référence is hère made, and tlie same made a part hereof, 
as though it was herein particularly set eut at length. 

"(8) That tbe bondholders under said mortgage are very numerous, and 
unknown to your petitioner, aud it is not piacticable to make them parties to 
this intervention." 

The relief prayed for is a decree requiring the accumulated interest 
and principal due on said receiver's certificates to be paid out of any 
funds or property in the hands of, ci- under the control of, the receiver; 
and that the amount due upon said receiver's certificates be declared a 
lien upon the property mentioned in the decree of foreclosure; and for 
sale of the same, and for gênerai relief. 

The défendants unité in a demurrer to the said bill of intervention, 
and assign as grounds: 

"First. Tliat it appeareth by the pétition and intervention that said Annis- 
ton Loan & Trust Company is not entitled to the relief prayed for ag'ainst 
those défendants, or either of them. Second. That it appears from said péti- 
tion and intervention that there is a misjoinder of the parties, and that neither 
said Central Trust Company of New York, nor said J. G. Chamberlain, receiver, 
is in any wise interested in said Jitigation, or properly a party thereto. Third. 
It appears by said pétition and intervention that said receiver's certificates 
theiein referred to, three of them for $5,000 each, dated September 19, 1889, 
and tliree of them for $5,000.00 each, belng dated lOth October, 18{J9, ^re not 
due until three years after the dates thereof, respectively, and that petitioner, 
claiming to own and hold five of said receiver's certificates, for five thousand 
dollars eaeh, dated lOth of October, 1889, bas no right to sue for or reCover 
the principal, or any part thereof, of said certificates, the SMrae not having 
become due. Pourth. Because it appears that petitioner has no riglit what- 
ever to any suit or action upon said flve receiver's certificates, numbered re- 
spectively 8, 9, 10, 11, and 12, dated lOth of October, 1889, except for past- 
dUe interest thereon. Fifth. Because it appears from said pétition and in- 
tervention of the Anniston Loan & Trust Company, and by proceedings and 
records in the cause of the Ventral Trust Company of New York vs. Sheffield 
& Birmingham Coal, Iron & Kailway Co., to which référence is mnde as if 
the same were particularly set out at length in said pétition and intervention, 
that said receiver's certificates were issued only upon tlie property, including 
the furnaces, coal laiids, coal mines, and coke ovens, and that said certifi- 
cates were not issued upon or made a lien ou any line of raiiway; and that 
therefore said certificates were issued ilJegally, and without authority in law 
or equity, and are in no sensé a lien upon the properlies referred to in said 
pétition and intervention, prier in right or superior to said two mortgages 
referred to in said pétition and intervention, isixth. That it appears from 
said records and proceedings in said cause of the Central 2'iuat Company of 
New York vs. Sheffield & Birmingham Coal, Iron ib Raiiway Company and 
anoifter, whicli are particularly referred to in said pétition and intervention, 
that, at tlie time of the order, to-wit, on the llth day of July, 1889, authoriz- 
ing said J. G. Chamberiain, as receiver, to issue said receiver's certifieates, 
said receiver did not hâve under his custody or control any line or lines 
of railway that he was operating or managing; and that said certificates were 
not issued in an action then pending for tbe foreclosure of a raiiway rbort- 
gage ôr mortgages; and that said certificates were so illegally and improvi. 
dently issued, and constitute no lieu upon said properties referred to in sàid 
pétition and intervention of the Anniston Loan & Trust Company. ,&eventh. 
v.44F.no.8— 34 
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iThat It apipears that tliere is no copy or copies of said âve receiveT's ceitifi- 
cates attaotied to the pétition and intervention of said Anniston Loan & Trust 
Company, nor is there any offer to produce theoriginals of said certjflcates at 
the heariugi Etghth. That it appears by said pétition and intervention, and 
the reooi'ds and proceediogs in this honorable court, therein referred to and 
made a part of said pétition and intervention, that the order and decree of 
this court of 4th January, 1890, modifying the decree of foreclosure and sale 
of 3d December, 1889, together with the pétitions, allégations, and proof 
upon which said order and decree of4th January, 1890, waa made, are true 
and undisputed; and, under thèse facts, the Anniston Loan «Sb Trust Com- 
pany are not entitled in lawor in equity to set up said flve receiver's certifl- 
càtes; of to rècover anything from any perfloh or corporation upon the sâme, 
or enforceany lien therefor." 

JbAn J5.. ^noa;, for intervenor. 
fimry iè. TompKns, for défendants. 

Pari)^;|,'J;, {afiar statîng the fcùts' àè àhovè.)! 1. The Central Trust 
Cqmpapy pf Jtfev? York is the party pïaintîff io thé suit in wtiich (he in- 
tervention ia fiied, and had a direct intçrçst when the reeeiver's certifi- 
cates were ; issued. ; The tecord shows that,' by jM:ooeedingS subséquent 
to the deotee, thé said tïust company hâa no longer any interest in the 
validity ôf the fëçeiver's cér'tifiçatës l'ofininig tliè èiibject of tbis interven- 
tioùv! No rèTliel' is .àskçd ijgàitast or affeèting baid trust côtripàny, It 
may be dismissed without'prejudicipg th^ rights or remédie? of the othér 
parties. = Jacob G, .Chamberlain) the , receiver, is allegeid to hâve igsued 
said certificàteSj and is charged teith having in bis handa funds suffi- 
cient and applitiable to pay the sa£ae,'and direct relief isprayedagainst 

2. If it hé tr,ue that the, principal of the sâic}. receiver's certificates, 
which form the basis of this intervention, is not yét due, still the inter- 
est thereon is due, and the; intervention can be maintained therefor. 

3, The demtirrer appears to présent a propositibn that, as the receiver 
was not in possession of, nor operatihg, any line of raiiway, and as the 
suit pending was not for the foreclosure of anj' raiiway mprtgage, there 
was no authority in the court to authorize the issuance pf, nor in the re- 
ceiver to issue, receiver's. certificates which should constitute a lien on 
the property in thé possession of the court; and, particularly, a lien 
prior in right to the two mortgages which wer& the subjfect of the fore- 
closure suit. Counsel hâve submitted no argument on this proposition, 
nprcited any authority. ItSeemsto me that if the proposition is sound, 
which is pot granted by any means, the real défendants in thiis interven- 
tion, the purchasers at the foreclosure sale, are estopped from setting it 
up^ Receiver's certificates were issued by consent of the parties; by the 
same consent they were. made a prier lien on the property in the posses- 
sion of the cotirt; monejrs obtained thereon were used fût the préserva- 
tion and imprpvement of the property; and the prdpei'ty was sold and 
purchased with the cleaf understandine and agrçpment that the valid 
outstanding receiver's certificates constituted a prier lien which the pur- 
chasers assumed and undértookto pay. < 
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4. It is contended that, as it is a well-settled prinoiple that a pleading 
is to be taken and construed against the pleader, and that, as in this in- 
tervention, the intervenpr refers to the records of the court in the case 
in which he intervenes, and, particularly, to a certain decree modifying 
the main decree in the case, that thereby he admits the facts alleged 
upon which the modifying decree was based. This is the only ground 
of demurrer upon which counsel hâve submitted any argument. An ex- 
amination of the record shows that the decree was modified upon the ec 
parte application of Chamberlain, the receiver, setting forth that the fîve 
certificates, which are the basis of this intervention, had been disposed 
of by one Charles D. Woodson, wilhout his authority, and that the pro- 
ceeds had not come to his hands; and thereupon the decree was modi- 
fied in regard to the ternis qf sale, as follows: 

"That there be stricken frora the said decree thèse words: • And expressly 
snbject to tlie receiver's certificates lieretofore authorizçd to be issned liy snid 
Jacob G. CliHinljerlain, the receiver, to an amoimt not éxceeding one hundred 
and tîlty thuusand dollars, ($150,000.00;) ' and lliat, in the place and stead of 
said Yvords, there be inserted thèse words: 'And expressly snbject to tlie re- 
ceiver's certilicates herrtofore authorized to be issiied bysaid Jacob G. Cliam- 
berlain, the receiver, to an aniount not éxceeding one hundred and twenty- 
fivethousand dollars, ($125.000.00,) and that the twenty-five thousand dollars 
of said receiver's certifIcHtes, disposed of bysaid C. D. Woodson. the same be- 
ing H ye certilicates of âvethonsand dollars ($5,000.00) each, and nuinbered 
8, 9, 10, 11, ami 12, dated October 10, IfclSJ. and set forth in the "Schedule 
B" of said decree, be not inuliided in said amount of one hundred and twenty- 
flve thousand dollars, ($125.QO0.00,) but tjiat the purchaSers of said property 
at the saie under said de<;ree take the saine subject to the right to resist the 
payment bf said live oertiBcates so disposed of bysaid Woodson; and that the 
validity of said flve certilicates be adjudicated in this court upon a proper case 
to be Iliade by the parties in interest.' " 

The intervention asserts that this modification of the decree was made 
subséquent to the 'time that the intervenor's rights had attached an<l ac- 
crued, and it was necessary and proper for the intervenor, vvho, under 
the termspof the aforesaid modified decree, was given the right tointer- 
vene in this cause, to state the basis of his right to intervene, and thereby 
to reier to the order of court made as aforesaid, butto hold that, by iu- 
tervening and referring to his authority therelor, he admits the truth of 
the statetnents contained in the ex parte statement of the receiver upon 
which the order was made, is to hold that he admits away his entire case, 
and this in direct opposition to the express and sworn averments of his 
intervention. The case seems to turu upou tlie fact whether or not the 
proceeds of the fi ve receiver's certificates sued upon by the interyenor 
came to the hands of the receiver. The decree throwing a doud upon 
intervenor's rights gave him authority to intervene and assert them. It 
would be a vain thing, to give him such right if coupled with a condi- 
tion that, in order to exercise it, he must admit as truth a state of facts 
which kiUaj, bis case. The purchasers of the property relerred to in the 
intervention took the eame with the express understanding that the re- 
ceiver's certificates held by the intervenor had been issued under orders 
of tbe couiii, uupojrtiog a lien oq t^^prpperty tbey purcbased,^^ aod jrere 
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outstanding; and, further, might be presented as a valid iiïdebtedness 
of the receiver. They were granted the right, and they assumed the 
burden of eontesting their validity. In their interest the contest was 
restricled to this court. The intervention fairly présents the case for 
them to contest. The demurrer will be sustained, so far as the Central 
Trust Company of New York is concerned, but be overruled as to the 
other défendants, who will be required to answer the said intervention 
by the rule-day in February, 1891. 



, . , . Wakmlee V. Davis. 

{Circuit CmirU S. D. New York. Jannary 7, 1891.) 

i. EQUITT JUBISBIÇTION— InJUNOTIOTI— ESTOPPBl. 

One Whù U about to sue on a judgment whioh îs vold for want of propef service 

Is entitlëd to a deoree enjoinlng the judgment debtor from sèuiag np its'tovâlîdity, 

when it appears that the latter, while obtaijjjng adiaoharge.in hanknuptoy, secured 

; snbstantlal benefits by contending that the judgment was valid, and would. not be 

bound by jils disçharge. 
3. Samb— Rbmbdt àt Law. 

Injunctlbri wlU not issue to restraln the debtor from relyhig upon hls discharge 
in bankruptcy, because, if he pleads such discharge, complalnant oan thén avail 
herself of the |^ts constltuting the estoppel, i 

8. Stabb Dsoiais— Law of thb Case. 

■ A décision on demurrer Is the law of the case until a différent rnlé is laid down 
by the sdpi'eme court, altbough such décision was rendered by another judge tfaan 
the onetrying the case flnally; 

Final Hearing in Equity. 

.4n8on Afoftfty, for compîainant. 

Henry A. Root and Thaddetis D. Kenneson, foT détendant, 

CoxE, J. This bill is filed in aid of an action at law, whîch the eom- 
plainant allèges she is about to commence, upon a judgment recovered 
àgainst the deiendant in a state court of California on the 18th of No- 
vember, 1873. Under the décision of the suprême court in Pennoyer v; 
Neff, 95 U. S. 714, this judgment was void, the summons having béen 
served by publication only, in an action in personàm. On the 6th of 
March, 1877, the défendant obtained a diseharge in bankruptcy froni 
the United States court for the district of California, he having been ad- 
judged a bankrupt by said court September 30, 1869. This dischârge, 
if there were no estoppel, would be a bar to the debt represehtèd by thé 
judgment. Boynton v. Bail, 121 U. S. 457, 7 Sup. Ct. Rep. 981. 
■ The complaiuant contehds that the défendant is estopped from deny- 
ing the validity of the judgment and from relying upon the discbarge as 
à défense, because in 1876, in the bankruptcy court, he obtained sub- 
staritial behefits by contending that the judgment was valid ànd would 
not be barrëd by a discharge. The complàinant insists that hë should 
beheld te the samè position no w, and lirays for an injunctibn rèstrain- 
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ing him from asserting the invalidity of the judgment and from relying 
upon his discharge as a défense thereto. The cause has been twice be- 
fore this court upon demurrer. 37 Fed. Rep. 280; 38 Fed. Rep. 878. 
The facts sufEciently appear in thèse décisions, and need not be stated 
again. On the last demurrer the présent bill was sustained. The court 
there decided the foUowing propositions: First. That the bill stated a 
cause of équitable cognizance. Second. That, having afïirmed the valid- 
ity of the judgment in the proceedings in bankruptcy, the défendant is 
now eslopped to impeach it. l%ird, that if the défendant pleads his 
discharge in the action at law about to be commenced, the plaintiff can 
avail herself of the facts constituting the estoppel, and, upon this branch 
of the case, is not in need of the assistance of a court of equity. The 
propositions of law presented are the same now as on demurrer. Some 
testimony has been teken pro and œn, but, upon ail important questions, 
it is substantially conceded that the légal aspects of the cause remain un- 
changed. It is true that in deciding the issues presented by the demur^ 
rer the court spoke through another judge, but the law there enunciated 
is not merely the individual opinion of the judge who presided; it is the' 
law of this court, to be followed, upon similar facts, until a différent 
rule is laid down by the suprême court. A re-examination and discus- 
sion of the question involved is, therefore, Unnecessary, for the reason 
that the court is constrained to follow its former décision. It foUows 
that the complainant is entitled to a decree for an injunction restraining 
the défendant from asserting that the judgment of November 18, 187S, 
is not valid and does not still stand of record. The complainaût is en- 
titled to Costa. 



CoRNWALL e. Davis. 

(Ctrcuit Court, &'. D. New York. January 7, 1891.) 

Per CtmiAM. The décision in WaJcelee v. Davis, ante, 532, détermines 
tbis cause also. Itie complainant is entitled to a similar decree. 



CoFFiN et al. V. Chattanooga Water & Power Co. 

(Circuit, Court, S. D. Tennessee, E. D. January 8, 1891.) 

ËqniTT— Practiob— Pabties. 

Where a juâgment creditor of a corporation files Ws bill in the circuit court to 
subject the équitable interest of défendant in its mortgaged property to the pay- 
ment of his deh^ the owner of the oompany's property, stock, and franchises wiH 
not be permltted to become a party défendant on his pétition alleging that he lias 
already commenced an equity suit m the state court against plaintifF to détermine 
the amount of the debt and to set aside certain transactions between them, where 
the ohancery suit in the state court is in no way affected by the suit in the fédéral 
court, and the property is not paying expenses, and the intervention of petitioner 
woiild merely delay the suit. ... 
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; InEquity. r i 

Warder ài Emns, for complainant. 
P. A. Brawrier, for défendant. 
E. M. Dodson, for petitioner, Dean. 



Key, J.i The bill and amended bill, in this case alleged that com- 
plainants are oreditors of defendakit; that they hâve a judgment upon 
which exécution bas been returned nulh, bona; that défendant bas noth- 
ing subject to exécution. Complainants claim that besides this judg- 
ment défendant owes them other debts. It is alleged that défendant bas 
mortgaged ail its property for the payment of bonds it has issued , which 
are in the hands of their purchasers, and that thèse bonds are not yet 
due, nor is the interest upon them. The bill seeka to subject the équita- 
ble interest of défendant in its mortgaged property to be sold to satisfy 
complainants' debts and such other debts as may be found to be due. 
In the mean time a reœiver was askéd for and appointed. John R. 
Dean cornes and files a pétition asking to be made a party défendant to 
the suit. He; allèges that he wa» the owner of the property and fran- 
chises that made the paid-up capital stéck of the Company, of the value 
of $120,000j and that he is still the owner of 280 shares of stock of the 
par value af $28,000; that he claims to be the owner of 890 other shares 
of stock of the par value of $100 per share, being ail the stock of the 
Company except 30 shares, owned by P. A. Berkstrésser. He further 
allèges that on the 19th Septeraber, 1889, he and thedefendant corapany 
had filed a bill in the Lchancery court atChattanooga against complain- 
ants and one R. C. Cook to settle varions matters of controversy which 
had arisen between the parties to the suit, and that amended and sup- 
plemental bills had been filed and were pending at the time the bill was 
filed in this court. This bill, as the pétition states, alleged that he was 
the owner of valuable real éstate on Cartiërbn Hill, and had a charter for 
a railroad to be built, aijd an incline, and had organized fi company for 
that purpose, and had' obtained valuable franchises and donations, a,ll 
of which hiP, had transferted to the company. That in order (à carry 
out bis schemes of improVement he had appointed R; C. Cook as his 
agent to dispose of a part of the stock, ail the stock belongiug to Dean. 
That instead of selliug the stock Cook made a contract with complain- 
ants to seli them certain bonds to be issued by the company at the priée 
of 93î cents pn the doll,ar, agreeing that they should Jiave a first mort- 
gage on the pVoperty, a'iid 6lO shares ot the stock ofthe company, ($61,- 
000,) Dean reserving the right to repurchase the stock within 90 days 
from the cottipletion df the plant at 25 cents upon the dollar. Dean 
says he ratified the trade with a reluctance, as he was in financial straits. 
Complaih^ïits trere to pOtChase 50 bonds of $1,000 each at 941 cents 
upon the dollar, and the amount was to be placed tO the crédit of the 
compa.ny in çotnplaina^te' baiik, and was to be drawn upon as the work 
of cdnatructibn of the plant of the company progreSséd. That in the 
progress pf thirigs, bp^plainants stopped paymçnt of the drafts, and de- 
manded a new contract. That Dean was financially embarrassed, and 
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at the raercy of complainants in bis enterprise, as they kuew, and of 
which they took uncon&cientious and undue advantage; and, being co- 
erced by thèse advantages, Dean yielded helplessly to the demands of 
complainants and Cook, and agreed to a new contract, by which the 50 
bonds issued under the first contract were to be taken up and canceled, 
and 75 bonds of $1,000 each were to be issued, secured as the first were. 
That 60 of the new bonds were to be purchased by complainants at 90 
cents on the dollar, and the remaining 15 were to remain in the hands 
of the Company for betternients and extensions, and Dean surrendered 
his option to repurchase the stock. Dean allèges in an amended bill in 
the chancery court that Cook was operating the company as gênerai man- 
ager without authority, contracting large debts against it, and, if allo^ed 
to go on, the company would be insolvent. That the creditors were 
clamoring for their debts; its paper had been protested; and its em- 
ployés were unpaid; and he was operating the incline at a loss, etc. As 
Cook is no longer in control of the company's affairs, thèse allégations as 
to him are not important now. Dean 's counsel admits that the real 
question in the diancery court suit is whether the debt is $,60,000 or 
$50,000, as a fixe^ charge upon the property, and whether complain- 
ants should pay 93i cents or 90 cents per dollar op the bonds. The 
debt secured by the mortgage, whatever it is, remaina a charge uppn the 
property, should thç relief prayed in this bill be grantçd. |,The pro- 
çi^edings hère in no way aflTect or stay Dean's cause or causes iu the 
chancery court, the forum of his own choice. The issues there and hère 
are çntirely différent. Furthermore, the report of the receiver\shows 
that the property 's, income has paid but little more than half the ex- 
penses under hiS; administra,tion of its business, and the street railroad 
liqes and the incline bave ceàsed opérations, aiid npthing, or but little, 
of the plant is in use. There is nothing to pay creditors, salaries, or 
other running expenses, and the property unused must deteriorate, and 
, expenses must be incurred in caring for it. Under the delay which 
would necessarily resuit from the admission of Dean as party to con- 
test his issues hère, the equity the défendant has in its property would 
diminish in value, while the interest upon the debts would increase the 
liabilities, and no revenues or income is derived to meet any liabilities 
or expenses. Under thèse circumstances, and especially as thig suit 
does not embarrass Dean's chancery court proceediugs, his motion to be 
allowed to become a party défendant to this suit is disallowed, and his 
pétition dismissed. His attitude in the controversy is not a défensive 
one. His position is essentiallyaggressive. The issues he tenders in 
his pétition do not properly arise under the bill. He should become an 
actor, rathei than a défendant. 
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Yeatman et al. v. Bkadford et al. 
{Cîrcwlt Court, S. D. Tennessee, E. D. Jauuary 8, 1891.) 

BQTJITT— PbAOTIOB— JnWSDIOTtOÎJ— AUXIMABT BiLI» 

Af ter there bas been a final décree and confirmation of sale in a suit for the 
partition and sale of land, an auxiliary blll seeking to set aside as fraudulent a con- 
tract made by the parties after the final decree, and attacking the proceedings in 
that suit on the i^round of want pf proper service and other irregularities, cannot 
be maintained, since there is a complète remedy at law. 

In Equity. 

Nash H. Burt, A. S. Colyar, and Warder & Evans, for Gomplaînants. 

Olark & Brown, for défendants. , 

Key, J. The bill in this case allèges that on the 29th day of January, 
1883, défendant Bradford, as an heir of P. B. West, filed a bill in this 
court for the sale for partition of certain wild mountain lands. This 
bill purported to make the other heirs of said West parties thereto. The 
présent bill allèges that many of the heirs were not rnade parties to the 
original suit, and that others were made parties so imperfectly that no 
decree made in the cause is binding upon them; that 4th October, 
1883, a deeree was entered in the original cause^ which recites that the 
cause was heard upon complainant's bill, the answers thereto, the judg- 
ment pro confessa heretofore taken against a portion of the défendants, 
and thé proof in the cause; and, it appearing to the court that ail the 
parties are sui juris, and represented in court by counsel, it is, by con- 
sent of counsel for ail parties, given in open court, decreed that E, M. 
Dodson and W. D. Spears be appointed to sell the lànds. This order 
of sale was revived May 9, 1884, and October 7, 1884. On 9th of 
May, 1886, thèse commissioners reported that they had sold the lands 
to complainant Bradford fôr $3,500, but that he had failed to comply 
with the terms of sale. At the same terra of the court the commissioners 
were relieved and discharged, and the clerk of the court, as spécial com- 
missioner, was ordered to sell the lands. June 29, 1885, the clerk sold 
the land to one Foster for $2,650. The report of this sale was con- 
firmed, and the title divested out of his heirs and vested in the pur- 
chaser, Foster; and it was ascertained upon report that West's heirs were 
indebted to Foster $1,953.73, and to counsel in the cause $550, while 
the other costs were more than $150. The payment of thèse debts and 
fées and costs absorbed the entire fund resulting from the sale, and nOth- 
ing was left for distribution. Foster made an arrangement by which 
the fées and costs were paid, and, as the indebtedness was due him, thfr 
court, 16th October, 1886, canceled his notes for the purchase money. 
This ended the action and jurisdiction of the court over the original 
cause. The présent bill allèges that April 4, 1887, said Bradford and 
his sisters entered into a written contract with A. L. Spears, in which 
Spears agreed to furnish the money to pay Foster the money paid by 
him in his purchase, and he and Bradford and his sisters were to becom& 
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owners of the land. This transaction is attâcked âs fraildulént, and fh» 
chief objecl of the présent bill is to set it aside. If the présent Mil can 
be maintained at ail it must be upon the ground that it is dépendent 
upon or ancillary to the original bill filed for partition. It cannot be 
sustained otherwise because of the want of the proper citizenship of the 
parties. If it be dépendent upon the original bill, the citizenship of the 
parties does not affect it. If the original suit was ended, and had passed 
from the court, and afterwards transactions occurred in regard to the 
subject-matter of the suit with which the court had nothing to do, and 
over which it had no power or control, such transactions could not be 
brought before the court by a dépendent bill, unlesa thèse latter trans- 
actions were a part of the links of a chain of fraud which had its begin- 
nîng in the original suit. The averments of the bill make no such casé 
as this, nor do they attempt so to do. If there be fraud, and it relates 
solely to the transactions which took place after'the end of the original 
suit, an independent bill should be resorted to for their impeachment. 
It could bave nothing to do with the decrees of the court which preceded 
theuj, and which had in no way entered into the mattera complained of. 
An examination of the proof in the record fails to bring to light any thing 
in the original suit or in itS history ôr progress to fix fraudulent conduct 
upon any of the parties or attorneys. The proceedings under the origi- 
nal bill are very imperfect and, irregular, most reprehensibly so. There 
are several of the heirs of Patterson B. West who are notmade parties. 
There was, in other respects, » want of such orderly affd systematic pro- 
ceeding as is required in the conduct of litigation. Indeed, the gravamen 
of the bill seems to be that there was such a want of parties, process, and 
other steps as made the decrees in the case void, and yet it seeks to im- 
peach contracts made after the decrees as fraudulent, as if the decrees 
had legitimate support. It is clear that if there be errors in the decrees, 
remedy was by appeal or by bill of review, if the term or terms had 
closêd at which ^uch decrees were rendered. If a dépendent or auxiliary 
bill were permitted to remedy errors or alleged errors in decrees and 
judgments there would scarcely ever be an end of litigation in many 
cases. Now, if, as thisbill allèges, the decrees were void for the want 
of proper parties or the necessary steps, they bind no one, and the per- 
sojns in interest hâve a simple, complète, and adéquate remedy atlaw. 
The case of Lewis v. Cocks, 23 Wall. 466-471, is décisive of this case. 
A judgment had been obtained against Cocks, and two of his houses and 
lots sold under exécution to satisfy it. Service had been made, not on 
Cocks, but upon his agent. The purchaser at the exécution sale mort- 
gaged the property, and it was sold under the mortgage and purchased 
by Lewis, and Cocks filed his bill in equity to hâve his property recon- 
veyed to him upon the grounds (1) that the court had no authority to 
render the judgment, (2) that there was no légal service upon Cocks, (3) 
that there had been fraud upon the part of the purchaser at exécution 
Baie. There was no fraud proven, and the court was held to hâve been 
compétent to render the judgment, and the case turned upon the want 
of service, and the court snvs: 
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• rf*IX (he bill alleged only the nullitj of the judgment under whicb the prem- 
Ises were solda by reason of the non-service of the original process in the auit, 
wherefore the défendant had noday in court, and juclgn^ent was rendered 
against him by default, and upon those grounds had asked a court o£ equity 
to pronounce the sale void, and totake the possession of the property frotn 
Izard and give it to the complainant, could such a bill be sustained? Such 
la the case before us. There is nothing further left of it, and there is noth- 
ing else befure us. Viewed in this light, it seems to be an action of eject- 
ment in the form of a bill in chancery. According to the bill, excluding 
wbat relates to the alleged fraud, there is a plainand adéquate remedy at law, 
and the case is peculiarly one of the character where for that reason a court 
of equity will not interpose. This principle in English eqiiity jurisprudence 
is as old as the earliest period in its recorded history. Spence, Eq. Jur. 408, 
note fr; Id. 420, note a. The sixteenth section of the judiciary act of 1789, 
(1 St. at Large, 82,) enacting • that suits in equity shall not besustained in ei- 
ther of the courts of the United States in any case where plain, adéquate, and 
complète remedy may be had at law,' is merely declaratory, and made no 
change in thé. pre-existing law. ïo bar équitable relief the légal remedy 
must bè eqtially effectuai With the équitable remedy as to allthe rights of the 
complainant. Where the remedy at law is not «as practical and efficient to 
the ends of justice and its prompt administration ' the aid of equity may be 
invoked; but if, on the other hand, ' it is plain, adéquate, and complète, ' it 
mi^st be pursued. Boyce v. Grundy, 8 Pet. 215. In the présent case the ob- 
jection was not made by demurrer, plea, or answer, nor was itsuggested by 
counsei; nèvertheless, if it cleariy exists, it Is the duty of the court sua sponte 
to rëCognizO it and give it effect. ffipp v. Bàbin, 19 How. 278; Baker v. 
Biddlei Bald. 416. Il is the universal ruie of courts of equity to dismiss the 
bill if it be grounded upon a mère légal title. In such case the adverse party 
bas the oonstltutional right to trial by jury. Hipp v. Bahin, 19 How. 278. 

• * • In the présent case the bill seeks to entorce • a mereiy légal title. ' 
An action of ejectment is an adéquate remedy. The question touching the 
service of process can be better tried at law tlian in equity. If it be desired 
to bave any rnlings of thé court below brought to thi» court for review they 
oan be better presented by bills of exception and a writ of error than by dép- 
ositions and other testimony and appeal in equity." 

This long quotation is justified by the appropriateness of the décision 
to the case in hand. The bill will be dismissedi with costs, and with- 
out préjudice. The following décision^ are referred to in regard to the 
principlôsgoveming dépendent or auxiliary bill: Dunn v. Clarke, 8 Pet. 
1; DuîUap v. Stetson, 4 Mason, 349; Preeman v. Hawe^ 24 ~How. 450; U. 
8. V. 'Hiroekmm^tmi, 98 U. S. 61-71; Krippmdorf v. Hyde, 110 U. S. 
279, 4 Sup. et. Bep. 27. 
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liAKK ; Soteeioîb Ieon Co. d al. r, Bkown, Bomnell & Go. a al. 
(Circuit Court, jy. Z>. Oftio, B. Z>. Beptember 6, 1890.) 

1. Abatement op Action— Dissolction ot Corporation— Retitoii. 

Under Re\r. St. Ohio, §i 5679, 6B80, which providè that no pending acMon agalnst 
a corporation shall abate by Its dissolution, and tbat exécution on a judgment ob- 
tahiea In such action may issue against tbe trustées of tbe dissolved corporation in 
its corporate name, a suit in eqUity in a fédéral court, wherein the corporation bas 
been declared insolvent, and a recelver appolnted to administer its property as a 
trust fund for tbe benefit of oreditors, need not be revived as againsta reoeiverap- 
pointed by a state court, wbich bas dissolved tbe corporation during the pendeacy 
of tbe proceédings in the fédéral court 

S. Same. 

On gênerai prinoiples of équity jurisprudence, a fédéral circuit court, which bas 
obtained possession of the property of an insolvent corporation in proceédings in- 
stituted against it by its creditors, and which bas been directed by the United 
States suprême court to make a distribution of such property among the creditors 
in a speoitted manner, does not lose its iurisdiction by the dissolution of the corpo- 
ration and the appointment of a receiver by a state court ; nor do such proceédings 
in the state court necessitate a revival of the suit in the leder^ court. 

8. JvmciAL Sales — Appbaisebs— Disintekested Frbebolders. 

Rev. St. Ohio, § .5389, which requiresthree"disinterested freebolders"to appraise 
lands before a judicial sale tbereof , does not disgualify a distant relative of oae of 
the creditors of a corporation, wbose claim represents only a small portion of its 
aggregate indebtedness, from acting as an appraiser on a judicial sale of its pi:op^ 
erty for the benefit of ail its creditors. 

4. Same— PuBCHASEE's Opt:on to Takb Additionai, Propbrtt. 

A judicial sale of the property of a corporation is not rendered invalid by tbe re- 
ceiver's announcement at such sale that tbe purchaser would also bave the right, 
at bis élection, to take certain land, not covered by tbe order of sale, and acquired 
by tbe receiver during bis administration of the corporate property. 

B. Same — Inadeqoact of Price. 

The mère fact that the receiver, on taking possession, Inventoried the property 
at a sum considerably greater than that fixed by the appraisera on a judicial sale 
thèreof eight years afterwards, Is not a ground for settiag aaide the saie for iu<Kle- 
qaaej of price. 

In Equity. 

Henry Orawford, for exceptions. 

C. O. Bcddwin and Hine <k CUirk, for creditors and purchasers. 

Erank Wing, for receiver. 

RiCKS, J. At the October term, 1889, of tlie suprême court of the 
United States, (10 Sup. Ct. Rep. 604,) a decree was entered affirming 
the decree of this court rendered in this case at the February term, 1886; 
and on the 26th day of May, 1890, a mandate of said court was received 
directing this court to enforce its decree. In pursuance to said direction, 
an order of sale was issued out of the clerk's office on the 3d day of June, 
1890, directing the spécial master commissioner therein named to ap- 
praise. advertise, and sell the property described in the decree and or- 
der of sale as upon a judgment at law. On the 23d day of July, 1890, 
the master commissioner returned the order of sale, reporting that on 
the 22d day of July he had sold the said property to William McCreery, 
Henry Tod, Charles C. Baldwin, and Cecil D. Hine, as trustées for the 
Bum of $700,000, said sum being more than two-thirds of the appraised 
value thereof. On the 22d day of Âugust ezceptions to tho report of 
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said master were filed by the Leadville Coal Company and Charles S. 
Worden, oa behalf of themselvës and such othér creditors as might 
choose to join therein. A motion was aiso filed on behalf of the pur- 
chasers, to corifimi said sale. The case is now befbre the court upon 
thèse exceptions and upon the motion to confirm. 

The exceptions filed may be briefly stated as follows: (1) Appraisal 
void because not made on actual view. (2 and 3) Appraisal void be- 
dause twoof tbe appraisers related to or employed by creditors. (4 and 
5) Appraisal void because certain ofreceiver's contracts for sales and sup- 
plies not appraised. (6) Appraisal void for inadéquate price. (9) Or- 
der of sale void because corporation dissolved by State court, and suit 
thereby abated, and for other exceptions noted in the opinion. 

The exceptions and the objections are stated in inverse order to their 
importance. Itwill bewell to consider the last exception first, because, 
if well taken, there will be no need to spend time considering the others. 
The ninth and last exception is: 

"That this action abated on tliedîssolutlon of such corporation by judicial 
decree, and sakl ïayior, the receiver, who now, under the statiite, is vested 
with the title to ail tbe corporate assets, has not been made a party tolhis 
suit in any way. " 

Postponing, for the time, a considération of the question whethet in 
an equity suit of this character, after a final decree adjusting ail the rights 
of the parties, a dissolution of a défendant corporation, independent of 
any statutory provision, would make a revivor necessary, we pass to the 
consid.er.^tion of the Ohio statutes prescribing the procédure necessary to 
dissolve a corporation created by authority of the state. After a careful 
èxamiiiationiof the several sections of thé statute on this subject, itseems 
clearthat this législation fully saves and excepts from the gênerai effects 
of dissolution ail rights of parties in suits "pendingin any court in favor 
of or against any corporation," and specially provides that no such ac- 
tion " shall be discontinued or abate by the dissolution of the corpora- 
tion, whether the dissolution dcciir by the expiration of its charter or 
otherwise; but ail such actions may be prosecuted to final judgment by 
the creditors, assignées, reeeivers, or trustées, having the légal charge of 
the assets of the corporation, in its corporate name."' The statute pro- 
vides stiJl fiirther that final relief by exécution shall not be delayed by 
Buch dissolution, but that "exécution may be had, and satisfaction or 
performance of the same enforced by the creditors, assignées, reeeivers, 
or trustées, having the légal charge of the assets of the dissolved corpora- 
tion, in the corporate name of the dissolved corporation."^ Now, if wé 
apply thèse provisions to the case before us, they relieve the court of ail 
difiiculty in speeding the. suit to a final decree of confirmation and set^ 
tlement. The jurisdiction of the court from the time the supplemental 
bill was filed bas proceeded updn the well-settled principle in equity 
that the property and assets of this insolvent défendant corporation was 
a trust fond, to be distributed for the benefit of its creditors aa their 

>Rey. St OWo, $ 56T9. «Revi St; Ohlo, S 5680. 
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rights and equities should be finally determined. In order to adjudi:- 
cate those rights, the creditors were allowed and required to become par- 
ties to this suit. Their claims bave been filed, the amounts due them 
bave been determined, and their priorities fixed by final decree. Every 
person interested in the assets of this insolvent corporation is before the 
court, and bis rights bave been fully determined. The court bas com- 
plète jurisdiction both of the funds and of the parties, and is ready to 
make distribution of the trust fund; but is now, after seven years of lit- 
igation, asked to relinquish jurisdiction, tum the property and funds 
that bave accumulated by judicious management over to another court, 
and require creditors to renew litigation in another forum. Such an ex- 
traordinary abandonment of creditors to such a harsh fate wouid be jus- 
tified only by a clear and undoubted want of jurisdiction. 

The Qhio statutes, and the gênerai principles controUing equity pro- 
cédure, fUrnish abundant reasons for retaining jurisdiction and giving 
parties final and complète relief in thèse proceedings. The provisions 
of the statute quoted make it plain that, after final decree of dissolution 
in the state court, thèse proceedings could still bave been prosecuted 
against the defunct corporation in its corporate name, and without re- 
vivor, as was done in this case. By the express provision of the statute 
before quoted, "exécution may be had, and satisfaction or performance 
of the same enforced, * * * jn the corporate name of the dissolved 
corporation." If such unembarrassed relief was provided for enforcing 
a judgment at law, how much more libéral a construction might be 
claimed for such a provision when applied to a suit in equity, where the 
well-established principle controls that the équitable rights of the cred- 
itors of a corporation survive its dissolution, although their remedy at 
law is extinguished. A court of chancery will furnish a remedy to pro- 
tect and enforce their équitable rights against any assets belonging to the 
«ompany at the time of its dissolution. At the time the proceeding to 
procure a decree of dissolution was instituted in the Ohio tribunal, this 
court had control of ail the property of the défendant, and was operating 
its mills by a receiver. It had adjûdged the défendant insolvent, and 
had reached out its long arms to bring ail parties, résident and non-resi- 
dent, before it, to adjudge their rights to the property and fund it had 
seized. It had impressed upon the fund and property the character of 
a trust, and had undertaken to couvert them, so as to make an équitable 
distribution thereof among the beneficiaries entitled to share therein. 
This afïorded a sufïicient basis for the équitable jurisdiction claimed. It 
was, in most respects, in the nature of a proceeding in rem, and its juris- 
diction of the property and assets was incontestable. 

The mandate of the suprême court specifically directed this court to 
enforce the decree which it had afErmed. This affirmance was made 
after the decree of dissolution in the state court. Under that mandate, 
this court had no discrétion as to bow, or when, or upon what terms, 
the defendant's property should be sold. We are directed to enforce the 
decree as afErmed, and in that decree the provisions for its exécution 
are definitely prescribed. We do not assume to mpdify or annul any 
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of îts provisions, but hâve ùndertaken to'executeit àslîterally as possible. 
The provisions «f the Ohio statutes hâve been carefully coiisideréd, not 
because we hold that 6ur jurisdiction to proceed without revivôr eàn be 
aided by this statate, for it is well settled that the equity jurisdietion of 
this court can neither be restrioted nor enlarged by state législation. 
But, inasBOUch as ail the authority and rights claimed by the receiver 
appointed inthe state court are conferred by the Ohio statutes, 1 bave 
careCuliy coBsidered them, in order to ascertain whether, even under ail 
the power thereby conferred upon said recéiyer, a reVivor as to him 
was necessary. The saving exceptions made by said statutes, as herein- 
before quoted, make it plain that even under their provisions it was not. 
The court which decreed dissolution and appointed him did not con- 
template that he should assume the right to claim the title to the prop- 
erty or fund. In its decree it expressly directed that he should "not 
interfère with the possession of the receiver appointed by the fédéral 
court of the effects and assets of said corporation." It is therefore ciear 
that, eveii if we concède to the state statutes ail that'is claimed, the 
decree of dissolution of the state court neither ousted this court of its ju- 
risdiction nor made revivor proceedings necessary. Neither under the 
gênerai equity jurisdiction of this court could such decree of dissolution 
affect its jurisdiction or make revivor necessary. 'As before stated, the 
court had possession and control of this defendant's property and assets 
as a trust fund, to be converted and distributed to the beneficiaries un- 
der said trust. Its jurisdiction thereof had been finally fixed by the 
suprême court, and the manner in which that trust fund should be con- 
verted for distribution had been prescribed, and this court was directed 
to carry out the decree. We are nowasked to disregard this mandate, 
assume the right to annul its provisions by relinquishing jurisdiction, 
and transfer the fund and property to a new tribunal, for further litiga- 
tion. There is no equity in such a claim, The ninth exception is 
therefore overruled. 

The eighth exception involves substantially the same question. The 
contract therein referred to was not of a nature to affect the rights of the 
parties thereto, and the decree of dissolution, for the reasonsabovegiven, 
did not supersede or make invalid any decree or any order in the pro- 
ceedings in this case. Said exception is there l'ore overruled. 

The remaining exceptions are based upon objections to the sale because 
one of the appraisers, Caleb B. Wick, was related to some of the cred- 
itors, and because anotherappraiser, James Neilson, was at the time in 
the employ of 0. H. Andrews, one of the creditors, and a party to this 
suit; and that, because of such relationship, thèse appraisers were not 
"disinterested freeholders," as prescribed by the Ohio statutes,' and be- 
cause of such want of proper qualification this sale should be set aside. 

There. iô nôthing in tfae affidavit in support of thèse exceptions, or in 
anything appearing on the record in this case, to show that thèse ap- 
praisers weré not in every other respect well qualified and fitted for their 

>Kev. St OUo, î 5889. 
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duty. The court is entirely satisfied that the property was appraised at 
a fair valuation, and that, therefore, the appraisers discharged their duty 
intelligently and impartially. It appears from affidavits in the case 
that Caleb B. Wick, one of the appraisers, was a nephew of Hugh B. 
Wick, who died in 1880, and a nephew of Paul Wick, who died in June, 
1890. The heirs of said two uncles, together with John C. Wick, a 
cousin of said appraiser, comprise the firm of Wick Bros. & Co., who 
are creditors in this case. Caleb B. Wick, the appraiser, is not shown 
to hâve any interest in this firm or their claim. The only ground upon 
which it is claimed that he is not a disinterested freeholder is that he is 
related in the degree above stated. It further appears from afiidavits 
that John C. Neilson, the other appraiser, was not at the time he acted 
in that capacity in the employ of C. H. Andrews, a creditor in this case. 
The question is therefore presentçd to the court whether the fact that 
Caleb; B. Wick was a distant relative of some of the creditors dlsqualified 
him to act as an appraiser, Various cases hâve been cited, in which, 
under the statutes of other states, an appraiser related to some of the 
parties in the case bas been held to be dlsqualified; but in ail thèse 
cases the relationship existed as to parties who were more directly and 
more extensively , interested in the resuit of the sale. In this case, the 
interest of the creditors with whom thèse appraisers are connected by 
relationship or business is so small a portion of the aggregate.clainis of 
over i51,OpO,000 that it would be straining the application of the stat- 
ute tohoid that for such reason thèse appraisers were dlsqualified toact. 
The court, being entirely satisfied that the appraisal was just and fair, 
and that the property sold for a full and satisfactory considération, 
cîaims the right and privilège to look to the resuit reached; and, if that 
is satisfactory, and the court is persuaded that upon the whole proceed- 
ings the sale should be confirmed, it will not subjeet the parties inter- 
ested to the delay or expense of a resale because of any such tecbnical 
objection. 

Another exception urged goes to the irregularity of the sale, because 
the decree expressly required that the property should be appraised and 
sold in, connection with pendingand unfinished contracts of thereceiver, 
and that such contracts were of great value, in addition to the tangible 
property itself; and that the master commissioner and appraisers im- 
properly ignored that provision of the decree, and did not include in 
their appraisals the value of such contracts. By an examinatiou of the 
decree it will be found that the court ordered the master commissioner 
"to cause the realand personal property herein described, except mate- 
rials and ^supplies, and products mànufactured or in process of manu- 
facture, to be appraised, advertiséd, and sold," etc.; and, by another 
provision of the decree, it was ordered "that thereceiver herein be, and 
he is hereby, empowered to sell at private sale ail the materials and sup- 
plies imd product mànufactured, or in process of manufacture, in bis 
hands, for such reaspnable price, and at such time, as in bis discrétion 
he should deem best." This was a plain direction to the master to ap- 
praiae, only the property described in the decree, This property con-» 



è44 ÏEDEBAL KEPOBTEK, Vol. 44. 

sisted of real estate and personal property therein described, but did not 
include pending contracts between the receiver and pùrchasers of raate- 
rial, or parties to contracts for the delivery of ore or other products used 
by the receiver in the millp. It is further clear that, by the provisions 
of said decree, this court has full control to direct the receiver in such 
sales as he may hereafter make of manufactured products in his hands 
to sell such interest as he ma.y hâve in pending contracts which will be 
of value, and add to the sum to be distributed to the creditors in this 
case. 

Another objection to such sale is stated to be that the receiver, before 
isaid sale, under the instructions of the court, gave notice that any piur- 
chaser of the property then offered for sale would hâve the right to buy 
from the receiver certain rea.1 estate purohased from and conveyed to 
him by Arms, Bell & Co., on notice to the receiver of an élection to buy; 
and after the accepted bid of said pùrchasers they did notify the re- 
ceiver of their élection to buy such real estate. This refers to real estate 
that had been purchased by the receiver, under orders of the court, from 
time to time during his receivership. This real estate comprised small 
parcels that were offered to the receiver from time to time by parties 
who owned thera, because they were more valuable to the plant oper- 
ated by the receiver than they were to the owners. It seemed to the 
court at the time the orders were made to be of advantage to the receiver 
and the creditors that such property should be purchased, and in every 
ease it was done with the consent of the creditors, and at thèir i-equest. 
The title to such property was vested in the receiver for the benefit of 
creditors. It was not included in the property described in the decree, 
which the master commissioner was ordered to sell, and was not there- 
fore appraised as a part thereof. It appeared to the court fair and just 
to whoever might become the pùrchasers of thé property, as wéll as to 
the interest of the creditors, that the pûrchaser shoùld hâve the privilège 
of buying this property from the receiver at the price paid therefor. Thô 
receiver was thereforeauthorized to make such anùouncement at the sale. 
It did not in any way relate to the property described in the decree, and 
ordered therein to be sold, could notaffect the regularity of the saïe, and 
is a matter fairly within the discrétion of the court. 

It is further objected that the property sold for a grossly inadéquate 
price, as shown by the report of the receiver. Under this objection, it 
is claimed that, when the receiver tobk possession of this property, he 
inade an inventory thereof, and returned the same into the court. From 
thia report it appears that the property was valued at a éum'considéra- 
bly greater than that fixed by the appraisers under the order of sale now 
Tinder considération. But it must be remembeted that this plant has 
been operated by the receiver for nearly eight yeàrs. During that time 
he has been authorized to keep the property in repair, but hé has not 
been permitted to expend any considérable sum in the pùrchase of new 
ibachinery. It is a matter within the knowlédge of ail that during the 
pàst eight years there hâve been màny changes and improveménts in 
machinery in such mills. Whilè the piroperty has been présèrved in 
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good repair, the mill is not now equipped with the most approved and val- 
uable machinery. There bas been likewise a gênerai dépréciation of such 
property throughout the country. The appraisers undoubtedly consid- 
ered ail thèse circumstances. The court is satisfied, from the qualifica- 
tions of thèse appraisers, their knowledge of mill machinery, and their 
familiarity with the value of such property, that the same was appraised, 
as before stated, at a fair priée, and sold for a reasonable sura. The 
price can certainly not be claimed as inadéquate. No affidavits hâve 
been filed by persons qualified to judge, clainiing that the same was sold 
for an inadéquate price. No offer is now made to advance the bid, and 
no misconduct is alleged on the part of the purchasers. The exception 
is based entirely upon the différence between the appraised value and 
the value as inventoried by the receiver, as above stated; and, for the 
reasons stated, this is not sufficient to show inadequacy of priée. 

The tenth exception is that the five eoal leases in the name of Ralph 
J. Wick, trustée, cannot now be legalJysold and conveyed, because said 
Wick is not a party hereto, and said property is ont of.the territorial 
jurisdiction. It is now too late to entertain the objection that Wick, as 
trustée, is not a party to this case even if it be true. The teaseholds are 
Personal property, and are described in the decree as the property of the 
défendant, and were properly appraised, advertised, and sold as part of 
the personalty, and within the jurisdiction of the court. If there should 
be any contention hereafter between Wick, trustée, and the purchasers 
as to the title to thèse leaseholds acquired by this sale, because of the al- 
leged failure to make him a party thereto, such contention can be settled 
elsewhere. It is no reason ior setting aside this sale. 

In thus finally disposing of this protracted litigation, it seems proper, 
and due to my predecessor and his associâtes, the circuit judges who 
hâve aided him in the management of this vast property, to direct atten- 
tion to the satisfactory results that hâve foUowed its seizure and oper- 
atioi;, The property bas not only been preserved intact for the protec- 
tion of creditors, but, by the wise management of the receiver and his 
principal agents and ofïicers, under the gênerai direction of the court, a 
fuud of over $700,000 has been accumulated, so that, after long and ex- 
pensive proceedings, it seems assured that every créditer will be paid 
the principal sum due him in full. But for the appointment of a re- 
ceiver, the property would hâve been dissipated, and largely wasted in 
hostile litigation, to the préjudice of ail concerned. It is not often that 
such bénéficiai results foUow such long litigation, and it is proper sub- 
ject of congratulation to ail concerned, 

Jackson, J., concurs in this opinion. 
v.44r.no.8— 35 
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Dabtmooth Sav. Bank v. Bâtes et aU 
{Ci/reuit Court, D. Kanaas- Deoember 19, 1890.) 

Lnni o» JcmaMBNT— Recobdino— Territobial JmiisnioTiON. 

Pr.or to IB88 the lien of jùdgmenta in the fédéral courts was co-extensive with 
their territorial jurlsdiotlon. Act Gong. Aag. 1,4888, (35 0. S, 8t. 867,) p^-ovides 
that the judgments of the fédéral courts wituln any state shall be liens on property 
tbroughout suoh state in the same manner as the judgments of courts of gênerai 
jurisdiction of the state: proTidéd, that if the state laws require judgments of tha 
state courts to be recorded lu other counties befo<-e they become liens on lands sit- 
natetherein, this act sbàll only be applicable in case provision is made for record- 
ing of fédéral court judgmeBts also. Gen. St. Kan. 1868, e. 80, § 419, provides that 
judgments of state and fédéral courts shall be liens on the debtor's lands in the 
Oounty where rendered, and that "any judgmenfinay be recorded in other counties, 
and become a lien f rom that time on the land of the debtor in such county. Hela 
that, onder thèse two acts, a judgment in afederal court in Kansas was a lien only 
00 the lànd of tbe debtor in the county in whloh tbe court was heid, but that tho 
lieu mlght be ezteqded by reeording the judgmeut under tbe state law. 

In IJquity. Bill for injunction. 
JPVeoWcfc D, Fuiler, for plaintiff. 
Ç.,M. Welch, for défendants. 
Before Caidt^ell and Foster, JJ. 

CaIdwell, J. At th« threshold of this casé we are met wîth the 
question whethera judgment rendered in the circuit court oï the United 
States for the district ot Kansas is a lien on the lands of the judgment 
debtor outside of the county in Tvhich the court was held and the judg- 
ment rendered. The judgment that gave rise to this suit was rendeied 
in tlie circuit court of thé United States at Topeka, in Shawnee county, 
and the lands of the judgment debtor upon which it is claimed the 
judgment was a lien are situated in Wabaunsee county. Land was not 
ïiable to be sold on exécution at common law, and, as a conséquence of 
tbiSj at common law a judgment created no lien on the land of the 
judgment debtor. * The lien was created in England by the statute of 
Westminster 2, (13 Edw. I.) c. 18. This statute gave the degit or 
writof exécution, which eubjected real estate to the payment of debts. 
This statute did not, in terms, déclare that a judgment should be a lien 
on the lands of the debtor, but the courts held that the effect of a stat- 
ute subjecting lands to sale on exécution was to make tbe judgment a 
lien on the lands df the debtor; and in this country state statutes sub- 
jecting land to sale on exécution received the sanae construction, and 
were held to make judgments liens on the lands of the debtor within 
the territorial jurisdiction of the court rendering the judgment. MaS' 
singill V. Dawns, 7 How. 766, and cases cited. The laws of the eev- 
eral states on the subject of judgment liens are not now, and neyerhave 
been, uniform. By the laws of some states a judgment is not a lien on 
lands; in others it is a lien co-extensive with the territorial jurisdiction 
of the court. In some the lien takes effect frora one date, and in othera 
from another, and the duration of the lien is différent in différent states. 
No act of congress was ever passed declaring, in terms, that judgmenta' 
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in tlie fédéral courts ahould be liens, independently 6f tlie state law, on 
the judgment debtofs lands. It is within the constitutional power of 
congress to make judgments in the fédéral courts liens on the debtôr's 
property, and to Sx the territorial extent and duration of such liens, 
îndependently of state laws. But in this, as in ail other mattérs relat- 
irig to the practice and proceedings for obtaining and enforcing judg- 
mehts in the fédéra:! courts, it bas always been the policy of congress to 
contbrm the processes in the fédéral courts to those in the staté courts. 
In Word v. Chamberlain, (2 Black, 430, 442, 443,) the suprême court 
said: 

"Under the earlier process acts this court twicedecided that the laws of 
the States furnished the riile of décision in respect to the lien of jodgments 
anddecrees rendêred in the fédéral courts upon the land of the debtor; and 
since the passage of the act under considération it has been twice kftirmed by 
this court as a matter of history that the act was passed to confirm the vievr 
expressed in those décisions. Beers v. Hauyhton, 9 Eet. 361 ; Ross v. Duval, 
18 Pet. 64. Perfect coïncidence of opinion iipon tlie subject appears to hâve 
prevaîled tlirougliont between congress and the court, and on ail sides appar- 
ently the endeavor has been to assimilatethe proceedings in the fediral courts 
for the levying of exécutions issued on judgments and decrees for the pay- 
ment of money to those prevaillng in the courts of the states." 

In the same case the court said: 

"The course of législation shows that it has always been the intention of 
congress to prevent a cretiitor suing in the fédéral courts from obtaining an 
advautage over another creditor suing in the state courts." 2 Black, 441. 

And it was early decided "that congress, in adopting the processes of 
the states, also adopted the modes of process prevaillng at that date in 
the courts of the several states in respect to the lien of judgments within 
the limits of their respective jurisdictions." Brown v. Fierce, 7 Wall. 
217, and cases cited. 

A question having arisen as to whether the adoption of the processes 
of the several states adopted the state laws on the subject of the dura- 
tion of judgment liens, congress, on the 4th of July, 1840, passed an 
act on that subject, which is now section 967 of the Revised Statutes of 
the United States, and readsas follows: 

"Sec. 967. Judgments and decrees rendêred in a circuit or district court 
within any state shall cease to be liens on real estate or chaltels real in the 
same manner and at like periods as judgments and decrees of the courts of 
such state cease by law to be liens thereon." 

Upon the passage of this act, the rule in the state and fédéral courts 
as to the création and duration of a judgment lien was the same, — that 
is, the state laws reguJated the création and duration of the lien of judg- 
ments in both courts, but the rule was notihe same as to the territorial 
extent of such lien, and for this reason: In those. states in which judg- 
ments were liens on the lands of the debtor, the lien was restricted to 
the tenitoiial jurisdiction of the couit rendering the judgment, usually 
a county. But the statutes of those states usually provided a mode of 
extending the lien of a judgmerjt of a s(ate court to any county in the 
state by filing a transcript of the judgment in the county clerk's office; 
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but tbose Btatntea, as a rule, did not make a like provision for filîng and 
entering transcripts of fédéral judgments. If, therefore, in those etates 
the lien of a judgment in a fédéral court was restricted to the county in 
which the court was held and the judgment rendered, the suitor in the 
State court wouldhave ah advantage over the suitor in the fédéral court 
in the matter of the judgment lien, because, while the suitor in the 
State court côuld extend the lien of his judgment to any other county 
in the state by filing a transcript of it in the clerk's office, the suitor in 
the fédéral court had no such right. In this condition of things the 
courts held that the lien of judgments in the fédéral courts was, by an- 
alogy to tiie state laws, co-extensive with the territorial jurisdiction of 
such court». , Den v. JoTies, 2 Mcîiean, 78; MamngiM v. Downs, 7 How. 
760; Brovm v. Pierce, 7 "Wall. 217; WiUiams v. Benedict, 8 How. 107; 
Barih v. Makeever, 4 Biss. 210; TrapnaU v. Richardson, 13 Ark. 643; 
Byers v. Fmoler, 12 Ark. 218. 

In MassingiU v. Downs, supra, the court said: 

"In those states where the judgment or the exécution o( a state court cré- 
âtes a lien only within the county in which the judgment ia entered it has 
Dct been doubted that a similar proceeding in the circuit court of the United 
States would create a lien to the extent of its jurisdiction. Ttiis has been 
the practical construction of the power of the courts of the United States, 
whether the lien was held to be created by the issuing of process or by tlie ex- 
press statute. Any other construction would materially affect, and in some 
degree subvert, the judicial power of the Union. It would place suitors in 
the state courts in a much better condition than in the fédéral courts." 

The last sentence in thia extract has référence to the fact (as id shown 
elsewhere in the opinion) that the state law made provision for extend- 
ing the lien of judgments of the state courts by filing an abstract of the 
same in the clerk's office of any other county, but made no such provis- 
icm with référence to judgments of United States courts; and suitors, 
therefore, in the state courts would be "in a much better condition than 
in the fédéral courts," if the lien of judgments in those courts was re- 
stricted to the county in which tbey were rendered. Before the case last 
eited was decided, the difl&cultyin the wayof putting the liens of judg- 
ments in the two jurisdictions on an equal footing as to the territorial 
extent of the lien had been pointed out by Mr. Justice MoLean, sitting 
in the circuit. He said: 

"The law of the state, which extends the lien of a judgment of a circuit 
court of the state to any county within which the record of such judgment 
shall be recorded, can hâve no application to this court. We hâve no right 
under it to require our judgments to be recorded by any clerk of the state 
court. * * * If it shall be deemed important to hâve the records of the 
judgments of this court recorded in the county where the lands of the défend- 
ant are situated, it may be required by act of congress, or by a rule of this 
court, if the law of the state shall require the cierks to make sueli record. " 
Den T. Jones, 2 McLean, 83, 85. 

It is qui te obvious that if congress or the fédéral courts had possessed 
the power to require the cierks of the state courts to enter on the records 
of those courta the judgments of the fédéral courts as was provided in 
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the case of judgments of the state courts, that the rule that the lien of a 
judgment of a fédéral court was co-extensive with the territorial juris- 
diction of the court would never hâve been adopted. The process acts 
did not cover the case, and could net be made to do so. If the courts 
held the lien was restricted to the countj' in which the judgment was ren- 
dered, this would give a préférence to suitors in the state courts, beeause 
they could extend the lien of their judgments beyond the county in 
which they were rendeïed by filing transcripts in the clerk's office of 
other counties; but suitors in the fédéral courts were denied that privi- 
lège. The rule, therefore, was adopted of making the lien co-extensive 
with the jurisdiction of the courts. This rule resulted in giving suitors 
in the fédéral courts a préférence over those in the state courts as to the 
territorial extent of the lien, and worked a hardship on the citizens gen- 
erally. The mass of the people relied confidently on the records in the 
clerk's office of their county disclosing ail judgments that were liens on 
property in the county. Most people were ignorant of the all-pervading 
lien of a judgment in a fédéral court, and they bought and sold lands on 
the faith of what the county records disclosed. The resuit was that 
cases of great hardship occurred. Persons who bought and paid for 
lands on the faith that the records in the county clerk's office showed 
the condition of the land with référence to judgment liens thereon, aft- 
erwards lost their lands by reason of the liens of judgments in fédéral 
courts held in some other county, and often at a distance of hundreds 
of miles from the county in which the lands lay. To- correct thèse hard- 
ships, and to put the suitors in the state and fédéral courts on an equal 
footing in respect of the territorial extent of the liens of judgments in the 
two jurisdictions, in so far as congress could do it, the act of August 1, 
1888, (25 U. S. St. 357,) was passed. That act provides — 

"That judgments and decrees rendered in a circuit or district court of the 
United States within any state shall be liens on property throughout such 
state in the same manner and lo the same extent, and under the same condi- 
tions only, as if such judgments and deerees had been rendered by a court of 
gênerai jurisdiction of such state: provided, that whenever the laws of any 
state require a judgment or decree of a state court to be registered, recorded, 
doclieted, indexed, or any other tiiing to be done, in a particular manner, or 
in a certain office or county or parish in tlie state of Louisiana, before a lien 
shall attach.this act sliall be applicable thereiu whenever, a:nd only whenever, 
the laws of such state shall authorize the judgments and decrees of the United 
States courts to be registered, recorded, docketed, indexed, or otherwise con- 
formed to the rules and requirements relating to the judgments and decrees of 
the courts of the state. * * * Sec. 3. îsothing herein shall be construed 
to require the docketing of a judgment or decree of a United States court, or 
the flling of a transcript thereof, in any state office within the same county or 
parish in the state of Louisiana in which the judgment or decree is rendered, 
in order that such judgment or decree raay be a lien on any property within 
such county." 

The first clause of the act places judgment liens in a fédéral court on 
the same footing in ail respects as a judgment lien in a state court of gên- 
erai jurisdiction. But the power of congress was not adéquate to the 
task of extending the territorial opération of a judgment lien in the mode 
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.prpyided by state laws fora judgment in the state court. Congress waa 
confropted with the difBculty pointed out by Mr. Justice McLean,— 
the law of a state might provide for filing and doeketing a transcript of 
;a judgment of a state court in the derk's office of any county in the 
state, and in this way extend the lien of a judgment beyond the county 
■ in which it was rendered. But there was no fédéral clerk's office, or 
.otherlike office, in each' county in the state in which a judgment ren- 
dered in a fédéral court could bedocketed; and congress could not make 
it obligatory on the state çlerks to docket and enter a judgment of a féd- 
éral court on their records. But it was entirely compétent for the state 
to require her clerks to peiform this service, and the proviso in section 
1 of the act déclares, iri Jegal effect, that when the laws of a state pro- 
yide for. doeketing in her clerks' offices, or other offices, the judgments 
of fédéral courts, in the same manner that judg"ments-in her own courts 
may be docketed, then, and not before, the territorial extent (in other 
respects they were already the same) of the lien of a judgment in a féd- 
éral court in that state shall be the same as that of a judgment in the 
state court, Where the laws of a state provide for doeketing the judg- 
ments of itsown courts in any county in the state; but do not make a 
like provision as to the judgments of the fédéral court, the act of con- 
gress is not operative; and in such states the lien of a judgment of a féd- 
éral court continues to be co-extensive with its territoritd jurisdiction. 
The law of this state conforms exactly to the requirements of the act of 
congress, and makes it operative in this state. The statute reads as fol- 
lows: 

"Judgments of courts of record of this state, and of courts of the United 
States rendered Witliin this state, shall be liens on the réal estate of thedebtor 
within the county in which the judgment is rendered from the firstday of the 
term at which the judgment is rendered; but judgments by confession, and 
judgments rendered at the same terra during which ihe action wascomraenced, 
shall bînd such lands only from ihe day on wliich such judgment was ren- 
dered. An attested copy of the journal entry of any judgment, together with 
a stateipent of the costs taxed against the debtor in the case, may be filed In 
the office of the clerk of the district court of any county, and such judgment 
shall be a lien on the real estate of the debtor within that county from the 
date of filing such copy. ïhe clerk shall enter such judgment on the appear- 
ance and judgment dockets in the same manner as if rendered in the court of 
which he is clerk. Executions shall only be issued from the court in which 
the judgment is rendered." Gen. St. Kan. 1«68, c. 80, § 419. 

Under this statute it is plainly the duty of any clerk of the district 
court of the state, when the journal entry of a judgment rendered in a 
fédéral court held in this state is filed in his office, "to enter such judg- 
ment on the appearance and judgment dockets in the same manner as if 
rendered in the court of which he is clerk. " The Wbrds " any judgment " 
in the second sentence of the section obviously, and according to every 
f ul*^ for the construction of statutes, include the judgments specifically 
mentioned in the first sentence of the section. It may or may not in- 
clude otbers, but it undoubtedly includes themi ; Section 3 of the act 
pf çppgreas expressly proyides that the act shall not be construed to re- 
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quîre the fîlîng of a trariscript of a judgment of a Unîted States court în 
the county clerk's ôfiBce of the county in which the judgtrient was ren- 
dered, in orderthat sùéh judgment may be a lien on any property within 
such county. The résuit is that a judgment in a Uni.ted States court in 
this state is a lien on the lands of the debtor only in the county in which 
the court waq held and the judgment rendered; but the lien may be ex- 
tended to any other county, in the mode provided by section 419 of the 
General Statutes of the State above quoted. . 

The défendants' judgment was not a liea on the lands of the debtor in 
Wabaunsee county, and the plaintiff is entitled to an injunctîoD, as 
prayed for in its hill. Decree accordingly. ; 

FosTEB, J., concurs. 



OuBiBL V. Beard, Collecter. 
(CîrcwU Court, D. MassaOïiiseUs. December 26, 1890.) 

1. CUSTOMS DDTIES— CONSTBUOTIOJI 09 Laws— Ambr Picon. 

Ttie préparation known as "Amer Picon, " wliioh is prepared by Picon & Co. ao- 
cording to a private, formula tised by them, which contains from 80 to 40 per cent: 
of alcohol, and which is advertised as a spécifie against m^alaria, andalsoasatonioi 
is dutiable under aci Cong. MarchS, 1888, Schedule H, as "bitters opntaining spir- 
Its," and not under Schedule A of said aot, as a "proprietary préparation, " tnoùgb 
it is not used as an intoxicating beverage. 

8. BAMB— BOTTLES. 

The glass bottles containing "Amer Picon" are dutiable waier said Sobednle B 
as bottles containing spirituous liquora. 

At Law. 

This was an action at law by Hennan A. Curiel against Alanson W. 
Beard, collector of customs for the port of Boston, and was heard by the 
court without a jury. The facts in the case were agreed to be as follows: 

"Tliatplaintiflf, on September 30, 1889, imported into the port of Boston 
from Rouen, France, the préparation known as • Amer Picon,' and entered it 
for warehouse at 50 percent, ad valorem, under the clause in Schedule, A of 
tbeact of March 3, 1883, providing for 'proprietary préparations;', that th^ 
collector classifled said fherchMndise as * bitters containing spirits,' at two dol- 
larsa gallon, iindertheclauseinScheduleHof saidaet, providing for 'cordials,, 
liquors, arrack, absinthe, kirschwasser, ralafla, and other similar spirituous 
beverages or bitters containing spirits;' that due protest and appeal were 
made, and that the secretary of the treasury decided that said merchancjise 
was duly assessed with dûty at two dollars a gallon, and aflSrmed the décision 
of the collector; thatthereupon plaintiff withdrew from warehouse part of iàid 
merchandise for consumption, paid duties thereon at tbe rate of two dollars ai 
gallon, and duly hrought suit to recover the excess of duties paid by him; 
that said • Amer Pieon '^ is prepared by Picon & Co., Bouen, France, and reo- 
ommended by them to tbe public as a remedy or specitic against malaria or fe- 
ver affecting the buman^body; that it is prepated by them as manufacturing 
ohemists» according to a private formula ownéd by them, and put up in glass 
bottles in which is blown tbe words • Amer Picon,' Pbillipsville; that où eacU 
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bottle Î3 a printed label; that said «Amer Picon ' waa advertised as a remedy 
-avainst said diseasea in the American Médical Association Annual and in the 
Médical Record, which are médical publications, and aiso In tlie New York 
"World, New York Times, and New York Herald of September 1, 1889; that 
plaintiff ia the agent of said Picon & Co., and that said ' Amer Picon ' is sold 
by the importer to druggists and apotliecaries only; that the articles named 
in Sçhedule H, as above, are usually sold in bar-rooms; that fhe définition 
given to thèse articles in the standard dictionaries niay be taken as the true 
définition, and that, se far as known, • Amer Picon ' is not sold in bar-rooms 
as a beverage or otherwise, and that said ' Amer Picon ' contains between 30 
and 40 per cent, of alcohol; that a duty of tliree cents a bottle was exacted by 
défendant on the botttes containing said 'Amer Picon' under said Sçhedule 
H, providing for a duty on bottles containing wines, brandy, and other spir- 
ituous liqnors." 

The sections of the statute which are hère under considération will be 
found in 22 St. at Large, pp. 494, 505. 
J. H, Robinson, for plaintiff. 

Thename "Amer Picon" literally signifies "Picon's Bilters;" Picon & Co. 
being the manufacturers. 

(1) Thearticle in question is a "pfoprietary préparation, " within the mean- 
ing of the law, being prepared according to a private formula owned by the 
manufacturers, and being recommended and iised as a remedy againstdisease. 
Ferguson v. Arthur, 117 U. S. 482, 6 Sup. Ct. Rep. 861. 

(2) Thearticle in question is not included under the words "sirailar spirit- 
uous beverages or bitters, containing spirits." It is not provided for by 
name under this paragraph, and the articles which are named are spirituous 
beverages only, and sold as such in bar-rooms, by liquor-dealers, for their in- 
toxicant efîects alone, and the composition of them is well known. The arti- 
cle hère in question is therefore not "similar" to those which are in this par- 
agraph specifled by name. Greenleaf v. (foodrich, 101 IJ. S. 278; Schmieder 
V. Barney, 113 U.S. 645, 5 Sup. Ct. Rep. 624. 

(3) The article in question is speciflcally enumerated and provided for in 
Sçhedule A as a "proprietary préparation," and is therefore within the ex- 
ception in the paragraoh oî Sçhedule H. Hartranft v. Langfeld, 125 U. S. 
128, 8 Sup. Ct. liep. 7b2. 

(4) Sincethe article in question sliould be classifled as a "proprietary prép- 
aration," it foUows that the bottles are not dutiable under Sçhedule H. The 
protest is sufflcient to support this action sofar as it relates to the bottles, be- 
cause itclaims that the substance contaiued in the bottles is dutiable only under 
Sôhedule A; and the collector w^as therefore well notifled of thegrounds of the 
claim that the inclosing bottles were not dutiable as containing wines, brandy, 
or other spirituous liquors. Swanston v. Morton, 1 Cùrt. 294; Burgess v. 
Converse, 2 Curt. 216, 18 How. 413; Steegmau v. Maxwell, 3 Blatchf. 367; 
Arthur v. Morgan, 112 U. S. 501, 5 Sup. Ct. Rep. 241. 

T. H. Talbot, Asst. Dist. Atty., for défendant. 

(1) The protest as to the assessment and payment of the duty on the bot- 
tles is not sufflcient to enable the plaintiff to recover in this action. The pro- 
test sbould set forth distinctly and speciflcally tlie grounds of the objection. 
Kev. St. § 2931^ In this case the plaintiff bas merely protested against the 
décision assessing duty at tbree cents a bottle, witliout stating any grounds of 
his objection. Curtis v.Fiedler,2 Black, 461; SwansUm v. Morton, 1 Curt. 
294; Thomson v. Maxwell, 2 Blatchf. 385; Chung Yune v. Kelly, 14 Fed. 
Rep. 639. 
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(2) The article in question is properly dutiable as "bitters containins spir- 
its." The proper name of the préparation is, in Englisli, "Picon Bitters." 
This brings it in terms within the provisions of Schedule H. 

(3) Assuming that the article in question is also included within the terms 
of the section relating to "proprietary préparations." it is still properly dnti- 
able under Schedule H, according to the provision that, "if two or more rates 
of duty shoukl be applicable to any iraported article, it sliall be clasaified for 
duty under the highest of such rates." 22 St. at Large, p. 491, § 2499. 

Cabpentee, J. I think this case ought to be decided by référence to 
the composition and use of the liquid substance which is contained in 
thèse bottles. The plaintifif claims that such substances as are included 
under the name "proprietary préparations" hâve use as rnedicines dis- 
tinctively, and that such as are included under the paragraph beginning 
"cordials, liquors, arrack," etc., hâve use as intoxicating beverages. I 
think, however, that the last-named substances, Ichile used as intoxicat- 
ing liquors, bave also a use as tonics, not in the sensé in which that word 
is commonly used, but in the sensé in which it is discriminatively used 
in describing the opérations of various substances upon the functions of 
the human body. That tonic effect undoubtedly is an efl'ect distinctiy 
différent, physiologically, from the intoxicating effect. It therefore fol- 
lows that the fact that this substance is not used as an intoxicating bev- 
erage, which I infer from the fact that it is not sold in bar-rooms, is not 
conclusive upon the question whether it be or be not a tonic. But th» 
composition of the substance, as well as the représentations of the maker.9 
of the substance, seem to me to be conclusive upon that question. With 
great accuracy in their advertisements and on their labels, they describe 
the uses of this substance, and they describe it, in the first place, to be 
a preservative against fevers, and, in the second place, as having "tonic 
properties," and as being an "excellent restorative." Substances having 
such qualities do not come within the description of remédies for disease, 
and I therefore fiud this substance in question to be under the detinitioii 
of that schedule of the act under which the collector has decided it to 
be dutiable. 

PlaintifPs counsel contends with much acuteness that the clause relat- 
ing to proprietary préparations contains a spécifie enumeration as com- 
pared with the clause under which I find this substance to be dutiable. 
The words "generic" and "spécifie" are relative words. The name whicb 
is said, by comparison with some other name, to be "spécifie," is so said 
because the définition given of the name alleged to be spécifie limits the 
subject under considération more or further tfian the définition which is 
assigned to that name which is called "generic." In this case I see no 
substantial différence in extent and breadth of spécification between 
thèse two sections. The two names given are, in substance, "proprietary 
remédies" on one hand, and "spirituous beverages" or "bitters" on the 
other, and they seem to me to be, for practical purposes, equally gênerai. 

On the question of the tax assessed upon the bottles, I am convinced 
by the argument of the learned counsel that the protest is suflBcient t* 
authorize a recovery if such an error had been made as he claims to ex- 
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ist. The substance, however, being dutiable in nianner as I hâve de- 
cided, it foUows, I think, that tbe bottles are dutiable as containing 
" spirituous liquors," according to the provisions of Schedule H of tbe 

^tariract. . , ..\ '. ' '[/ 

Jùdgnient for the defendàni 



Chase o. Westebn Union Teleqsaph Co. 

' (Cto-cwtt Court, JVé D. Oeorgia. Deeember 23, 1890.) 

ITitutaBAFa: CoMPANiBS— Dbiat w Dblivbeino Mbssaob-tDaw aobs. 

Ttté receiver of a tele^rapbic message, the delivery of wbioh bas been îiegUgently 
' Aeiayeâ, canbot recover for mental àuSeriDg alone, unaocoiopanied witb otner in 

HSiiÙapifi9/t(y Oie CoUrt.) ; , 

,AtIiRW, On demurrer tq déclaration. 

Èii^u0um, & Garrett, foi v^&intiS. , , 

Si^,Js£erry, hTa.eîev4a,nt. j 

lÎEiyiMAN, J. ; The plaintiff avers that by grosg, négligence the defend- 
aQtdekyed the delivery of a télégraphie message tb him j whereby he was 
pireventedifrom reaching the death-bed of a brother-in-law, and by rea- 
£Op of iwhich he reached the point where the relation idied several hours 
,a,fter death; bis sister, in the niean tirae, being çompelled to appeal to 
étrangers tbr assistance, on account of which hewaacaused serious incon- 
venience, great mortification, and mental sufïering. He claims puni- 
tive and vindictiye damages in the amount of $5,000. To this déclara- 
tion a, gênerai demurrer is filed. Can a recovery ihe had for mental suf- 
fering and angnish alone, unmixed witb other injury? is the question 
presented by this demurrer. The négligence of the défendant is suffi- 
ciently syerreçd ; and it seems to be settled in thiscQuntry, contrary, how- 
ever, to tbç .English cases, that the receiver of a telegram may recover 
daçaages actually sustained by négligent delayin del/ivery. An exami- 
sation of the, ;adjudged cases, however, shows that the great weight of 
authority is against recovery in a case like this for mental suffering 
alone. , : 

lu the case of Belle y. Tdegraph Co., 55 Tex. 308, itwas held that "a 
tdegraph çompany is liable for an injury to the feelings of a son by the 
willful neglçct to deliver to him a message announcing the death of bis 
mother, whereby he was prevented from attending her funeral." But in 
the subseqiient case of jRaiiwaj/ Co. y. Levy, 69 Texv568, this opinion was 
averruled, and the court held as follows: "The plaintiff' gued a telegraph 
Company; for delay in delivering to him a message announcing the death 
of hiSrSOQfs wife and child,, whereby he was prevented from attending 
ttie :iimer«l. . Held, that thereipould be no recovery for bis mental suf- 
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fering." The case of Rdle v. Tekgraph Go., supra, was referred to, and 
the court say "that it cannot be sustâined upon J)rinciple, nor upon the 
authority of adjudicated cases." There are later cases in Texas on this 
subjeci, but I understand them to be in harmony with the caselast cited. 

In the case of Wadsworth v. Tdegraph Co., 86 Tenu. 695, 8 S. W. Rep. 
574, this question was considered, and the majority of the court Jièld ' 
that damages for mental suffering may be recovered. Lueton, J., with 
whom FoLKES, J., concurred, dissented, saying "that an action for in- 
jury to the feelings, or fright or grief, or other mental injury, cannot be 
sustâined as an independenl grouud of action. ?' It appears that thére 
are statutes in Tennessee requiring telegraph companies to deliver télé- 
graphie messages "correctly, and without unreasonable delay;" and for 
a failure to do so the detiaulting company is declared to be "liable in 
damages to the party aggrieved." Caldwell, J., who dèlivered the 
opinion of the court, lays sonie stress on this statute, and Tueney, C. J., 
in a concurring opinion, rests his concurrence primarily upon this stïit- 
ute; holding that it covers ail messages, and makes no distinction as.to 
the character of messages. So that in this case a bare majority sustâined 
the right of action for damages of this sort, and the right rested largcly 
upon the statutes of the state. 

I hâve found no other case that goes to this eXteiit; nor haa any such 
case been cited. On the contrary, quite an array of authorities deny the 
right to recover for ■damages of this character. Rimell v. Telegraph Ca,, 
(Dak.)19N.W. Itep.408; Wedv. Telegraph Co^, 39 Kan.9B,lTPac. Rep. 
807; RaUway Co.v. 'Leoy, 59 Tex. 542, 563; Wyman v. ifiacitt, 71 Me. j 
227; Johnson v. Wefig,. 6 Nev. 224; Nagel v. RaUway Co., 75 Mo: '653;' 
RaUway Co. v. Stables, 62 111. 313; Freese v. Tripp, 70 M. 508; MeMel v.' 
Anthis, 71 111. 241; Jocft V. Dankwardt,85 111. 883; Porter v. RaUway Co., : 
71 Mo. 83; Fenelon v. Butts, 53 Wis. 344, 10 N. W. Rep. 501; Fergusm 
V. Davis Co., 57 lowa^ 601, 10 N. W. Rep. 906; StewaHv.Ripon, 38 Wis. 
684; Masters v. Warren, 27 Gonn. 293; Blake v. RaUway Co., 10 Eng. ^ 
Law & Eq. 442; Jjjnch v. Knight, 9 H. L. Cas. 577; BurJce vvRaUway Co., 
10 Cent. Law J. 48; Roweâ v. Telegraph Co., (Tex.) 12 S. W. Rep. 634; i 
Thmvpmm v. Tdegraph Co., (N. C.) 11 S. E. Rep. 209, 30 Amer. & Eng. 
Corp. Cas. 634. i 

The telegram in this case was sent from one point in Georgia to another. '■■ 
Section 2943 of the Code of Georgia is as follows: "Exeiliplary damages ' 
can never be allowed in cases arising on ôoritract." The plaintiff sues ' 
for punitive and vindictive damages only. I do lîot understand that this ' 
character of damages can be recovered, except for an actual tort. ■ Any I 
right of the plaintiff in this case would be for breach of an implied con- i 
tract to promptly deliver the telegrarp, and it seems that vindictive or ' 
punitive damages would never be given in a case of this kind. The de- ; 
murrer to the déclaration in this case must be sustâined. : i \ 
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Mason V. Beebeb et al. 
(CircuU Court, S. D. lowa, C. D. December 17, 1890.) 

l. Oabnishment — Procédure— JiTDGMENT on Answek. 

Haintifl, having obtained a judgment against détendant, garnished a corporation 
for which défendant was working, whose answer was as foUows: The persons 
f ormlng the corporation, among whom was defendant's wif e, agreed to dévote their 
time and services to it without compensation; but it was agreed that defèndant's 
wife should contribute the services oî her husband instead of her own, and that, if 
neoessary, $35 a week was to be paid to her for her living expenses. This sum was 
paid her for a given time, but there was never any agreement whereby the corpo- 
ration was to pay défendant anything, or whereby it employed him at ail, exoept 
as a substitute for his wife, under said agreement. Held, that plaintiff was not 
entitled to judgment on the answer, as it does not on its face show any liability of 
the garnishee bo défendant. 

8. BA.ME — CONFLICT OF LaWS— EXEMPTIONS. 

Where défendant is a résident of Illinois, and wages due hlm were earned there, 

the situa of the debt is Illinois, though plaintiff may bave garnished the debtor 

, while he was in lowa, and by virtue of the prinoiples of comity the lowa court wiU 

àpply the Illinois exemption laws tcanch wages. Lùnlting Mûoney v. RaUroad 

Co., 60 lowa, 346, 14 N. W. Rep. 343. 

At Law. Motion by plaintiflf for judgment on answer of garnishee. 
W. S. Clark, for plaintiÊf. 
/. H. Jones, for garnishee. 

Shiras, J. The plaintifif herein obtaîned judgment in this court 
"against J. T. Beebee and I. N. Rice for the sum of $449.85, on which 
exécution was issued, and service thereof was had by gamishing the 
Rice-Hinze Piano Company, a corporation created under the laws of lowa. 
J. C. Macy, the président and treasurer of the company, answered the 
garnishment on behalf of the company, and the plaintiff now moves for 
judgment on such answer, claiming that it appears therefrom that the 
garnishee, since the service of the writ of garnishment, has paid for the 
benefit of I. N. Rice, one of the exécution debtors, the sum of $500, 
which amount should hâve been held for the benefit of the exécution 
plaintiff. 

In the answer on behalf of the garnishee the foUowing facts are stated: 
The Rice-Hinze Piano Company was organized at Des Moines, lowa, in 
March, 1889, and continued the manufacturing of pianos at that place 
until about the Ist of June, 1890, when the factory was removed to Chi- 
cago. The capital stock of the corporation was fixed at the sum of $25,- 
000, of which J. C. Macy owned $22,000, and Mrs. L. E. Rice, wife of 
I^N. Rice, owned $1,000, and Mrs. Hinze $2,000; that it was agreed that 
"the members of the company should dévote their time and services to the 
work of the company without .compensation; that when Mrs. Rice sub- 
scribed for her shares of stock, itwas agreed that sheshould contribute the 
time and services of her husband in place of her own, and that if it became 
necessary the company should pay her, for her living expenses, the sum 
of $25 per week; that so long as tho business was carried on at De Moines 
no payments were made her, but after the removal to Chicago weekly 
payments of $25 were made to her. Touching any arrangement between 



MASON V. BEBBEB. 557 

the Company and I. N. Rice personally, the answer of Mr. Macy is as 
folio ws: 

"Neither the Eice-Hinze Xîompany, nor myself, as its représentative, nor 
myself individually, nor no other person representing either the company or 
myself, has ever made any arrangements» direct or otherwise with I. N. Rice, 
or any one representing him. for his services, except as hereinbefore stated; 
tbat is, that Mrs. Rice should contribute the services of her husband to the 
company in place of her own services. The money that is paid to Mrs. Rice 
is charged to her account on the books of the company, and I. N. Rice has ab- 
solutely nothing to do with the matter. He is not eraployed by the company, 
is not working for the company, and is not paid by the company. He is 
simply sent there by Mrs. Rice to represent her interests, and to flll her posi- 
tion, and to do the work whicb, under the agreement made when said company 
was organized, was to be done by her, and which would be done by her if she 
were able and capable of doing it. " 

On part of plaintiff it is argued that it is fairly inferable from the 
wbole of the answer ma,de on behalf of the garnishee that the arrange- 
ment made between Mrs. Rice and the company is merely a means of 
hiring I. N. Rice, and for his services paying the agreed sum of $25 per 
week. It is not to be denied that there is much force in the argument,' 
and itmay be true, as claimed, that the real purpose of the arrangement 
was to secure the services of I. N. Rice for the company at the price 
named, payment therefor to be made to his wife as a means of avoiding 
the claims of creditors, but I do not think the court is jûstified in so 
finding upon this motion. 

To entitle an exécution plaintiff to a judgment against a garnishee up- 
on his answer alone, it must clearly appear that the liability exists. It 
is said by the suprême court of lowa, in Morse v. Marshall, 22 lowa, 290, 
that "in order to charge a garnishee on his answer alone there must be 
in it a clear admission of a debt due ta, or the possession of money or 
attachable property of, the défendant. * * * If it be left in reason- 
able doubt, whether he is chargeable or not, he is entitled to a judgment 
in his favor." The same rule is reiterated in Church v. Simpson, 25 lowa, 
408; and Hibbard v. Everelt, 66 lowa, 372, 21 N. W. Rep. 683. In the 
answer of the garnishee in this case there is not only not a clear admis- 
sion of a debt due, but an absolute déniai of any liability whatever. 
True, thèse gênerai statements are aecompanied with détails intended to 
show the actual arrangement between the parties, and if thèse détails, 
iàirly construed, showed a liability on part of the garnishee, it would be 
so adjudged, notwithstandiug the gênerai déniai of liability. The difii- 
«ulty is that if we accept as true the statement of the arrangement as 
made by the garnishee, it does not necessarilj' show that the company 
has been indebted to I. N. Rice in the past, or will become so in the 
future. Suppose the answer had stated that Rice worked for the com- 
pany, giving his entire time and services thereto, but that the agreement 
was that he should do so without receiving any pay or compensation 
therefor, would the court bé jûstified in rendering a judgment Kgai'nst the 
company for what it might deem was the réàsonablô value of such serv- 
ices, npon the argument that no reasonable man would makoBùch an 
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armngfœfpt, and that it must be a inere cover and shan}-?: Clearly not, 
it seems to me. If issue is taken' upon the answer of the garnishee, and 
evi^enç^ shpwing the. fact of insolvency, and any and ail other circum- 
sfantiês shpwing the real situation of the parties is introduced, then, up- 
on such issiie» the court will adjudge the matter according to the fair 
prépondérance of the entire évidence, but upon a motion for judgment 
upon the answer alone the facts stated in the answer must be accepted 
as true, and thé conclusion thej' require must be the one placed upon 
the answer'. The reslilt of a judgment in favor^of plaintiff would be to 
compel the garnishee to pay to the plaintiff the sum of $500, while it is 
not made to appear from the answer that if Kice had sued, in bis own 
behalf, the piano company, he would be entitled to any judgment against 
th« Company. If this was an action by Rice against the company, 
and the only évidence offered was the testimohy of Macy, président of 
the défendant, containing just the facts and statements set forth in the 
answer,.of the garnishee, it is clearthat he could not recover thereon 
against the company, and that for the reason that it did not appear that 
the Qompany was bound to him for the work he had done, but, on the 
contrary, that the company was not, bound to pay him for bis services. 
Uuder thèse circumstances, I do not think the liability of the garnishee 
is mad(^to appear so clearly as to justify a judgment against it. 
, If, hqwever, it should b^ held, according to the contention of plain- 
tiff, that I. N. Rice is in fact engaged aa a:forem?in or superintendent in 
the factory at Chicago, and that the company, for such services, bas en- 
gaged tp; pay the priée or wages ot'$25 per week, the mode of payment 
testified to being merely a sham, then the question arises whether auch 
salary or, wages is not exempt from exécution. Rice is a married man, 
and head.pf a family, and vjnder the statutes of Illinois, as well as un- 
der the statotqs of lowa, his wages are exempt from exécution, unless 
allowed tp accumulate beyond S.50 in amount in Illinois or beyond 90 
4a3'S in lowa. On behalf of plaintiff it is contended that as Rice is now 
a non-resident of the state of lowa, his wages are not exempt irom exé- 
cution. In a gênerai sense.it is held that matters of exemption pertain 
to the remedy, and are governed by the law of the state wherein suit is 
brought, but the, reason for guch holding is that the property sought to 
be i;eached is situated where the remedy is sougjit, and in truth it is the 
«iius of the property that détermines what statute shall govern in the 
matter pf exemption. S/jiridte v. Shreve, 111 U. S. 542-546, 4 Sup. Ct. 
Rep. 522. As to ail property situated in lowa, it is the law of lowa 
■which détermines what portion of it, if any, may be held exempt from 
ejjeculion. Therefore it is jheld that the provisions of the stalute of Illi- 
nois, for illustration, cannpt be invoked to protect property in lo-wa from 
seizureuppn exécution, çy^ though the cause of action may havearisen 
in Illinois, aiid between citizens ol that sta,te> Newell v. Hayden, 8 lowa, 

The qui^tipn, then, arises, whether the property or debt sought to be 
reached by the proçess pf garnishment in this ca?e is situated in lowa 
or in IJllinpis!. ;. £>oai ik§ *nswer of the garnkhee it appears that the fac- 
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tory ofthe piano company is situated in Illinois; the work done by I. N. 
Rice was so done and performed in Illinois; the weekly payments were 
made to him in Illinois, and he is a résident of that state. As the 
weekly wages were earned and came due, the debt thns created was 
the property of I. N. Rice, and, as a chose in action, "foUows the per- 
son of the owner and has its aito at his domicile." Tappan v. Bank, 
19 Wall. 490. It is equally true that personal property may be held to 
bave a dtw other than that of the owher's domicile. Based upon this 
fact the suprême court of lowa, in Mooney v. RaUroad (h. , 60 lowa, 346, 
14 N. W. Rep. 343, held that, under the attachment laws of lowa, a 
debt due from the railway company to a résident of Nebraska, for wages 
earned in Nebraska, was a debt due in the state of lowa, in such sensé 
that a garnishment in attachment would give jurisdiction to the court, 
and further, that, the debt having a locality in lowa, the question of 
exemption was to be determined by the law of lowa, and, as the pro- 
visions of that law did not apply to non-residents, the attachment cred- 
itor could hold the debt, although by the statute of Nebraska it woUld 
hâve been exempt. It seems to me that the attention of the court could 
not bave been fully given to thelatter proposition; but it is assumed to 
necessarily folio w from the ruling that the présence of the debtor in lowa 
gave the diebt a location in lowa sufficient to sustain jurisdiction by at- 
tachment in the lowa court; Thestto of property for the porpose of 
jurisdiction is one thing, and its aitiis for the purpose of determining 
the rights of parties thereto is another, and the two are not necessarily 
thesame. ■ 

I.do not think the reasoning of the court in theMooney Owé, upon the 
point that a debt due from a person living in lowa may be reached by 
garnishment upon attachment, under the provisions of the lowa statute, 
and thereby jurisdiction may be acquired over the debt considered as 
.property, can be successfuUy questioned; but even if there might be an- 
other aide to the argument, yet that décision settles the lawto be that 
a debt dne from a person in lowa to a non-resident may be deemed to 
be property in lowa, within the raeaning of the attachnïent laws of the 
state, so that by garnishing the debtor in lowa jurisdiction can be Se- 
-cured în , the attachment proceedings. The jurisdiction thus secured 
ena blés the court from which the writ issued to hear and détermine ail 
claims made touching the property, and to subject it to further process 
of the court. Does it follow that because the debt bas a dtm in lowa, 
,by reason of the présence of the debtor in lowa, sufiBcient to sustain the 
jurisdiction of the court in attachment, that it may not be shown to hâve 
another dtus with regard to other questions and rights? 

To property thus seized by attachment a dozen claims may be asserted, 
and the [court can hear and détermine the issues thus presented. A 
lien for taxes may be asserted against the property, and the court will 
détermine the sUus of the property for purposes of taxation in determin- 
ing the question of the priority.of the lien for taxes. The garnishee 
may présent varioue questions touching the extent of his liability^ and 
.tbesethecourtwill détermine with regard tO thelawof the place' Ofootï- 
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tract or performance as the case may require. It cannot be true that 
simply because the court originally obtained jurisdiction by garnish- 
ment upon attachment, the court is precluded from ascertaining the 
proper dtus of the property with regard to other rights and questions that 
may be asserted to the property. The jurisdiction of the court having 
attached, then ail other questions are to be decided upon their own mer- 
its, and just the same as though the jurisdiction had attached by means 
other than by attachment. 

In the case at bar the jurisdiction was obtained by personal service 
upon I. N. Kice in lowa, and the garnishment was had upon exécution, 
and not upon attachment. Certainly it cannot be true that the question 
whethér the debt due Rice for wages earned in Illinois is or is not ex- 
empt from seizure in lowa is to be determined or influenced by the fact 
that the garnishment was upon attachment rather than upon exécution. 
The real question is whether Rice can claim the benefit of the Illinois 
exemption, and this dépends upon the ruling as to the situs of the prop- 
erty with référence to the exemption laws, and not upon any différence 
between the process of attachment or of exécution under the statutes of 
lowa.. The jurisdiction of the court in a given case having attached, 
whether hased upon personal service or upon service of a writ of attach- 
ment by garnishment, then the court can détermine whether the attached 
property should be sold upon exécution or be released bôcause exempt 
from seiaure for debt, and this question should be determined the same 
in a case wherein jurisdiction resta upon a garnishment as in a case 
wherein personal service was had upon the défendant within the territo- 
rial jurisdiction of the court. The query is, what is to be deemed to be 
the sitvs, with regard to the exemption law of Illinois, of a debt due for 
wages earned in Illinois by a résident of that state? Why not, to such 
a case, apply the gênerai rule that a chose in action bas its situs at the 
domicile of the owner thereof? True, it may be said that this is a fiction 
of the law which will, in many instances, be disregarded. Is it, how- 
ever, any more of a fiction than to hold that the sites of the debt is wher- 
ever the debtor may be found? Fiction or not, it is the primary or gên- 
erai rule, and will govern unless good reason exists for adopting some 
other guide. What prihciple is there, or statutory provision, which re- 
quires the holding that the exemption afforded by the Illinois statute to 
wages due; should be lost to a résident of that state simply because the 
debtor happened to come, for a single day, into lowa, and was herti gar- 
nished upon exécution? If a résident of Illinois buys realty in lowa, 
or sends Personal property, like cattle or horses, into lowa to hère re- 
raain, he, byhis own act. subjects the property to the laws of lowa, and 
is conclusiVely bound thereby. If A., a résident of Illinois, engages in 
the service of B., likewise a résident of Illinois, bis wages, if he is a 
head of a family, are exempt to the amount of $50. B. comes to lowa 
for a temporary purpose, and is garnished on an exécution against A. is- 
suing from a court in lowa. I)id B., by coming to lowa, without the 
knowledgè, perhaps, of A., change the sUtis of A. 's property, to-wit, the 
sum due bim for wages, so tàx&t the bene&t of the exemption secured to 
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him by the Illinois law is thus lost to him? Is the situa of A. 's prop- 
erty, to-wit, the debt due him for wages earned in Illinois, changed 
back and forth every time B. chooses to cross the lowa state line? Why 
not hold that the situs of the property, in view of the exemption laws, 
remains unehanged at the domicile of the owner of the chose in action? 
But it may be said that it is only on the principle of comity that lowa 
will recognize and give force to the laws of another state. This may be 
true, but if the basis of récognition be comity only, it is, nevertheless, 
the fact that récognition should be given to the laws of a sister state, 
when justice and fair dealing require it, unless the right claimed is con- 
trary to public policy or some statutory or other established rule of law 
in lowa. The statutes of lowa, in this regard, are in entire accord with 
those of Illinois. It i's the settled policy of lowa to exempt the wages 
earned by the head of a family. No ground, therefore, exists for refusing 
to recognize the lawof Illinois on the theory that such récognition would 
contravene the rule prevailing in lowa on that subject. The suprême 
court of lowa, in Teager v. Landsley, 69 lowa, 725, 27 N. W. Rep. 739, 
held that the courts of lowa would, by injunction, restrain a citizen of 
lowa from prosecuting a suit by attachraent in Minnesota against an- 
other citizen of lowa, and by garnishment reaching a debt due for wages 
earned in lowa. It was held that the jurisdiction to issue the injunc- 
tion is founded on the clear authority vested in courts of equity over 
persons within the limits of their jurisdiction, "to restrain them from 
doing acts which will work injury and wrong to others, and are contrary 
to equity and good conscience," it being further said that "the settled 
policy of this state is to exempt certain property from the payment of 
debts. Contracts are made and crédit extended with full knowledge of 
the law in this respect, and the state, we think, bas the power to com- 
pel its citizens to respect the laws beyond its territorial limits." If it is 
the settled policy of this state that wages earned in this state, and ex- 
empt irom exécution under the laws thereof, will be protected from seiz- 
ure in Illinois whenever the courts of lowa can afford such protection, 
by enjoining the creditor from prosecuting bis suit in Illinois, and this 
for the reason that it is contrary to equity and good conscience to per- 
mit the creditor, by suing in Illinois, to évade the settled policy of lowa 
in exerapting wages from seizure for debt, why should the courts of lowa 
encourage citizens of Illinois to come into this state for the purpose of 
evading the settled policy of the laws of Illinois by subjecting, through 
the process of lowa courts, wages earned in Illinois, and exempt by the 
laws of that state, to the payment of their claims? Is it consistent for 
the courts of lowa to forbid, by injunction, its own citizens from suing 
in Illinois for the purpose of evading the exemption laws of lowa, and 
at the same time entertaining suits by citizens of Illinois brought hère 
for the purpose of evading the exemption laws of Illinois? If this be- 
comes the settled doctrine in lowa, and is accepted as the correct rule of 
law, it must be expected that the adjoining states will adopt the same 
principle in dealing with the citizens of lowa, and what will be the nec- 
essary conséquences? Thousands of men are in the employ of the for- 
v.44F.no.8— 36 
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eign railivay atid other corporations in this state. Undet tbe law ôf lowa , 
wages are exempt to heads of families. If the rule announced in Mooney 
V. Railroad Oo., supra, is carried out, without modification, the protec- 
tion intended to be secured to the families of the wâge-earners, by the 
exemption law of the state, is practicaÙy destroyed. A creditor can go 
to Illinois orWisconsih, bring suit by attachment, garnish the railway 
Company, and defeat the lowa exemption on the fiction that the debt 
due from the corporation has a situsin the state wherein suit is brought. 
It may be answered that the lowa courts will enjoin thé creditor from 
so doing underthe ruié followed in the Teager Case. The creditor niay 
not réside in lowa, or, îf à résident, he may absent himself from thé 
state, so that personal sei"vice cannot be had until the attachment suit 
is disposed of, or by the easy device of selling the claim to a non-resident 
the effect of an injunction may be avoided. At best, the cost of an in- 
juïiction suit renders that forin of protection valueless to the wage-earner. 
Practically, therefore, the doctrine laid down in the Mooriey Case strips 
the families of workmen in lowa of the protection the statu te intended 
to give them. By holding, as that c^e seems to do, that the situa of a 
deht due for wages eamed in lowa, ib regard to this matter of exemp- 
tion, is to be deémed to be wheireyer the debtor may be found for pur- 
pose ofgarnishment, it foUows that the créditer' of the workmeri may 
évade the lowa statutehy the simple device of bringîng, or causing to be 
brbught, an attachment suit ih an adjoining state. The injustice and 
irifsquity bf suçh a reèult, it seems to Hie, niay be avoided by holding 
teàt wheh, by gamishment Upon exécution or attachment, it is sought 
iiô reàch a debt due forwàgeâ, the court has the right to détermine 
"v^bether the debt is or is not exempt from sêizure upon judiçial process, 
aiid that in the deterrainatioB Of this question the dtùs of the debt will 
bedeemed to be at the domicile oî thé wage-earner by whose labor the 
property, i. e. , the débt du© him, was created. In thé case of corpora- 
tions carrying on business in severalstateS wages earned will be governed 
by the law of the place wh ère the worktnan has his domicile, aecording 
to the primary rule regarding the location of choses ih action. 

If a workman, living in lowa, eatns wages in lowa fôr Work donc for 
a fbreign corporation, the question of the exemption oT non-exemption 
of such wages should be governed by thé îaw of lowa, no matter whei:é 
thé tribunal may be located that is reqùirèd to hear and détermine the 
question. Is there any reason, either in matter of form or of substance, 
that prevents courts from adjudgihg, in such cases, the rights of parties, 
aecording to the law of lowa, or the ïaw-of Illinois, as the case may be? 
I can seô no difficulty in so doing. For illustration: .Suppose suit is 
brought in lowa by attachment against a non-resideht, and service is 
had by garnishing a supposed defetor living in lowa. The garnishee an- 
sWers that he is indebted to the défendant for goôds spM him on crédit 
in ohe aniount ahd for wages for work dpilé in Illinqià by the défendant, 
a résident of Illinois, in another ainouti't: A third |)ârty appeàrs, and, 
being allowed to intervene, sets up that the debt dt;ié froni the garnishee 
for goûds seld had been assighed to him for value' before e^rViçé of thé 
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writ of garnishment, and therefore the attaching créditer could not sub- 
ject that debt to exécution, fhe défendant in the attachment suit alao 
appears, and sets up that the debt due from the ganiishee for work done 
was for wages earned in Illinois for work done therein, he (the défend- 
ant) being the head of a family, and therefore the wages are exempt. 
Would not the court be charged with the duty of hearing and determin- 
ing both the issues thus presented? In passing upon the claim of the 
intervenor, would not the court ascertain the facts of the transfer, and, 
fînding that it had been made in Illinois, where both the défendant and 
the intervenor lived, would not the court apply the law of Illinois, in 
determining whether a légal and valid transfer of the debt had been 
made, and would it be debarred from viewing the fact of the transfer in 
the light of the Illinois law, siniply because the suit in lowa had been 
brought by attachment and garnishment? If, then, it appeared that a 
valid transfer of the claim had been made, according to the law of Illi- 
nois, belore service of the writ of garnishment, would not the intervenor 
defeat the attachment? Corning, now, to the issue as to the wages 
earned in Illinois, the court would, in like manner, ascertain the tacts; 
and, it being made to appear that by the law of Illinois wages earned by 
heads of familles are exempt from exécution; that the attachment de- 
fendant lived in Illinois, and by working for the garnishee in Illinois 
had earned certain wages due and payable in Illinois; and that he wag 
the head of a family, and was such when the wages were earned, — then 
the question would arise as to the law that should be applied in deter- 
mining the question of exemption. The law exempting wages from ex- 
écution goes upon the principle that the family of the workman bas an 
interest therein, and thè protection of the statute is afforded only to 
wages earned by the heads of families as distinguished from persons not 
80 situatèd. Practically the exemption statutes, both of Illinois and 
lowa, assign to the families the wages earned by the head thereof; and 
in Teu^er v. Landsley the wife joined with the husband in suing out the 
injunction sustained in that case. Why should not the court, then, 
hold that when the wages were earned in Illinois by a résident head of 
a family, the statute of Illinois practically assigned the debt due for the 
wages thns earned to the family, and that the same force should be given 
to such statutory assignment as to a written assignment to a third party 
as against a writ of attachment in another state against the head of the 
family alone? But, aside irom ail retinements of this nature, upon the 
true principles of that enlightened comity that should exist betweeU the 
sister States of this Union, it seems clear to me that the courts of lowa 
should give full récognition to the policy of the Illinois statute, which is 
in hârmony with that of lowa, which is that the wages earned by the 
head of the family belong to the family, and cannot be seized for the 
debt of any mèmber thereof, and that the beneficent purpose of the stat- 
ute cannot be evaded by the device of crossing the state Une and bring- 
ing suit in the courts of an adjoining state. The benefits of the ex- 
emption thus provided can be saved to ail without trenching upon the 
jurisdictiou conferred by the attachment l&vis of the state. Theq^uestion 
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to be decîded is not one of the jurisdiction of the court, but of the right 
of the family to wages earned, a right to be settled by the law of the 
place where the workman lives and performed the work which created the 
debt. 

I bave been drawn into this lengthy discussion of this question because 
of the conviction that the ruie deduced from the Mooney Case, if carried 
out to its fuUest extent, will work an unnecessary hardship to the very 
elass of lowa citizens which the lowa statute was enaeted to protect. 
For this reason I bave argued the proposition at iength, when it might 
hâve been sufficient, for the purpose of the présent case, to hâve held 
that in a controversy in fact between non-residents of lowa this court 
was free to détermine the rights of the parties aecording to the law of 
the place where the wages were earned, it not being a question arising 
under any statute of lowa. If, then, it be held that in fact the sums 
paid weekly to Mrs. Eice, by the garnishee, were so paid as wages earned 
by her husband, aecording to the contention of plàintiff, yet as it also 
appears that the wages were earned in Illinois, at the place of résidence 
of Rice and bis family, the conclusion would be that under the Illinois 
statute such wages are exempt from exécution, and the garnishee is not 
liable to respond to the plaintiff herein for the amounts thus paid. For 
thèse reasons the garnishee is discharged. 



Telandee V. Sdnlin et al. 
(Cireuit Cowrt, D. Minnesota, Fourth Division. January 18, 1891.) 

MASTEB and SeBVANT— NeOLIOBNCE — FOREMAN'S AUTHORITT. 

Where an employer places an employé as foreman in charge of a pièce of work 
requiring several days' labor, away from his own factory, and of such a nature as 
may reasonably be supposed to require the use of appliances for raising and lower- 
ing a heavy pièce of iron, but does not furnish such appliances, the foreman bas 
Implied authority to provide blocks and taokle by borrowing or otherwise, and if he 
obtains and uses insufHcient ones, whereby a workman under bis control, without 
fault on his own part, is Injured, the employer is liable. 
Same. 

The fact that at the commencement of the work sufflolent blooks and tackle were 
in the required position, and were used by the foreman in doing part of the work, 
does not rebut the presumption of authority to procure what was needed, when 
such blocks and tackle were placed there by a third person, who had borrowed 
tliem for his own use in doing a différent part of the work, and w^o afterwards re- 
moved them. 

SAME— CONTHIBUTOET NEGLIGENCE. 

PlaintifC was working in a dark place, on the interior of a large iron hoop, when 
the latter was raised and held suspended by rope and tackle, and he was di- 
rected to remove some dirt and stones from underneath it. While doing so the 
rope broké, and his hand was injured. He testifled that he had a monkey-wrenoh 
in his hand, but it was crooked, and he could not use it, and that he was removing 
a stone weighing four or flve pounds with his hands when the Injury ocourred. 
Beld no sufficient proof of contributory négligence to warrant the court in dlrect- 
ing a verdict. 

At Law. On motion for a ûew trial. 
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This action is brought to recover damages for personal injuries. It 
was tried before a court and jurj' at the September terra of the court, at 
Minneapolis, for 1890. The plaiiitilf had a verdict for $1,000, and a 
motion for a new trial was made by the défendants in due time, and heard 
before Judge Nelson and myself on the lOtb day of November, 1890. 

The leading facts developed at the trial are as follows: The défendants 
are boiler-makers, doing business in Minneapolis, and were at the time 
of the injury engaged in putting an intake pipe in position over a tur- 
bine wheel case for the Humbolt mill at Minneapolis. The intake pipe 
is a cylinder of boiler iron, weighing about 3,500 pounds, and large 
enough to permit four or five men to work inside of it. When in posi- 
tion it rests on and is riveted to the wheel case, which is outside, and 
surrounds, the turbine wheel. The intake serVes as a conduit for the wa- 
ter passing in and over the wheel. There is an iron shaft from the cen- 
ter of the turbine wheel, extending up to the top of the platform in the 
wheel-house. The défendants had the contract of putting in this intake 
and riveting it to the wheel case. One Peter.'^ou was a boiler-maker in 
the employ of the défendants, and was placed by the défendants in charge 
of that work. The plaintiff was also in the employ of the défendants^ 
and was furnished by them as one of the helpers to Peterson, and as- 
sisted him. He, (the plaintiff,) and the others with him, were under 
the control of Peterson, and were subject to his orders. The intake pipe 
was resting on uprights, five or six feet above the wheel case, and it was 
necessary to put an iron ring on and around it at the lower end. Through 
this ring the bolts are placed by which the intake is riveted to the wheel 
case when in position. The défendants instructed Peterson, a boiler- 
maker, to go down and put the ring onto the intake, and put the bolts 
in, and let the intake down and rivet it to the wheel case. Plaintiff and 
«ne or two others were sent to assist him as helpers. Pursuant to in- 
structions, Peterson put the ring on the intake, and let the intake down 
onto the wheel case, and, after putting the bolts in and moving the in- 
take around so as to bring the holes of the intake and the wheel case in 
correspouding position, found it necessary to raisethe intake for the pur- 
pose of removing dirt and stones which had fallen in between the intake 
and the wheel case, thereby preventing the smooth surfaces from coming 
together. Plaintiff and others assisted in doing this work, as helpers, 
and worked under Peterson's orders, and subject to his control. When 
Peterson was ready to raise the intake, for the purpose of cleaning ont 
the stone and dirt, he found that there was no rope and tackle, or other 
appliance, for doing the work. The one that had been used by him in 
letting down the intake had been taken away. Peterson looked around 
and found a rope and tackle lying down in the tail-race on the platform 
belonging to the défendants, but, as he says, it was too short and too 
small; therefore he did not use it. Défendants had no other, and owned 
no other, rope and tackle, except this one that was lying in the tail-race 
at the time. Peterson, after looking about, found a rope and tackle in 
the wheel-house of the Humbolt mill, and borrowed it of one Spillman, 
who was in charge of the mill, and, by using a chain in connection with 
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it that belopged to the défendants, he rigged up an apparatus bj whicb 
an attempt iteàs made to raise and hold suspended the intake while tho 
dirt and stones were being oleàned ont. The plaintifî', during this time, 
was down in the wheel case, where it was dark, and did not assist in 
puttîhg up the apparatus, and did not see it, and could not from where 
he was at work. After getting the apparatus for raising the intake 
ready, Peterson placed some parties at the windlass to raise the intake, 
and gave ord ers to plaintiff and one Goula, who was in the wheel case 
with plaintiff, to clean eut the stones when the intake should be raised. 
Peterson then ordered the intake to be raised, and as soon as it was lilted 
four or five inches plaintiff comnienced to clean out the stones and dirt 
with his hands. The rope broke almost immediately after the intake 
was raised five or six inches, and the intake came down on plaintitFs 
hands while he was in the act of removing stones, and he sustained a 
permanent injury. Plaintiff says he had in his hand a monkey-wrench, 
but could not use it, as it was crooked, and he could not pick the stones 
out with it, and that he attempted to take thetn out with his hands, 
and he had his hand on a stone weighihg four or five pounds that was 
between the surfaces when the intake fell. The other helper, Goula, 
used a stick, but plaintiff says that he did not see him, and that he re- 
ceived nw instructions as to the means to be used. There was évidence 
tend ingtoidiow: that the rope was old and defective, and not of sufficient 
strength for the purpose, and that its defective character Could be easily 
deteeted îbn inspection. Thêré was also évidence tending to show that 
the iron shaft extending from the turbine wheel up through the intake 
to the wheeJ-house had a joint, or what is termed in the évidence a 
"mgger-head,"'on it, aboùt three feet above the intake, and that the nig- 
ger-head fested on the plate that projected horizontally from the shaft 
about seven inches. Also évidence was given tending to show that the 
accident would not hâve happened if the chain by which the intake 
pipe was attached to the rope block had been so fastened as to corne up 
over this obstruction on the shaft. Peterson made the attachment or 
hitch by douUing the chain. This had the effect of making an extra 
strainupon the rope by reason of the projection upon which the nigger- 
head rested. Peterson doubled the chain in making the attachment, in- 
stead of using it single, beoause, as he says, he thought that the chain 
was not strong enough unless it was doubled. Evidence was given to 
show that the chain, if it had been ùsed single, would bave come above 
the nif>ger-head,'and thereby the extra strain would bave been prevented, 
and that the chain was of sufficient strength to bave been used sir-^le. 
When Peterson let the intake down at the time he removed the bolts, 
he used the.rbpe and tackle that was then in position above the intake. 
This rope and itaekle had been placed there by one Spillman, who Was 
there in charge of the Humbolt mill, for the use of the mill. It belonged 
to the Twin Citylron-Works, and was borrowed by Spillman. It was 
placed in position by Spillman, and used by him in connection with an- 
other rope and tûckle in letting the » heel dowtt some two or three days 
befor«.tl»accideati. Défendants ^àd nothing to do tt^ith letting this 
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wheel down, and it was no part of their work. It waa work Ihat be- 
longed to the Humbolt rnill alone. After the wheel was let down by 
Spillman, he left the rope and tackle in position, where he used it for a 
short time, and while it was there Peterson made use of it to let the in- 
take down at the time he took the uprights out, and the défendants 
nsed it once to raise and lower the wheel case. Spillman, having no 
further use for this rope and tackle, returned it to the Twin City Iron- 
Works from where he borrowed it. It does not distinotly appear how 
long the rope and tackle was in position above the intake, but it does ap- 
pear that the wheel was let down about two days before the accident; 
that this' rope and tackle was obtained and placed in position for that 
purpose; and Spillman testifies that he took it home about two days 
before the accident. Itcould hâve been in position but a short while. 
; Spillman, a witness produced on the part of the plaintifif, testified in 
relation to the borrowing of this rope and tackle, as foUows. Speaking 
of the Twin City Iron-Works tackle he say s: 

"Atisttier. It belonged to the Twin City Iron-Works. Question. You had 
sent iti back? A. We had borrowed it for our own use, and when we got 
through with it 1 sent it back. Q. Borrowed it for your own use? A. Bor- 
rowed it for our own use. Q. It was not défendants that, had it, then? À, 
No, sir. It was not the defendnnts. We had it. Q. D6 you know «hethèr 
Mr. Cour or Mr. Sunlin obtained permission totise the Twin City tacltle? A. 
\No, sir. I don't know anything about that. When I borrowed the Twin 
City tackle—^ That man there, Cour's partner, is tlie raan I got it from; that 
is, he went and diig them up for me in tlie Twin Çity Iron-Works. Q. Mr. 
Sunlin got it for you? 4- Yes. I borrowed it from him; that is, he got it 
for me. I borrowed it from him before, and 1 went down there to borrow 
them, and he is the man tliat helped me dig tliem up and find them. Q. Mr. 
Sunhn went down with you to get them? A. That is, I went into the boiler- 
wOrks, and was looking around. I whs a stranger, and went in and hap- 
pened to flnd him, and I asked him where the rope bktek was. and he helped 
me find it. Q. You had permission before that to go and get it? A. Permis- 
sion from somebody. I don't knpw. Scott got permission. Q. Did you 
prohibit the défendants from using that tackle for their work? A. No, sir. 
Q. Was this the flrst moriling that Peterson was there at work? A. Nô, sir. 
He had been there before. Peterson had been tliere trying to put on the rim 
for three or four days, I gUess. " , 

Sunlin, one of the défendants, testified to the borrowing of this tackle, 
as foUows: 

"Q. Do you remember going with Spillman for the purpose of getting the 
Twin City tackle? A. Yes, sir. He came down to the shop— First I 
seen the man that I was figuring with on the work, and he says, 'Cari 1 get 
the ropeî' And 1 says, 'Yes.' And he says, 'I will send the men down.' 
And this man that was up hère gave his name as Spillman. He came with 
another man, and he came to me and says, • I want to get that rope.' I says, 
'Allright. I will get it for you.' And I took him into the machine-shop. Q. 
Whatmachine-shop? A. In the Twin City Iron-Works machine-shop. First 
I went to the président, and the man that acts as superintendent, and asked 
him if I could get the rope and tackle, and he says, * Yes.' And I says, «I 
want to show this man where the rope was.' And I says, «You can take it, 
because I will want this ropèmyself down thereon this work.' Q. IJow long 
before the accident? Do you know? A. That. m ust hâve been some — we 
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had font weeks to complète the job — it must hâve been some three weeks, — 
three or four weeks. Q. Did you hâve charge of this job yourself ? A,- No, 
sir. I jnst took and gave the man the price of the job, and he says the job 
was accepted, and that my price was accepted. Q. Ho Mr. Cour had charge 
of it, did he? A. Tes. Mr. Cour has charge of ail the work. I did the flg- 
uring and took the contracts, and he attends to the work." 

Défendants, or one of them, were at the place of work almost daily. 
Arctander & Arctander, for plaintiff. 
KeldieU, Cohen & Shaw, for défendants. 

Thomas, J., (after stating thefacts as above.) At the close of the évi- 
dence défendants' counsel requested the court to direct a verdict for the 
défendants. The court overruled the motion, and the défendants took 
an exception. Upon the argument of the motion for direction at the 
trial, a number of points were made by counsel for the défendants. 
Without abandoning those made at the trial, only two propositions were 
argued and presented on this motion: Fïrst, that Peterson, the boiler- 
maker iri charge of the work, had no express or implied authority to 
furnish or provide rope and tackie or other appliance for raising the in- 
take when he found that the rope and tackie which he had used had 
been taken away, and that in borrowing, providing, and rigging up a 
defective rope and tackie, without instructions from the défendants, and 
without informing them that the other had been taken away, he was 
acting as a fellow- servant of the plaintiff; second, thaï the plaintiff was 
guilty of contributory négligence in using his hands in removing the 
stones and dirt, instead of a stick or some other implement. 

The second proposition clearly cannot be maintained. The évidence 
does not présent such a clear case of contributory négligence as would 
warrant the court in taking the case from the jury. The court could 
not say, in view of the facts and circumstances of the case, that the plain- 
tifif's injury substantially resulted from a danger in using his hands to 
remove the stones and dirt that wàs so obvious and threateiiing that a 
reasonably prudent man, under similar circumstances, would not hâve 
so acted. Différent minds might honestly draw différent conclusions 
from the facts. RaUroad v. Stout, 17 Wall. 657. The plaintiff had 
worked under the control of Peterson for several days. Nothing had oc- 
curred to indicate that he was not a careful and compétent man. He 
had been with him and worked with him before he commenced to work 
upon this intake. The intake had been raised to remove the uprights 
and lowered safely under Peterson's directions. It was dark in the place 
where the plaintiff was atwork, and he was directed to act and remove 
the stones when the intake should be raised; and in obédience to orders 
he immediately entered upon the discharge of his duties without any 
appehension of danger. I think it was proper to submit this question 
to the jury. Kane v. Raûway Co., 128 U. S. 91, 9 Sup. Ct. Rep. 16. 

The first proposition présents a more serions question. Upon well- 
settled principles of law the m aster is bound to use aU reasonable care 
and précaution for the safôty of those in his service by providing theiii 
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with machinery and appliances reasonably safe for their work, and keep- 
ing them in a reasonably safe and serviceable condition, and by provid- 
ing them with a reasonably safe place to work, and by the observance of 
such care as will not expose the servant to unusual dangers or périls, 
which may be guarded against by proper diligence. Thèse are duties 
which themaster, as such, is bound to perform, and cannot be delegated 
so as to exonerate the master for liabilityto the servant who is injured by 
the omission to perform the act or duty, or by its négligent performance, 
whether the nonfeasance or misfeasance is that of a superior officer, agent, 
or servant, or of a subordinate or inferior agent or servant, to whom the 
doing of the act or the performance of the duty bas been committed. In 
either case, in respect to such act or duty, the servant who undertakes or 
omits to perform it is the représentative of the master, and not the mère co- 
servantwith the onewho sustains theinjury. The act or omission isthe 
act or omission of the master, irrespective of the grade of the servant whose 
négligence caused the injury. If the employé himself bas been wanting 
in such reasonable care or prudence as would bave prevented the acci- 
dent, he is guilty of contributory négligence, and the employer is absolved 
from responsibility, although it was occasioned by the defect of the ma- 
chinery through the négligence of the employer. RaUroad Co. v. Mc- 
Dade, 135 U. S. 654, 10 Sup. Ct. Rep. 1044; McKinney, Fel. Serv. p. 
87, and cases cited. Applying thèse principles to the facts of this case, 
and ail the legitimate inferences to be drawn therefrom, did the court 
err in refusing to direct a verdict for the défendants? It is the province 
of the court to détermine whether an inference can be drawn, and of the 
jury to say whether it ought to be drawn. Randall v. RaUroad Co,, 109 
U. S. 478, 3 Sup. Ct. Rep. 322. The contention of thelearned counsel 
for the défendants is that the défendants did supply rope and tackle am- 
ply sufficient for the work, and that no inference of authority to Peterson 
to supply other rope and tackle, or other apparatus, can be drawn from 
the facts. If, upon ail the facts and circumstances of the case, an infer- 
ence of authority to Peterson in the premises cannot be fairly and rea- 
sonably drawn, the exception is well taken, and this motion must be 
granted, Peterson was a boiler-makerof expérience. He seems to bave 
had the confidence of the défendants as a man compétent, and possessed 
of the requisite skill, for the work intrusted t<? him, and they placed him 
in the entire charge of the work of putting the rim oi^ito the intake, and 
letting it down and rive^ting it to the wheel case. Plaintifif and the other 
common laborers were placed under bis control. There were no express 
limitations or qualifications in their instructions to him as to the work 
to be accomplished or the means to be used. His exjjress authority 
clearly implied the authority to use or adopt such means as might, in 
the exercise of ordinary care, seem to be requisite to the fuU performance 
of the work. Were the physical facts developed at the trial sufficient 
to exclude any implied authority to Peterson to furnish or supply the 
appliances used, or any appliances, for raising or moving the intake? 
The défendants knew, or were bound to know, that the intake was too 
heavy to be raised and lowered by hand, and without the assistance of 
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appliaboes stiîtable for the purpdse; that incarrying out tbe instructions 
Peterson tiaight, and probably would, be engaged in the wgrk several 
days; and thatbe would, or reasonably might, require the fréquent use 
of appliances by which to move or raise and lower the intake safely. 
What provisions did the défendants make for supplying the requisite ap- 
pliances? The rope and tackle that were lying in the tail-race were net 
furnished bythem for that purpose. It was lying there; butitdoesnot 
appear for what purpose it was leit there, nor how it came to be there. 
It does not appear that it was contemplated that it was to be used in or 
about that work at ail. Peterson examined it when he found that the 
other rope and tackle had been removed, and found that it was too short 
and too sinall; and there is no évidence tending to show that such was 
not a l'act. Itdoes not appear that the défendants owned any other rope 
and tackle. They owned the chain which Peterson found near the work 
and used; but that was insufficient except in connection with a rope and 
tackle. Does the fact that there was a rope and tackle suspended over 
theintaikeat the time Peterson took the uprights out, together with ail 
the facts and circumstances connected with the obtaining and placing of 
that tackle in position, exclude any inference of authority to Peterson 
to supply other rope and tackle in any. event? This rope and tackle was 
not owned or under the control of the défendants, and was not placed in 
position by them. It was borrowed from the Twin City Iron- Works, and 
placed in position by one Spillman, who was in charge of the Humbolt 
mill, for the use of that mill; and when Spillman was through with it 
he returned it to the owners. While the rope and tackle was suspended 
there thé défendants used it in raising the wheel case, and Peterson used 
it in lettlng the intake down at the time he took the uprights out, with- 
out objection. They made no arrangements for the continued use of it, 
though they knew that the work was not completed. Défendants were 
about there almost daily, and although it is reasonable to suppose that 
they knew that the Twin City rope and tackle had been taken away 
at least two days before the accident, they gave no instructions to Peter- 
son about supplying other rope and tackle or appliances, or made any 
provisions whatever for supplying rope and tackle to be used in thecom- 
pletion of the work. It is claimed that the défendants, or one of them, 
had assisted in procu ring the Twin City tackle for their own use. But 
it is évident that the jury found from the évidence, as they legitimately 
might, that défendants did not borrow^ it, and had no control over it, 
and that they did not understand that they had any right to use it at the 
time it was borrowed by Spillman, or at the time they gave Peterson bis 
instructions. While it was hanging there they used it, it is true, with- 
out objection. Then Peterson used it, but they knew that they had no 
control of it, and had made no arrangements for using it; that it was liable 
to be taken away at any time; and yet did nothing respecting rope and 
tackle or appliance. Sunlin , who assisted in borrowing the rope and tackle 
for Spillman, was not the member of thé firm who did or looked after 
the work. He did the figuring, took the jobs, and Cour, his partner, 
had charge ofitho work; and yet Cour does not seem to hâve given any 
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attention to applîances for lifting or moving the intakè. The jury prob- 
ably inferred that the assistance of Sunlin was simply for the purpose 
of finding the rope and tackle for Spillman, and that he did not borrow 
or assist in obtaining it for the use of himself or his firm in that work. 
The évidence discloses that there were tworopes and tackle, or "blocks," 
as they are sometimes calied, used by Spillman in letting the wheel 
down. One was the Twin City tackle and the other one was that used 
by Peterson at the time of the accident, which belonged at the Humbolt 
mill. Spillman attempted to raise the wheel a little with his own rope 
and tackle, and it broke; but it was there at the mill when Peterson 
went to the work, and so was the Twin City tackle. They were both 
there, it would seem from the évidence, T*hen Peterson received his in- 
structions, though neither was in position, and neither of them was un- 
der the control of the défendants. Taking ail the facts and circutnstances 
into considération, I am of the opinion that it might reasonably be in- 
ferred that the défendants intended to invest Peterson with full power 
and authority to do ail that in the exercise of ordinary care might be 
requisite and necessary to complète the work, and to sélect, use, or pro- 
vide such means as might be at hand or reasonably obtainable for that 
purpose. No fault seems to bave been found with Peterson by the de- 
fendants because he used the Humbolt mill rope and tackle instead of 
applying to them for instructions, or informing them that the Twin City 
rope and tackle had been taken away. I do not think that the court 
■would be justified in holding that no inference of authority to supply 
tackle or some appliance could be drawn from the instructions to Peter- 
son, in view of ail of the évidence and circumstances of this case. 
The court charged the jury as folio ws in respect to this question: 

"In this case it was the défendants' duty towards the plaintlff to use rea- 
fionable and ordinary care and diligence to see that the tackle used in hoist- 
ing the intake was SHfe and sufflcient fortliat purpose. It was the personal 
duty of the défendants to t'urnish a reasonably safe and sutHcient tackle. If 
they failed to furnish such reasonably safe and sufflcient tackle, they were 
guilty of négligence, and if, by reason of such failure on their part, plainiifE 
was injured, without fault on his part, he is entltled to recover in this ac- 
tion. If you flnd from the évidence that the défendants let't the work in 
question in charge and control of the boiler-maker Peterson, and left it to liim 
to flnd and provide the nec'essary tackle, and he, in providing the tackle to 
hoist the intake, was guilty of négligence, either in having too short a chain, 
or in using'a rope which was unsafe, unsound, worn out, and insutfi<-ient for 
lifting the welght, such négligence on his part would be the négligence of the 
défendants, for the conséquences of which they would be respoiisible to tliia 
plainttfE. In that connection you will see that I hâve ieft you to flnd wliether 
or not the défendants autliorized the boiler-maker Peterson to furnish and 
provide this tackle and rope and apparatus. That is left to you. If they did 
not anthorize him to do so, witliin the rules which I shall give you; ifhe had 
no authority, either direct, or which you may infer from the testimony, but 
he found this tackle and used it himself as a voluntary act on li'S part, with- 
out authority from the défendants, — then the défendants would not be liable 
for his négligence in furnishing it. It would be the négligence of a co-serv- 
ant, and the plaintiff could not recover in this action. 80 you ruust déter- 
mine the question from the evidencet under the rules which I will give you 



572 FEDERAL EEPOKTER, 44. Vol. 

further along, whether or not lie was authorized to find and provide the nec- 
essary tackle with \which to raise thia intake. This is a question of fact that 
is submitted to you. " 

The case of WUson v. Quarry Co., (lowa,) 42 N. W. Rep. 360, cited and 
relied upon by defendant's counsel on tins motion, is distinguishable from 
the case at bar. In that case there were no facts from which any infer- 
ence could be drawn that Horner, who rigged up the defective appli- 
ance, had any authority whatever in respect to the machinery. The 
défendants undértook the construction of a double tramway down the in- 
cline, for the purpose of running cars thereon to carry off the strippings 
and qther refuse of the quarry down in the direction of the Des Moines 
river, where it was to be dutnped from the cars. Before the work of 
constructing the tramway was corapleted, one Stuart, who was the su- 
perintendent of the quarry, went away temporarily. During his absence 
the force of men at work in the quarry rigged up a tackle and snatch- 
block fastened to a tree to let down loaded cars. One Horner, an em- 
ployé, who was below, called up to plaintifF to go on top of the hill and 
get a scraper. The plaintiff brought the scraper to the upper end of the 
tramway , put it on one end of a car, and he and another party got onto 
the car and commenced to make the descent. When the weight of the 
car came upon the tackle rigged and fastened to the tree, the pin in the 
snatch-block broke, the cars descended the incline at a great speed, which 
resulted in their jumping from the track and greatly injuring plaintift'. 
The action was founded upon the alleged négligence of défendants in 
using defective and dangerous machinery and appliances, by reason of 
which the plaintiff was injured. The défendants, in their answer, de- 
nied that any defective machinery or appliances were in use by its or- 
der, etc. It appears that Stuart was the superintendent, and in charge 
of the quarries, and that one Washer was the foreman under Stuart, and 
that he was also absent at the time, but that Horner was an employé, 
who worked where he was directed. He sometimes gave directions to 
other employés in regard to work in which they were engaged, and he 
had charge of the tools, and kept the time of the men. There was no 
évidence that Horner had been invested with authority respecting the 
work on hand, or that he had any authority to carry on the work, in 
the absence of the superintendent and foreman. The court, speaking 
by RoTHRocK, J., says: 

"It is not claimed that the defective snatcli-block was put in îposition for 
use by the direction of the superintendent, nor by Washer. It is claimed, 
however, that, as both were absent, Horner acted in the place of the superin- 
tendent, or, in other words, acted as and for the défendant, and that the 
snatch-bluck was used by his direction, and the Jury ail through the instruc- 
tions given them by the court were oharged upon the theory that there was 
évidence from which such a finding could be made. We do not tliink thèse 
instructions were proper under the évidence, * * * because there is no 
évidence that Horner had authority to direct what machinery or appliances 
should be used.' He had neither the authority of selecting nor the power to 
put machinery in place, and we may say, further, that there is no sufflcient 
évidence that Horner had anyageucy wliateveiiiu fact, in putting the defect- 
ive snatch-block in use." 
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The fects of that caae preclude Ihe possibility of an inference being 
drawn that the défendants, either personally or through their superin- 
tendant or foreman, did, or intended to, invest Horner with authority 
to perform any of their personal duties respecting machinery or appli- 
ances. The case of Lund v. Lumher Co., 41 Fed. Rep. 202, is cited by 
both parties on this motion. In that case, Campbell, the superintend- 
ent, was the alter ego of the corporation, and ordered Lynch to haul a 
barge ont of the water; and no spécial instructions were given him as 
to the machinery for hauling it out, or as to the appliances to be used. 
Défendants had in their saw-mill near the barge chains and ropes, old 
and new, and blocks and tackle, and Lynch sélect ed an unsafe rope, 
and on account of its defective condition plaintiff was injured. It was 
lield that Lynch had authoritj' to sélect the rope, and that he was négli- 
gent in so doing, and that the négligence consisted in performing the 
Personal duty of the master. In the case at bar Peterson was given gên- 
erai instructions to let the intake down and rivet it onto the wheel case. 
This direction carried with it, by necessary implication, the authority to 
sélect and use appliances appropriate ibr that work, unless the fact that 
the Twin City Iron- Works tackle being there at the work, as disclosed 
by the évidence, was a fuU compliance on the part of the défendants 
with their personal duty in furnishing suitable machinery for that work. 
For reasons belbre stated, I do not think that fact, in view of the évi- 
dence in this case, was such a compliance with the défendants' personal 
duty as to relieve them of responsibility. 

The case of Felch v. Allen, 98 Mass. 672, cited by the défendant, is not 
applicable. A brief statement of the case, and a single extract from the 
opinion, is sufficient to distinguish this case. The défendants were trans- 
ferring their chair factory from the basement to the attic. Plaintiff and 
one Hussey, common laborers employed by défendants, were directed 
by the foreman to move the stock. They carried up several loads of 
chair-stuff in baskets, when Hussey proposed that in order to relieve 
them from ail fatigue in going up and down stairs they should use the 
elevator, which ran from the basement to the attic. It was an unsafe 
elevator, and the rope by which it was raised and lowered was worn 
and defective. The rope broke while plaintiff and bis co-laborer were 
so using it, and the plaintiff was injured. It was not used by order of 
the foreman or défendants, and they did not know that it was being 
used. It was not provided for their use, and it was not necessary to 
use it. The plaintiff and the other co-laborer used it simply for their 
own convenience, and without the knowledge or authority of the défend- 
ants or their représentative. On page 674 of the opinion, Hoab, J., 
says : 

"The case, then, is simply this, that two servants of a common master are 
employed upon the same work; that one of them, without authority from his 
master, directs the other to use a machine for a dangerous and improper pur- 
pose, for which it was not intended and provided; that he complies, and re- 
ceives an injury. ïhere is no principle of law which will make the employer 
answerable for the damages in such a case. " 
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The jury liavé -found, uhder the instruction oftBé court, that Peter- 
son was acting under the nuthbrity of the defendài^tS ia selecting, pro-, 
viding, and placing the defective rope and tacklej 'that he negligently 
performed the duty; and that the plaintiff, by rèason thèreof, was in- 
jured. Peterson fetood in the place of and represented the défendants 
in respect to thèse personal duties that rested upon them, and his acts 
and omissions in respect thereto were the acts and omissions of the de- 
fendants, and they must abide the resuit. Andersen v. Bmnett, (Or.) 19 
Pac. Rep. 765. ' The motion for a new trial iâ denied. 

Nelson, J., concurs. 



Griffith V. Bamimoeb & 0. R. Co, 
(Circuit Court, S. D. OMo, E. JJ. December 17, 1890.) 

1. VLkTUROJiD COMPANIES — ACCIDENTS AT CROSSINGS — NEGLIGENCE — BXJRDEW OV PkOOF. 

The mère fact that plaintiS was injured by a ti-ain at a railroad crossing is not of 
itself Bufilcient to entitle him torecover damages therefor agaiast the railroad Com- 
pany, but the burden is on him to show by a prépondérance of évidence that the 
accident was due to some négligence on the part of the company. 

3. Same^^Pbepondekance op Evidence— What Constitutes. 

By the requirement that négligence shall be establiahed by a prépondérance of 
évidence, it is intended that the évidence adduced to show snch neo;ligence shall 
make a stronger impression on the jury than that produced to rebut it, without re- 
gard to the mère number of witnesses who testify to the facts on either side. 

8. BAME— CONTKIBUTOKT NEGLIGENCE. 

Though it sbould be shown that défendant had been négligent In failing to blow 
the whistle and ring the bell on approaching the crossing, plaintifT oannot recover 
where the accident was due to his own négligence in not looktng and listening for 
the train with a degrés of care proportioned to the likelihood of such train passlng 
at that time, and the difficulty of seeing and hearing it. 

4. SaME — SiGNALS — ArFIKMATIVB AND NEGATIVE TeSTIMONT — RELATIVE WeiGHT. 

Other things being equal, the testimony of the engineer and flreman of the train 
that the whistle was blown and the bell run^ as it approached the crossing is enti- 
tled to more weight than the négative testimony of other witnesses that they did 
not hear either or both. 

5. Samb— Excessive Speed. 

Forty or f orty-five miles an hour is not an excessive speed at which to approach 
a railroad crossing in the country, where the train which is running at that speed 
bas a whistle and a bell which can be heard at the distance of a mile »t least. 

6. Same — Damages. 

Where there is no évidence that the injury was Inflicted on plaintiff willfully and 
intentlonally, none but compensatory damages are to be allowed. 

7. Samb — Permanent Xnjcrt — Evidence. 

Evidence that plaintiff suffiered from convulsions and eplle]>tic fits after the in- 
jury, which he had never done before, is compétent to be cousidered as tending to 
show that the injury is permanent. 

8. Bame — Négligence op Dépendant — Evidence. 

Evidence that after striking plaintiff the train ran to the next station without 
stopping is immaterial on the question of négligence before the accident, where the 
engineer and flreman testify that they did not see plaintiff, and there is no évidence 
of wanton négligence on defendant's part. 
B. Same^New Trial — ^Nbwlt-Discoverbd Evidence. 

Affldavits on behalf of défendant that certain persons would testify that plaintiff 
had suffered from epileptic flts, which were sought to be attributed to his injuries, 
before the accident as well as af tei-wards, are no çround for a new trial, where 
tbose persons ttiemselves make affîdavit that such is not the fact, and that they 
wiU not so testify. 
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10. Bahb— SntBOTioir oï Vekmct. 

Thongh there is positive évidence that the whistle was blown before the train 
reacbea the crossing, the court cannot direct a verdict for défendant where some 
of the witnesses testif J' that the vyhistle was blown more than 2,000 feet from the 
crOBBing, instead of witbin 80 or 100 rods of it, as required by Bev. St. Ohio, § 8386. 

11. JUDOMBNT— AMOOKT— INTEBBST ON VERDICT PeNDING STAT. 

Wbere in Buch case there was af ter verdict a stay of proceedings pending motion 
for new trial, whicb motion was overruled, judgment will be entered for the amount 
of the verdict, vrith interest from the date of the verdict to the date of the Judg- 
ment; sucb ailowance being within the equity of the statute, (Rev. St. U. B. § 966.) 

12. Bailroaj) CoMPAîfiBS— Accidents at Crossinos — Imputed Nboligence. 

In an action against a railroad company foi" Personal injuries at a crossing, it was 
sbown that plaintifl, a young girl, was in a carriuge witû her mother, and that the 
latt«r was drivlng when the accident ocourred. Held that, while the mother's 
négligence cannot be impuced to plaintifl, it was as mucb the latter's duty to 
suggest the necessary précautions, and to protest if tbey were not taken, as it was 
the mother's duty to take them. 

At Law. Charge to the jury. 
S. M. Hunter, for plaintifl". 
J. H. CMim, for défendant. 

Sage, J., {praUy.) This action 19 to recover damages against the Bal- 
timore & Ohio Railroad Company for injuries received on the Ist of Au- 
gust, 1888, at Locust Grove crossing, about four and one-half miles south 
of Newark, by the collision of a train with the horse and buggy in which 
the plaintifif was then riding vyith her mother, who was driving. The 
accident occurred about 12 o'clock at noon of that day. The testimony 
of the mother is that, between 10 and 11 o'clock, she started with 
her daughter from their home, 12 miles from Newark, intending to 
go to that city. They were in a phaeton buggy, the top of which 
was up, and the side curtains off, so that the view was unobstructed. 
When they reached "Hog Run Bridge," as it was called in the testimony, 
which is about a quarter of a mile from the crossing, they began, ac- 
cording to her testimony, to watch for the train. She states that they 
were watching for the noon train. They drove very carefuUy, according 
to her évidence. There was no sign of the train. Passing from the 
bridge, they went up a little hill, where they could see the track, and 
could hâve seen the train if it had been there; but they saw no train. 
Passing on up to the top of the hill, they drove carefully. Saw no sign 
of the train. At the top they stopped and listened, but heard nothing, 
and then drove slowly down the hill. She testifies that at the top of 
thç hill they were about 50 yards from the crossing; that it was near 
train time, or, as she expresses it, "it was very close." Must bave been 
12 o'clock, she testifies, and that the noon train was due at 12. Accord- 
ing to this testimony, gentlemen, the mother knew that the time for the 
approach of the train was at hand. Then, according to her testimony, 
they went down the hill slowly. On the right-hand side, which was 
the side from which the train from the south would approach, there 
iS; a bank, and a field of growing corn, 10 or 12 feet high, which, 
ehe States, shut out any view of the train; that by reason of thèse ob- 
etructions they could not see the track nor an approaching train untij, as 
ehe expressed it in her testimpny, they were within a very shqrt distance 
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from the track. You will remember the testirnony, gentlemen, îndi- 
catiugi perhaps, as far as where I am sitting to that corner of the win- 
dow, — about 40 feet. When the horse's two fore feet were upon the 
track, they saw the train coming, as she expresses it, "like lightning," 
within a few yards of them. Her daughter threw up her hands and 
said: "Oh, ma!" and that was ail that was said. Instantly the horse 
was struck in the neck and shonlder, and thrown some 60 feet, the 
phaeton some 30 feet, the daughter underneath, the mother rendered 
unconscious. She first regained herconsciousness, and then managed to 
assist her daughter to a house near by. It is admitted that the daughter 
would testify that she had no recollection whatever of any of the facts 
that occurred. That is not a remarkable circumstance, gentlemen. It 
seems to bea merciful dispensation of Providence to paralyze the faculties 
and the feelings, so that, so far as it has been possible to investigate the 
matter, the gênerai opinion of those who hâve given attention to it is 
that, even in the most dangerous and apparently painful accidents, there 
may be little actual pain or suff'ering at the time, but rather an uncon- 
sciousness, which renders the sufFer^r unable, in most instances, to rec- 
ollect anything that occurred. At ail events, it is admitted that this 
plaintifif would testify that she remembered nothing whatever of the 
ci rcum stances. The mother testifies that they heard no whistle; that 
they were listening for it; and that they heard no bell. Now, upon 
cross-examination, she testified that from the end of the field of grow- 
ing corn, — that is, from the lower edge of the growing corn, — to the 
track, the distance was about equal to that from one corner of the court- 
room on the other side of the hall to the corner diagonally opposite, — 
I suppose 40 or 50 feet; and one witness (Mr. Holtzberry) testifies 
for the plaintifif (he was sitting in the smoking-car as the train ap- 
proached, and the window of the car where he was sitting was up) that 
he remembers the approach of the train to that crossing on that day; that 
there was a whistle just when the train crossed Hog Run bridge, (rail- 
road bridge,) and that was ail the signal that he heard; that he did not 
hear the bell ring. There was the testirnony of other witnesses that 
while the train was in rapid motion it would not be possible to hear the 
ringing of the bell on the train, even in the smoking-car. This witness, 
however, testified that he put his head out; was going to look to see 
whether he could see a coal train, which was following the passenger 
train, coming behind them, with référence to which you hâve heard the 
testimony. When he first put his head out, he looked in front, and 
saw the horse just coming down the steep bank onto the railroad track, 
and then the collision occurred, and he saw two persons, — one thrown 
towards the ttain, and the other towards the side of the hill; that it 
was about 75 yards from the crossing that he saw what I bave stated 
to 3'ou. If that was true, gentlemen, why, it necessarily foUows, it 
seems to me, that those in the buggy could see him, — that is, could 
see at least as far back on the train as to the smoking-car, — for the very 
obvions reason that if I, sitting hère, can see the juror sitting in the 
corner, he, sitting in the corner, must be able to see me; and therefore, 
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according to this testimony, the train was visible to the occupants of the 
phaeton before, the phaeton reached the track. Now, gentlemen, as to 
the testimony in this case, you are to be the judges. It is my duty to 
give you such instructions concerning the law as may be necessary for 
the proper understanding and construction of the testimony. Whatever 
I may say about the testimony will be only for the purpose of enabling 
me to make more clearly understood what I hâve to say about the law, 
leaving to you to décide, not by what I may say, but by your own ree- 
ollection, what the facts are. 

The ground of recovery in such an action as this must be the négli- 
gence of the défendant. That is not to be inferred as matter of course, 
nor from the mère fact of the occurrence of the accident; in other words, 
the happening of the event does not raise the presumption of négligence 
on the part of the défendant. The burden of proof is upon the plaintifiF, 
by which it is meant that it is necessary for the plaintiff to establish, by 
a fair prépondérance of testimony, that the négligence which is required 
to entitle a recovery occurred. By a prépondérance of testimony is not 
meant, necessarily, by a greater number of witnesses, but that the testi- 
mony shall fairly preponderate, — that is, make the stronger impression 
upon your minds. For instance, one witness may create a stronger im- 
pression upon a jury, and properly so, than half a dozen witnesses tes- 
tifying to the contrary, because by the manner, candor, and intelligence 
of a witness his or her testimony may so impress itself upon the jury as 
to overcome in weight the testimony of half a dozen other witnesses. 
That is what is meant by a prépondérance of évidence, — that it shall 
produce a stronger impression. Ordinarily, witnesses being equal in 
other respects, the number of witnesses would control; but, as I ha^e 
just stated, it is not necessarily so. Now there are mutual duties at- 
tending the approach of a train and the approach of travelers where the 
railroad crosses the highway at grade. The law requires that the rail- 
way Company, under such circumstances, shall sound its whistle at a 
distance of at least 80 rods, and not more than 100 rods, from the place 
of Crossing, and that the bell shall be rung continuously until the ejigine 
passes the crossing; and the law of Ohio expressly provides that, if 
either or both thèse signais are omitted, the railroad company shall be 
liable for any injury or accident happening by reason thereof. I will 
hâve occasion to speak of this further on. There is a duty also upon 
the plaintiff in every case, and that is to exercise ordinary care and pru- 
dence in approaching a crossing, taking into account the périls to be en- 
countered, and ail the other circumstances attending the approach. The 
degree of care required is that which persons of ordinary care and pru- 
dence are accustomed to employ for safety under like circumstances. It 
is the duty of a person approaching such a crossing to look and listen, 
whether he be in a vehicle or on foot, — to watch for the approach of the 
train; and especially, gentlemen, if the person approaching knows that 
a train is to be expected at or about the time, is this duty of watching 
and of listening and of care increased, because, manifestly , the care must 
be according to the circumstances; and if the crossing be a dangeroua 
v.44F,no.8— 37 
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one, that only makes it incumbent upon the traveler approaching to 
exercise greater care. A-t the same time, the person approaching haa 
a right to expect that the whistle will be sounded, as required by law, 
and thebell rung; and yet the failure to sound the whistle or to ring the 
bell would not necessarily détermine the case, because there is a rule re- 
lating to what is termed " contributory négligence" that must always be 
kept in view in passing upon cases of this character. If the party in- 
jured and claiming damages has, bj' his own carelessness or négligence, 
contributed materially to the injury, that is fatal to a recovery, because 
the law will not apportion the négligence. If the injury is chargeable 
in part to the négligence of the plaintiff, and in part to the négligence 
of the défendant, — in other words, if the négligence of the défendant, 
although it actually existed, would not hâve caused the injury but for 
the contributory négligence of the plaintiff, — then the plaintiff cannot 
recover, because the law does not recognize that there can be any divis- 
ion,— that there can be any computation and apportionment of the de- 
grees bf négligence in such case. There is a department of the law, in 
admiralty, where collisions occur between vessels at sea, where it is held 
that, if both parties beiu fault, the damages shall be apportioned; but 
•that is an exception. On the land, whenever both parties are in fault, 
that circumstance is fatal to a recovery, unless it appear that, notwith- 
standing the négligence of the plaintiff", the défendant might hâve 
avoided the injury; and there is no testimony in this case which makes 
that portion of the rule applicable, so far as I remember the testimony. 
New whether the whistle was sounded dépends upon the weight which 
you give to the évidence of the witnesses in the case, pro and am. I 
think that the mother of the plaintiff does not testify that it was not 
sounded, but she does testify that she did not hear it. I do not remem- 
ber myself, gentlemen, that there is any other witness in the case who 
testifies that the whistle was not sounded. On the contrary, according 
to my recollection, every witness who testified upon that subject testi- 
fies that it was sounded. Some testify that it was sounded just as the 
locomotive came upon the Hog Run bridge; others, and perhaps a ma- 
jority, that it sounded after the locomotive left the Hog Run bridge, 
and was approaching the crossing; that it was a whistle of about five 
seconds,— one long whistle. Upon the subject of the ringing of the 
bell, the testimony of the plaintiff is that she did not hear it. The tes- 
timony of several witnesses is that they did not hear it. The testimony 
also is that it was not possible to hear that bell on the train while it was 
in rapid motion; the gênerai testimony in the case being that the train 
was moving at from 40.to 45 miles an hour. The engineer and the 
fireman testify positivély that the bell was rung, and, other things be- 
ing equal, that testimony is entitled to greater weight than the négative 
testimony^ because there is a rule of évidence or presumption that or- 
dinarily a witness who testifies to an affirmative is to be preferred to one 
who testifies to a négative, because he who testifies to the négative may 
hâve forgotten. It is possible to forget a thing that did happen; it is 
not possible to rememba: a thing that never happened. That is a rule 
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recognized in the text-books, and it has been expressly recognized by 
the suprême court of the United States. But, alter ail, gentlemen, it 
is for you to décide whether the whistle was sounded, whether the bell 
was rung. 

Something has been said in the course of argument with référence to 
the speed of the train. Gentlemen, I do not understand that it is the 
duty of those in charge of a railroâd train to slow up upon approachirig a 
Crossing, Gne object of railroâd passenger transportation is to accomplish 
a high rate of speed. The statute has prescribed the signais which are 
to be given, and they furnish the précaution which is ordinarily to be 
observed in approaching a crossing. There is a rule that when a train 
is passing through the streets oi' a city or town, — and it may apply in 
the immédiate vicinity, where a large number of persons may be ex- 
pected to be passing, — that the speed shall be slacked aecording to cir- 
cumstances; but ordinarily the rule requires only that the proper sig- 
nais shall be given. For instance, in this case, the testimony is that 
the whistle could be heard a distance of two or three miles, (as I recol- 
lect the testimony, certainly a distance of a mile,) which is greater than 
the distance between the train, when, aecording to the testimony, the 
whistle was sounded, and the plaintiff and her mother in the buggy. 
There is testimony that the bell could be heard for at least as far, and 
in the country, where ordinarily everything is quiet, and but few per- 
sons passing, the roadnot crowded, thèse signais would generally be suf- 
ficient to properly guard against danger at the crossing, if they were 
sounded. Now, gentlemen, I bave to say to you, with référence to the 
approach of the pJaintiff and her mother to this track, that if at a dis- 
tance equal to that indicated by the mother (the Une across the court- 
room) from the place where the horse was struck the track could be 
seen, and if they knew, as the mother testifies they did, that it was 
about the tinie for the train, it was unquestionably their duty to stop 
and listen there, The lact that between the top of the hill, at a dis- 
tance of 50 yards from the track, they were at the last point where 
they could see the train, and from there down to the end of tbecorn-field 
they had been passing over a little pièce of road where the track and 
the train were not visible, would make it the more necessary to stop 
and take the précaution of looking and listening before going on the 
track. Now is there any évidence in the case that they did stop, or is 
the évidence, on the other hand, that they continued, slowly, it is true, 
but nevertheless without stopping, from the top of the hill right onto 
the track? ' If that was the case, gentlemen, why, sad as the résulta 
were, the claim against the railroâd company could not be maintained. 
It is not the mère fact of the happening of the accident that lays the 
foundation for a recovery. It must be based upon satisfactory proof 
that there was not only négligence on the part of the défendant, but 
that there was no contributory négligence on the part of the plaintiff. 
With référence to the proposition that there was contributory négligence, 
the burden of proof is upon the défendant, and you must be satisfied 
of that by a prépondérance of évidence before you find that there was 
contributory négligence. 
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If you find that this accident occurred by reason of the négligence of 
the défendant, and that there was no con tribu tory négligence immedi- 
ately contributing to the injury on the part of the plaintiff, then you 
corne to the question of damages. The damages in such a case as this 
should be compensatory; that is, they should be sufScient to make the 
plaintiff whole, — to compensate for the injury, — not beyond that. Noth- 
ing beyond that should ever be allowed unless the évidence satisfies a 
jury that there was a willful or intentional commission of the injury; 
and there is no testimony in that direction in this case. A proper com- 
pensation for the pain and sufifering should be niade, and, if damages 
be claimed for permanent injury, as they are in this case, the rule is that 
it myst be reasonably certain that the injury is permanent, and that it 
resulted from the accident, I must say to you, gentlemen, that the facts, 
if they exist, that this plaintiff is suffering from convulsions, to which 
she neverwas subject before this injury; that they are brought on by any 
excitement, (and I think that the only testimony upon this point is to 
that effect;) that they continue without any sign of improvement, — 
would be very strong indications that the injury is permanent. There 
is no testimony upon that subject exceptiug what is offered on behalf of 
the plaintiff. It is said that probably the permanence of the injury can 
still be avoided by the opération of "trephining," as it is called, which 
consists in cutting ont a section of the skull, lifting it, and remedying 
the dépression of the inner table of the skull, which is supposed to cause 
the pressure against the brain at that locality, and to be the cause of 
the convulsions to which this plaintiff, according to the testimony, is 
subject. But, gentlemen, I need scarcely say to you that if you come 
to this question of damages, your finding ought to be exclusively upon 
the testimony; and that there is no rule of law or of reason or of right 
which makes it proper to give any greater damages against a railroad 
Company than should be given against an individual in like circum- 
stances. Your duty and mine in this case is entireiy apart from any 
feeling of sympathy or pity. It is simply and only to do what is right 
under the circumstances. 

But before you come to the question of damages, you must be satis- 
fied that there is a case for damages. If, upon the testimony, you find 
that the whistle was sounded and that the bel! was rung, that there was 
no négligence on the part of the défendant, why, of course, that is the 
end of the case. And if you find that either of thèse was omitted, and 
that nevertheless the plaintiff, or her mother without remonstrance from 
her, suffered or moved onto that track without stopping to Idok or listen; 
why that would be the end of the case. It is said, and said very truly, 
that the plaintiff would not be responsible for the négligence of her 
mother, who was driving. That is true, but in that event it was just as 
much her duty to look and listen as it was the duty of Ihe mother, and 
just as much her duty to suggest that they should stop and look and 
listen as it was the duty of the mother to stop and look and listen, and 
her duty to protest if that was not done. 

I ha,ve been asked to giye you some charges, a portion of which I will 
give you. 
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With référence to the speed of the train, I do net tliink, gentlemen, 
that that, of itself, can be considered as tending to sustain the charge of 
négligence in the management of the train, as alleged in the pétition. I 
think, as I said to you before, that they hâve the right to move the train 
rapidly. They are under the requirement, however, to give the proper 
signais. Of course, where the crossing is very dangerous, and the sur- 
roundings are such that the whistle is not likely to be heard, the train 
ought to be slowed up. 

The testimony is that the train did not stop after the accident, but 
proceeded directly on to Newark. With référence to that, the engineer 
says that he did not see the horse or the wagon; did not know anytbing 
about the accident, until some time after they had passed. The firpman 
just at the moment of striking did see the horde, and saw a pièce of the 
shaft of the buggy fly past the window. He communicated it to the 
engineer. Well, gentlemen, if it were a question whether this injory 
was wantonly inflicted, I thiuk that testimony would be significant. If 
tbere were anything indicating that there was any intention or any wan- 
ton disregard of the safety of thèse people, the fact that the train was 
moved right on by, without stopping it, would be proper to be consid- 
ered. There is no such testimony, and therefore what occurred after 
the accident could hardly be said to hâve any bearing upon the question 
of négligence before the accident. 

"If the plaintiff, immediateiy before the horse stepped on the track, 
could hâve seen the approaching train in time to stop, had she looked, 
the presumption is that she did not look, or, if she did look, that she 
did not heed what she saw, and in either case she wàs négligent, and can- 
not recover.^' That I give to you. It is in substance what I hâve al- 
ready given you in charge. 

"If the plaintiff could hâve heard the whistle sounded, and did not 
hear it because she did not listen for it, or, having heard it, did not hebd 
it, she was in either case guilty of contributory négligence, and cannot 
recover." That is correct, also. 

With référence to the sounding of the whistle, gentlemen, I think it 
proper to call your attention to the considération that this was a cross- 
ing which, according to the testimony of the mother, both the plaintiff 
and her mother were well acquainted with. It was on the road between 
their home and Newark, and they passed over it frequently. Now we 
ail know that sounds to which we are accustomed we sometimes hear 
without being conscious thereof, — without taking note; and in weighing 
the testimony as to the sounding of the whistle and the ringing of the 
bell it is fair to take that into account; but, on the other hand, take also 
into account the testimony of the mother that they were looking and 
watcbing for the train, which would tend to cause them to notice the 
sounding of the whistle, if it was sounded. 

"The fact that this was a dangerous crossing increased the care re^ 
quired of the plaintifif in approaching and driving over it in proportion 
to the danger to be apprehended. If the crossing was extraordinarily 
dangeroua, it required extraordinary care and caution on the part of the 
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plaintiff jto asoeTtain if a train was approaching, and, failing in this,she 
cannot recover." That is correct, also, and y ou are to take into axîcount 
■in connection "with what I hâve already said with référence to the fact 
;that they were aware, that it was about the time when the train was to 
.be expected, and that that imposed upon them still greater care and 
caution. And then there is another instruction which I hâve already 
giv.enyou, in substance, and which I need not repeat. 

Thèse, gentlemen, are ail the suggestions that it occurs to me to give 
to you. Yqu may take the case, gentlemen. 



ON MOTION FOR NEW TBIAL. 
(December 12, 1890.) 

Sage, J. The first ground upon which a new trial îs asked is newly- 
discovered évidence. It appeared upon the trial that the plaintiff has 
been, since the accident which caused the injury for which she seeks re- 
covery, subject to epileptic fats. The testiœony of the physicians on 
her behalf tended to prove that thèse were caused by the dépression of 
the iiiner table of the frontal bone of the skull, by concussion at the 
time of the accident, and conséquent pressure upon the brain. The de- 
fendant now produces afïàdavits that several persons (naming them) hâve 
stated, and will testily, thât the plaintiff was subject to epileptic fits 
before the time of tho accident. But. on the other hand, the plaintiff 
produces affidavits from each one of the persons named, denying having 
made such statements, and denying that the facts existed to -which it 
was said they would testily. This ground for new trial is therefore not 
sustained. 

The next ground is that the court erred in not directing a verdict for 
,the défendante It is argued in support that the only négligence alleged 
or sought to be proven against the défendant was the failure to sound 
the whistle of the locomotive and to ring the bell, and that the proof 
was ail the other way so clearly that the verdict should hâve been directed 
as asked. With référence to the sounding of the whistle, several wit- 
nesses, including the engineer and fireman, did testify that it was sounded, 
and, while quite a number of persons testified that they did not hear it, 
no one testified that it was not sounded. But some of the witnesses testi- 
fied positively that the sounding of the whistle was at Hog Run bridge, 
which; according to the testimony, is 2,430 feet from the crossing 
where the accident occurred, and that it continued about five seconds, 
the train running at the rate of 40 miles an hour, or 56 feet per second. 
From the whistling-post to the crossing the distance is 1,080 feet, so 
that, according to that testimony, the whistle was not sounded when the 
train was nearer than 2,150 feet to the crossing. Section 3336, Rev. St. 
Ohio, provides that the engineer or person in charge of the locomotive 
in motion, approaching a road-crossing at grade, (and such was the cross- 
ing where the accident in this case occurred,) shall sound the whistle at 
» distance of atleast 80 and not further than 100 rods from thé place 
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oï Crossing, and ring the bell continuously, until the fingine passes thè 
Crossing. Section 3337 makes the company liable in damages to any 
person injured in person or property by failure to give the signais as pro- 
vided in section 8386. Now as to the ringing of the bell Ihe testimony 
is conflicting. There were witnesses who testified that the bell was rang, 
and others who testified that it was not rung, and still others who testi- 
fied thatthey did not hear it. The plaintiff and her mother, according 
to the mother's testimony, were looking and listening for the train as they 
approached the track. They knew that it was about due, and they 
were anxious about the crossing. They would, therefore, bave been 
likely to hear the whistle, if sounded, or the bell, if rung. As to the 
sounding of the whistle, the jury were oharged, in accordance with the^ 
rule laid down in the text-booka and in Stitt v. Huidekopers, 17 WalLi 
894, that "ordinarily, a witness who testiôes to an affimative is to bé 
preferred lo one who testifies to a négative, because he who testifies to 
a négative may hâve forgotten. It is not possible to remember a thingi 
that never existed." But, after ail, that is only the statement of a rulei 
with référence to the weight of testimony, and it would not authorize 
a court to détermine the fact where the case was being tried to a jury. 
There was aiSrmative testimony that the sounding of the whistle waa 
not within the distance required by the Ohio statute, and therefore not 
the signai required to be given to relieve the Company from the charge 
of négligence; and there was also positive testimony that the bell was not 
rung as the train approached the crossing, The case was not one, there- 
fore, in which the court could rightly hâve directed a verdict for the 
défendant. 

The next ground for new trial is that the court erred in charging that 
the burden of proving contributory négligence was upon the défendant. 
It is admitted that the charge was in accordance with the gênerai rnle in 
the United States courts; but it is urged that this action is one under 
and by virtue of sections 3336 and 3337 of the Ohio Statutes. Section 
3336 makes every engineer or person in charge of a locomotive engine 
moving upon its road, who fails to comply with the provisions of sec- 
tion 3337, personally liable to a penalty of not less than $50 or more than 
$100, and also makes the company liable in damages for such neglect^ 
where the injury results therefrom, Counsel for défendant elaims that 
therefore the rule of évidence must be as recognized in the state courts; 
that to warrant a recovery it must be shown that the failure to give signala 
was the proximate cause of the accident, and that the burden of proving 
contributory négligence is on the plaintiff. Pennsylvania Oo. v. Rathi 
géb, 32 Ohio St. 72. The answer to this proposition is twofold: Fïrst. 
This is not a statutory action. It is true that the failure tosound the whistle 
and to ring the bell is alleged as négligence on the part of the défendant; 
But the case stated in the pétition is clearly upon the common-law liai 
bility of the défendant. The statute, however, may be referred to to 
détermine what constitutes négligence in Ohio as to giving signais on 
àpproaching a crossing. Seamd. If it were an action under the statutes^ 
I do not think the rule relating to the burden of proof would thereby ba 
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ehanged. The contrary bas been held by the suprême court of the United 
States. RaUroad Co. v. Mares, 123 U. S. 710-721, 8 Sup. Ct. Rep. 321. 

The next ground for motion for a new trial is that the jury disregarded 
the charge of the court. I do not think this is sustained. It was con- 
ceded upon the trial that the plaintifF herself had no recollection of 
■what occurred atthetiœeof the accident, and therefore could not testify. 
She was placed upon the stand, and a question put to her; but the ex- 
citement of the situation brought an epileptic fit upon her, and it was 
necessary to take her from the stand, and away from the court-room. It 
was then stipulated that she could remember nothing about the accident. 
The mother, however, who wasriding with her daughter, and driving, 
testified that they drove very slowly as they approached the track, and 
that both she and her daughter were continuously looking and listening. 
A short distance before they reached the crossing, according to her testi- 
mony, they stopped, and looked and listened. Her testimony therefore 
tended to prove that ail the précautions that were necessary were taken 
by her iand by her daughter, and therefore that the négligence com- 
plained of on their partdid not exist. 

It is further urged that the verdict is against the weigbt of the évi- 
dence. 1 hâve examined the stenographer's report, and am satisfied 
that the case was one for the détermination of the facts by the jury, 
and that, whatever may be my own opinion as to the correct findings of 
fact to be made, it is my duty to leave the parties to abide by the ver- 
dict. The motion for a new trial will be overruled. 

This case was tried at the June term. The motion for new trial was 
argued at Cincinnati, just before the présent term of the court at Colum- 
bus. The verdict was for $5,000. The eounsel for the plaintifï, de- 
siring that ther&should be no review of this case by the suprême court, 
nôw moves for judgment for the amount of the verdict, without inter- 
est. Counsel for the défendant, on the other hand, insista that the judg- 
ment shall be with interest from the date of the verdict until the enter- 
ing of the judgment. Counsel for the plaintifif claims that this court 
should foUow the law and procédure of Ohio in matters not otherwise 
provided for by the laws of the United States, including the entering of 
judgments in cases of tort, and reiers to the Revised Statutes of the 
United States, section 966. He refers also to section 3181 of the Re- 
vised Statutes of Ohio, which provides for interest upon ail judgments, 
decrees, and orders of auy judicial tribunal for the payment of money, 
but not for interest upon verdicts; and he insists that the judgment 
should be for the amount of the verdict, without interest. The conten- 
tion of counsel for the défendant is that the provisions of section 966 of 
the Revised Statutes of the United States, and of section 3181 of the 
Revised Statutes of Ohio, with regard to interest on judgments, are sub- 
staqtially the same, and that the construction of the statutes should be 
the same. Also that, under section 5375, Rev. St. Ohio, a judgment 
becomes a lien on the lands of the judgment debtor within the county 
from the first day bf the term; and so in the fédéral courts the judgment 
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becomes a lien on the lands of the judgment debtor withîn the jurisrlic- 
tion of the court froni the first day of the term at which it wais rendored. 
MassingUl v. Dmans, 7 How. 760. His argument is that in Ohio, under 
this statute, judgments hâve always drawn interest from the day they 
become liens; quoting from the décision of the Scioto district court, 1859, 
(Knihle v. ConnoUy, 1 West Law Month. 402,) as foUows: 

"A judgment rendered in an action pending at the first day oi the term 
draws interest from that day, and includes interest on tlie debt up to that 
daj'. Judgments on confession, in actions commenced dnring tbe same term, 
take effect only from the day of entry, drawing interest from that day, and 
Inclade interest on the debt up to that day. " 

Sproafs Ex'r V. CuOer, Wright, 157,(1832:) «Interest will he allowed 
on awards and verdicts, where payment is delayed, up to the time of 
judgment." 

He also cites Reâjidd v. Irm Co., 110 U. S. 177, 3 Sup. Ct. Rep. 670; 
Owens V. Bailroad Co., 36 Fed. Rep. 716; Steam-Ship Co. v. Merchant, 133 
U. S. 375, 379, 10 Sup. Ct. Rep. 397; iVéïo York El. R. Co. v. F^h Nat. 
Bank, 118 U. S. 608, 7 Sup. Ct. Rep. 23; ThePatapgco, 12 Wall. 451. 

Counsel for the plaintiff, in answer to the citation of Steartv-Ship Co. v. 
Merchant and New York El. R. Co. v. Fijïh Nat. Bank, cites Bailey v. 
Mayor, etc., 7 Hill, 146, and refers to the fact that in the state of New 
York interest is by statute allowed from the date of the verdict. I bave 
conferred with the circuit judge upon this question, and the conclusions 
in which we concur are as foUows: That it is proper to allow interes,t 
on the verdict from the date of its rendition up to tbe entry of judg- 
ment. This was donc below in Steam-Ship Co. v. Merchant, 133 U. S- 
376, 10 Sup. Ct. Rep. 397, and the suprême court sanctioned it, and 
entertained jurisdiction. It does not appear that the praetice wàs 
rested upon any New York statute. See, to the same point, Gunther v. 
Insurance Co., 10 Fed. Rep. 830, where Benedict, J., says: "The item 
of interest on tbe judgment from the day of the rendition of tbe verdi(Jt 
to the day of entry of the judgment, amounting to some $600, may be 
allowed. The deiay was caused by a stay of proceedings during tbe 
pendency of a motion for a new trial. This delay sbould not be M the 
plaintifiPs expense. The payment of interest meanwhile may properly 
be deemed a condition attached to the stay, or, if not, an entry of the 
judgiiient as of the date of entering the motion for new trial, might, if 
necessary to avoid damages to the plaintiff, be permitted; but I con- 
sider the item of interest on a verdict within the equity of the statute, 
(section 966,) and for that reason taxable," See National Bank v. Me- 
chanics' Nat. Bank, 94 U. S. 439, and Dowell v. Griswald, 5 Sawy. 24. 
To the same effect see Gunther v. Insurance Co., 20 Blatchf. 390, 10 
Fed. Rep. 830. In Gibson v. Cincinnati Enquirer Co., 5 Cent. Law J. 
446, (this circuit, Ohio,) the rule was laid down that where entry of 
Judgment is delayed by acts of the opposite party, interest on the ver- 
dict is proper, whether the action is in contract or tort. If the action 
is upon contract, the verdict should draw interest from the first day of 
the term; if ea: ddicto, from the date of the rendition of the verdict. 
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Tlie judgment will be entered^; with interest from date of verdict. 
This will give the défendant the right to sue out its writ of error. Where 
the.law will sanction it, tve should so apply it as to give tb9 losing aide 
an opportunité of review. 



i : ; BpTîiEB «. POOLE. 

{Ctreult Court, D. Massachusetts. December 80, 1890.) 

'jIdinTA''TOK 9V ACTIONa— KA.TIOHAI. Qakks. 

Aètions by the receiver df a national bànk agfatnst stockholdera for UMnmeats 
on tbe stock are subjeot to the state atatut«8 of limitations. 

^ AtLaw.' On motion to quash the wlitof«dr«/aaa«. 

^ ùliM^iow i4. JSanriej/, for plaintiff. 

I JiMZiouieU and 6«or<;e5L .Siaik, for défendant. I 

, V jGfeiT, J. This is an àcti«»h at law, brought by the receîver of the Pa- 
«ific National i Bank agaimst Seth B. Poole, to recover an assessment on 
rcertain shareaof stock ownedby him at the time of thé failureof the 
hank. The.writ is dated .March 14, 1883. On the 9th day of Febni- 
îary, 1884,; the defendapît Poole died, and on November 16, 1886, hia 
dèath waa suggested of reciord. January 28, 1887, the plaintifTs coun- 
â6l âled a pétition for a edrefimaato summon in the executors of defend- 
lant'sîwill, which Was granted and issued without notice ; Counsel' for 
the executqrs now appear specially, and move to quash the sdre fadaa 
and distûiss the suit, upbn the ground that the action is barred by the 
:following provision of the Public Statutes of Massachusetts, (chapter 
165, §8:) 

r "The citation [to exécutera ito appear and défend] shall not be issued af ter 
the e.]iipiratiQa of two yeara from the time such exeuutor or administrator bas 
,^iy^n t^^nd, for the discb^rge of his trust, if be bas given notice of bis ap- 
pointment.'as required by l^w." 

.', ilîl^e ex^qutors gave bond, on the 4th day of March, ,1884, and gava 
i^eipptiçe required by la^. The only question upon the présent mo- 
tipn is ;whether the Massachusetts statute of limitations is applicable to 
thiftcase, Section 914 oif the Revisèd Statutes provides that the prac- 
tiqe, pleading, and forms and mode of proceeding in the fédéral courts 
jEfhall çonform, as nçar asymay be, to those of the state. In actions of 
(t^i8)Char9,çter it bas b^en held that state statutes of limitation, where no 
fpecial provision bas been made by congress, forn) the rule of décision 
jip ijifi ,CQuy;te of tfie XJnijted Bi&im. . . JdcCluny y. SiUiman, S Pet. 270; 
Jk[çÉljr^1ie,yi. Cokf^, 13i Pet. S12; Ross v. Duvdl, Id. 45; Taylor v. Hdmea, 
,1;4: jre4i, Rep. 498, 5li; Price v. Yates,19 Alb. Law, J. 295, (1879;) 
i^aiik.v^.-fiaiton, 9 How. 02; Amy v. Dubuqm, 98 U.iS. 470; MUchdl 
T. C^rfe 110 V. S, 6?3, ,4 Si)p. et. Rep, 170. The'authoritiee cited 
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by the plaîntiff, takîng a contrary vîew, are cases wheré thé su'bject- 
matter is -within thé exclusive jurisdiction of the fédéral courts, like pat- 
ents, and they are not applicable to cases where the jurisdiction is eon-i 
current. The position taken by the plaintiff that this is, in substance, 
au action brought bythe government, and that thçrefore the statu te does 
not run, is not tenable. The fact that the receiver in this suit is proceed- 
ing under certain provisions of an act of congress establishing a national 
banking System does not make this in any proper sensé a government 
case. The government has no pecuniary interest in this suit. It is in 
fact a contest between creditors and a stockholder of the bank. 

It is further urged by the plaintiflf that section 955 of the Revised 
Statutes provides scirefacins as the process to be issued, without any lim- 
itation as to the time when the writ may issue. But it has been decided 
that section 956 is governed by the statute of limitations of the state. 
Barker v. Ladd, 3 Sawy. U; Price v. Yaies, 19 Alb. Law J. 295. That 
the Massachusetts statute provides one mode of bringing the parties 
before the court, and the fédéral statute another, is not material in this 
connection. Congress might adopt a totally différent System of plead- 
ing from that of the states, and yet the state statute of limitations woold 
apply. Motion granted. ' 



Lakb Scpeeiob Ship-Canal, Eailway & Ieon Co. v. Cumningham, 
Same v. Donahoe. Same v. Finan. 

{pircuit Qawrt, W. D. Michlgan, N. D. July 27, 1890.) 

%, Ejbctmrnt — Wheh Maintàinable — Gbants of Public Land — ^Voro Selkction— 
Confirmation. 

Wbere, under a grant of public lands to aid in the construction of a canal, a sé- 
lection ts made of lands whicb had been appropriated under a prior grant. and so 
were not subject to sélection under the later one, a subséquent act of congress con- 
flrming the lands to the canal company does not relata bai-k to the date of sélection 
so as to enable that company to maintain ejectment for the lands brought before 
tbe passage of the conflrming act. 

S, Public I^ands — Railboad Aid — Oveblappiîio Gbants — Buhrekdeb bt Okb 
Grantee. 

Where the limits of lands granted in aid of the construction of two branche^ of 
a railroad by the act of congress of lS5li overlap, a release and surrender of the 
lands in the common limits by descriptions, by a raiiroad company whicb has ao- 
quired the rights of both the original companies on those branches and by the gov- 
ernor of the state, in its behalf, to the United States, is a valid surrender of ail the 
lan4s within the common or overiapping limits. 

8. PoBLio Lands— GRANTs—PoKFEiTûHE—CoïiPiEMATiftiî TO Xnterveni'no Claimants. 
Act Cong. March 3, 18S9, declaring a forfeitui-e of certain lands theretofore 
granted to the state of Michigan, in aid of certain railroads, provides, in section 8, 
tbat "this act shall not be construed to préjudice' any rigfat of the Portage Lake 
Canal Qo. • • * to apply hereafter to the courta or to congress for any relief, 
légal çr équitable, to whicfa they may now be entitled. " Ueld, that this spécial pro- < 
Visioil<for the claims of the canal company excludeB it from the benefit of thé gênerai ' 
prçjti^ion^of section 3, whioh conflrms the titles of ail persOns to whom anyofBoch 
lands bave been disposed of under color of the public land laws, whei-e'the gorém- ' 
Bieat'iSétàiss the considération. 
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At Law. Action of ejectment. 

The'act of congress of June 3, 1856, granted certain lands in the up- 
per peninaula to aid in the construction of certain railroads, one of them 
having two branches, running from the Wisconsin line to Marquette and 
Ontonagon, respectively. The later act of July 5, 1862, authorized the 
relocation of the route of said railroad on a line from Marquette to the 
south much further east, and made another grant in aid of its construc- 
tion, upon condition that the lands originally granted along the route 
thus changed should be surrendered by the railroad company, upon 
whom they had been conferred, and by the state of Michigan to the 
United States. The Peninsuk Railroad Company, to which the lands 
on the Marquette branch had been assigned, executed such a surrender. 
After this, the Chicago & Northwestern Railroad Company, having ac- 
quired the rights of the companies upon both said branches to the lands 
along their lines, executed a surrender and release of ail the lands, by 
descjiptiona, on the Marquette branch irom the Wisconsin line, and the 
governor, in behalf of the state, executed to the United States a surren- 
der of the same lands. This being regarded by the interior department 
ag not fiUing.the requirements of the act of 1 862, the last-napied railroad 
company and the governor, upon the demand of the interior department, 
executed a further release and surrender of the lands on the Ontonagon 
branch. The présent suits involved the validity and effect of the first 
release by the Chicago & Northwestern Railroad Company and the gov- 
ernor upon the lands in the common limits of the branches, and also of 
the later releases of the lands in the clear limits of the Ontonagon ;branch. 
Act Cong; March 2, 1889, relàting to the forfeiture to the United States 
of lands theretofore granted to the state of Michigan, including those 
granted by the act ôf congress of June 3, 1856, in aid of certain rail- 
roads, which lands plaintiff herein claims by virtue of sélection under a 
subséquent gi^ht in aid of its predecessor, (the Portage Laké Canal Com- 
pany, )pro vides in section 2 that "this act shall not be construed to préju- 
dice any right of the Portage Lake Canal Co. * * * to apply hereafter 
to the courts or to congress for any légal or équitable relief to which they 
may now be entitled." Section 3, in gênerai terms, confirms the titles 
of ail those to whom any of such lands had been disposed of by the 
propéi" bfScers of the United States, or by sélections of the state of Mich- 
igan, under colorof the public land laws, iu ail cases where the govern- 
ment retains the considération for such disposai. 
-. D. H. Bull and John F. DiUon, for plaintiff. 

B.yboper and D. M DîcMnson, for défendants. 

... i 

Severç^s, J. In the Cunningham case it would be unprofitable to 
restate dur own views upon the principal questions. The court is con- 
strainéd by the obligations of judicial décorum to hold that the release 
of the title to the clear lands on the Ontonagon & State Line Road, in 
which this tract was situated, executed by the Chicago & North- Western 
Rajlway, Company, and by the governor of the state of Michigan to the 
United •States, 'was unauthorized by iaw; and the sélection of such lands 
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for the canal Company, and the certification thereof by tiie seoretary of 
the interior, were void. If this land was cônfirmed to the présent canal 
Company by the act of 1889, while it might relate back to the date of 
sélection for some purposes, it would not do so for the purpose of main- 
taining an action brought in, the mean time. To sustain the action of 
ejectment, the plaintiff must hâve had title at the commencement of the 
suit, and if it had not then a title it cannot succeed upon a right subse- 
quently perfected. The verdict in that case must therefore be for the 
défendant. 

In the Donahoe case the Jand lies in the common limits of the Mar- 
quette & State Line and the Ontonagon & State Line branches. It may 
be that the release by the Peninsula Railroad Company did not operate 
ta release thèse lands, or a moiety thereof. But the first release of the 
Chicago & North- Western Railway Company and the first release by the 
governor surrend ered ail the lands in those common limits. This action 
■was never repudiated by the state, nor, so-far as appears, ever questioned. 
The land department bas since acted upon the yaîidity of that surrender, 
and we think its validity cannot be questioned by the défendant in this 
suit. This land was selected ior the canal Company. The sélection was 
approved by the secretary of the interior, and the land certified by hinï 
to the canal company. In that case the verdict must be for the. plaintiff.. 

In the Finan case the land, as in the Cunningham paae, is in the. clear 
limits of the, Ontonagon & State l/ine b^-anch. The title sf»pds;in.the 
same plight as in the Cunningham case. But. the suit was commenced 
since the açt of March 2, 1889, was passed, and it beçomes necessary to 
décide whether the third section of that act operated to confirm the. title 
of the canal company to the land in question. If it were not for the ex- 
press mention of the claims of the canal company in section 2, we should 
be prepared to hold, upon the libéral construction which should be giveq 
to statutes of this character, that the title of the plaintiff was confirniedi 
by the provisions of section 3. It is hard to understand why coqgresa 
should hâve excluded one party from the scopeof the justice which it 
was endeavoring to secure to those who had purchased the forieited lands 
for value, under color ot lawful authority, supposing they were acqUiring 
a valid title, and bave laid the scourge upori that one. But it is a ques- 
tion of construction, and myBrother Sage is of opinion that the spécifie 
mention of the canal company 's claims in section 2 brings the. subjéot 
under the rule which exoludes the particular matter from the opération 
of the gênerai provision; and while I bave serions doubt Whethér the 
daim of the canal company in respect to thèse lands is so specifiçally 
dealt with and disposed of by the second section as to exclude it from 
the equity generally accorded by section 3 to ail persons coming within 
the conditions there mentioned, I shall, with considérable he&itation, 
however, concur in his construction. This conclusion leaves thib càs(^ 
exposed to the opinion of the circuit judge in the Cunninghanà CaSe^ and 
there must be a verdict for the défendant in this case also, ! • ; , 

, Sage, J.;. . I:Concur. :; :,. .-,. ^, ....... . ' .. ..:.,;,. :.- ,:..j. 
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TJHrraiD States ex rd. Sieqel v. City of New Oeleaks. 
{.Circuit Court, E- D. Xouisiana. Deoember 25, 1890.) 

MtJNICrPAI, CORPOBATIONS— LiABILITT FOB DeBTS. 

Act La. 1877, (Sxtra Sess.) No. 80, p. 47, provlded that no municipal corporation 
Bhould appropriate nr expend any money in any year in excess of tlie actual revenue 
fortheyear; tliat the revenue (or eaoll'year stiould be devoted to the expenditures 
foir tliBtyéar; ànd that any surplus nli^tit be used topay the Indebtedness of former 
years. Act La. 1886, No. 109, p. 205, provided that tlie council of the city of Nevif Or- 
leansshould each year reserve 20 per uent. of the revenue for that year for the pur- 
posd Of public improvement. ire/â, that a créditer of said city coulo not compel the 
council to pay him out of said reserve fund for debts contracted after 187T, since 
such reserve fund did not constitute a surplus, nor did the former act apply to debts 
contracted after its passage. 

Ât Law. 

J'. R. Bechwith and H. L. Lnmras, for plaintiff. 

i**. .6; Xea, for delendant. ■ 

Before Pardee, Circuit Judge, and Billings, District Judge. 

Per CoEiAM. The following the court finds as the facts in this case: 
Thejudgments of the relator against thé respondent amount in the ag- 

grégate to $•— , and are founded on indebtedness arising in the years 

1879, 1880, 1881, and 1882. The évidence establishes that for the 
year 1888, as well as the year 1889, the cttmmon council of the city of 
New Orléans appropriated, out of the 20 per cent, reserved for public 
improvenaents by Act No. 20, p. 35, § 66, of the Acts ot 1882and 1886, 
No. 109, pv205, § Ij for the payment of debts not in the budget of those 
years, àna not contracted in those years, an amount greater than the ag- 
grégate of relator's judgmeuts; and that of the said 20 per cent, reserved 
by the statute for public improvementa there is now, for those years, 
more in the treasury of the respondent than would be suffieient to pay 
the entire .àfflount of relator's judgments. The statutes necessary to be 
considered are the first three sections of Act No. 30, p. 47, Acts 1877, 
(Extra Sees.;) section 1, Act No. 38, p. 58, Acts 1879, and Act No. 109, 
p. 205, Acts 1886. 

No. 30, Act 1077: "Section 1. That no police jury of any parish, nor any 
municipal cuiporation in this state, shall niake any appro[>>rmti()n of inoney 
for any year wliicli appropriation separately, or to^ether with any otlier ap- 
propriatiun or, appropriations of tlie saïue year, shall be iii excess of the actual 
revenue of said parish or municipal corporation Cor tliat year. Sec. 2. That 
nOj'police jury of. any parish, nor municipal corporation in this state, shall 
apprbvè any claim or malie any expenditure virliich sliall separately, or to- 
gëtlwr with otlier elain).s appiove.l or expend .tu res maile, be m exiess of tlie 
aot(uil revenues of that yèar. Sec. 3. Ttiat the revenues of tlie sevenil par- 
islie^and muniCipH] c<>i'PQ''Atipns of tliis st^te of each year shall be devoted to 
the (^xpenditui^eSjOf that, year: (.rovlcled,thatanysurplu8of said revenues may 
beaF>plieil to tlie payaient of the indebtedness of former years." . 

'îtOi 38. A'et 18^: "Section 1. Tliat it shall be theduty of theboard of ad- 
ministrators or litfmmoncotihcirof the city ofNevv Orléans, on or aboUt the 
second Tuesday of Deceraber, 1879, and upon the sei ond Tuesday of Decem- 
bei of each and every year thureafter, or tbereabout, to propose à delailed 
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statement exhibitîng thé amoniit of revenues for fche ensuing year expectéd to 
be dierived by the said city frpm taxes and licenses, and, with suc}) estimate of 
receipts as aforesàid,, it shall be the duty pf the aforesaid board of admiifistra- 
tors or common coUncil to propose a detailed statement or estimaté, exhibit- 
ing the several items of liability and expenditfiire on the part of said city for 
the year aforesaid, including the requisite amount for contingent expensea 
during that time. Such estimaté of liabilities and expenditures shall not, 
however, in the aggregate amount thereof, exceed four-flfths of the estimated 
amounts of revenues or receipts therein above provided for. " 

m. 109. Acts 1886: "ïhat section 66 of Act No. 20, approved JuDie 23. 
1882, entilled 'An act to incorporate the cityof New Orléans, provide for the 
government and administration of the affaira thereof, and to repeal ail acts 
inconsistent and in conflict with its provisions,' be aménded and re-ettacted 
ao as to read as follows: The council shall not, under any pretekt whatever, 
appropriate any fuhc^s for the government of tUe corporation to the f uU extent 
of the revenues, but shall reserve twenty per cent, of said revenues, which 
reserve, and ail sums, rights, interests, and crédits received from miscellane- 
ous or contingent sources, shall be appropriated by the council for the pur- 
pose of permanent public improvement, asherein provided for." 

The claim of the relatoris th^<i, when prpperly defined, there is shown to 
be a surplus for the years 1888 and 1889, and that, under theact of 1877, 
since the debtsof the city to him were contracted while that act was in 
force, he bas a right to that surplus. As to the existence of a surplus 
for tjie years 1888 and 1889, that which is claimed to be a surplus 'is 
an uijexpended but appropriated amount of the 20 per cent. But; the 
législature bas dedicated this to the purpose of permanent public ',im- 
provements. This dedication is conclusive upon the relator's claim, 
unless the act of 1877 bas givèn bim a right to a surplus, which the act 
of 1886 could not qualify. 

This brings us to the question whether the act of 1877 gave any future 
créditer any fixed right to any surplus. That act was passed under thèse 
circumstances: The législature had been endèavoring by eveii'y légis- 
lative mandate to preveut the city of New Orléans from increàsingits 
fioating debt. Up to the date of that statute their efforts had been in 
vain. Then itwasenacted that no appropriation sbôuld be made ànd 
no claim approved by any municipal corporation during any year in eX' 
cess of the actual revenues of that year; that the revenues of each yeat 
should be devoted to the expenditures of that year; and, since a large 
lioating debt for former years already existed, a provision was added 
that any surplus of revenues might be upplied to the pay ment of the 
indebtedness of former years. In our opinion the "former yéais" mean 
years former to 1877, for any outstanding indebtedness for any yeàr after 
1877 had been rendered impossible, if the statute which contains^ this 
provision as to power to appropriate was obeyed. There could, of «oursei 
be no surplus unless there remained some amount not appropriated^ 
Section 3, Act 1877, was not meant to guaranty that there wouldbe any 
such amount, ïior to limit the discrétion of the appropriating power'to 
provide for ail necessary expenditures feither on the part of the législature 
or pn the part of the common council. It simply provided that if, aftét 
the discrétion of tbe appropriating power had been exercised', 'there le- 
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mained a surplus, it might be used in paying indebtedness of former 
years. The amended charter of 1886 expressly dedicated 20 per cent, 
of the proceeds of the taxes, even before they were levied, to the highly 
meritorious purpose of peripanent improvements. This dedication, in 
our opinion, was in violation of no right of the relator, and it is not a 
surplus, butalegally appropriated sum, which the relator asks should 
be applied to the payment of bis judgments. Our opinion, therefore, is 
that there is no surplus shown, but that the amount remaining unex- 
pended is dèstined by the législature to the purpose of permanent public 
improvements, and cannot be diverted from that purpose either by the 
city or its creditors; and that there was no intention on the part of the 
législature to guaranty or pledge to any of its creditors any surplus; cer- 
tainly not to the creditors whose debts arose after 1877. 



IJNiTÉb States v. Woodwakd. 

(District Court, E. D. Soufh, CaroUna. January 6, 1891.) 

Obbtbuctino Mails— Intbnt. 

A postmaster carried the maU to a station in a ba^r, and, wbile waiting for the 
train, laid it on a truck, and wailced down the track to see some bricks unloaded 
from a car. On his retum he met défendant, the owner of the bricks, who be^an 
qualrreling with him as to the inanner fit unloading them, and finaUy struck him. 
By-stânders separated them, and the mail was duly delivered to the train on its ar- 
rivai. Held that. before def^idant could be convicted of obstructing the mails, 
the jury must believe that he knew his acts would hâve that efCect, and inteuded 
that they should. 

Information for Obstructing the Mail. 

Abial Lathrop, U. S. Atty. 

M, Ê, Woodward and W. Q. Davis, for défendant. 

SiMONTON, J« The défendant was on trial for knowingly and willfully 
obstructing or retarding the passage of the mail. The évidence for the 
proseeution was to this effect: The postmaster at Monticello, 8. C, who 
is also raiiroad and express agent at that point, had carried the mail- 
bag to the station to meet a train. He was about 10 minutes ahead of 
train time. • He placed the mail-bag on a truck, and went about 100 feet 
dowu the track, to see some bricks unloading from a car. On his retum 
towards the bag he met the défendant, the owner of the bricks, who be- 
gao quarreling with him about the manner of unloading them. During 
the.quarrel défendant struck the postmaster. By-standers interfered, 
and they were separated. The train coming up shortly afterwards, the 
mail was duly and safely delivered. The défendant, having taken the 
stand, told his side of the quarrel. Being asked by the district attorney 
if ihe did not see the mail-bag, and did he not know that the postmaster 
waigtibëreon bis officiai business, and that he was obstructed in it, he 
answeiéd .that be did not know or think anything of the mail. The jury 
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were instruoted that in order to convict the défendant they must believe 
from the testimony that he knew that his acts on that occasion would 
bave that effect, and that he performed them with the intention that 
such would be Iheir opération. U. S. v. Kirby, 7 Wall. 486. The jury 
found défendant not guilty. 



United States v. Wilson. 

(IHsMot Court, E. D. South CaroUna. January fl, 1891.) 

SniAi.raa Lettbbs xbom the Mail-^Iktint. 

Wiiere a boy under 12 years la tried under Bev. St. tJ. 8. J 5469, for stealing letters 
from the mail, and it appears that he took them from boxes in the post-oince, car- 
ried them home, tbrew them carelessly aside, without opening or mutilatlng them, 
and, when asked about them by the postmaster, atonce brought them back, it is a 
question for the jury whether he took them with criminal intent, or from a spirit 
of boyish mischief, and they may convict him or acquit him accordingly. 

Indictment. Larceny from the mails. 
Abial Lathrop, Dist. Atty. 
S. J. Lee, for défendant. 

SiMONTQN, J., {àiarging jury.) The défendant is indicted tinder sec- 
tion 5469, Éev. St., for stealing letters from the mail. You hâve heard 
the testimony. The défendant went into the post-office at Orangeburg, 
and took from an open box, and the locked box next to it, several letters. 
He carried them home without opening them or mutilating them in any 
way. He threw them carelessly aside. When asked about them by the 
postmaster, he went at once and brought them back. He is charged 
with stealing the letters. If the testimony satisfies you that he took thèse 
letters with criminal intent,^that is to say , with the intent of converting 
thena to his own use, — he is guilty. But if, because of his extrême 
youth. (he is under 12 years of âge,) you come to the conclusion that 
he took them in a spirit of boyish mischief, either not knowing or not 
realizing the criminality of the act, you may acquit him.. Rex v. Owen, 
4 Car. & P. 236. The jury found him guilty, with a reoommendation 
to mercy. 

v.44F.no.8— 38 



594 iXDBRAli BEPORTEB , Vol. 44. 

Unitèd States v. McEwan. 

■ {Cisrcuit Cowrt, s. D. New YorJt. Deoembet 29, 1890.) 

AsSAm,TINO Inspeotob op Cdstoms. 

An inspector of customs, whose officiai dntîes requîre him to be at apartlcular 
dock, there to await the arrivai of a vessel, so as to watch the dlscharge of her 
cargo or superintend it, If at such a place for that purpose, i» there in the discharge 
of bis duties as such inspector, and an assault made on tbe inspector under such 
circumstances is such an interférence wltb tbe discharge of his ofiiclal duties as 
to bring the oSender witbin tbe provisions of section 5417 of tbe Bevised Statutes 
of tbe United States. 

Pétition for Writ of Hàbeas Corpus, 

The défendant was arrested on com plaint of one Hovell, an inspector 
of- customs, which chargéd the défendant witti having assaulted ; him 
while be (éoiiiplainant) wa,s at piei: 25 North river, in the discharge of 
his didUes as such inspector. On the examination the following facts 
appeared: Thatthe complainant waS an inspector of customs, detdiled 
to pier 25 North river, there to await the arrivai of a certain vessel, to 
watch the discharge of her cargo, and td éùperin tend the same. The 
complainant was sitting in a small frame houseat the head of the dock, 
which the défendant e»tered. As he went in, the complainant was 
reading a newspaper, and at that particular time was not engaged in 
perfûirnciiiig any bf his àuties as inspector of customs. Some discussion 
took place between the complainant and the défendant, when the latter 
struck-the complainant. At theclbse of the case for the governmént, 
defendant's counsel moved for the discharge of the defeiïdant, upon the 
groilnd that the assault was not committed on the complainant while he 
was acting in tbe discharge of his duties as an inspector bf customs, and 
therefore tbe casedid not conie within the provisions of section 5447 ôf 
tbe Revised Statutes of the United States. The commissioner denied 
thé motion. No évidence tben being ofFered in behalf bf the défendant, 
the coiùmissioner held the defencîant in bail, to await the action bf the 
grand j-ury. This is a proceeding to review the action bf the commis- 
sioriel" by writ of certiomri arld habeas corpus. 

MaméeUEvarts, Assi.JJ. S. Atty. 

Hess^, Tawhsmd & McClelland, {Cbxtrles A. Hess, of counsel,) for de- 
fendant. 

Lacombe, Circuit Judge. The facts of this case seem clearly within 
the pbraseology of section 5447. The ofBcer was, during the hours de- 
voted to the discharge of his officiai duty, at the place where be was 
assigned to discharge that duty. Hewas as much engaged in that serv- 
ice while sitting at bis post waiting for the arrivai of the ship, or the 
discharge of the cargo, as be would hâve been if superintending such 
discharge. Moreover, at the very moment the physical assault was 
committed he was actually engaged in an examination of papers offi- 
cially before him, and inquiring as to the disappearance of certain 
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cases, the disposition of which it was his duty to know aboUt. Where 
an assault is made under such circumstances, it willbe presumed that 
its resuit — an interférence with the discharge of such duty — was in- 
tended. Writ of habeas corpus dismissed. 



Focs Manuf'q Co. V. Springfield Engine & Thresheb Co, 

(Cia-cuit Cowrt, 8. D. Ohio, W. D. January 8, 1891.) 

1. Patents van Inventions— Gbindins Mill—Invbntion. 

Letters patent No. a59,5s8, issued Maroh 15, 1887, to Jamos P. Winchell, for a 
crusbing and grinding mill, consisting of the "combination with a main shaft and 
griDders and a moving conveyer of a plurality of intergeared crushers mounted to 
orush the material for the conveyer, and having protubérances which extend ap- 
proximately in line with each ot'her, one of said crushers being geared with the 
main shaft, "are void for want of invention since ail the éléments of the device are 
old, and their combination is merely the exercise of mechanical skill. 

2. BaUB — INI'RINGEMBNT. 

Said patent is not infringed by a mill in which the projections on the crushers 
are not in line with each other, and the crushers, instead of being geared to the 
' main shaft, are geared to a oounter-shaft which dérives its motion f rom the main 
shaft by means of a belt. 

In Equity. Bill for infringement of patent. 

H, A. Touknin and Wood & Boyd, for coinplainant. 

Bowman & Bffwman, for défendant. 

Sage, J. The complainant is the assignée of James F. Winchell, to 
whom the patent in suit, No. 359,588, was issued fora crushing and 
grinding mill, March 15, 1887. The miU consists of three devices: 
First, and immediately under the hopper, are two crushing cylinders, 
mounted horizontaJly, in suitable bearings, side by side, each having 
crushing protubérances. Thèse cylinders are near enough to each other 
to cause their crushing protubérances, in the language of the spécifica- 
tion, "to stand in line with each other, or to lap each other, or to not 
quite reach each other." The shalts of the crushers are provided with 
pinions, which mesh with each other, and are prelerably of the same 
diameter, while the shaft of one of the crushers is provided, in addition, 
with a gear-wheel, whereby rotary motion is imparted to both, each ro- 
tating towards the other. The material, to be first broken or crushed 
and then reduced to a granular or finer state, whether it be corn-cobs, 
roots, bark, bones, or any like substance, passes from the hopper through 
the crushers to the conveyer, which is immediately belovv. This con- 
sists of a roUer or cylinder, constructed with a suitable spiral wing, flange, 
or worm; the cylinder being mounted horizontally on the main shaft of 
the machine. On the bottoin of the conveying chamber are longitudinal 
ribs, acling iniconjunction with the spiral wing or flange of the conveyer 
to further çrush the material while being conveyed to the grinding disks, 
which constitUtte the third dçvice. As shown in the druwings, thèse 
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disks are pkced vertically at ihe side of and adjoînîng the cônveyer, ono 
being stationary, the other revolving on the main shaft; but any kind 
of final grinder is within the spécification and olaims. The suit is upon 
the first claim, which is as folio ws: 

"In a mill, the combination, with a main shaft and grinders and a moving 
convoyer, of a plurality of intergeared crushers, mounted to criish the mate- 
rial for the cônveyer, and having protubérances which extend approxiniately 
in Une with each other, one of the said crushers being geared with the main 
shaft." 

The usual défenses are set up in the answer, but those specially relied 
on are: First. That each élément of the complainant's claim is old, and 
that together they do not constitute a combination, but a mère aggrega- 
tion. Second. That no invention is displayéd in the complainant's de- 
vice. Third. Anticipation. Fourth. That, even if the patentee's claim 
is valid, the défendant does not infringe. 

Thèse défenses will be considered in their order. Cylinders, with 
crushing protubérances rotating towards each other, are shbwnandde- 
scribed in the following letters patent, ptt in évidence by thé défendant; 

June 26, 1839, to Baldwin, for improVements in mill for grinding 
and crushing corn. This is referred to ip the spécification; as an im- 
provement in machinery for crushing and grinding corn and cob for 
stock, and corn and other grains for stock and family use, and it is 
called the "corn and cob crusher." The crushing rolls in the BaMwin 
mill arefluted, and seemj.as Stated by the defendanfs expert, "tobe 
constructed for the purpose of acting on corn in the ear^ and Small 
grains or cereals, and not for the purpose of reducing bark, bones, and 
sUch other refractory substances." The complainant's expert testifiés that 
thèse crushers would never dispose of an ear of corn, and that fhe mill 
was for fine grain only. He is, in the opinion of the court, correct ih 
this view. 

October 14, 1851, to Newlove, for improvement in grinding mills; 
This is described in the spécification as an improvement in the conv 
cracker and grinder, or the machine for shelling, cracking, and grinding 
Corn in the ear. Hère, toOj is a plurality of intergeared crushing rolls* 
The protubérances are described in the spécification as tèeth. 

October 12, 1852, to Nicholls. This patent shows a machine for 
crushing and grinding cobs and other substances. The crushers are at 
the upper part of the mill. One of the cylinderë contains Crushing pro- 
tubérances which are described as teeth, passing into ànnular grooves 
in the other cylinder, and it is specified that the sideà of said grooves 
may be either smooth or corrugated. 

May 29, 1855, to Wilson, for improvéments iû corn crusher and 
grinder. This patent shows two crushing rolls prOvided with V-shaped 
teeth, intended to serve for preparing the corn for the grinding opéra- 
tion. This mill is intended for grinding corn only. 

February 1, 1859, to Hope, for inaprovements in mill for grinding 
grain. The spécification described a portable mill fof éuttingj crushing, 
and grinding eorû on tbe oob, grinding^illkindsofjgtain into meâl and 
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flour, ànd grinding roots, herbs, bark, spices, plaster, oyster-shells, etc. 
It is provided with horizontal, hollow, cast^iron cyliuders, rotating to- 
wards each other, "with teeth running the whole length of the cylinder, 
two and one-half or three inches long, A-shaped, one inch thick at their 
base, and running to a sharp edge," with a downward inclination on 
one cylinder and an upward inclination on the other. The spécification 
States that thèse cylinders are so arranged as to be detached when the 
mill is not needed as a corn and cob crusher and cutter. 

May 5, 1855, to Beall, for grinding mill, intended specially for grind- 
ing oil cake. This also shows horizontal crushing roUs with protu- 
bérances or projections, the projections of one roller opposing interstices 
of the othert As shown in the drawings, there are two pairs of crush- 
ing rolls, the projections on one being larger than those on the other, but 
it is set forth that one set of crushers will generally be found sufBcient. 

Crushing roUs appear in other letters patent in évidence, but the above 
are those mentioned in argument. The others need not be specially referred . 
to, The gearing of the crushing cylinders, with the main shaft and with 
each other, is shown in the Baldwin patent, the Newlove patent, the 
NichoUs patent, and the Beall patent. It is insisted for the complainaat - 
that none of the patents offered by the défendant show the peculiar pro- 
tubérances of the complainant's patent. It is contended that they are ail: 
nibblers or grinders; that complainant's initial breakers are the only' 
breakers in the art which grasp, draw in, bite ofF, and break into large 
lumps or pièces. On the other hand, counsej for défendant contend 
that the proper construction of complainant's patent, the claim being 
broadly for "a plurality of intergeared crushers, mounted to crush the 
meal for the convej'er, and for protubérances which extend approximately 
in line with each other," includes crushing rollers with any kind of pro- 
tubérances, whether disks, ribs, teeth, or any other kind of crushing 
protubérances, ail which are within the meaning of the claim, and there- 
fore, if prior, they anticipate, as they would, if subséquent, infringe, and 
they cite in support of their contention Roemer v. Bemheim, 132 Ù. S. 
103, 10 Sup. Ct. Rep. 12. The words "approximately in line," they 
say, do not help the claim, for ail the letters patent above referred to 
show crushing protubérances in line, or lapping or nearly meeting, and 
in the Hope patent the cylinders are made adjustable, and that the ar- 
gument of counsel for the complainant, based upon the peculiar con- 
struction, shape, or eSect of the protubérances shown in the complain- 
ant's patent, is therefore, in view of the broad claim of the patent, not 
well found ed; also that if complainant intended to rely upon the spé- 
cial construction shown in the drawings of his patent, the claim should 
bave been limited accordingly. Conveyers, also, they say, are old, as 
appears from letters patent to Wirth, September 17, 1887; to Ames, 
June 23, 1878; to Pardee, October 20, 1880; and to Gillen, October 28, 
1884, — and that as a crusher and conveyer the second grinding device 
shown in the complainant's patent appears in letters patent to Raymond, 
September 7, 1886, and to Harnish, August 22, 1871.. 
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The grîMing head, which is the third device in the complainant's 
mil], is showQ in the Harnish patent and the Raymond patent, above re- 
ferred to, also in the Ames patent, April, 1884; But itis urged that 
the combination is new, and produces newand useful results, and there- 
fore that it is patentable, as was held by the suprême court in HaUes v. 
Van Wormer, 20 Wall. 353, although ail the constituents of the combi- 
nation were known and in use before the combination was made. But 
it was also held in that case that "the results must be a product of the 
combination,' and not a mère aggregateof several results, each the com- 
plète product of one of the combined éléments. Combined results are 
not necessarily a novel resuit obtained in a new and improved manner. 
Merely bringing old devices into juxtaposition, and there allowing each 
to work eut its own eËfect, without the production of something novel, 
is not an invention." To the same effect is Pickering v. McOuUough, 104 
U. S. 318, wher© the strong and clear statement of Justice Matthews, 
80 often quoted, is to be found, and îs strongly in point. Hère, as in 
that case, it is not only trne that ail the éléments of the combination, as 
construed by counsel for défendant, are old, but also that each opérâtes 
only in the old way, and no one of them contributes to the combined 
resuit any new feature. The opération of the complainant's mill is, to 
be sure, continuous and progressive, from the b(^inning to the end, but 
the crushers operate precisely as they would if detached from the com- 
bination, and when they hâve completed their part of the work of ré- 
duction the product falls to the conveyer in exactly the condition in which 
it would be delivered if transferred by basket or olherwise from detached 
crushers. The work of the conveyer is in like manner separate and dis- 
tinct, and 60 is that of the grinding disks. "No one of them adds to the 
combination anything more than its separate, independent effect; no one 
of them gives any additional efiBciency to the others, or changes in any 
way the mode orresult of its action.'' The complainant's mill is neither 
"a new machine, of a distinct character and function," nor does it " pro- 
duce a resuit due to the joint and co-operating action of ail the éléments, 
and which is^not the mère adding together of separate contributions." 
It is therefore "only a mechanical juxtaposition, and not a vital union." 
See, nlso, Royer v. Eoth, 132 U. S. 201, 10 Sup. Ct. Rep. 58, and Heat- 
ing Co. v. Burtw, 121 U. S, 286, 7 Sup. Ct. Rep. 1034. 

If the construction of the clàim contended for by counsel for the de- 
fendant is correct, the considerationsabove would seem to be sufRcient 
to dispose of this cause. But let us look at it in the light in which it is 
viewed by complainant's counsel. Attention bas alfeady been directed 
to the efficiency of the protubérances or initial breakers of the complain- 
ant's patent, as compared withthe nibbling or grinding devices shov.n 
in the prior patents. Counsel insist that none of them show the pre- 
liminary breakiug by the initial crushers, and thé secondary and final 
breaking byi the crushing conveyer, which delivers the broken material 
to the disks, where alonie the: grinding takes place. They say that"it 
is the peculiarly coustructed intergeared crushers, doing the work by the 
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crushing protubérances of the two members, which constitutes what we 
think is an invention perse, not found in the prior art eo élabora tely 
spread eut in the case.V Specifying, they refer to Baldwin's patent as 
showing two cylinders running in opposite directions, each having a sé- 
ries of saw teeth, between which corn is closely split up; that there are 
grinders working against a concave grinding bed, and that initial and 
secondary crushing, as shown in complainant's mill, are wanting. The 
Newlove patent, they say, représenta a grinding mill geared on to a hop- 
per, and two sets of grinding disks, each armed with teeth so as to draw 
material in to be reduced between the disks, which project past each 
other, so that their faces are opposite, and thereby in rotation crash 
corn into small fragments. And right hère they call attention to the dis- 
tinction between that patent and the complainant's, indicated bythe réf- 
érence in the complainant's patent to the crushing protubérances beihg 
"approximately in line," which, they urge, is to prevent the crushing 
into small fragments. They point out also that the corn bination of thé 
primary and secondary agents does not exist in the Newlove patent, 
which was intended to do a very fine crushing at the outset. Similar 
criticisms are made in regard to the Nicholls patent, excepting that it 
bas a séries of disks on one cylinder, with smooth edges, between which is 
ron a séries, of teeth attached to the other cylinder. Thé Hope patent is 
referrèd tô as showing cylinders having grinding teeth> which intergear 
or lap past each other so as to rapidly reduce to a fine state ears of coïn, 
and then page thera to a secondary grinding cylinder working against a 
concave, redûcing the ground material to meal, and pfassing it out over 
a spout. The Nicholls patent is not referred to. As to the Beal patent 
it is contended that it doea not represent the crushing protubérances of 
the complainant's patent, but shows two sets of diamond-Shaped disks 
on paraUel cylinders, with intergeared sets of teeth, between the four 
edges of which the grinding is performed, and that this is a fine re- 
ducer instead of a very coarse crusher. 

The contention for the complainant is, in short, that the patent should 
be construed, taken in connection with the spécification and drawings,* 
to be for the spécial construction therein and thereby described and 
shown. 

The true construction is not so broad as claimed for the défendant, 
nor so narrow as claimed for the complainant. The broad construc- 
tion discards everything but the letter of the claim itself. That is in 
conflict with the well-established rule that a patent should be construed 
in a libéral spirit to sustain the just claims of the inventor, and that 
"liberality rather than strictness should prevaU where the fatè of the 
patent is involved, and the question to be decided is whether the in- 
ventor shaU hold or lose the fruits of his genius and his labors." Also, 
that patents for inventions "are, if practicable, to be so interpreted as 
to uphold, and not to destroj', the right of the inventor." Accordingly, 
the phrase " substantially as described," or its équivalent, is always im- 
plied in claims wherein it is not expressed. The claim in the com- 
plainant's pateut is therefore to be re^d in thQ: light of and qualified 
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by the spécification and drawings. But, so readîng, it doea not alto- 
gether sustajn the proposition of counsel for the complainant, tlial the 
patent is to ,be limited to the précise construction on which tlie strength 
of their argument largely dépends. For example, tliey refer to the ex- ^ 
pression in the claim "approximately in line," relating to the protubér- 
ances of the crushing cylinders, as indicating that they are to be so 
placed, in order to prevent the crushing into small fragments. But in 
this connection they omit or overlook the statement in the spécifica- 
tion, explanatory of "approximately in line," that the crushers "are 
placed sufficientiy near to eaôh other as to cause the protubérances to 
stand either in line, or to lap, or to not quite reach each other," as well 
as the gênerai statement that the invention relates to improvements in 
crushing and grinding mills for reducing not only corn-cobs, but also 
"roots, bark, bones, and the like substances," for some at least, of which, 
it would be necessary to give to "approximately in line" a much more 
flexible construction than comports with their view. Then, too, if their 
construction of "approximately in line" be correct, they would encoun- 
ter the diflBcplty arising from the iact that in the spécification of the 
Hope patent the crushers are expressly made adjustable, whence it fol- 
Ipws that no claim of novelty resting upon the position of the crushing 
protubérances with relation to each other can be sustained. The state 
of the case, then, is this: Every constituent of the combination is old. 
The initial crusher is old, the adjustment of the crushing cylinder is old, 
and the use of projections or teeth to catch and draw in the material to 
be crushed is old. The only thing new is the shape of the protubér- 
ances. Without this Ihe so-caJled "combination" would be nothing but 
an aggregation. Is this new feature, then, a contrivance of skill, or is 
it an invention? The conception of passing ears of corn through crush- 
ing cylinders as the first process preparatory to grinding was old. It 
was embodied in the Baldwin. mill, the Wilson mill, and in the Hope 
mill. Granting, for the sake of the argument, that ail thèse were infe- 
rior in opération to complainant's mill, the only thing that Winchell, 
* the patentée under whom the complainant claims, had to do was to so 
improve upon those and other devices in évidence as to construct a mill 
that would economically and rapidly reduce corn and cob together to the 
condition of fine meal. He succeeded, and now the question is whether 
his improvement " is the créative work of that inventive faculty which 
it is the purpose of the constitution and the patent laws to encourage and 
reward," or something entirely within the reach of mechanical skill. In 
cases where the conception or discovery is new, that is^ bas not been re- 
duced to practice, the question between invention and skill is least diffi- 
cult, for some great inventions hâve been- simple and of easy construc- 
tion. Therefore if, in such a case, it be apparent that the embodiment 
is clearly within the reach of ordinary skill to one whose mind is di- 
rected to the conception, that circumstance will not defeat the patent, 
because the conception and the embodiment together constitute the in- 
vention. But when the conception or discovery is old, and the only 
problepi is bow to improve or perfect an imperfect and unsatisfactorj^ 



embodiment 80 as to better accomplishthe resuit sought by the inventor, 
or even to accomplish a new resuit never thought of by him , the occasion 
is peculiarly one for the employment of skill; and the handicraft of the 
art, expérimental and practical, must be exhausted before there can be 
invention. In other words, the improvement must be the embodiment 
of some inventive conception or disoovery, and not merely a more excel- 
lent construction within the limits of the old conception or discovery. 
Now, let us apply thèse views to the complainant's patent. What the 
patentée had to do was to provide the crushing cylinders with projections 
or protubérances which would graspears of corn and subject them to the 
crushing process. At the hearing, counsel for complainant laid a com- 
mon wooden lead pencil between the crushing cylinders of one of the 
prior mills, and then rotated the cylinders. The pencil was rolled over 
and over, but it was not caught by the projections, nor broken. They 
were not so placed as to touch it. Suppose thathad beenan earof corn, 
and the thing to be done was to draw it in between the cylinders, and 
break and crush it: how long would it bave taken a skilled artisan, ex- 
ercising only the craft of his calling, to devise projections or protubér- 
ances Ihat would accomplish that resuit? It would seem scarcely longer 
than to read this paragraph. At ail events, it is clear that it would be 
within. easy reach of his skill, for the teeth with which the cylinder of the 
old threshing machine of 35 or 40 years ago, and the concave within 
which it revolved, were armed, would furnish ail the suggestion needed, 
Yet that is the only thing that can save the patent in suit. My con- 
clusion is that the patent should not bave been granted. 

But if this conclusion be erroneous, and complainant's patent be valid 
within the narrow limits claimed by counsel, to-wit, that "it is the pe- 
culiarly constructéd intergeared crushers, doing the work by the crush- 
ing protubérances of the two members, which constitute what we think 
is an invention per se, not found in the prior art," the défendant does 
not infringe. It is to be remembered that to sustain the claim the 
words "approximately in line" must be so construed as to prevent crush- 
ing into small fragments. The application for the patent, alter having 
been repeàtedly rejected by the examiner, was granted by the board of 
examiners in chief, as appears from the file wrapper in évidence, upon 
the holding that "approximately in line" meant substantially in line 
with each other, and that such feature was novel, and was the cause of 
the superiority of complainant's crushers. The projections oh the de- 
fendant's crushers are not at ail in line with each other, nor are "the 
crushers themselves of the peculiar construction shown in the complain- 
ant's mill. As is testified by del'endant's expert witness, the means for 
driving the crushing cylinders, or breakers, in the defendant's machine 
difl'er from those set forth in the complainant's patent. Instead of be- 
ing geared to the main shaft, one of the upper breakers is geared to a 
oounter-shaft, which is supplied with a pulley, and dérives its motion 
ftom the main shaft through the médium of a belt, which passes over 
said pulley on the counter-shaft, and a suitable pulley on the main shaft, 
this construction being moré nearly represented in the Leavitt 1879 pat- 
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eut than in any of the patents referred to. I find, therefore, that the 
defendant's mill does not hâve "intergeared crushers," having protubér- 
ances which "extend approximately in line with each other," and I find 
that the said mill does not hâve oneof said crushers geared with the main 
shaft, "as described in the complainant's patent, and specified in the 
first claim thereof." From every point of view the equity of this cause 
is with the défendant. The bill will be dismissed, with costs. 



^tEOTBIOAIi AciOnMULATOB Co. V. BbUSH ElBCTBIO Co. 
fCircwil Court, N. D. Ohlo. December 26, 1890,) 

1. Patihts ïob Inventions— Intbrpebbnoes—PiiKAdhigs. 

in a suit under Rev. St. TT. S. § 4918, to set aside a patent on tbe gronUd of Inter- 
férence with plaintlff's prior patent, défendant may obtain afarmative relief on an 
answer alleging the valldity of his own patent, and the invalidity of plaintiff's un- 
der that provision of the statute that "the court, on notice to adverse parties, 
• • • ma;^ adjudge and déclare either of the patents void. " 

2. Same— DisuisSAL ov Bm,. 

Where such suit has been pendin;; for several years, and défendant has sought 
afSnnative relief by his answer, and bas failed to flle a oross-bill, plaintiff will not 
be allowed to dismiss his bill before the hearingand after proofs hâve been taken, 
and it is immaterial that plaintiff has sold his patent. 
8, Same— Plbadino — ScpplemenTal Bill. 

A supplemental bill, alleging that sinc^ the filiog of the original bill plaintiff's 
patent bas been adjudged valid by anothèr court In a case to which défendant was 
not a party, on plaintiff's flling a disclaimer limiting the scope of his patent, and 
that tbe two patents no longer Interfère, will not be stricken ont on gênerai demnr- 
rer, though it prays that the original bill be dismissed, as the facts alleged can be 
made to appear by supplemental bill only. 
A. Samb. 

In such a suit questions of the duration of defendant's patent by reason of tbe ex- 
istence of a foreign patent cannot be raised, as the objeot of the suit is to settle the 
questions of interférence and priority only. 
6. Sahe. 

Where the bill prays that defendant's patent may be declared void Dy reason of 
interférence with plaintiff's prior patent, and the answer prays that plaintiff's pat- 
ent may be declared void, the suit cannot be regarded as one for infringement. 

In Equity. 

Upon pétition of plaintiff for leave to dismiss its bill, and also Upon 
demurrers to the amended and supplemental bills. 

The amended bill was filed in this case under Rev. St. § 4918, by the 
assignée of Camille A. Faure, to whom, pn January 3, 1882, patent No. 
252,002 was granted to procure an adjudication of the invalidity of pat- 
ent No. 337,299, issued March 2, 1886, to Charles F. Brush for a sec- 
ondary battery. To this bill a demurrer and answer was filed by the 
Brush Electric Company, afBrming the vaJidity of its own patent, and 
denying that of the Faure patent, and praying that the plaintiff might 
be restrained from transferring its rights under the Faure patent, from 
disposing of its stock, or from licensing others to make, use, or vend 
secondary batteries, embodying the invention described in the Faure 
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patent, and from beginning or prosecuting any suits âgainst défendant, 
its licensees or customers, for alleged infringenient of such patent. A 
replication having been filed, plaintiff proceeded to take his prima facie 
proofs, and défendant to take its answering proofs. At this stage of the 
case plaintiff filed a supplemental bill, setting forth that the first claim 
of the Faure patent had been adjudged to be valid in the circuit court 
for the Southern district of New York, in a suit in which the Electrical 
Accumulator Company was plaintiff and the Julien Electric Company 
was défendant. Upon the filing of a disclaimer in the patent-ofiice, 
limiting such claim, and disclaiming from the first claim of said patent 
"any électrodes of a secondary battery, coated with an active layer of 
absorptive substance, to which the active layer is wholly applied other- 
wise than in the form of a paint, paste, or cément." The sup;>lemental 
bill further alleged that since the filing of said disclaimer the said Faure 
patent and the said Brush patent hâve not been interfering patents within 
the meaning of the law, and prayed the judgment of this court whether 
this suit should not be discontinued and become abated by reason of 
such disclaimer, so that there is no longer an interférence between the 
said patents. To this supplemental bill défendant filed a gênerai de- 
mnrrer. Thereupon plaintiff filed -this motion to dismiss, to which de- 
fendant filed a demurrer and answer, alleging the invalidity of plaintiff's 
disclaimer, and denying that the Brush and Faure patents were not still 
interfering patents within the meaning of the law, even if limited by the 
pretended disclaimer. 

BeUs, AUerbury, Hyde & Bette, for plaintiff. 

WUter & Kmyon, for défendant. 

Beown, J. , (_afier stating the facts as above.') The pétition for leave to 
dismiss raises the question as to the right of a plaintiff to dismiss his 
bill after proofs hâve been taken and before the hearing, and after an 
answer praying for affirmative relief bas been filed. If it were an orig- 
inal question, I should feel considérable doubt whether, under section 
section 4918, a défendant was entitled to a decree declaring the invalid- 
ity of the plaintiff's patent, without filing a cross-bill; but as the prac- 
tice of claiming affirmative relief in the answer has been sanctioned by 
several judges, and as no objection is made to it in this case, we do not 
feel called upon to express an opinion upon the point. Even if, under 
section 4918, a cross-bill be unnecessary, the défendant, in seeking to 
obtain a decree establishing the invalidity of the plaintiff's patent, is 
dearly an actor, since the section déclares that "the court, on notice to 
adverse parties, and other due proceedings had according to the course 
of equity, may adjudge and déclare either of the patents void in whole 
or in part." Under such circumstances, we think the défendant should 
be considered as having the same rights as if it had filed a cross- 
bill. Indeed, if it were necessary under the statute to its aflSrmative re- 
lief, we should permit a cross-bill to be filed even at this stage of tbe 
case. 
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While there is no doubt of the gênerai proposition that a plaintiff in 
an equity suit may dismiss his bill at any time before the hearing, it is 
equaîly well settled that he cannot do so without an order of court, — a 
practice which implies a certain discrétion on the part of th(3 court to re- 
fuse such order if, under the particular facts of the case, a dismissal 
WGuld be prejudicial to the rights of the défendant. Leave to discon- 
tinue bas been denied where the défendant bas set up a counter-claim 
which would be barred by the statute of limitations. Van Alen v. Scher- 
merkom, 14 How. Pr. 287. Where the défendant pleaded an estoppel, 
which, if established, would amount to a defeasance of a lien claimedby 
the plaintiff on bis property, and which it was the objeot of the bill to 
enforce; Stevens v. Railronds, 4 Fed. Rep. 97, — a most satisfactory opinion 
by Judge Hammond. Where défendant sought to dismiss his cross-bill 
after the original and cross-bill had been set down to be heard together; 
the court remarking that the plaintiff could not dismiss his bill when by 
so doing he might préjudice the défendant: Booth v. Leycester, 1 Keen, 247. 
Where a gênerai demurrer had been overruled upon argument, and défend- 
ant had appealed : Cooper v. Levjis, 2 Phil. Ch. 178. After an order to ac- 
count and a report bas been made: Bethia v. McKay, Cheves, Eq. 93, 
overruling Bossardv. Lester, 2 McCoïd, Eq. 419. Or where a cross-bill 
was filed to a bill of foreclosure: Bank v. Rose, 1 Rich. Eq. 292; the 
court observing that "whenever, in the progress of a cause, a défendant 
entitles himself to a decree, either against the complainant or against a 
co-defendant, and the dismissal would put him to the expansé and trouble 
of bringing a new suit, and making his proofs anew, such dismissal 
will not be permitted." Whether, under the New York Code of Plead- 
ing, a plaintiff will be permitted to discontinue after a counter- 
claim has been filed seems to be a question upon which the authorities 
are not unequally divided. Cockk v. Underwood, 3 Duer, 676; Railroad 
Co. V. Ward, 18 Barb. 595; Reesv. VanPatten, 18 How. Pr. 258; Young- 
V. Buish, 86 How. Pr. 240. In Cummins v. Bennett, 8 Paige, 81, it was 
conceded by coungel on both sides that the right of the plaintiff to dis- 
continue was absolute, even if a cross-bill were filed; but that it did not 
carry the cross-bill with it; that as the cross-bill was the bill of the de- 
fendant it.remained in court until he voluntarily dismissed it, or it was 
dismissed by his default or disposed of by the judgment of the court, 
This, however, does not seem to accord with the practice in the fédéral 
courts. Railroad Co. v. Rolling-Mdl Co., 109 U. S. 702, 713, 3 Sup. Ct, 
Rep. 594. It wasalso conceded that the right existed in replevin where 
the défendant is an actor, and may notice the cause as well as the plaintiff, 
and continued in actions of contract after the law allowed a set-off to the 
défendant, and his right to recover from the plaintiff any excess of the 
set-off beyond the plaintiff's claim. In a case at law arising in my own 
district Ç^Hdcombv. Holconib, 23 Fed. Rep. 781) I held that where a de- 
fendant pleaded a eet-off, and the case was referred, and the référée had 
reported a balance due to the défendant, and the statute of limitation» 
has run against an original suit upon his claim, the plaintiff had no right 
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to discontinue the action. In Bank v. Schidmberg, 54 Mich. 49, 19 N. W. 
Rep. 741, the suprême court of Michigan wa3 equally divided upon the 
question whether a nonsuit can be taken after set-off has been pleaded and 
défendant has claimed judgment for a balance. 

Upon a full examination of ail the cases upon this subject we hâve 
come to the conclusion that leave to dismiss a bill should not be granted 
where, beyond the incidental annoyances of a second litigation upon the 
same subject-matter, such action would be manifestly prejudicial to the 
défendant. 

In. the case under considération the litigation has been pending for 
three years and a half. The défendant is entitled under bis answer to 
an affirmative decree declaring the invalidity of the plaintiff's patent, in 
case it succeeds in establishing the priority of its own. Relying upon 
this, it has neglected to institute a cross-cause, and to allow this bill to 
be dismissed would be virtually to shorten the life of its patent for the 
time this litigation has been pending. Indeed, as the very object of 
the statute is to save the necessity of two suits, it will be manifestly un- 
just to permit either party to put an end to the litigation by dismissing 
its own bill. 

It is said, however, that this order ought to be granted, because, 
since the cases of Electrical Accuviulator Co. v. Julîea Electric Co,, 38 
Fed. Rep. .117, and Brmh Electric Co. v. Julien Electric Cb., 41 Fed. 
Rep. 679, a disclaimer has been entered which renders thèse no longer 
interfering patents, and hence there is no necessity for this litiga- 
tion. On the other hand, it is said that this disclaimer was unauthor- 
ized by the statute, and is a nuUity ; that while such disclaimer has been 
aceepted in the second circuit, the défendant was not a party to that 
suit, has not been heard upon the question, and is not bound by the 
décision, and that the judgment of that court is not a bar to this action, 
nor to the prayers for affirmative relief contained in the defendant's an- 
swer. It is further claimed that even if the disclaimer be valid and lé- 
gal, the two patents are interfering within the meaning of section 4918; 
that the first claim of the Faure patent is the only one affected by the 
disclaimer ; and that an interférence still exists between the third claim of 
the Faure patent and ihe ninth claim of the Brush patent and the fifth of 
the Faure and the tenth of the Brush. Without expressing any opinion 
as tp the effect of this disclaimer, or the présent existence of the inter- 
férence, it is sufficient to say that thèse are questions which go to the 
merits of the case, and we bave no right to considerthem upon a motion 
to dismiss the bill. PuMer v, Insurance Co., 31 Fed. Rep. 696. The 
question whether an interférence exists or not is one which must be de- 
termiued from an inspection of the pleadings and proofs, a question no 
more to be raised upon this pétition than the question of the priority of 
the respective patents. 

The objection that the plaintifï no longer owns the Faure patent, and 
therefore has no interest in this suit, is unfenable. Granting that a sale 
pendenteliie by a plaintiflf of his interest in the subject-matter of a suit 
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opéràtéS' as an abatement, — and such seems to be the law, (^Brewer v. 
Dodge, 2S'Mich. 358,)— this is clearly a matter of défense, and not one 
of whibh the plaintiflf itself can lake advantage. If tbe défendant seeks 
to obtain affirmative relief agttinst it, its right to such relief ought not to 
bé defeâted by an assignment of plaintiffs interest in the patent. A 
decree ih its favor would operate as an estoppél, not only upon the 
plaintifF, but upon any one purcbasing its interest during the pendency 
of the suit, and also by the staiute upon those deriving title under it 
subséquent to the rendition of the judgment. It is not the judgment 
which would afifect the purchaser pendente liie, but irrespective of the 
statute he is charged with notice of the suit, and bound by its resuit. 
Murray v. BaMou, 1 Johns. Ch. 566 ; Murray v. Lylbum, 2 Johns. Ch* 
441 ; Qmntyof Warren v. Marcy, 97 U. S. 96, 105. 

The pétition to dismiss must therefore be denied. 

2. There are also two demurrers interposed by the défendant, one to 
the supplemental bill, and the other to the original amended bill. 

The first of the demurrers is to the supplemental bill. Thç amended 
bill allèges that the inventions described in the two patents are sub- 
stantially the same ; that tliey are interfering patents within the mean- 
ing of the law; and that Faure was the true and first inventor, — and 
prays that the Brush patent may be declared void. The défendant in its 
answeradmits that certain claimsof the Brush patent recite su bstantially 
the same invention as cercain claims of the Faure patent, and that the 
patents in the suit are interfering patents to that extent, but avers that 
Brush is the true and first inventor, and prays that the Faure patent may 
be declared void. Replication was filed and testimony taken upon both 
sides. While défendant was awaiting the plaintifPs rebutting testimony 
the latter obtâined leave to file a supplemental bill. 

This bill, after reciting the proceedings had in the suit, states that 
the first claim of the Faure patent bas been declared valid in the circuit 
court for the southern district of New York, in a suit against a défend- 
ant not a party herein, upon filing à disclaimer in the patent-office lim- 
iting such claim. This claim is admitted by défendant in its answer to 
be for substantially the same invention as one of the Brush claims. 
The supplemental biU further states that since the filing of said dis- 
claimer the two patents hâve not been interfering patents within the 
meaning of the statute, and prays judgment whether this suit should 
not be discontinued and become abated. In short, after denying that 
it bas any cause of action against the défendant, it prays the court to 
dismiss its bill. By the recognized rules of equity pleading the province 
of a supplemental bill is either to supply some defect in the structure of 
the original bill, when this cannot be done by amendment, or to intro- 
duce matters occurring subséquent to the filing of the original bill. 
Story , Eq. PI. § 332. Although the plaintifi" may, in a supplemental bill, 
pray for other and différent relief from that demanded in the original 
bill, thé new matters which may be introduced should be such as refer 
to and support the rights and interests of the original bill. Id. § 
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336. The facts introducéd by way of such bill mtist not only be mate- 
rial in themselves, but must be such as are in furtherance of the gênerai 
object of the original bill, and not such as are destructive of it. Its 
province is to meet exigencies arising or discovered since the filing of 
the original bill, and to put them on record in such nianner that they 
may be made available for the continued prosecution of the original suit, 
that the benefit of proceedings already taken may not be lost. 

Tested by thèse rules it is quite évident that this bill is objectionable, 
in so far at least as it prays for a disraissal of the original bill. While 
it introduces matter which hasarisen since the filing of the amended bill, 
it is matter which, so far from being bénéficiai to the plaintiff's cause of 
action, is subversive and destructive of it. It prays not for the same or 
similar relief to the original bill, but that this may be dismissed. We 
do not understand that the plaintifif can, either by amendment or by sup- 
plemental bill, make an essentially différent case, or pray for relief mani- 
festly inconsistent with that claimed in the original biÛ. Snead v. Mc- 
CkruM, 12 How. 422; AUen v. Spring, 22 Beav. 615; Maynard v. Green, 
30 Fed. Rep. 643. In Shidds v. Bairow, 17 How. 130, it is said (page 
144) that "a bill may be originally framed with a double aspect, or may 
be 80 amended as to be of that character. But the alternative case stated , 
must be the foundation for precisely the same relief. * * * Nor is 
acomplainantatliberty to abandon the entire case made by bis bill, and 
make a new and différent case by way of amendment. * * * ^ffQ 
think Sound reasons can be given for not allowing the rules for the prac- 
tice of the circuit courts respecting amendments, to be extended beyond 
this, luough doubtless much liberality shonld beshown in acting within 
it, taking care, always, to protect the rights of the opposite party." 

Obviously the proper way to obtain the relief sought by this supple- 
mental bill was to move to dismiss the amended bill, the course which 
was subsequently pursued in this case. While we hâve already held 
that, under the peculiar circumstances of the case, plaintiff was not en- 
titled to a dismissal of this bill, no objection was made to the pétition 
as the proper method of procédure. 

But, inasmuch as the défendant prays for affirmative relief against the 
plaintiff, it is quite évident that the facts set forth in this supplemental 
bill of the adjudications in New York and the disclaimer should, in some 
way, be called to the attention of the court, in order that it may pass an 
intelligent judgment upon the two patents as they now stand. Indeed, 
this case well illustrâtes the difficulty of carrying on a double litigation 
under this statute without the filing of a cross-bill. Had such bill been 
filed in this case, the court would bave had no doubt of its po wer to permit 
thèse facts to be set up in a supplemental answer. Story, Bq. Pl.§ 903; 
Fatierson v. Slaughter, 1 Dick. 285; Graves v. JW/es, Har. (Mich.) 332; 
Gen. Eq. Rule 46. But as the right of the plaintiff to hâve the benefit 
pf thèse facts is as clear as though a cross-biÙ were filed, we know of no 
way by which, in the absence of a cross-bill, they can be madetoâppear 
except by a supplemental bill, and for this purpose it will be permitted 
io stand. And as the demurrer in thîa case is taken to the whole bill, 



608 FEDEBAL EEPOEXEB,- vol. 44. 

and not to the prayer for relief only, it must be overruled. The rule is 
that a gênerai demurrer cannot be good to the part which it covers and 
bad as to the rest, and therefore it must stand or fall altogether. Story, 
Eq. PI. § 443; Èiginbotham v. Burnet, 5 Johns. Ch. 184; WiUiaTiis v. 
Hubbard, Walk. (Mich.) 28. 

3. The demurrer to the amended bill arises eut of the allégation that 
prior to the granting of the patent to Brush there was an Italian patent 
granted to one Hadden, agent of Brush, for the term of three years from 
August 8, 1882, a certified copy of which was annexed to the bill. The 
argument is that, as the foreign patent had expired before the American 
patent was taken out, the latter is invalid, and of no effect. Défendant 
claims that this allégation raises an issue which cannot properly be de- 
termined in a suit based upon an interférence; that the sole objects of 
section 4918 are to détermine the questions of interférence and priority 
as between two patentées; and that ail other questions, including those 
of anticipation, novelty, and duration of the patent, can only be raised 
in suits for infringement. Thie question bas been passed on in flve 
cases, and in ail, except the earliest, the contention made by this de- 
murrer was sustained. In the case of Foster v. Lindsay, 8 Dill. 126, the 
défendant, in a suit upon an interférence, set up, among other défenses, 
that the patent compound or process had been anticipated and in use 
before either of the interfering patents had been claimed or issued. The 
point was made that the court was bound to adjudicate solely between 
the interfering patents, leaving one to stand for subséquent adjudication 
when assailed in a proper suit. Judge Treat held that the défense was 
a proper one, and that under the statute the court had the power to dé- 
clare either one or both of the patents void, and thus end the litigation. 
But in the subséquent case of Pentlarge v. Pentlarge, 19 Fed. Rep. 817, 
where the défendants interposed a plea that the invention described in 
the plaintifif's patent was anticipated by an English patent, Judge Bene- 
DiCT held, in an opinion which seems to me unanswerable, that the stat- 
ute has for its sole object the détermination of the question of interférence 
and priority. 'If the défendant," says he, "in such an action, may at- 
tack the plaintifFs invention on any ground which the statute permits to 
be set up by answer in an action for infringement, it would often resuit 
that the proceeding would fail to carry the adjudication of the question 
of interférence, and so the proceeding be rendered futile for the purpose 
which the statute intended to be accomplished." 

The ëame view was taken by Judge Nixon in Lockioood v. Clevdand, 
iiO Fed. Rep. 164; by Judge Sage in American Clay-Bird Oo. v. lA- 
gowski Clay Pigeon Co., 31 Fed. Rep. 466; and by Judge Speee in Sauo- 
yer v. Massey, 25 Fed. Rep. 144. We regard those cases as settling the 
law that questions of novelty cannot be raised in suits under this section, 
and by parity of reasoning, that questions of the duration of either pat- 
ent, by reason of the existence of a foreign patent, which would in volve 
incidentally the question of the identity of the two, are equally beyond 
the power of the court. 
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But it is said that this is also a bill for an infringement, as well as for 
an interférence, and that in such case every question which œight prop- 
erly be put in issue in an ordinary suit for infringement may be raised 
hère; citing HolUday v. Pickhardt, 29 Fed. Eep. 853. 

\Ve do not so read the pleadings. The bill prays that the Brush pat- 
ent be adjudged void by reason of its interférence with the patent to 
Faure. The answer prays that the Faure patent may be declared void; 
that the plaintiflf may be restrained from disposing of it, or making use 
of it directly or indirectly. There is no allégation in either that would 
justify us in treating either pleading as a bill for an infringement, In- 
deed, it is very clear that an answer to a bill under this section could 
not be treated as a bill for an infringement. 

Separate orders will then be entered, denying the pétition to dismiss, 
overruling the demurrer to the supplementaL bill, and sustaining the de- 
niurrer to the amended bill. 



Ameeican Roll-Papeb Co. v. Kkopp ei ai. 

{Circuit Cawrt, E. D. Missouri, E. D. November 8, 1890.) 

1. Patents tob Inventions— Phbscmption of Pbiobitt— Inphinobmbnt and Inteb- 

FBBBNCE. 

Where two patents interfère, there is a rebuttablp presumption that the inventer 
who flrst applied for s patent was the flrst inventor. 
S. Same— BiaST TO Damages. 

Where two patents Interfère, and the later in date was flrst applied for, the own- 
ers of the latter oannot hâve damages for an infringement by the owner of the 
other without first obtaining an adjudication under Rev. St. U. B. § 4918,providing 
for suits to détermine questions of interférence, that the other is void. 
8. Same— Pleading. 

A count nnder that section for an interférence and a connl for infringement may 
be joined in the same bill. 

In Equity. 

Geo. H. Knight, for complainant. 

Pavl Bakewell, for défendant. 

Thayeb, J. In this case it appears that the roll-paper machine manu- 
factured and sold by défendants is manufactured fitrictly in accordance with 
the spécification and drawings of letters patent of the United States No. 
394,121, owned by défendants, and issued to Edward L. Knopp Decem- 
ber 4, 1888, the application for which was filed September 8, 1888. Com- 
plainant's contention is that défendants' machine embodies substantially 
the same invention claimed and described in letters patent of the United 
States No. 409,028, granted to the complainant, as assignée of Léo 
Ehrlich, on August 13, 1889, the application for which appears to hâve 
been filed December 2, 1887, and was renewed March 28, 1889. Its 
contention is also that the machine is an infringement of the Ehrlich pat- 
v.44F.no.8— 39 



610 BBDEEAL BEPORTEB, vol. 44. 

ent. Assamîng, but withput deciding, that it is substantially the samt 
invention, and tbatthe Ebriich devicepossesses patentable novelty, still 
complainant c^nnot recpver in, this case, (défendants' patent having been 
first granted,) unless it is shpwn in some way fhat Ehrlich was the orig- 
inal and first inventor of the device; and it has not been so shownto my 
satisfaction, , There is nq évidence in the record as to whether Knopp or 
Ehrlich was the original and first inventor, unless the façt that Ehrlich 's 
applicatiptirfor a patent was first filed créâtes a presumption that he was 
the first inventor. But the date of an application for a patent does not 
necessarily or.prdinarily indicate the true date at which the invention 
was made, because inventors sometimes, if nçt often, fail to make an 
application for a patent for months afler the invention is complète. In 
the case at Ijjjr it appears, as before stated, that Knopp first obtained a 
patent, althpugb Ehrlich's application for one was first placed on file. 
Under the circumstancès, and in the absence of other évidence on the 
subject, the court will not présume that Ehrlich was the first inventor, 
and the burden is on complainant to establish that fact. It is just as 
reasonable to infer that Knopp was the first inventor. I hâve not stopped 
to consider whether, in a bill of this character, which is merely a suit 
for infringement, it is compétent for the complainant to show that Erlich 
was the first iùVéntor of tbe alleged ihfringing device, and thus iuvali- 
date the pripr Knopp patent. For présent purposes, it is sufficient to 
say that, if the fact in question may be sHown, it has not been, and a 
decree rnust gp against the complainant on that ground. 

Another feature of the case justifies comment. It was admitted at 
the hearing that the complainant is nbt manufacturing, and has not 
manufactured, any machines under the Ehrlich patent, or put them on 
the market in any manner. It is manufacturing a machine made un- 
der a patent gvanted five years previous to the Ehrlich patent, which it 
evidently considéra supenorto the Ehrlich machine, âïîd seems to be us- 
ing the latterpatent mçrely to keep other manufacturérs Pf roll-papeir 
machines out of the market. Whatever its tecbnical right to make sùch 
use of the patent may be, its conduct in this respect evidently deprives 
the public of whatever advantages the Ehrlich invention possesses, cpn- 
trary to the true policy of the patent laws. 

The bill is dismissed. 



ON MOTION FOB EÉHEABINQ. ,: . 

(January 8, 1891.) ! 

THAYEit, J. ; 1. Undeir the authorities cited, it tntist be conceded 
that, 'in the absence of prppf shpwing the true dateof each invention, the 
presuraptipn is that eacb • ijnvention was made at the time the respect- 
ive applipatipu^ were filed. Bateav. Ope, 98 U. S. 33, 34; Pennmfif^on 
y. King, 7 Eed. Rep. éQS] Dme v, Manufacturing Co., 3 Biss. 380. Ac- 
cprding to tb^9 view, açothe Ehrlich application was filed Decenibep 2, 
1887, and the; Knopp application on September 8, 18SS,.and as there is 
ao évidence that Eh^liob's original applicatipu was modified orainended 
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in any respect aftéritwas61ed,it musf beconceded,'as the pfoof stands, 
that Ëhrlich is presumptively the first inventdr. 

2. But althôugh Ehrlich's application was first filed, défendants' pat- 
ent antedateshis by eight months, and défendants- appear to be mànu- 
facturing paper tôliers strictly in accordànce with the claims of their pat- 
ent. Plaintiflf's contention is that défendants' patent is subordinate to 
the Ehrlich patent, and that itis for the saine invention, covered by the 
first three claims of the Ehrlich patent. It bas âccordingly filed a bill 
in the ordinary form for an alleged infringement of its exclusive rights. 
In view of thèse facts, défendants insist that complàinant cannot maih- 
tain a simple bill for infringement; in view of the priority of their let- 
ters, but thàtit should couple with its bill for infringement a count un- 
der section 4S18, to hâve the Knopp patent adjudgéd void, in whole or 
in part, because of the alleged interférence. The question thus raised 
seems to be one of first impression; at aîl events, I bave net been re- 
ferred to any case where the précise point has been considered and ad- 
judicated. It was not considered in the case of Lane v. Saverign, 48 
Fed. Rep. 890, for the décision in that case turned merely on a question 
of pleading, the cause having been submitted on the bill, answer, and 
replication; nor was the question at ail discuased in Johiisen v. Fassman, 
b Fish. Pat. Cas. 471, nor in the case of Housev. Young, 3 Fish. Pat. 
Cas. 335, cited by défendants' counsel. In the latîer case, the défend- 
ant was acting under a reissued patent later in date than complaînant's', 
but defendant's original patent antedated complainant's pa'ent. In thé 
ordinary case of a bill for infringement, filed by the bolder of a senior 
patent against the holder of a junior patent, the claims whereof conflict, 
it is no défense that the défendant is acting under a patent. The rea- 
son of the rule, as I apprehend, is that by the grant of the first letters 
the government exhausts its power to grant to another person a monop- 
oly of the same invention, hence the holder of the prior patent is at lib- 
erty to treat the subséquent patent as utterly void, in so far as it conflicts 
with the earlier grant. Rob. Pat. § 370. But there is an obvions dis- 
tinction between such a case and one where the défendant procepded 
against holds the prior grant, and is operating thereunder in good faith. 
Ordinarily a prior grantee of a right, privilège, or estate cannot be pro- 
ceeded against as a trespasser by a subséquent grantee of the same gran- 
tor, even though the prior grant is for sonie reason voidable, until the 
proper steps hâve been taken to hâve the in validityoft'je prior grant ju- 
dicially ascertained and declared. The principle last referred to seems 
to be applicable to the case at bar. 

It may be that the commissioner of patents erred in granting a patent 
to the défendants while the earlier application of Ehrlich was on file; 
but, be that as it may, if such action was érroneous, it was an error, in 
my judgmMit, that merely renders the patent voidable in a direct pro- 
ceeding brotight tp establi£|h its invalidity, as the government clearly 
had power wnen the grant was made to issue a patent for the invention 
in question. A suit for infringement which proceeds plainly upon the 
theory that the défendants are trespassers, although acting stiiiîtly within 
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the terms of a prior grant, and that they are liable to the subséquent 
patentée for profits and damages, even before the invalidity of the prior 
grant had been judicially ascertained, would not seem to be a proper 
remedy, in view of the fact that a more appropriate remedy has been 
provided by statute. Section 4918 is well designed to afford relief in a 
case like the one at bar. It provides, in substance, that whenever there 
are interfering patents, any one interested in any one of them may hâve 
relief against the interfering patentée by a suit in equity, and the court, 
after due proceedings had according to the course of equity, may ad- 
judge either of the patents void in whole or in part. The judgment in 
such case binds the parties thereto and those acquiring title to or an in- 
terest in the patent in question subséquent to such adjudication. 

Under the provisions of this section, the complainant, if its conten- 
tion is well founded, may obtain a decree determining to what extent 
défendants' prior patent is subordinate to its own, and to what extent, 
if any, the claims of the prior patent are invalid. XJpon the whole, 
therefore, I conclude that in a case like the one at bar, where défendant 
holds and is operating under a prior grant, it is incumbent on the plain- 
titfto proceed, in the first instance, under section 4918, to hâve the in- 
validity of défendants' patent, in whole or in part, judicially ascertained 
and. declared. That method of procédure appears to the court more reg- 
ular, and more in accordance with the analogies of the law, than to per- 
mit the complainant to proceed against the défendants merely for in- 
fringement. 

It bas been held that a çount for infringement and a c«unt under sec- 
tion 4918 may be joined in the same biU, and I can see no objection to 
that course of procédure. Lench v. Chandler, 18 Fed. Rep. 262; Eolli- 
day V. Pickhardt, 29 Fed.R^. 853; Swift v. Jmks, là. 642. 

The decree heretofore eptered was for the right party, and will be al- 
lowed to stand, but it wilLbe modified so as to show that the dismissal 
ordered iswithout préjudice to the right to proceed as herein indicated. 



' Pabks et al. v. Bay et al. 

(Circuit Court, E. D. Missouri, E. D. January S, 1891.) 

Patbnts roR Inventions— Infringement — Npt-Looks. 

In a patent for a nut-lock, olalm 1 Is for a combinatlon, with a unthaving a 
notcUed or serrated face, of a rectangular washer, split across one of its sidea, tha 
ends thua formed being bent in opposite directions, and " each being beveled f rom 
, one Bide to the other, to form a knlfe. edge, " svbstantially as desoribed. Claim 3 
aUô describes thé ends of the split wàsher as being beveled to f orm a knife edge. 
Iq the spécifications the enâs of the washer are said to hâve '^a sharp edge, " and 
«Sharp spring-lipa, " to engage the serrated surface of the nut. MeUd, that the pat- 
ent must be restricted to wasbers hàving beveled sharp edges, and the use of sim- 
Uar wasbers with square edges does not constitute an infringement. 

In Equily. 
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Wm. C. MargTmU, for complainants. 
Wm. M. Ecdes, for défendants. 

Thayeb, J. For the purposes of this décision it will be conceded 
that plaintiffs' improved nut-lock possesses patentable novelty,although, 
in view of the state of the art, there ma}' be some doubt on that point. 
Among the numerous prior patents referred to in the answer, and put in 
évidence, there are several which render it questionable whether the pat- 
ent in suit ought to be sustained. I am satisfied that it can onlybe up- 
held by limiting it to the précise form of device described and claimed. 
The patentées cannot consistenlly object to such a construction of the 
patent, as it appears to bave been their expeetation when the application 
was pending, as evidenced by their correspondence with the patent-office, 
that the patent would be so limited and construed. The claims are as 
folio ws: 

"(1) In a nut-lock, the corabination, with a nut having a notched or ser- 
rated face, of a rectangular washer, split acioss one of its sides, the ends tlius 
formed being bent in opposite directions to substantially the same degree, and 
each being beveled from one side to the other, to form a knife edge, substan- 
tially as specifled. 

"(2) Aa a new article of manufacture, a rectangular washer, made of tem- 
pered steel, and having a bolt-hole, one side of the washer being eut through 
from the edge to the bolt-hole, the ends thus formed being bent in opposite 
directions to substantially the same degree, and each end being beveled from 
one side to the other, to form a knife edge, substantially as described." 

In the descriptive part of the spécification, the ends formed by cutting 
the washer through from one side to the bolt-hole, are said to bave "a 
sharp edge," and "sharp spring-lips" to engage the serrated surface of 
the nut, and prevent it from turning; and Fig. 3, attached to the spécifi- 
cation, which purports to be a détail drawing of the washer in question, 
also shows an unmistakable bevel, formiug such a "knife edge" as is de- 
scribed in the claims. 

Further comment is unnecessary, to demonstrate, thàt the beveling of 
the ends of the washer where it is eut through, so as to form a "sharp 
or knife edge," as distinguished from a square edge, is an essential feat- 
ure of plaintiffs' invention. It may be that a "square edge" — that is to 
say, an edge formed by cutting through the washer in a plane perpen- 
dicular to its surface, and then bending the ends back in opposite di- 
rections — would be equally as serviceable as a knife edge, formed by 
beveling the ends; but it goes without saying that the patentées hâve 
made the bevel a material élément in both of their claims, and, whether 
it was necessary or unnecessary so to do, they mnst be limited to what 
they hâve claimed. 

In view of the construction of the patent herein adopted, there is no 
évidence of infringement, as none of the washers made by défendants, 
so far as sbown, hâve a knife edge formed by beveling the ends. 

The bill is accordingly dismissed. 
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Smbad a àt. V. Union Pkee School-Dist., Eié. * 
(Circuit Oowrt, li: D. JStew York. November 29, 1890.) 

1. PiTBNTS FOR INVENTIONS — DkT ClOSBTSt-NOVELTT. 

In patent No. 314,884, granted ijarch 81, 1885, to Isaao D. Smead for a dry closet 

înîwhich air is used to deâiccate lecal matter, the flrst olaim is destitute of nov- 

elty, everything essentlal to the Intention stated havlng been desoribed by Henry 

Ruttan in bis book puWished in 1862 ; but the second and third daims are net witb- 

: out novelty, the improvements on the Euttan System being a vault in the f orm of a 

; tube 80 arranged as to reoeive: deposits distributed al6ng its surface in oompara- 

tively small quantities at any given place. 
8. Bame— Invention. 

Patent No. 358,1.57, granted Isaac D. Bmèad for improvements in his closet, by 
•which air is let into the vault from the ontside of the building, and a fan employed 
in the vent-shaft to create a draught, is void for want of invention. 
8. Same — Anticipation. 

In patent No. 363,971, also granted to Isaao D. Smead for improvements in the 
closet, the flrst olaim is not without novelty, the transverse partition looated in 
the vault being servioéaWe, and adding somewhat to the efdciency of the closet; 
in View of the prier patent to W. S. Boss, the second daim is without novelty. 

In Equity. 

J. B. Foraker, H. H, RockweU, Lysander Hill, and John W, Mwnday, for 
coiïiplainants. 

Warren, Patterson & Oambell, for défendant. 

Wallace, J. This is ah action for infringement of letters patent No. 
314,884, dated March 31, 1885, granted to Isaac D. Smead for newand 
useful improvements in dry closets. The défenses are that the claims 
of the patent are destitute of patentable noveJty, and that the invention 
was in public use more than two years prier to the application for the 
patent. The dry closet of thé patent is one in which air is used to des- 
iccate fecal deposits, render them innocuous, and remove the foui odors 
from the building. The treatmeut of such deposits in buildings where 
a. large nuinber of persons use the closets is a problem which architecta 
and sanitary engineera hâve altempted to solve in varions ways. Wa- 
ter-closets, with their sewer connections, involve the well-known danger 
of the génération of disease germs, as well as the expense and annoyance 
commonly incident to plumbing. Earth closets smother the foui odors, 
and do not thoroughly dry the deposits, and the absorbing material so 
80on becomea charged with the odors that the closets benome offensive 
if they are not frequently artd carefully cleansed; and it would seem man- 
ifest that they could not be practically employed for the use of several 
huhdred persons in a single building. The dry closet in which the de- 
posits are desiccated by an air carrent constantly forced into contact 
with them Is especially adapted for Use in buildings where the gênerai 
System of heating and of ventilation can be utilized to furnish the air 
current, and convey:itout\of the building. The présent invention is 
more especially designed for use in such buildings/ ' The invention de- 
soribed in the spécification, and shown in the drawings, consista of a 
System of foui-air ducts, a gathering room, a deposit vault, and a vent 
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shaft, 80 constructed and arrangea in relation to each other that thé air 
drawn from the various rooms in the building to ventilate them shàll bé 
delivered at one end of the vault, and pass horizontally through it to 
and out of the vent shaft. The fonl-air ducts leading from the several 
apartments may be constructed so that each one will ventilate several 
rooms, or only a single rooni. They are connected with the rooms 
preferably by a register, and are connected by internaediate ducts with 
the gathering chamber so as to concentrate there the entire volume of 
air drawn from the building. The gathering room is located at one end 
of and opens into the vault. The vault is a horizontal tube which serves 
as an air duct between the gathering room and the vent shaft. It is ob- 
long in form, and is of sufficjent length to receive the fecal deposits from 
a séries of closets located side by side above it. The vent shaft, or exît 
shaft, extends from the base of the vault to and above the roof of the 
building. Itx)pens into the vault, and is provided with means for cre- 
ating a strong draught through the vault from the gathering room. The 
spécification states that the location of the clOsets in the building will be 
governed by circumstances, and it is iramaterial wherâ they are located 
SO long as the vault is so arranged that the air from the building will be 
conducted through it and from thence into the outer atmosphère at such 
a point that it will not be wafted back into the building through the 
doors or Windows. The spécification implies that buildings like thosé 
in which the dry closets will be employed are usually heated by a fur- 
nace or fumaces; and in that case the means described for securing the 
necessary draught for the vent shaft are provided by building the furnacé 
flue along-side the vent shaft, and heating the vent shait by the smokè 
and gases which escape from the furnace; and when the furnace is not 
in use a heater of any suitable kind located within the shaft is employed; 
or "any of the known appliances in use may be availed of to increase 
the draught," in case it should be found necessary to do so. The spécifi- 
cation contains this summary of the invention: 

"From the foregoing description, it will be seen that the gist of my inven- 
tion consists in so arranging the closets, in relation to the exhaust ducts and 
ventilating shaft or shafts, as to cause the foui air wLieh is drawn from the 
rooms to pass through the vault whloh receives the fecal deposits and desiccate 
thesame.and at tbesametimetakeupand çarryoff ail foui odors. As the air 
leaves the rooms at a température of about 65 degrees, it will readily be seeni 
that it is in a condition to rapidly absorb moistureand produce a drying efleÇt 
upon any matter with which it may be brought in contact. By this methdd 
the fecal matteris quickly desiccated and greàtly redueed in volume, so that its 
removal is easily and quickly acconaplished. If desired, a sraall amount of 
plaster, dry earth, or other absorbent material, may be from time to tim^ 
thrown into the vault; but, in practice, I hâve not found this necessary of 
advisable, because of the rapidity with which the deposits in the vault wër,e 
dried up by the passage through it of such a large volume of warra air. By 
this metbod I am enabled to avold ail the serious difflculties or objection^ 
which hâve heretofore existed in référence to closets, especially when located 
within buildings, the closets themselves being as free from offensive odors a» 
are the ordinary roopaa of the building." 

The daims of the patent are as follows: * 
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"(1) The combination and arrangement of one or morç ducts for the re- 
moval of the foui air from a room or rooms of a building, a vault for receiv- 
ing and retainjng the fecal deposita, connected with said duct or ducts, and a 
ventilating or exit sbaft connected with said vault, whereby tbe warm air 
from within the building is made to desiccate or dry the deposit in the vault 
and remove a)l odors therefrom to the^outer air, as set forth. (2) The com- 
bination in a building of a séries of foui-air ducts, B, a gathering room, C, a 
vault, D, and a ventilating or exit shat't, E, with means, substantially such 
as described, for creating a draught through the same, substantially as and for 
the purposes set forth. (3) Adrycloset arrangea in relation to tbe ducts 
wbich convey the air from the room or rooms in a building, and the venti- 
lating or exit shat't, substantially as shown and described, whereby the foui 
and warm air from the room or rooms is made to pass through said dry closet, 
and thence out through the ventilating shaft. as and for the purposes set 
forth." 

The patentée was not the originator of the method of treating fecal 
deposits by an air current to desiccate them and remove their odor, 
nor the first to utilize for that purpose the air drawn for ventilation from 
the varions rooms of the building; nor was he the first to do this by 
using a System of air ducts like those described in bis patent, leading 
into a gathering room, and a vent shaft like that described in bis patent 
for creating the requisite draughts. The crédit for ail this belongs, accord- 
ing to the présent record, to Henry Ruttan, of Canada, who published 
in 1862 a book upon the ventilation and warming of buildings, wbich 
is a very valuable contribution to the literature of that subject. Every- 
thing in tbe spécification of the présent patent, wbich is essential to 
the broad invention stated in the first claim, is described in Mr. 
Ruttan's book. But, instead of a vault like that described in tbe pat- 
ent, Ruttan's closet had a basin located within and at the bottom of tbe 
gathering chamber, a single basin to wbich ail the deposits from the 
vairious closets in the building were to be conducted. It was placed in 
front of an opening into the vent shaft, and consequently was in the Une 
of the air current entering the vent shaft. It was in no sensé a tube or 
air duct between tbe gathering chamber and the vent shaft. The gather- 
ing chamber opened directly into the vent shaft. Obviously, in such a 
closet tbe air current can only reach the top of the deposits in tbe basin; 
ît may createa crust over the deposits, but will not dry the mass. Such. 
a closet might do the work of removing the odors, but it could not do 
the work of desiccation. No one can doubt that it would be of very lit- 
tle practical utility in a building in wbich it would be used by any large 
number of persons. Those who were familiar with it, among them tbe 
Ruttan Heating & Ventilating Company, engaged in manufacturing Rut- 
tan's heating and ventilating apparatus, and whose interest it was to in- 
troduce bis closet, attempted to do so to a limited extent in family rési- 
dences, but never recommended it for large institutions or public build- 
ings, and finally abandoned closet work aJtogether. The change made 
by Smead in the organization of the Ruttan closet by inserting a vault 
iû the form of a tube between tbe gathering chamber and the exit vent 
adapted the vault to receive deposits distributed along its surface in com- 
paratively small quantities at any given place, and to act as a duct for a 
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condensed current of air. The deposits are thus exposed intimately and 
effectually to the air current that travels through the vault to the exit 
shaft. It was this change which made the dry closet of the patent a 
practical and commerical success, and led to its introduction in many 
public buildings. The testimony in the présent record proves beyond 
peradventure that the dry closet of the patent is an extremely useful and 
valuable invention. The witnesses testify that in buildings where the 
Smead closets are used by hundreds of people daily no foui odors arise, 
the fecal matter becomes within 36 hours after its deposit so dry as to 
be combustible, and shrinks so much in weight that the deposits of many 
months can be carried away intwo or three barrels. No doubt is enter^ 
tained that the novelty of the second claim of the patent is not impeached 
by the closet described in the Ruttan book, or that the change made by 
the patentée in Ihe organization of the devices of Ruttan was one that 
involved invention. The second claim of the patent is aptly expressed to 
specify the invention really made by the patentée by référence to the 
spécification and drawings. Limiting the third claim to one for a com- 
bination of the same parts as the second claim, but omitting the gather» 
ing room, its novelty is not negatived by the Ruttan publication. It ia 
not entirely clear that this claim is fairly capable of such a limited in- 
terprétation; but, unless such an interprétation is placed upon it, the 
patent wiU be of but little practical value, because any infringer, by dis*- 
pensing with the gathering room, will appropriate-the real invention of 
the patentée withoutinfringing the second clahn. Obviously, the gather- 
ing room is not an essential feature of the real invention, and the foui- 
air ducts can be conducted directly to the vault without the interposition 
of the gathering room. It cannot be assumed that the third claim is 
for the same invention as the first. The patent-ofSce must hâve under- 
stood that there was some distinction between them, and could not hâve 
intended to allow two claims for the same thing. With some hésitation, 
the conclusion is reached that the third claim can be construed more 
narrowly than the first, and that the dry closet of that claim is one in 
which the vault is of the particular form described in the speciticationv 
and not, as in the first claim, a vault of any description, through which 
air can he conducted. 

The prior patent to W. S. Ross, cited for the défendants, is of no im- 
portance as an anticipatory référence to either claim of the patent, or as 
tending to suggest the absence of patentable novelty in the second or third 
claim. The Rosspatentis for a furnace for baking or burning fecal deposits 
by beat. The vault is located between the fire pot and the smoke flue, 
and has within it a transverse shelf or partition for the réception of the 
deposits. When the furnace is in opération, the products of combustion 
pass over and beneath this shelf, and thus burn or bake the deposits. 
The défense of prior use based upon the dry closets of Mr. Clark, Mr. 
Yeomans, and the Mount CarroU closet, cannot prevail. Thèse closets 
are illustrations, more or less crude, of the Ruttan closet, with unim- 
portant modifications. It is doubtful whether, from a sanitary point of 
view, any of them were an improvement upon the old-fashioned privy. 
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The first elàim of the patent, baving been asserted and put in controversy 
by the complainant, and beingadjudged void for want of novelty, must 
be disclaimed. Upon filing la .proper disclmmer, the complainants are 
entitled to the Usual deoree; but without cos'f'. 

■ The second suit between theparties is brought upon two later patents 
granted to Mr. Smead (NùSw 852,157 and 363,971) for minor improve- 
inents upon the dry closet ofi.the patent which has been considered. 
The questions of the validity and the infringement of thèse patents hâve 
been but little discussed by counsel, and may be briefly disposed of. 
THiie eariier of thèse two patents,i.so far as it relates to the claims now in 
coatruversy, is for a modification of the principal patent and covers im- 
provements by which air is let into the yault from the exterior of the 
baiiding, and by which a fan'is euiployed in the vent shaft to create a 
ds&ugbt. It could not involve invention to devise either one or both of 
Uaese modifications. Invention cannot be reasonably asserted of making 
a liole in the waH of the building to let air into a vault, or of using the 
weUrknown fan to create a draught of air. As to the later of thèse two 
patents* undoubtedly the, transverse partition located in the vault, which 
iâ the Bubject of the first claitw, is serviceable, and adds somewhat to the 
effidiency of the closet. WheOconstructed, as that claim implies, of 
absorbent materiali the improvement seems to be new and patentable. 
But in yiew of the Ross pateijt, the second claim is without patentable 
novelty, Upon filing a di^elairoer as to the second claim of patent No. 
363,97li the complainants will hâve a decree upon the first claim, with- 

QUtCOStS. i li 



International TerMaÇottàLumbee Co. v. Mattree et al. 

(Circuit Court, '^.iy. New Tork. December 1, 1890.) 

îi JpATENTS ?0B Inventions— BBadsttB, oï Lettebs. 

, Theciaim of reissued leWéra patent No. 10,430, for an iniprovemeTit In fire-proof 

' 'éôtnpoBition, wa8for"ai cémpositlôlQ to be used for fire prooflog, and other pur- 
poses, consistlng of kaolin * * *, prepared with water, niaoUine-pressed, dried, 
, bumed, and ftdapted when burned to be sawed or wrought with edged tools. " The 

I '-ijï— i-,0 '4.1.» ^^4>^««1 ^^4-'A,rit) -NiX' aju r\n^ — ^t-^A r-w«4.«u— ti iaoY ** r-ii i /~i 



cldim 6î the original patéiït' Nô: 348,094, granted October 11, 188Ï, to Charles G. 

iGilman, was for "a oompositioinito be used for flre-prooflng; and other purpoaes, 
.. consistlng of kaolin *.* *, prjsp^red with water, machine-pressed, dried, burned, 

and, subséquent to firing,'sà,'wea or wrought with edged tools." Held, that tbo 
I ' i oUùin of the reissue was tàn'. an invention différent and broader tban the original, 
,.,,an,d wasinyalid. ,, . 'j'.i; '-'L- 

S., 9^8 — Idbntitt of Reibsub ÀsiD' Ohïqinal. 

' ' ' ■'&■ reissue is nOt Void 'Vecàlùse bne division ot the reisstte is identical with the 
,,,',' original. patent. :: . ., ^> r^.,., 
si .fitu, FOR Infritto^menT— P^oVbrt Ajro Otbr. 

' •' " Wh'en aï bill Soi" infringefaientVbasèd on reissued letters patent, tenders profert 

. : !. a;id oyer of ithé original asswélla^ of the reissue, and as the instruments are public 

, document, at ail tànies op^n to examination, they are presented as parts of the 

bill, and objeotlôtisto ihéir validity may betaken by demurrer. 

4.' SAUB-i^DÉMUBSBRi : '^ùi •>' , '' 

; Çtn demurrer to a Ifill f or, infrjngement of reissued letters «patent there may be 
'0peci!al grounds thereof which rëlàte ta ea.ch of the reissuea sëp'arately, and the de- 
. y vuii^rMrmay I)esUstainËidiUipi4tin,à]»lri]verruledlnpart. ;<;!.!' 
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On Deraurrer. 

This action is based upon reissued letters patent, No. 10,419 and No. 
10,420, now owned by the coraplainant. The original patent. No. 248,- 
094, was granted to Charles C. Gilman, October 11, 1881, for an im- 
provement in fire-proof composition. Subsequently, the patent was sur- 
rendered and issued in two divisions. The bill allèges as follows: 

"On tlie eleventh day of October, 1881, letters patent of the United States 
numbered No. 248,094, signed, sealed and executed in due form of law, and 
bearing date the da}- and year last aforesaid, were issiied to said Charles Car- 
roll Gilman, whereby there was seciired to him and to his heirs and assigna 
for the term of seventeen years, from the eleventh day of October, 1881, the' 
full and exclusive right of making, using and vending the said improvement 
throughout the United States and the territorie&thereof, as by a eertifled copy 
of said Iftters patent, in court tobeproduced, will more fullyappear. * * *] 
That said Charles Carroll Gilman having for good and lawful cause surren- 
dered said letters patent No. 248,094 tO thecomraissiorier of patents, and hav- 
ing raadediie application therefoi- on the lOth day of October, 1883, and hav- 
ing in ail things complied with the acts of cun^ress in such case made and' 
provided, on the eleventh day of December, 1883, new letters patent nuthbered 
reissue No. 10,419 and re.ssue No. 10,420, were issued to Gilman l'oroua 
Terra Cotta Company, of New York, N. Y., as assignée of said Charles Car- 
roll Gilman for the same invention for the residtie of said term of seventeen 
years, as by said last mentioned patents or a duly certified copy thereof in 
court to be produced, will appear." 

The démarrer disputes the validity of the reissues for the foflowing 
reasona: (1) The original patent wàs not inoperativeor invalid, by rea- 
son of a defective or insuffieient specification,/or by reason of the pat- 
entée claiming as his own invention or discovery more than he had a 
right to claim as new; nor did any inadvertence, accident or niistake 
occur in the procuring of the orginal patent. Hence both reissues were 
granted without authority of law and are invalid. (2) Reissue No. 
10,420 describes and claims a différent invention from that described 
and claiméd in the original patent, and is therelore invalid. (3) Thé pat- 
entée was guilty of lâches in applying l'or the reissues, and hence; they 
are invalid. 

Esek Grwen, for coraplainant. 

Eobert N. Kenyon, for âeîendants. 

CoxE, J. The complainant contends that the original letters patent 
are no part of the bill and that the questions affecting the validity of the 
reissues cannot be considered on demurrer. It will be observed that the ' 
avermenta of the bill having référence to the original are almost idëntical. 
with those employed in alleging the reissues, upon which the action is 
founded. In each instance the language is explicit and exact, leaving 
n.0 doubt that the pleader intended to makè ail thèse instruments a part 
of the bill without incumbering the record with copies, in extenso: Pro- 
fert and oyer are tendered in the most formai mânner. The instruinents 
tbtis alle^ are public documents, at ail times open to examination. 
ItJs; thought, therefore, that they are presentéd to the court as part of 
the bill and that objections thereto may be tîiken by demurrer. Bmart' 
T. J3md8, 2& ï-ed. Rep. 484. ^ ; i 
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In the original spécification the patentée, after stating that he is the 
inventer of a new and useful composition of matter, proceeds to describe 
ingrédients of which it is composed and the varions steps by which the 
composition is reduced to tlie form of logs ready for sawing. He then 
says: 

"On cooling, the logs are removed to the mi 11 and sawed into planks, boards, 
and dimension stuff, as lumber from wood is manufactured, and siibsequently 
fashioned in the workshop into such forms and articles as demanded by pur- 
cbasers. This material, being free from grit and tough in texture, ean be 
eut, sawed, bored, grooved, planed, and carved with edged tools, and before 
or after such treatment can, after slipping and glazing, be submitted to a 
second firing, with flne results in ornaraentation obtained." 

On the lOth of October, 1883, the application for a reissue was filed. 
Reissue No. 10,419 (division 1) with the exception of a few immaterial 
verbal changes is identical with the original. Atthe head of the printed 
copy of the spécification of No. 10,420 (division 2) furnished by the 
patent-office, are thèse words: " Application for reissué filed October 16 , 
1883." It is urged that this date must be considered as the date of the 
application. This position is untenable: First, because an unverified 
déclaration of this character is not proof (£'tencai Accurnukitor Go. v. 
Jidien Electric Ço., 38 Fed. Hep. 117, 140;) and, second, because the 
allégation of the bill that the application was made on the lOth of Oc- 
tober, 1883, isadmitted by the demurrer. Regarding division 2 it is 
argued that the attempt is made to daim a much broader invention by 
the omission of one of the éléments of the original. The claims in ques- 
tion are hère placed side by aide, the italics in each show the matter not 
fpund in the other. 

Oriaînal. Division2. 

" A composition of matter to be used "A composition of matter to be used 
for Bre-prooflng and other purposes, for flre-prooflng and other purposea, 
consisting of kaolin clay, free from consisting of kaolin clay, free from 
sànd or saiidy clay, and resinous saw- sand or sandy clay, and resinous saw- 
dust, in the proportions specifled, pre- duat, in the proportions specified, pre- 
pared with water, machine-pressed, pared with water, machine-pressed, 
dried, burned, and, subséquent toftr- dried, burned, and adapted, when 
ing, sawed or wrought with edged iumed, to be sawed or wrought with 
tools, in raanner described in the fore- edged tools in a manner described in 
going spécification." , the foregoing spécification". 

The original claim covers a composition of matter having the foUowing 
ingrédients and features cbmbined in the proportion and manner de- 
scribed. (1) Kaolin clay, free from sand. (2) Resinous sawdust. (3) 
Prepared with water. (4) Machine pressed . (5) Dried. (6) Burned. 
(7) Sawed or wrought after firing. In division 2 the last élément (7) is 
omitte^d from the claim and the description is correspondingly altered. 
The compositioii claimed is completed without this additional step. 
True, th& suggestion is made that the composition may be sawed or 
wrought with edged tools, but whether this is donc or not is entirely 
optional. The language "and adapted, when burned, to be sawed or 
wrought with edged tools" bas no légal significance and might as well 
ha vé been omitted frôm the claim. A log untduchèd by saw or edgsd 
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tool would infringe the reissue, but not the original. To this extent, 
therefore, the claim is expanded; it seizea upon structures which would 
escape from the grasp of the original. It is said that the élément of saw- 
ing and cutting was no part of the original invention. This may be so, 
but there can bé little doubt that it was fully described in the spécifica- 
tion and made a part of the claim of the original, and that the object of 
the reissue was to get rid of it. By reason of the omission the reissue, 
in question, is for a différent and broader invention. 

The demurrer not only attacks the bill in its entirety, but there are 
spécial grounds of demurrer which relate to, each of the reissued letters 
patent separately. This practice is proper. Eq. Rule 32; NoHh v. Earl 
ofStrafford, 3 P. Wms. 148; 1 Daniell, Ch. PI. & Pr. (Perk. Ed.) p. 650. 
The demurrer ma}' be sustained in part, and overruled in part. Powder 
Co. V. Pmder Works, 98 U. S. 126, 140; Novdty Co. v. Rouss, 39 Fed. 
Rep. 273. The spécial demurrer marked "Fifth" relates to so much of 
the bill as refers to reissue No. 10,420, and clearly présents the question 
above discussed, viz. : that the reissue is not for the invention originally 
patented. ïhis demurrer should be sustained. Manufacturing Go. v. 
Ladd, 102 U.S. 408; Coonv. If&om, 113 U. S. 268,5 Sup. Ct. Rep. 537; 
Plow Co. v. Kingman, 129 U. S. 294, 9 Sup. Ct. Rep. 259; Ycde Lock 
Manufg Co. v. Berkshire Not. Bank, 135 U. S. 342, 379, 10 Sup. Ct. 
Rep. 884. 

Very little is said in défendants' brief regarding No. 10,419 (division 
1) but it is insisted that it is void because, being identical with the orig- 
inal, there was no defect in the latter justifying a reissue. It iâ argued 
that if the reissue is valid now the original must hâve been valid and 
operative in October, 1883, and, therefore, the commissioner was with- 
out jurisdiction to grant the reissue. No authority is cited in support 
of this contention and, on principle, no just reason can be advanced in 
its behalf. Although I hâve been unable to find a décision based upon 
precisely this state of facts the case which approximates it most closely 
is Giant Powder Co. v. Nitro Powder Co., 19 Fed. Rep. 509. The court 
there says: 

"Patents may be reissued in divisions. It is not necessary that ail claims 
iu the reissue sliould be included in one patent. They are often issued in 
divisions, and 1 suppose that a patent migbt be reissued in divisions in the 
identical language as to some ot the claims, the changes being included in 
another or separate division or patent; that is to say, ail claims, or inventions 
which are fully covered and operative may be reissued by themselves in one 
division in the identical language of the original surrendered patent, and ail 
other claims, on amendments to the spécifications, and covering the Invention 
shown by the amended spécifications, in another division or patenta" 

A patentée who reissues his patent for the purpose of eorrecting a clér- 
ical error or improving the phraseology of the description may do an 
unnecessary act but why should it work a forfeiture of an inventioh justly 
his own? The public are in no way affected; they lose nothihg; the 
patentée gains nothing. To hold the reissue in valid, in sueh circum' 
ètances, would be to foUow an ingénions sylldgism to an arbitrary and 
inéquitable conclusion. It frequently happens that a patefai'is reissued 
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-witb: t&e,otiginal spécification and claîms intact and a humbé; of new 
(jlftiwe addsd. The courts hâve frequèntly held the new claims to be in- 
validjbut hâve permitted.the original claims to stand. Gage v. Herring,' 
107 U. , S. 640, 2 Sup. Gt. Rep. 819; Mahn v. Harwood, 112 U. S. 354, 
5 Swp. Gt. Rep. 174; Walk. Patents, § 248. Theré can be no real dis- 
tinction between thèse cases and the case at bar. The spécial demurrer 
marked"Fifth" is sustained, in other respects the demurrer is overruled. 



ON REHEAHING. 
(Februaiy 7, 1S91.) 

CoxE, J. A rebearing is asked upon the ground that the court erred 
in holding that the reissue, division 2, is Ibr a différent invention from 
that described in the original patent. Upon this proposition an argu- 
ment is presented which states the complaiuant's position more fuily 
th(in at the hearing of the demurrer. The reason assîgned lor the omis- 
[?ion to make this argument at that time is that the complaiuant's coun- 
eei ddd not then lulJy appreciate the importance of division 2, and was 
under the impression that .the décision would turn upon other questions 
to which greateî; attention was given. It is doubtiul whether, in any 
view, a rebearing should be granted. No new proposition of law or fact 
is advanced. Thougb elaborated, strengthened, and enriched with new 
illustrations, it is still the old argument which is reasserted. That thé 
contention of the complainant was not presented as fuUy as its counsel 
oould desireia to be regretted, for impressions are sometimes formed at 
the hearing of a cause which might bave been prevented or moilified 
at the timie, but which itis difficult to Jéniove by subséquent argument. 
In the. présent instance, however, the fact that the complainant's brief 
ivaspotso fullupon the point in question as upon the other branches of 
the controyersy indwced what was intended to be an unusually thorough 
examination, As a resiilt, the court was unabie to find a décision of the 
suprême court or of a circuit court, since 1882, sustaining a reissue hav- 
ing infirmities }ike thoseof division 2. It should be remembered that 
tbe patent is not for a machine, but for a new composition ol matter, 
prôduced by a formula donsisting of séven progressive steps which are 
described with mihuteriess ând accuracy. The question then is, can the 
lilite'ntèe otiiit One stepancl insist that the product oïjsix steps is the 
sanfe. invention as the product of sevensteps? If he may omit step No. 
^,ïWJd ,)iave the same composition, why may be not omit step No. 6, 
or steps Nosi 6, and 7, and still insist thât the invention has not been 
«d^^ipged? In dpscribing step ,Np. 7 Ijie is unusually précise. He intro- 
duqçB it witl^ the same fprmality which .is accorded to the other steps.i 
i3e.;,8ays,:in substance : When the^mixture is' reduçed toi a plastic mass 
itiis.repiqyed irom thp tuba and p^^ssed; when Bufficiently dryj tbe loga 
are remoyed tp '?1^ ;kilps and bufpedjJand }vhen they lare sufficiently 
cool,.they are pen^pveduto the niiU and sawcd. The proposition is now 
aidyanced t^ti the |iiiveuti<^ Btop^ with tbe sipçth gtep. This is asserted 
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by counsel, not by the inventor. The latter expressly states that the 
invention is the resuit of.all the described steps. He nowhere intimâtes 
that his composition can be produced by less than ail. If conjecture 
were permitted, we might infer that the seventh step could be omitted, 
but the inventor does not say so. On the contrary he says: 

"I am awaréthat iike compositions hâve tieen made from a very early day, 
and that Ëngiish and American patents hâve been granted therefor * * * ; 
but I claim that j;io composition of this character, sO far as I can leârn.'hàs 
beëii màâè of t(ië same màtérial, with the same pcôpo^tions, and in the same 
naanner, and withbuttbesematerials, proportions, andtreatment, asdescribed, 
the fijU i«sults which I assert cannbt be reached. " 

The complainant's brief upon this motion proceeds upon the theory 
that ail of the description and claim relating to sawing— and fullydne- 
seventh of the spécification is devoted to this subjiect— might as well 
hâve been omitted, That the composition is not changed or modified 
in the least by being sawed into planks, etc., and that no feature is 
a,dded toi the ioventiofn bîy this procéss; It would seem that this prop- 
osition is based largelyupoa spéculation. How oan it be assertedj as a 
fact, of: à nevf composition of matter? How can it be said that the; ect 
tion QÎ the saw upon the logs "on cooling," admitting light and air to 
the surfaces thus exposed, perforras no function and produces no résulta 
other than the ordinary one, and, especially, how can it be sâid in the 
teeth of the patentee's assertion that no part of the treatment described 
by him can be omitted? Even in the pithy and ingenious' illustration 
of the pqmplainant's counsel, — wh ère the invention relates to a liquid 
composition, and the claim conpludes with a statement that the flbid is 
"subsequently toboiling and cooling, bottled for use, as described,"— 
a case can readily be imagiped where the excliasion of light and air, by 
immédiate, bottlipg, ipight add a very important feature 1o the flùid or 
preyent ilj from losipg strength and vitality. Surély,iif the patentée 
should still; further affirm that "unless the said mixture, immôdiately 
after it becpmes cool, is placed in stone bottles and tightly eorked, in 
the manner described,, it iwill be impossible to produce the said compo- 
sition," th,e court wpuld hardly venture to hcdd that the patentée was 
ignorant ofh'S own invention, and that it was produced in a différent 
manner from the one described by him. Those who are familiar. with 
patent litigation will recall numerous instances where the highest qual- 
ity of invention and the most phénoménal results are attributed by 
learned counsel and enthusiastic scientists to processes and proceedings, 
apparently, far more trivial. The conclusion cannot be resisted that the 
reissue in question is within the rule so often laid down by the suprême 
court. It was thought at the argument of the demurrer, and it is still 
thought, that it is for the interest of both parties that this important 
question, which lies at the threshold of the litigation, should be deter- 
mined before they are subjected to the expense and delay incident to 
the taking of final proofs in an action in equity. The motion for a re- 
hearing is denied. 
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Mbntz V. The Sammy. 

Martin et al. v. Samb. 

(Otrmtt Court, E. D. Louisiana. October 35, t890.) 

ÂsuiRAi.'n'— RsnB'nr on Appeal. 

In cases Involvine questions of faot only, depending on conflloting évidence and 
the oredibility of wîtneëseis, the circuit court in admiralty will not disturb the de- 
creea of the district court, where there is no prépondérance of évidence, and no 
additional évidence ofCered on appeaU Folio wmg Dunean r. The Nic^Us, cmte, 
803. 

In Admiralty. 

E. DeGrayy for libelant. 

Frank Butler, for claimants. 

Paedee, J. To this case, trîed and snbmîtted at the last term of 
court, I hâve given a careful and laborious examination. The questions 
presented are questions of fact. The proper décision of them dépends 
upon the credibility to be given the witnesses. The examination given 
the case raises some little doubt as to whether the case made by the libel- 
ant is not overturned by the claimants' évidence. But this doubt is 
iiot of such magnitude, nor so well supported by the évidence, that the 
court can say that the finding of the district court based upon the same 
évidence,, with opportunities to hear and observe witnesses, is incorrect. 
For the reasons given in the case of ITie Nicholk, ante, 302, (just de- 
cided,) the decree of the district court will be afSrmed. 

The following decree will be entered in the cause: 

This cause came on to be heard on the transcript of appeal, and was 
argued by Mr. DeGray for the libelants and Mr. Butler for the claim- 
ants. Whereupon, and for theaforesaid reasons, it isordered, adjudged, 
and decreed that 'the libelant, Mrs. Amelia Mentz, wife of E. D. Mentz, 
do bave and recover from Martin & Dreibholz, claimants, and owners 
of the steam-boat Sammy, and from Newell Tilton, surety on their re- 
lease bond, in aolido, the sum of $400 damages, and ail costs of the cir- 
ctiit and district courts. 
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Thk Saugerties.' 
SsoTH ti cH. V. The Saugeeties, (two cases.) 

Genthneb V. Smith et al. 
(District Court, S. D. New York. November 25, 1890.) 

1. Carkiers— Joint Adventtieb— Pbotested Dbaft— PobfeitObb. 

Upon the shipment of a cargo of loe upon a joint adventure, nnder a contract pro- 
viding for the acceptance by the consignée of a sight draf t for a guarantied sum, to 
be attached to the bill of lading, under whlch contract the consignée ohartered the 
vessel on whîch the cargo was accordlngly shipped, and made advances for trans. 
pûrtation pursuant to the contract, time not being made essential, held, that the 
shipper was not entitled to ireat the contract and the oharterer's rights as for- 
f eited by the mère non-acceptance of the draf t, or to deal with the cargo as his own. 

S. Same— Bill of Lading — Masteb's Copt— Indorsement — ^Pbemature Suit. 

Upon such a joint adventure and shipment, the blll of lading made the cargo de- 
liverable to the order of the shlppers. Held, that the bill of lading was controlled 
by the contract subject to which the ice was shipped; and that the master's copy, 
obtained at the port of delivery by the shipper to attach to the draft was insufll- 
cient, though indorsed to the libelants, to reqnire the vessel to deliver the cargo to 
them, while the other bill of lading was outstanding, without indemnity to the 
ship against tbe claims of the charterer for whom the ship held possession, subject 
to the contract; and that a suit for the ice thereupon was prematurely brought. 

B. Shippino— Négligence — Steam in Hold — Damage — Fbeiqht. 

On delivery of a cargo of ice, a considérable portion proved to be "struck. " 
There was a valve in the pipe in the hold used for the discharge of condensed 
steam. Beneath the valve a large hole was found on discharge running through 
the cargo, and considérable steam was at times observed in the hold. Held, upon 
confllcting évidence, that the damage was largëly due to the négligent use or con' 
dition. of the valve by which the ice had become "steam-stmok, " through steam es- 
caping into the hold; and the amount of such damage was allowed in the second 
Ubel, and offset against the amount due under the third libel as freight for the usé 
of the vessel. 

In Admiralty. First suit to recover damages for non-delivery of cargo 
of ice. Second suit to recover for damage to the ice during transporta- 
tion. Third suit a cross-suit to recover freight for transportation of the 
ice, and use of the vessel during delivery. 

Goodrich, Deady & Goodrich, for Smith et al. 

Wing, Shoudy î; Putnam, for the Saugerties and owner. 

Brown, J. The above three libels hâve grown out of a shipment of a 
cargo of iee on board the barge Saugerties, by the Treats Fall Ice Com- 
pany, of Bangor, Me., to thefirm of C. L. Riker,of New York, in August, 
1890. On the shipment, a bill of lading for the ice was taken by the 
Company, making the ice deliverable to the company's own order. After 
the arrivai of the baugerties at New York, the captain's copy of the bill 
of lading was obtained bj' the company for the purpose of drawing on 
Riker on account of the cargo, and, the draft not being paid, the com- 
pany delivered the captain's bill of lading, indorsed by them, to the 
libelants, to whom they also executed a bill of sale. The first libel was 
filed September 23d, to recover damages for non-delivery of the ice to the 

'Keported by Edward G. Benedict, Esq., of the New York bar. 

v.44F.no.8 — 40 
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libeîants on demand as indorsees of the bill of lading. The second libel, 
filed October 21st, claims ààmagesfot négligence during the transporta- 
tion of the ice, whereby it became "struck" through stef^m negligently 
admitted into the- hold. ' The third libel was brotg'ht bV the owner of 
the Saugerties to recove^ir for the hire thereof at $50 per day, upon the al- 
leged promise of the respondent to pay at that rate therefor. 

The ice wa^ shipped on jjoard the Saugerties by the Trea,t3 Fall Ice Com- 
pany, under a written cohtract with C L. Riker, dated August 12, 1890, 
■which provided, among other things, (1) that the company should ship 
où boaï'd the Saugerties, then on the way to Bangor, 1,600 tons of good 
mércharitable ice; (2) that Riker should tow the barge, whenloaded, with 
ail rèâsèna^le speed to New York, and there sell the cargo for the best 
pocë, obt^hable; (3) thatbe wouldpay the company's draft at one day's 
sight fot th^é certificated, in-take weight of the cargo, at $2.50 per ton; 
certific^fe 6f weight a£t4 bill of làdiiig to be attached tothe draft; the 
said #2i60 per ton being guarantied to be paid to the Company in any 
evént, jiûîess the cargo weye lost; îvptô, the proceeds of eale Riker, to 
hâve fi. 50 per ton freight, half the côst of towing, and the cost of dis- 
chargé,! ftM toiadvancç air necessary èypënsés incurred àfter the cargo 
left Bangor; the cargo to remain the propèrty of the company until soJd 
and pajd for; and the pet profits t)i be èvënly divided betwéen the com- 
pany and Èiker, who was to furnish; a detailed statement of the expenses, 
and â check to the company for thçir ghare of the profits. Riker had 
qhartered ithe barge at the rate of $50 a day, for the parpose of bring- 
ing on the cargo of ice, and al^b a tUg, to tow her to Bangor and back 
to New York. The barge left Bangor Àugust 30th, and arrived near 
New York September 5th. On August 28th, in conséquence Ôf a 
fall in the njarket price, Riker wrote to the. company requesting them 
taot tb draw on him on bne day'^ sîght with the bill pf làding, but prom- 
ised to pjiy the amount before he uhloaded the cargo, to which, a reply 
was sfeiit by Mr. Bartlett, bne of thé dbmpàny, that he would see him 
in New York in référence to it. On September 5th, Mr; Bartlett came 
to New York, and had several interviews during the week foUowing with 
Riker and bis partner withbut referrihg to the draft. On the 12th he 
told Riker he wanted the contract performed, aud on the 13th told bis 
partner Ihàt he had detèrmined to draw. In the mean time, finding that 
he hàd left the bills of lading in Bangor, he procured from the captain 
of the' barge bis copy of the bill of lading, telling him that he wished 
to make use of it for the purpose of draWing on Riker, acçording to his 
contract, and gave the captain a receipt, promising to send him oneof 
the othef' bills of lading à^ soon as he rôturned to Bangor. Oii thel5th, 
a draft at bné day's sight was drawn on Riker by Mr. Bartlett în the 
name of thé'company for $4,000, attached to the mastef's bill of lading, 
wMch Mr. Bartlett indorSed in the nàmè of the company, ànd presented 
foi- aceeptàrice to Rikeri It Was dùly^^otested foi- non-accep tance, and 
on theJlQth dlily protestéd for noh-ptfyriiént. On Sâturdày, the day 
foUowing, Mr. Bartlett executed a bill of sale of, the ice in the naine of 
the firm to the libeîants', and aélivered to theip the indprsed^ bill of 
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ladîng that had been attached to the draft. On the satne day, the libeî- 
ants demanded of the master and owner of the barge a delivery of the 
ice under the bill of lading and bill of sale above stated. In the inter- 
views that folio wed on the same day, the owner of the barge referred to 
the claims of Riker under his charter of the barge, and bis payment of 
$900 on aceount of the charter money, and of some $800 in addition for 
towage; but he ofiered to deliver the ice as desired if the libelants would 
indemnil'y him against any claim of Riker, which the libelants refused 
to do. Mr. Genthner, the owner of the barge, stated he would consult 
couusel, and answer further. He was notified by Riker not to deliver 
the ice to the libelants, and would do so at his péril. On Monday, the 
22d, a notice somewhat similar was served by Riker on the libelants, 
and notice was also given them , on behalf of Mr. Genthner, that security 
against Riker's claim was required, and that the captain's copy of the 
bill of lading was insufficient. On the 23d, the first-above libel was 
filed for non-delivery of the ice on the libelants' demand, On the next 
day, Mr. Genthner received frômi Mr. Bartlett, who in the mean tirne had 
returned to Bangor, another copy of the bill of lading, as proniised to 
the captain; and no further steps having been taken in the mean time by 
Riker, and an offer having been made by him to waive his claim for 
the moneys advanced by him, if the company would release him from 
his guaranty, Mr. Genthner, by his attorneys, on the 24th, agreed to de- 
liver the ice as requested by the libelants upon the latter's promise to 
pay $50 a day for the barge, allowing a reasonable time thenceforth for 
dischaj^e, and Computing from the 30th of August, up to which date 
Riker had paid at that rate. 

The libelants, on the 20th or 22d, had made an agreement for the sale 
of the ice at $3.50 per ton, deliverableat Hoboken, and had ordered the 
barge there. By her fallu re to proceed at once, upon her arriva,] there 
on the 25th, a further delay of three days arose in getting a berth; and 
when the discharge was commenced, ice having fallen in price, the pur- 
chaser, alter the discharge ofabout 80 tons, refused to accept any more, 
on the alleged ground that the ice was unmerchantable in quality, in 
conséquence of a large proportion turning out "struck." Tlie cargo was 
afterwards Bold by the libelants at auction, upon notice to Mr. Genlhner, 
at 65 cents per ton. The purchaser resold it at $2 per ton, and ité dis- 
cnarge was completed on the day of the close of thèse trials, November 
llth. On the trial it appeared that the bill of sale of the ice to the libel- 
ants on September 20lh, and the delivery of the master's copy of the 
bill of lading indorsed by the company, were for the benefit of tbe lat- 
tér, and ibr their convenience only in the transaction of any subséquent 
business in regard to the ice in New York, and that it was accompanied 
by their guaranty to the libelants to hold them harmless, and to pay 
them a çomnaission for their trouble. , While the ppminal title to the 
ice, therefore, was in the libelants, their rights wefe no greater than 
those of the ice company. 

1. The flrst libel was, in my judgment, prematurely filed, both her 
cause the ice coajpany could not eut otf the rights and interesis of Rilî.er 
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in the cargo în that summary manner, and because they could not law- 
fuUy require the barge to deliver the ice upon the captain's copy of the 
bill of lading while the other copy of the bill ol lading was still out- 
standing. The contract between the ice company and Riker did not im- 
pose upon Riker an immédiate forfeiture of ail his rights as a consé- 
quence of the non-payment of t^e sight draft. The contract was not a 
contract of sale of the ice to Riker. It constituted a joint adventure, 
which was already to a considérable extent executed on Rilier's part, and 
in which he had expended about $1,700. For this expenditure, he had 
an équitable lien on the ice; and for the $900, perhaps a maritime lien 
aiso, by équitable subrogation, though this was subject to the provisions 
of the contract. Such expenditures by Riker were contemplated by the 
very nature of the contract; and , in the absence of any express provis- 
ion in the contract for a forfeiture of his rights, no such forfeiture can 
be implied from the mère non-payment of the sight draft at the moment 
it was duc. For the same reason the payment of the draft cannot bé 
construed as a condition précèdent to thè acquisition by Riker of impor- 
tant interests in the cargo; since, by the nature of the case, a large ex- 
pense had to be incurred by him in the exécution of the contract before 
the bill of lading and contemplated draft could be presented. I do not 
think the drawing of the bill of lading to the order of the ice company 
was, in itself, incompatible with the nature of the contract between therrl 
and Riker, for it can be interpreted consistently with the contract. It 
was a proper mode of securing the company against an unconditional de- 
livery of the ice to Riker before he had performed his guarahty by pay- 
ing the draft. Still, the ice was not in the compaiiy's possession. It 
had been delivered by them to the barge for Riker, to be dealt Tvith pur- 
suant to thè contract. They knew Riker had çhartered the barge to 
bring the ice to him, and was incurring large expenses in doing so. The 
possession of the barge was, for most purposes, the possession of Rikerj 
and was subject only to the restriction of the contract, and of the bill of 
lading given under it, which by implication required payment of the 
draft before the ice came under Riker's absolute control. Hère the bill 
of lading was not an independent document. It did not give to the ice 
company, as consignées, as a bill of lading usually does, the lawful dis- 
position of the ice in any way they might see fit. On the contrary, it 
was a mère shipping mémorandum, given in exécution of thecompany's 
contract with Riker, having référence to that contract, and wholly sub- 
ject to it, as respecta Riker's rights and interests. After the ice was 
laden on Riker's chartèred barge, the company had no right to do any- 
thing with the ice or with the bill of lading contrary to the Contract be- 
tween them and Riker. 1 Pars. Shipp. & Adm. 286; The C}iadïoicke,2d 
Fed. Rep, 521. 

Notwitnstanding the non-payment of the sight draft when due, noth- 
ing in thé contract with the ice company prevented Riker's contracting 
to sell the ice, and delivering it to thepurchaser, at the same timie with 
the receipt of the priée and his payment of the draft. Thaï was per- 
fectly compatible with the contract, as well as with the' bill of lading 
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Ko spécial time was made an essential part of the contract; and hence 
such a sale and délivery and payment of the draft might be made by 
Riker within a reasonable time, though the sight draft was not paid on 
the day it was due, and interest would be the légal damages to the ice 
Company for the delay in payment of the draft. If there was unreason- 
able delay in disposing of the ice, the ice company could hâve brought 
the adventure to a close, on notice to Riker, by obtaining possession of 
the ice, if they could do so peaceably, and then selling it upon joint ac- 
count; or by obtaining from the court, on suit brought, an order for an 
immédiate sale. Such a sale would necessarily be upon joint account 
under the contract. A sale of the ice by the ice company to the libel- 
ants, such as this bill of saleimported, could only stand upon a lawful 
right in the company to repudiate the entire contract, and to treat the 
rights of Riker as whoUy forfeited. If any such right existed, it was of 
so doubtful a character, and its exercise was so harsh and inéquitable, 
that it would be most unreasonable to require the barge and her owner 
to take upon themselves the risk and the burden of maintaining such a 
right, by delivering the ice, not to the shippers even, but to third per- 
eons, in violation of the charter to Riker, under which the vessel was 
running. Such a délivery of the ice to other vendees, with ail the 
advantages of its transportation to New York, which Riker had pro- 
cured and paid for, would be a much more serious and doubtful pro- 
ceeding than would hâve been a délivery to the shippers themselves, on 
account of non-payment of the draft. The latter might hâve been par- 
tially compatible with the contract. The former was a total répudiation 
of both the contract and the charter. The demand of security against 
Riker's claims, as a condition of the délivery of the ice to the libelants 
was, therefore, a justifiable demand; and, such security having been re- 
fused, the vessel cannot be held liable to the libelants for non-delivery 
on that demand, nor for any damages accruing from such non-delivery. 
The use of the captain's bill of lading, moreover, as a means of divert- 
ing the délivery of the ice to some other person than Riker, was not au- 
"thorized, and imposed no duty on the ship. The use of it for the pur- 
pose of attaching it to the draft, to secure a performance of the contract 
with Riker, was perhaps permissible, becausethat was using it consist- 
ently with the contract, and the captain assented thereto. The use of it 
for the purpose ot selling and delivering the ice to third persons was not 
justifiable, because that was not only inconsistent with the contract with 
Riker, but was not assented to by the master or owner of the barge. The 
barge was, therefore, justified in refusing to deliver the ice to any one 
but Riker, except upon the production of some other bill of lading than 
the captain's own copy. A vessel is never cfriled on to take the risk of 
delivering goods upon the captain's bill of lading only, which is a mère 
mémorandum for the ship's convenience, while another bill of lading is 
outstanding, which the captain of the vessel may be called on to make 
^ood by the délivery of the cargo to another, or be mulcted in damages 
for non-delivery. The Thames, 14 Wall. 98; The Mary Bradford, 18 
Fed. Rep. 189; The Stettin, 14 Prob. Div. 142. This objection was not 
removed until the forwarding from Bangor of the additional bill of lad-- 
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ing, which was xeeeived on September 24th, the day foilowihg the filing 
of the libel.: As soon as the latter bill of lading was prodùced , and Riker 
appaïently DO longer insisted on his claims, the vessel proceeded to act 
under the libelant's direction, asshehas done eversincej) Tfeefirstlibel 
must, therefore, be dismissed, 

2. As respects the second libel far the damages from steam improp- 
erly admitted to the hold, there bas been a large amount of testimony, 
exhibiting a great différence of opinion, both as to the actual marketa- 
ble quality of the ice as it came out of the vessel, the amount of "struck" 
ice, and the probable cause of its struck appearance. There is proof 
thatice may be snn-^struck, water-struck, wind-struck, or fog-struck; 
and, upon analogy, it is argued that itmight be steam-struck on board 
the barge, though no previous instances of that kind of striking are 
proved. It is shown that some struck ice went on board, though it was 
urged that this was extremely little. Some of the conditions while load- 
ing were favorable to ice being struck; while more or less snow on the 
surface of the ice would at least partly protect it from the influence of 
those conditions^ There is évidence that at times considérable steam 
was observed in the hold, through the use of a drîp-valve beneath the 
pump rooln by which the steam-pipe below was cleared of previous con- 
densation whenever pumping was to be done. While some of the wit- 
nesses on this subject are not very exact or trustworthy as respects the 
amount of steam observed, yet I caniiot help giving great weight to the 
existence of a large hole, of the size of a man, which was fonnd running 
down through the ice immediately beneath the valve, when the hatches 
were opened and the discharge commeneed. Though drip-valves simi- 
larly plàced were proved to be not uncommon on ice barges, no hole like 
this in the ice beneath them, or any hole, was proved to hâve been found in 
any previouacase. This isconvincingproofofsomedefect in the valve, or 
of some improper use of it while pumping, whereby quantities of steam 
were forced down into the hold. Thislends a probability and force to 
the other testimony about the amount of steam seen in the hold, to 
which, through its vaguéhess, it woulil mol otherwisebeentitled. Look- 
ingftt the whole évidence, I come to the Conclusion that a considérable 
portion of the ice was dàmaged through steam improperly let into the 
hold while the hatches were on; and that' the amount of this damage, 
difîjcult as it ia to fix, was $1,900. 

8. Use -of the. Barge. The sale of the ice by the libelants was on Oc- 
tober 14th, and 12 days were allowed by them to the purchâser to take 
the balance of the ice from the barge. ■ This may be taken as their own 
estimate ofaireasonabletime for discharge after the previous discharge 
of 80 or IQ® tons, during which t h ey were to retain the barge for their 
own use. From August 80th, this makes 57 days. Deducting seven 
days, as a Bufficient and ample time for a resale ofthe ice after its rejec- 
tion by the first purchâser, for which thé libelants should ndt becharged, 
becauae caused by the bai^e'sfault, there rCmain 50 days, for which they 
are: liable upèn their promise, at the rate of $50 per day, naaking $2,500, 
againatwhiflhi should be offset the $l,90(il damage to the ice adjudged in 
the ôtlieriiacitiùn, and a decree entered for Ûie difiërence. 
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The Topsy. 

KeIly et al. V. TSe Topsy. 

(XHstrUst Court, D. South CaroUna. December 88, 1890.)' 

1. BiÇAMBN — ^THB CONTBACnv-rPORI'BlTnRB. 

Where à vessel is bound on a two-years' voyage, touohing at many ports, a pro- 
vision in the shippiug articles tliat any seaman who terminâtes his contract befoi'é 
tbe end oî tbe voyage sball only reœive one dollar per month as wages is re^oah 
able. 

a. Same— Wages— Kelbase. 

I Wbere a seaman who bas sbipped for sucb voyage and signed said articles vol- 

nntarily terminâtes bis contract and releases tbe vessel on reeeipt of bis wages at 
tbe rate of eue dollar per montb, and tbere is no évidence of dUress or ignorance of 
bis rigbts, tbe release vdU not be set aside at bis suit. 

& SAMB— ÇCANTUM MbbUIT, . 

Wbère a sailor wbose name does not appear on tbe sbipping articles, and who 
says tbat be sbipped vritbont signing tbem, performa bis duty properly until tbe 
vessel reaçbes a port, wben be leaves ber, he is entitled ta recover on a quantufn 
meruit for tbe time be served, frhere tbere is no positive évidence tbat be signed 
tbe articles. 
4, Samb— Reasonablb DispiÎTB. 

Wbere sucb seaman's right to wages is denied under a belief tbat he bad signed 
the sbipping articles under anôtber name, and bad violated tbelr ternis, be is not 
entitled to wages from the, time be left the ship up to tbe date of payment, sinoe 
snob matters constitute a reasonable ground for dispute. 

B. SAMÏ— DïSKATIKG. 

Wbere no préjudice or manifest error Is shown, tbe décision of tbe master of à 
vessel disrating a sailor from an able-bodied seaman to an ordlnary seaman w^i b? 
acceptéd by the court' in a libel for wages. 

*. Âl>MiBAiT*t — PbAOTICB — IKFANTS. . ! 

An admiralty court will allpw a minor to reçover in bis own. name wages earned 
in sea service, wben tbe contract on which he sues was made personally with hini, 
and it dbes not appear tbat be bas any parent oi: guardian or tittor entitled to rei- 
oeive Ws earnings. Following The David ffaiist, l Ben. 184. . 

7- SAMB— JUBISBICTION. 

Wbere thé subject of a' f oreign nation libels a vessellbelonging to such natioii for 
wages in a United States court, and the vessel, pending the suit, leaves port With- 
out any certain destination, and the libelant bas left tbe vessel, the court will not, 
at the reguest of tbe consul df the said nation, refuse tb take jari8dicllt>n of tbe 
suit. , '. ) L ■ 

In Admiralty. Libel by seamen for wages. • 

C. B. i!Vort/irop, for libelants. 
L N. Maihews, îoT claivàant. 

SiMONToN, J. The libelants were a part of the crew of the British 
bark Topsy. The sbipping articles, dated 12th August, 1889, state her 
voyage in thèse words: 

"From Montréal and Québec to Toulon, France, for a séries of voyages for 
a term, but not exceeding two years, at inaster's option, to porter places 
wlthin, but not beyond, 70° north, and 70° south, latitude; trading to and 
ïro, as required by nïaster and owners. Final port ofdischarge.intlie United 
Kingdom or dorainion of Canada, at màster's option. Crew to hâve privilège 
oi terminatiiig this contract previous to expiry of engagement, ôri giving rea- 
Àonable notice to master; they acceptingùiie dollarper month as cbiupénsation 
for their serxices»" .. ,■■,■,!', : : . ; y^l'. 
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One of the libelants, George Mellor, an English subject, and a minor, 
shipped at Québec; the others shipped at Marseilles. Each case is at- 
tended by its peculiar circumstances. They will be discussed separately. 

Charles KeUy. Kelly is a citizen of the United States, an able-bodied 
seaman, with 26 years' expérience, apparently of unusual intelligence. 
He signed the shipping articles before the British consul at Marseilles, 
lOth March, 1890. He says that he never read them nor heard them 
read. He does not say that he did net know their purport. The Brit- 
ish vicerconsul certifies that Kelly was engaged with his sanction, and 
that be signed the agreement, fully understanding the same; Kelly re- 
mained with the bark until she reached this port by way of Cardinas 
and Matansas. When he reached Charleston, he asked the master for 
his discharge. No reason is assigned for this request. When he asked 
the discjharge, and once or twice afterwards, he demanded pay at his rate 
of wages, $18 per month, for five monthsandaweek, less.advances, $29. 
The master consented to give the discharge, but refused the demand for 
wages. Kelly afterwards went before thg British consul at this port, 
got his discharge, and, in the présence of the consul, signed a full re- 
lease of the vessel. Nothing appears to hâve been said to the consul 
about his claim or demand for wages. There is no évidence whatever 
of duress or persuasion, or collusion, or inducement, or dissatisfaction 
with KeUy on the part of the master, or of any ignorance of his right on 
the part of the seaman. A release of this kind can always be inquired 
into, and is not a bar to the seaman, preventing inquiry into his rights, 
{The Mary Paulina, 1 Spr. 46; The David Pratt, 1 Wall. 510;) but it is 
prima fade good, (Id.,) and cannot be set aside unless obtained by fraud, 
mistake, ;OT ignorance of the seaman, (Thompson v. Faussait, Pet. G. G. 
182; iPAe Ship Neptune, 1 Pet. Adm. 180.) Nor was the condition im- 
posed by the shipping articles unreasonable. The vessel was bound on 
a long voyage, possibly two ycars. She was to trade from port to port, 
within a belt of 140 degrees of latitude. Numerous temptations would 
be offered the crew to leave the vessel. This provision protected her. 
If the master used it so as to work injustice to the seamen, — if, for in- 
stance, he maltresrted them, furnished improper food, tyrannized over 
them, because they must either remain with him or accept the reduced 
pay, — he could be prevented by the court. This does not appear hère, 
This is not a case in which the doctrine nudum padum can be applied. 
The sàilor was not paid a part of his wages for a full release. In order 
to entitle himself to his wages, Kelly was bound to fulfill his contract. 
He was free to rescind his contract on one condition, — to content him- 
self with one dollar a month. He gave the required notice, and got his 
dischaig© before the consul. In considération of this discharge, he re- 
leased thé ship; A seaman will be protected when he needs protection. 
This man needs it not. Let the libel be dismissed as to him. 

John GordpvU Montiero, This case is not free from embarrassment. 
The libelant'a name does not appear on the shipping articles. He says 
that he shipped at Marseilles without signing any articles; that he is an 
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experienced sailor, and has in other instances signed articles; that he 
went on board the Topsy with a shipping agent, and got his advance. 
He remained on her, doing his work to the satisfaction of every one, 
until he reached this port. Hère he left the vessel, the master not con- 
seuting to his discharge. He con tends that, as he signed no articles, he 
could leave when he pleased. He sues on a quaintum meruit. The mas- 
ter, on the other hand, thinks — is not sure — that he saw libelant sign- 
ing the articles before the vice-consul, His theory is that he went on 
board, either personating some seaman'who had signed, or that he is A. 
Ramatta, whose name is on the articles. There isno doubt that he was 
aboard — one of the crew — an able-bodied seaman; that he did his work 
well, and earned his wages. The défense seeks to forfeit thèse for dé- 
sertion. The burden of proof ison the respondent. Macl. Shipp. 221. 
He must establish the contract and its breach. The testimony of re- 
spondent does not meet and overcome the burden of proof. It does not 
appear that Ramatta .and libelant are the saine person. Ramatta signs, 
by his mark, A. Ramatta. Libelant, in the course of his examination, 
was called upon to write his naine. Hedid so in a good hand of an ex- 
periented penman. It is true that, when asked his name by the sea- 
men, he said, "It is too long for yoa to pronounce; call me ' Antone;'" 
but there is nothing but the letter A. to create the relief that "A. Ra- 
matta" meant "Antone Ramatta." So, also, there is no légal évidence to 
support the theory that he went aboard personating some one else. 
There is plausibility in the theory, and strong suspicion behind it, but 
no proof. I must allow him his wages. AU other able-bodied seamen 
but Kelly shipped at Marseilles at $15 per month. Let him take a de- 
cree for $53. 16; that is to say, for wages for four months and eighteen 
days, less his advances. His counsel earnestly contends for payment of 
his wages up to this decree, and also that provision be made for his pas- 
sage money. But under 17 & 18 Vict. c. 104, § 187, quoted in Macl. 
Shipp. 227, the wages do not run and become payable until the final 
settlement, if the delay be due to any reasonable dispute as to liability. 
Such reasonable dispute exists hère. Again, as the libelant of bis own 
volition left the service of the bark, upon the ground that he was under 
no contract, he canuot claim on a quantum meruit for services not ren- 
dered, nor demand passage money. See Boulton v. Moore, 14 Fed. Rep. 
925. When this case had progressed so far that the testimony was about 
to be closed, the British consul at this port addressed a letter to the 
court, asking that it refuse jurisdiction, and remit the case to the proper 
authorities of the government to which the vessel belongs. Montiero is 
not a subject of Great Britain; has no domicile in any country subject to 
that crown. The vessel has left this port, having stipulated with him. 
Her return is uncertain and improbable. If she were discharged from 
this case, there would probably be a failure of justice, not from want of 
motive, but of power in the consul. For thèse reasons, I retain juris- 
diction. Bmdiard v. Oreem, 3 Sawy. 236; PaUh v. MarakaU, l Curt. 
452. 
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Frank Héaly. Libelant is an infant, from Minnesota; He ghipped 
at Marseilles as au able-bodied seaman, signing shipping article^ before 
the British consul. He.was disrated to an ordinary seaman bj' the mas- 
ter, and reduced from $15 to $12 per month. When he reached this 
port, he daimed bis discharge because of his minority, {The Hotspur, â 
Sawy. 194,) and was allowed it, wasdischarged before the consul, and 
signed the release. The master bas deposited in the registry of this 
court a sum of money, being his wages for the time of bis service, at the 
rate of $12 per month. libelant claims $16. Tfais ;s the only question 
in the case. The master of a vessel is necessarily the judge, in the first 
instance, of the competency of a seaman, and he can disrate bim. The 
Almso, 3 Ware, 318; 2%e Exchange, Blatchf. & H. 367; U. S. v. &ï- 
ajfc, 5 iiyiason, 460. Hisjudgment will be sustained unless proof be 
made of soœe préjudice or injustice towards the seaman, or manilest er- 
ror on the part of the master. There is no évidence whatever of Healy's 
previoua expérience as a seaman. It appears in another casenow pend- 
ing that be hâd made one voyage across the Atlantic in an American 
man of war. Kelly says that he Was worth $15 per month for his âge, but 
does n<ot say of him, as he does say of Montiero, that he was an able- 
bodied seaman, or entitled to rate as such. I accept the décision of the 
master. ;,8ome doubt was enteitained as to the form of decree in bis 
favorv i He is an infant. Can he receive the money? On this point 
Judge Blatchfokd's ruling is conclusive: "Adrairalty courts allow a 
minor to récover in his own name wages earned in sea service when the 
contraction which he. sues was made personally with him, and it does 
not appear that he bas any parent or guardian or tutor entitled to re- 
cover his earnings." 1^ David Faust, 1 Ben. 184. As the minor bas 
elected to rescind the contract of the shipping articles, and discharge 
himselfjihe dan only recover on the quantum memit for actual services. 
As the master bas admitted that he should bave wages at the rate of $12 
per mOnth, no ihquiry will be made respeoting any injury to the vessel 
by reàsonof the rescission of the contract. The Hotspur, 3 Sawy. 197. 
Let libielant receive the money in the registry. 

George Mdlffr. Libelant is a minor. He shipped at Québec, signing 
the articles, stating bis âge. He was engaged as cabin-boy, and served 
in that cSapacity until the bark reached Marseilles. The cook having 
left the vessel at that port, he was put in the galley, and so remained 
until she reached this port. On herarrival hère he left the vessel with- 
out leave of the master, and is entered on the articles as a déserter. He 
sues for, Wages as cabin-boy to Marseilles, and thence as cook. The 
wages as cabin-boy were $10 a month, The former cook, an able-bodied 
seamanj aùd experienced, got$30 per month. Mellor is not a trained 
cook, but picked bis knowledge up at sea. He was supervised by the 
mate, and aided by a boy hired for the purpose. During the hearing 
of this cascj and after both the bark «ud the libelant had left this 
port, the Britiah consul by letter requested the court to refuse juris- 
diction, and to remit libelant to the proper authorities of his own côun- 
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try. The (JoUnsèl for the libelant, in an argument charactcTÎzed by re- 
search and ability, contends that the court canbot do this, and must en- 
tertain jurisdiction; that, under the constitution, it was established for 
the purpose, and was clothed with full authority to take cognizance of 
"ail cases of admiralty and maritime jurisdiction;" that the claim for 
wages js a case of maritime jurisdiction; "that ail persons in time of 
peace hâve the right to resort to the tribunals of the nation where they 
happen to be for the protection of their rights, [Ben. Adm. § 282; The 
Hotspur, 3 Sawy. 196;] and that the court could not, consistently with 
its duty, refuse to exercise a power which the constitution and law had 
clothed it, when its aid was invoked by a party entitled to demand it as 
a matter of right," (Taney, C. J., in The St. Lawreiice. 1 Black, 526.) 
There cah be no doubt that this case is within the jurisdiction of the 
court. 27ie Belgmland, 114 U. S. 364, 5 Sup. Ct. Rep. 860. The ob- 
jection goes to its right to exercise discrétion in taking or relusing juris- 
diction. The conclusion which I hâve reached renders it unnecessary 
to discusB this interesting, and, as far as I can see, novel, question. The 
uniform current of décisions in the courts of the United States is that 
courts of admiralty can, and, except in spécial circumstances, will, for- 
bear to exercise the jurisdiction in suits for wages by seamen serving un- 
der a foreign flag against a foreign vessel. Judge Bee in this court, in 
Tke Ship Nanny, Bee, 225; The Oarolina, 14 Fed. Rep. 424; The Paàfic, 
Blatchf. & H. 187; The Napolean, Olcott, 208; Gomalesv. Minar, 2 Wall. 
Jr. 348; Wmendsm v. The Forsoket, 1 Pet. Adm. 197. The English 
courts claim that this discrétion al ways has existed in the admiralty, and 
that it is not taken away by Act 24 Vict. c. 10, § 10, giving to the court 
jurisdiction over any claim by a seaman of any ship for wages. The 
JVïna, L. R. 2 Adm. & Ecc. 44. The gênerai subject is exhaustively 
treated by Mr. Justice Bradley in TTie Belgenlaïut, 114 U. S. 365, 5 Sup. 
Ct. Rep. 860, and the existence of this discrétion in the court in every 
suit by a foreigner against a foreigner ia fully recognized and maintained. 
He draws a distinction between the cases which may bear on this sub- 
ject. Where the controversy between the foreigners is communis juris, 
— that is, where it arises under the comraon law of nations, — spécial 
grounds should appear to induce the court to refuse jurisdiction. Page 
365, 114 U. S., 5 Sup. Ct. Rep. 864, 865. But when the contro- 
versy is upon a mariner's contract, which is a création of the partic- 
ular institutions of the country. to be applied and construed and ex- 
plained by its own particular rules, (see William Scott in The Two 
Friends, 1 C. Rob. 271,) spécial circumstances must exist to induce 
the court to take jurisdiction, (Id.) This discrétion necessarily flows 
from the character of the court of admiralty. In every case it seeks 
complète justice. When, therefore, upon examination it appears that 
the construction and enforcement of the laws of a foreign state are 
involved in a question arising between parties owning allegiance to, and 
contracting with référence to, such laws, and that the tribunals of their 
own country are open and accessible to them, the court withbolds its 
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hand, remitting the parties to their own courts, in which theirown laws 
are better understood, and the means of enforeing them possibly more 
complète. And this is specially observed in the matter of seamen'a 
wages, the contract of which is local in its character, and is made the 
subject of spécial législation in ail maritime countries. But when the 
circumstances of the case are such as demand immédiate investigation, 
or when the seaman discharged from the ship would be put at disad- 
vantage were she sutfered to départ, or when she has departed he would 
be compelled to search the world for her, the court will proceed and dé- 
cide the case against the wish, and, at times, against the protest, of the 
foreign consul, 'fhe Russia, 3 Ben. 476j The lÂlian M. Viguss, 10 Ben. 
388. 

The hark has departed this port with no intention of returning to it. 
Her future course is uncertain. Her trading ground covers 140 degrees 
of latitude. The libelant has left her, and has hiraself gone elsewhere. 
The only means of enforeing a décision in the case is the stipulation filed 
in the clerk's office. If no décision is made hère, libelant would either 
be without remedy, or without the means or ability, or perhaps the op- 
portunity, of enforeing it. For thèse reasons the court cannot comply 
with the request of the consul. The Hermine, 3 Sawy. 85; The Hotsptor, 
Id. 197, 198. Libelant is a minor. He is not bound by the articles. 
He can avoid them at any stage of the voyage. The contract is sup- 
posed to hâve been made on that basis. As he has avoided the contract, 
he can only recover on a quantum m&ruit. A déduction will be made for 
ahy injury to the owners arising from the sudden détermination of the 
service. Deady, J., in The Hotspur, supra; 1 Pars. Cont. 263n, (2d 
Ed.) ïïis wages as cabin-boy may well be ascertained from the ship- 
ping articles; his wages as cook must be on a quantum meruit. The Frank 
S. HaU,S8 Fed. Rep. 258. He cannot be entitled to the same wage» 
as cook which his predecessor received. Let it be referred to Mr. Sea- 
brook to inquire what he should reçoive according to thèse principles. 
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The Sakah Thoep. 

The Amebica. 

Thames Tow-Boat Co. v. The Sabah Thorp. 

Allen et al. v. The Ameeica. 

(DtetTicf Court, D. ConnecUcut January 6, 1891.) 

Collision — Bbtwbbn Steamers — Evidence. 

A steamer and a tug coUided in Long Island sound on a dark nlght. Bach had 
proper lights burning. When they flrst saw each other they were a mile apart, 
approacbing nearly end on, each going at the rate of eight miles an hour. On 
Bightlng the steamer the tug ported her wheel one point, and when about half a 
mile from tbe steamer ported her wheel another point, and blew one whistle, where- 
upcn the steamer blew two wbistles, and shaped her course across the tug's bow, 
under a starboard wheel. The tug immediately sounded a danger whistle, and 
backed at full speed, but too late to avoid the collision. Shortly after the steamer 
saw the tug, the former starboarded her helm to avoid a small sailing vesseL Held, 
that the steamer was responsible for the collision. 

In Admiralty. 

Samnd Park, for the Thames Tow-Boat Company. 

James Parker, for C. H. and S. D. Allen. 

Shipman, J. Thèse cases are a libel and cross-libel arising ont of a 
collision between the steamer Sarah Thorp and the steam-tug America, 
at about half past 8 o'clock on the evening of August 20, 1890, in Long 
Island Sound, about one and three-fifths miles eastward of Execution 
light. The America is a large steam-tug, which tows between Norfolk 
and Boston. On the night in question she was towing the unloaded 
barge Marvin, a barge without masts or sails, or means of propulsion, 
from Newport to Weehawken. She entered Long Island sound by 
Fisher's Island sound, went north of the middle ground, and was about 
one and one-half miles from Norwalk Island light when she passed it 
upon a course W. by S., i S. When Captain's island bore N. W. 
her course was changed to S. W. by W., i W., (magnetic.) The wind 
was light, the sea was smooth, the night was dark, but lights could be 
seen without difficulty. The America had side lights, and two white 
vertical lights in front of the foremast, ail in good order, and brightly 
burning, and placed in accordance with the statute of March 3, 1885. 
The Marvin's two vertical white lights were burning, and in proper or- 
der. The Thorp's side lights and foremast light were also in good order, 
and brightly burning. The lights of both the America and the Thorp 
were in accordance with said statuts, and were the lights required by law. 
By the collision the America was seriously and the Thorp was slightly 
injured. Bach vessel was sailing at the rate of about eight miles per 
hour. 

The theory of the America, as detailed in the libel, is that when she 
was about two miles to the eastward of Execution light "both the side 
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lights of the steamer Sarah Thorp were discovered by the lookout and 
inaster of the America rigkt'ahead and about a mile away. Very soon 
thereafter the wheel of the America was ported, changing the course of 
the America to the starboard about onè point, in order to pass port to 
port. The starboard or gjreen light of the steamer Sarah, Thorp still 
showing as wèïl as the red, when about one-half a mile away the America 
blew one whistle, and again ported her wheel, changing her course still 
l'urther to the starboard one point. After proceeding a short time on 
this course, the steamer Sarah Thorp blew tvvo whistles, and shaped her 
course across the Americà's bow, undér a starboard wheel. Inmiediately 
an alarm or danger whistle was sounded by the America, and her en- 
gines backèd at fall speed. The Sarah Thorp made no other signal but 
the two blasis above mentioned, and kept on her course across the 
Americà's bow, without any réduction of speed. The two boats came 
together, the A.merica striking the guard of the Sarah Thorp on her star- 
board side about amid-ships." 

The theory of the Sarah Thorp, as detailed in the answer and in the 
cross-libel, is that "shortly after 8 o'clock p. m. she passed close around 
and to the southward of the light-house on Execution rock, in I^ong Isl- 
and Sound, and shaped her course true for the buoy on the Cow's shoal, 
south of Shippan point, Connecticut; that being her usual and proper 
course. * * * That shortly thereafter, at about twenty minutes past 
eight o'clock, the lookout and master discovered a green light of a ves- 
seï, (which afterwards proved to be the said steamer America with a 
light barge in tow,) which light, when discovered, bore two points on 
the starboard bow of said steamer Sarah Thorp; and at or about the 
same time aise discovered two white lights displayed vertically, one over 
another. That at the time said lookout and mastei* were unable to dis-' 
cover whether thèse vertical lights were on the vessel showing the green 
light, or on one of the Sound steamers going east, several of which had 
passed said steamer Sarah Thorp, but no single white head-light was 
seeu. That shortly after the discovery of said lights it became neces- 
sary to starboard the heJm of said steamer Sarah Thorp to avoid and 
pass under the stern of a snlall sailing vessel (without light set) that was 
standing on starboard tack, across the bows of said steamer Sarah Thorp, 
to the S. S. E. That about the time when the said small sailing vessel 
passed across the bows of said steamer Sarah Thorp the approaching 
steàm-vessel (the America) blew two blasts of her steam-whistle, Which 
were immediately answered with two Wasts of the steam-whistle of the 
steamer Sarah Thorp, and the helm of thelatter was further starboarded, 
and her course changed more to the northward. That shortly there- 
after those in charge of the steamer Sarah Thorp discovered thut said 
steamer America had ported her helm, and was standing across the bows 
of the Sarah Thorp, and was in such close proximity that a disastrous 
èoUision seemed imminent. That upon such discovery two blasts of the 
Sarah Thorp's steam-whistle were immediately blown, which were an- 
swered by two blasts irom the steam-whistle of the America. That at 
this time the only safe course for the steamer Sarah Thorp to pursue in 
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order to avoid or minimize said collision was to keep on at full speed, 
in the hope that the America would starboard her helm, (as by answer- 
ing with the two blasts of her steam-whistle she had indicated would be 
done,) and back in time to permit the Sarah Thorp to pass ahead of said 
America; and accordingly the speed of said Sarah Thorp was kept up." 
The initial and the important point of différence between the parties 
is the position of the America when the vessels were first seen by each 
other, they being, at that time, at least a mile apart, The Thorp says 
that the America was then two points off her starboard bow. The Amer- 
ica says that the two vessels were approaehing each other, nearly head 
on. li' the Thorp is right, her red light could not hâve been seen by the 
America; each vessel was showing a green light to the other; there was 
no necessity for the America's going to the starboard, and her persistence 
in 80 doing caused the collision. If the America is right, her détermi- 
nation to go to the starboard, so that each vessel might pass on the port 
sida of the other, was correct, and the conduct of the Thorp can only be 
explained upon the theory that, after her lookout first saw the America's 
light, the sailing vessel crossed the Thorp's bows, and her lookout be- 
came forgetful of or inattentive to the America's position. The oral tes- 
tiraony introduced by the respective parties is, as usual, contradictory, 
but the circumstances and the probabilities resulting therefrom which 
surround the case satisfy my mind that the theory of the America is 
correct. The Thorp was bound from New York to Westport, Conp., 
and, at 23 minutes after 8, passed around the light-house at Execu- 
tion rock, ata distance of 600 feet therefrom, and thence took her ordi- 
nary course directly towards the Cow's shoal, N. E. by E., i E., (mag- 
netic.) The America was going almost directly to Execution rock, and 
her proper course, after leaving Captain's Island light, would be the orie 
which her captain testified she took, — S. W. by W., i W., (magnetic,) 
if she was no further from the Connecticut shore than she naturally 
would be, She was in the ordinary route of the Sound steamers which 
had passed both vessels a few minutes before. On the other hand, her 
position, îf in accordance with the theory of the Thorp, would bave been 
an unnatural and improbable one. The two vessels must bave been, 
when.about a mile apart, meeting each other nearly head on, each ves- 
sel going at the rate of about eight miles an hour; and thus the testimony of 
the officers and sailors of the America, as to subséquent events, becomes 
consistent with the pre-existing facts. The Thorp's red light first ap- 
peared to the lookout upon the America, who then saw both lights. The 
America's captain, who was at the wheel, saw both lights, and immediately 
ported his wheel, for the purpose of going to the northward. He still 
saw the Thorp's green light, blew one whistle, and ported his wheel still 
more. The Thorp did not immediately answer the single whistle, but 
in about one minute blew two whistles. The vessels were now very 
near each other. The America's captain gave signais to his engineer to 
stop and back, which were obeyed, and blew four short whistles. The 
Thorp's speed was not diminished, and she was struck about amid-ships. 
Meanwhile the lookout upon the Thorp had seen the green light of a 
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email sailîng vessel, and, to avoid her, the helm was stafboarded, and 
the course of the Thorp tumed more towards the northward. This was 
the reason why she continually showed her green light to the America. 
The America gave but two signais, — one of one blast, and the danger 
signal of four short whistles. The Thorp's theory that the America's 
captain gave two whistles, and continually ported his wheel, is not a 
probable one. I hâve queried whether the green light which the own- 
ers of the Thorp say that they saw two points off her starboard bow was 
the light of the America, and whether, therefore, they saw the America at 
ail until after they had avoided the small sailing vessel. The captains of 
the America and of the tow say that they saw no vessels in that locality 
except the Thorp, and I can find no évidence of the présence of a third 
steamer. The light which the Thorp's lookout saw must hâve been the 
America's. The mistake which he and the master then made, or now 
make, is as to the relative position of the two vessels. The probability 
is that when the Thorp turned her course to the northward to avoid the 
sailing vessel, and thus placed herself more and more in danger of a col- 
lision with the America, the Thorp's lookout became forgetful of or in- 
attentive to the fact that he had seen the steam-tug, and that, if her sin- 
gle whistle was heard, it was misunderstood. It must be observed that 
the two vessels were approaching each other with rapidity, and that the 
entire time which elapsed between the Amerca's first sight of the Thorp 
and the collision was between four and five minutes, and that when thô 
America heard the two whistles from the Thorp the vessels were very near 
together, and collision wàs imminent. The shortness of time M'hich in- 
tervened between the America's whistle and the collision answers the ar- 
gument of the Thorp that the America's captain, seeing continuously 
the Thorp's green light, should hâve avoided the danger by turning his 
own vessel to the southward. If holding her course was an error of 
judgment, "it was not a fault, being an act resolved upon in extremis, a 
compliance with the statute, and a maneuver produeed by the fault of 
the steamer." Nacoochee v. Moseley, 11 Sup. Ct. Rep. 122, (October 
term, 1890.; The theory of the Thorp, as contained in its answer and 
cross-libel, is, when examined by the light of circumstances, which are 
tolerably clear, an improbable one, whereas the America's theory is 
both probable and is sustained by the évidence. Upon the libel of the 
Thames Tow-Boat Company let there be a decree for the li bêlants, with 
an order of référence to a commissioner upon the question of damages. 
The libel of Charles H. and Sereno D. Allen is dismissed, without costs. 
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Bank of Beitish Noeth America v. Baeling et ci, 
(Circuit Court, N. D. CaUfomia, Deœmber 22, 1890.) 

Pbdebal Coukts—Jtjkisdiction— State hàrwa. 

A foreign banking corporation oan sue in the circuit court of the United Statee 
sitting lu Callfomla, notwithstanding its f ailure to comply with St. Cal. 1876, p. 729, 
requiring every corporation to record each year a sworn Btatement of its capital, 
assets, etc., and prohibiting any corporation tbat fails to comply with tbe lavi from 
suing in the sta,te pourts. 

kt Law. On demurrer to plea in abatement. 
Smith & Prnnerm), for plaintiff. 
Danid Titus, for défendant Eva. 

Hawley, J. Plaintiff is a foreign banking corporation, and brings 
this action against the défendants as stockholders in the Alaska Improve- 
ment Company, a corporation, to recover their statutory liability for cer- 
tain debts of said corporation. The suit is founded upon bills of ex- 
change brought by the plaintiff in British Columbia. The défendant 
James Eva, who is the only défendant served, filed a plea of abatement, 
and to this plea the plaintiff files a demurrer, on the ground that said 
plea does not state facts sufEcient "to coustitute a défense to said action." 
The plea and demurrer thereto présent the légal question whether it is 
necessary for a foreign banking corporation, doing business in this state, 
to make, file, and publish the statements required by the provisions of 
the"Aet concerning corporations and persons engaged in the business of 
banking," (St. Cal. 1876, p. 729,) as a prerequisite to its right to main- 
tain an action in the circuit court of the United States. The statute re- 
quires every corporation, at certain times every year, to publish and file 
for record a sworn statement of the amount of capital actually paid into 
such corporation, and of the actual condition and value of its assets and 
liabilities, and where said assets are situated. It is provided in said act 
that "no corporation and no person or persons who fail to comply with 
* * * any of the provisions of this law shall maintain or prosecute 
any action or proceeding in any of the courts of this state until they 
shall bave first duly filed the statements herein provided for, and in ail 
other respects complied with the provisions of this law." This act is gên- 
erai in its terms, and applies to ail corporations, whether foreign or do- 
mestic. Bank v. Cahn, 79 Cal. 464, 21 Pac. Rep. 863. It will be no- 
ticed that it does not prohibit the conducting or carrying on of the bank- 
ing business unless the statements are made, filed, and published as 
therein prescribed. The penalty imposed,for a non-compliance with its 
provisions, refers only to the right of maintaining or prosecuting any suit 
in the courts of the state. In this respect it is cloarly distinguishable 
from the cases of Ex parte SchoUenberger, 96 U. S. 369; Manufàcturing 
Oo. v. Ferguson, 113 U. S. 733, 6 Sup. Ct. Rep. 739,— which are relied 
upon to support the plea of abatement. If a state législature passes an 
act imposing terms, as a condition précèdent, upon which a foreign cor- 
v.44F.no.9 — 41 
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poration ehall hâve the privilège of transacting business within the state, 
such terma, if held légal and binding by the state courts, would be up- 
held and enforced by the national courts, and this is the extent of the 
principles announcçd in,tbe cases referred to. But state législation can- 
not restrict, impair, or limit the jurisdiction of the national courts, and 
the act in question does not atterapt to do so. The penalty imposed by 
the act wàs not, in my opinion, intended to apply, and does not apply, 
to a case like the présent, where the business of the bank in purchasing 
the bill of exchange, which constitutes the foundation foi: the institution 
of the suit against the défendants, was transacted outside of the state of 
California. But, independent of thèse spécial facls, it ia proper to state 
that the authorities go still further, and support the proposition that 
state législation of this character should be construed as having applica- 
tion only to the maintaining of suits in the state courts. In Union Trust 
Go. V. Rochester, etc.; R, Q>., Acheson, J.,in deciding a similar question, 
said: 

"The îTew York statutory provisions, forbidding suit to be brought upon 
a judgmeût rendered in a court of record of that state, without a previous or- 
der of the court in which the original action was brought, gi'anting leave to 
bring the new suit, must be held as intended only to regulate the course of 
procedui'é iù the Kew York state courts. Such was the conclusion of Judges 
DiLLON aud Love in respect toa similar statute of the state of lowa. Phélps 
V. O'Brkn, 2 Dlll. 518. Jt is an established principle that state législation 
cannot in any wise impair or limit the jurisdiction of the courts of the United 
States." 29 Fed. Rep. 61(>, 

The demurier to the plea, of abatement is sustained. 



Stephens V. Bernays. 

(CtretM Court, E. D. Missouiri, E. D. Beptember 94, 1890.) 

DisTBioT CotmTa— JnMsDioTiON— Receiveb 01 National Bank. 

Rev. St. U.S. §563, givos the district courts jurisdiction of "ail sultsat common 
law, brought by the Ûiilted States, or aûy olHcer thereof authorlzedb.vlawto sue." 
Act Cong. Aug. 13, 1838, (35 St. at Large, 438,) conf ers tbe same jurisdiction on the 
district courts, and déclares (section 4) that for jurlsdlctional purposes national 
banks shall be deetned cltizens of the state In which they are located, but that this 
provision shall not affect the jurisdiction of the fédéral courts "in cases commenced 
by the United States, or by the direction of any officer thereof, or cases for windlng 
up the affairs of any such banb. " Held, that the district court has jurisdiction of 
An action by the receiver of an insolvent national bank to collect assessments on 
stodc Afflrming 41 Fed. Rep. 401. 

À". .4. ioew/, for plftintiff in error. 

Geo. D. Rèyi\dds, U- S. Atty., for défendant in errer. 

Before Millee, Justice, and Caldwbll, J. 

Caldweli,, j, This is an appeal frona the district court. See 41 
Fed. Rep. 401, The error assigned is that the district court had no jui 



■^ ' STEPHÉNS "P. BEBNAYS. 643' 

risdictionof thé case. The action is brought by the recéîver of an în- 
solvent national bànk to cdllect assessmehts on stock. The stockholder 
died, and this suit is broUght agaihst bis executrix. The first conten- 
tion of the counsel for the défendant (the plaintifif in erifor) is thâl the 
district court bas no jurisdiction of the case at ail. That the fourth sub- 
division of section 563 of the Revised Statutes of the United States, 
which says that the district court shall bave jurisdiction of "ail suits at 
comraon law, brought by the United States, or any officer thereof au- 
thorizedby law tosue,"hasbeèn repealedby the act of August 13, 188è, 
(25 St. at Large, 483.) That act does not repeal the clause referred to, 
but, on the cbntraty, in terms confers on the district court jurisdiction in 
this class of cases. The fourth section of the act provides that ail national 
banks and associations established under the laws of the United States 
shall, forthepurpose of actions by oragainstthem, real, personal, ormixed, 
and ail suits in equity, bédeemed citizens of the state in which they are 
respectively loeated, ànd iû âûcb cases the circuit and district court shall 
not hâve jurisdiction bthér than such as they would bave in cases be- 
tween individual citizens of the same state. The proviso is: 

"The provision of this section shall not be held to affect the jurisdiction of 
the courts of the United States, in cases commenced by the United States, 
or by tlie direction of any offlcer thereof, or cases for winding up the affairs 
of anysueh bank." 

Now, this case falls within the provisions of that proviso in two or 
three respects. In the first place, it is a case for winding up the affaira 
of the bank. It is a suit directed by an officer of the United States, and 
prosecuted by an officer of the United States. The compfroUer is an 
officer of the United States. He appointed the receiver, who is also an 
officer of the United States, and directed him to bring this suit. It was 
BUggested by counsel for the appellant that the wqrd "commenced" in 
this proviso should be construed tomean "now pending," but obviously 
that is not its nieaning. The différence between the langûage in that 
proviso and that in the proviso of the fourth section is marked. Thé 
proviso of the fourth section déclares: 

"The provisions of this section sball not be held to affect the jurisdiction of 
the courts of the United States in cases commenced by the United States, or 
by direction of any olflcer thereof, or cases for winding up the affairs of any 
such bank." 

The word "commenced" in this proviso is to be given a prospective, 
as well as a présent, opération. The proviso is to be interpreted as if it 
read, "now pending or hereafter brought." 

It is further contended that the district court bad no jurisdiction, be- 
cause this suit is brought against an executrix, and that a suit brought 
against an executrix, seeking to establish against her, as such executrix, 
a debt incurred by her testator, is not a suit at law within the meaning 
of the act of congress; that it is something différent from a suit at law, 
and therefore does not fall within the statute. Whatever learning there 
is on the subject of the administration of an estate by an ecclesiastical 
court that makes an action against an executor to establish a claim against 
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the estate of his testator something différent, or more orless, than alaw- 
suit, has long been obsolète in this country, where suits against execu- 
tors and admini?trators are suits at law, or in equity, as the case may 
be, as much as if they were against one -not acting in a représentative 
capacity. Of course, under the old practicè you could not sue an ex- 
écuter of a dead man and a living man together; but now, if two men 
make a contract, and one of them dies, you may sue the survivor and 
"the exécuter of the dead man jointly, and recover judgment against both 
of them in the same suit if you show yourself entitled to it. 

It is further objected that the court has no jurisdiction, because ail 
suits against executors or administrators should be prosecuted in the pro- 
bate court of a state where the estate is being admiilistered. We must 
not confound distinctions hère. The distjrict court of the United States 
has no probate jurisdiction, and is not seeking to interrupt the regular 
and orderly administration of the estate of Mr. Bemays in the probate 
court of the state. The administration of the estate belongs to the pro- 
bate court of the state. But, if the receiver, or any other person having 
a right to sue in a fédéral court, has a claim against the estate of Mr. 
Bemays which the executrix is unwilling to allow, he is not bound to 
sue in the probate court to establish that claim; but if his status or citi- 
zenship is such as to entitle him to sue in a court of the United States, 
he has a right to corne into that court and hâve the question of debt or 
no debt determined in that forum. Oveir that question the fédéral court 
has jurisdiction. But when, in such suit, judgment is recovered against 
the executrix, the fédéral court cannot do much more than to give to the 
judgment créditer a certified transcript of the judgment to be filed in 
probate court, and there probated and classified in accordance with the 
state law, unless the judgment was fpf a preferred debt under the laws 
of the United States. The action of the district court in no way or man- 
ner interfères; with the due administration of the estate in the probate 
court. It only settled the fact that the défendant, in her représentative 
capacity as executrix of the estate of Mr. Bernays, was indel)ted to the 
receiver in the amount of the judgment on account of the liability in- 
curred by the testator in his life-time. The errors assigned are over- 
ruled, and the judgment affirmed. 

MiLLEB, Justice, concurs. 
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La Montagne v. T. "W. Haevey Lumber Co. 

{Circuit Court, E. D. Wi^consin. January 5, 1891.) 

1. Remotal op Causes — Non-Resident Dépendants — Counteb-Claim. 

The filing of a counter-claim in the state court by a non-resident défendant does 
not change his standing as défendant in the action, se as to preclude him f rom avail- 
ing himself of the right to remove the cause to a fédéral court, conferred on non- 
resident défendants by the removal act Disapproving Lumber Co. v. Hoîtsoiaw, 
39 Fed. Rep. 578. 

2. SaMB— JUEISDIOTIONAL AMO0:NT. 

The claim of the plaintif!! can alone be considered as the "matter in dispute," 
witbiu the meaniug of the removal act; and, where plaintiff's claim Is for less than 
$2,000, defendant's pétition for the removal of the cause must be denied, though ha 
has flled a counter-claim against plaintiff for a sum exceeding S2,000. 

At Law. Motion to remand. 

The plaintiff, a citizen of Wisconsin, brought suit in a state court 
against the défendant, a citizen of Illinois, to recover the sum of $1 ,004.07 . 
The défendant made timely answer, pleading, inter alia, a counter-claim 
in the sum of $2,500, and simultaneously therewith filed in the state 
court its pétition for the removal of the cause to the fédéral court. The 
suit being hère docketed, the plaintiiï moves to remand the cause, upon 
the ground that the matter in dispute is less than the jurisdictional 
amount. 

H. 0. FaîrchUd, for the motion. 

W. H. Webster, opposed. 

Jenkins, J. This court was without jurisdiction at the institution of 
the suit. It then involved an amount less than the amount requisite to 
confer jurisdiction. If jurisdiction now obtains, it is because of the 
counter-claim asserted by the défendant. It is insisted for the motion 
that, with respect to the counter-claini, the défendant stands in the ligbt 
ota plaintifï", and cannot, therefore, be permitted to remove the cause 
to a fédéral courtj and Immber Co. v. Holtzdaio, 39 Fed. Rep. 678, is 
cited in support. There a non-resident plaintiff brought suit in a state 
court for an amount less than the jurisdictional amount, and wj^s as 
to the counter-claim treated as a défendant and permitted to remove 
the cause. Undoubtedly, in a gênerai sensé, he who prefers a claim is a 
plaintiff, — a complainant. Unquestionably, also, a counter-claim is a 
cause of action existing in favor of a défendant against a plaintiff. The 
right of counter-claim is borrowed from the civil law, and is there knowu 
as "demand in reconvention." As to it, the défendant is the actor, the 
plaintiff virtually a défendant. The plaintifï in the suit may discon- 
tinue his action at will, but the counter-claim still remains. He can- 
not discontinue as to that. Lanussé's Syndics v. PimpieneUa, 4 Mart. (N. 
S.) 439; Adams v. Levns, 7 Mart. (N. S.) 405; McDonough v. Copdand, 
9 La. B09; Goxe v. Downs, 9 Rob. (La.) 133; Dmnéll v. Parrott, 10 
La. Ann. 703; Destrehan v. Fazende, 13 La. Ann. 307; Bertschy v. Mc- 
Leod, 32 Wis. 205. Nor can the court properly permit such discontinu- 
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ance against the will of the défendant. McLeod v. Bertschy, 33 Wis. 176. 
In this respect it is analogous to a créss-bill in équity.' The court can- 
not be ousted of its jurisdiction over it by dismission of the original bill. 
Notwithstanding, however; the question still' remains whether a defeçid- 
ant, although an actor or plaintiff as to the counter-claim, does'not still 
repaain the party whoalpne lias the rigbt of removal to a fédéral court. 
The lerm "défendant" waa, I think, used in the removaJ act in its com- 
mqnly accepted sensé,. and' liot with respect to the attitude of parties as 
to vàrîoùs causes of action preferred in one suit. The. plaintiff is the 
pa,rty with whom the causé originates. The défendant is the party sum- 
monéd tp ànswer. Whatever causes of action may be permitted to be 
alleged against the plaintiff, he still remains the plaintiff upon the rec- 
ord; his antagonist, the défendant. The state statute so treats the mat- 
ter. The counter-claira is a cause of action existing in favor of a défend- 
ant, aud judgraent thereon is rendered tb the défendant. Rev. St. Wis. 
§ 2662. There is but one suit, however numerous the causes of action 
ihvolved, and although some one or more of thein èxist in favor of the 
'défendant. In that suit, the party by whom it was instituted is the 
plaintiff, and so remains, whatever claims may be preferred against him. 
In' thàt soit the party summoned is the défendant, and so remains, 
whateVet rightshe is permitted to assert against the plaintiff. It is to 
thiâ p'àrtj^i known to thé reicord as the défendant, being a non-resident, 
that the law grants the right of removal. It is not given to the original 
plaintiff under any circumstances. Ôther construction would give to a 
non-resident plaintiff, who had selected as his forum a state tribunal, or 
to whom the iederal court was denied because of the amount of his claim, 
ithe right to bring that controversy into the fédéral court, notwithstand- 
ing the removal act dénies to him that right, because his antagonist had 
assertod a claim. Invokingihe assistance of a state court, the plaintiff was 
iboand to know the right of the défendant to counter-claim, and, sub- 
mitting to tfae jurisdiction, he submitted in its whole extent. Westv. 
Aurora GïÉy, 6 Wall. 139. I cannot concur in the décision in Lumber 
■ Go. V. HoUedaw, supra. I conceive it to be in direct antagonism to West 
V. Aurora OUy, swpra. Tbere, upon the tiling of a counter-claim, the 
iplaiatiff entered a discontinuance of his suit, and spught to remove to 
the fede«il court the counter-claim as to which he claimed to be défend- 
ant. The suprême court deny the right, asserting that a suit removable 
under the section of the judiciary act then in question is one commenced 
bya citizen of the state in which the suit is brought, by process served 
on a defenidant, a citizen of another state, and such défendant only bas 
•the right of repioval. There is no substantial différence between the 
«tatute there ôonsidered and that now existing as to the party havingthe 
right, ôf removal. If, tberefore, the amount of the counter-claim can be 
propèrly deemed part of the "matter in dispute," the défendant mày 
rightfuUy remove the causé.' 

I ; Certainly.in a général sensé, the "matter in dispute "in an action 
eûlbraceè thé suBject-mafter of a counter-claim. But is it so embraced 
witbinthé meaning of; the removal act? It grants to the circuit courts 
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of the United States original cognizance, concurrent with the courts of 
the several states, of ail suits of a civil nature at common law or in 
equity, "in which there shall be a controversy between citizens of différ- 
ent states, in which the matter in dispute exceeds, exclusive of interest 
and costs, the snm or value of twothôusand dollars;" and provides that 
any such suit brought in any state court may be removed by a défend- 
ant therein, being a nOn-resident of the state in which the suit is brought.' 
It is apparent from the language of the act that no suit can now be re-i 
moved to a fédéral court which could not originally hâve been brought 
there, except when the sole objection to the original jurisdiction was the 
non-residence of the défendant. Hère another objection existed, viz., 
that the "matter in dispute" at the commencement of the action did not 
amount in value to the sum requisite to confer jurisdiction. Can jnris-- 
diction be conferred by the assertion of a counter-claim by the défend- 
ant? The right to assert such claim in the state coart is permissive.i 
not obligatory. He, therefore, as to the counter-claim, bas selected his 
forum. If he were plaintiflf to the record, as he is in fact quoad the 
çounter-çlaim, he could not remove his cause. I, however, concède his' 
right so to do, if the amount of the counter-claim can properly be con- 
Bidered as part of the "matter in dispute," within the meaning of thé 
act. In a séries of cases under the v.'irious acts from the original judiW 
ciary act to the présent, the suprême court bas uniformly held that the 
jurisdictional fact of citizenship must exist at the commencement of the 
action, as well as at the time of removal. Insurance Go. v. Pechner, 95 
XJ. S. 183; Gibsm v. Bruce, 108 U. S. 561, 2 Sup. Ct. Kep. 873; Eail- 
way Co. V. Shirley, 111 U. S. 358, 4 Sup. Ct. Rep. 472; EaUwny Co. v. 
Swan, 111 U. S. 379, 4 Sup. Ct. Rep. 510; Akers v. Akers, 117 U. S. 
197, 6 Sup. Ct. Rep, 669; Stevens v. Nichols, 130 U. S. 230, 9 Sup. Ct. 
Rep. 518; Orehore v. RaUway Co., 131 U. S. 241, 9 Sup. Ct. Rep. 692; 
Jackmn, v. AUm. 132 U. S, 27, 10 Sup. Ct. Rep. 9; Ymng v. Parker, 1^2, 
U. S. 267, 10 Sup. Ct. Rep. 75; Graves v. Corbin, 132 U. S. 571, 10 
Sup. Ct. Rep. 196; La Confiance Compagnie d'Assurance Contre P Incendie 
V. HaU, 137 U. S, 590, 11 Sup. Ct. Rep. 5. 

The effect of thèse décisions is to construe the statute as speaking to 
the time of the commencement of the suit, with respect to matters of 
jurisdiction. It must therefore be held that the "matter in dispute" at 
the commencement of the action must exceed in value the sum of $2,000. 
This is the logical resuit of the décisions of the suprême court. It also 
effectuâtes the manifest design of congress to deny to one selectjng a 
state court as his forum the right to remove his controversy into a fédéral 
court. The précise question has been differently ruled. The position 
hère taken was held in Manujncturing Go. v. Bradmck, 6 Fed. Rep. 6'54, 
and in Carrickv. Landman, 20 Fed. Rep. 209. A différent conclusion 
was reached in McGinnity v. White, 3 Dill. 351, and Clarkson v. Manson, 
4 Fed. Rep. 257. It is to be observed, however, with respect to the 
former case, that it was decided prior to any détermination by the su-t 
preme court upon the subject, and that Judge Dillon predicates hià 
décision upon the ruling of Mr. Justice Millee in Johnmi v. ilfotidl, 1 
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Woolw. 390, to the effect that a party by change of résidence after suit 
brought may hâve the right of removal. This décision of Mr. Justice 
Miller is counter to the ruling of the suprême court, and cannot be sus- 
tained, and Judge Dillon's décision, bottomed upon it, must fall with 
it. Thé décision of Judge Blatchfoed in Oîarkson v. Manson is ruled 
in part upon his own décision in McLean v. Railway Co., 16 Blatchf. 309, 
to the effect that, under the act of 1875, the requisite citizenship need 
not exist at the commencement of the suit, and the décision in Insurance 
Co. V. Pechner, supra, under the judiciary act of 1789, was held inap- 
plicable, The cases of Johnson v. Monell, supra, and McGinnity v. White, 
supra, are cited in support of the conclusion reached. The décision was 
made, however, before the construction by the suprême court of the act 
of 1875, and is counter to the settled law of the land. 

I àm compelled to the conclusion that, to entitle a non-resident de- 
fendant to remove the cause from a state to a fédéral court, the jurisdic- 
tional amount or value of the matter in dispute must exist at the com- 
mencement of the suit, as well as at the time of the pétition for removal; 
or, in other words, that it is the claim of the plaintiff in such suit which 
must alone be considered, and such claim must, at the commencement 
of the suit, as well as at the timeof application for removal, corne within 
the jurisdictional amount. 

The cause wiU be remanded. 



Haetje et al. v. Vulcanized Fibre Co. 

{Circuit Court, D. Delawnre. Ootober 18, 1890.) 

1. KsTOPPEL— In Pais— Silbncb. 

The owners of three patents assigned the right to their use to défendants, re- 
serving to themselves a stipulated royalty. To successfully carry on the business, 
défendants purchased a patent owned by one Hanna, which, by à supplemental 
contraot, became the joint property of défendants and the owners of the three 
original patents. Afterwards the father of one of the owners of the three original 
patents acquired ail of the latter's rights therein, and later sold the same to de- 
fendants. Held, that by managing this sale, and by knowingly permitting défend- 
ants to oonsummate it under the belief that they were acquiring his interest in ail 
the patents, without informing them that no interest in the Hanna patent had ever 
passed to his father, the son was estopped from asserting any rights under that 
patent as against défendants. 

8. Teusts— Propertt Liablb to Attachment. 

Where a ceatui que trust has conveyed ail its interest under the trust to others 
by instruments prima fade compétent, and where the bona fldes of the transfer 
and of the trust has been nnsuccessfuUy assailed on the ground that it was with- 
out considération, and made to defraud creditors, and that both trustée and orig- 
nal cestul que trust were identical, and insolvent when the assignment was made, 
a debtor in whose hands the individual assets of the trustée hâve been attaohed 
cannot refuse to pay to bim a trust debt. 

Bill in Equity by August Hartje, trustée of Waldemar A. Schmidt, 
and of Henrietta Hartje and said Waldemar A. Schmidt and John H. 
Mueller, and said August Hartje and said Henrietta, his wife, in right of 
said Henrietta, against the Vulcanized Fibre Company of Wilmington. 
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M. A. Woodward and Henry C Conrad, for complainants. 

The assignment from Schmidt to Hartje was for three named patents. Ifc 
must appear that the actor, liaving no means of knowledge, was induced to 
do what he would not otherwise hâve done, and that injury would ensue 
from a permission to allège the truth. Com. v. Moltz, 10 Pa. St. 527; Bige- 
low, Estop. 9, 480; Herm. Estop. § 325 ei seq. ïi both parties hâve equal 
means ot knowledge there can be no estoppel. Hiïl v. Bpley, 31 Pa. St. 331; 
Bigelow, Estop. §§ 289, 290, et seq. 1 Story, Eq. Jur. § 191. 

Edward G. Bradford, for respondent. 

Schmidt is either equitably estopped or has parted with his interest. Whit- 
ney v. Burr, 115 111. 289, 3 N. E. Rep, 434; Walk. Pat. §§ 274, 285. 

Wales, J. This bill is filed for a discovery, an accounting, and for 
a decree to compel the payment of royalties claimed to be due and pay- 
able for the use of certain patent- rights, which were formerly the prop- 
erty of the complainants, and by sundry mesne assignments came into 
the possession of the défendant, subject to the payment of the royalties 
now sued for. The patents referred to cover improvements for treating 
paper pulp and vegetable fibre substances in the manufacture of what 
are known as " vulcanized fibrous articles." The pleadings put in issue 
the title and ownership of each one of the complainants in or to the roy- 
alties which are the subject-matter of the présent suit, and by the stip- 
ulation of counsel this is the only question now to be decided, leaving 
the scope and limitation of any account that may be decreed to be settled 
hereafter. 

The answer dénies that Waldemar A. Schmidt had any légal or équi- 
table right or interest in any of the patents or royalties mentioned in the 
bill, at the time of bringing this suit, and allèges that what was known 
as the Schmidt interest in the patents had been assigned to the défend- 
ant before that time. The évidence shows that Waldemar A. Schmidt 
derived his right and interest in the most important and valuable of the 
patents by and under a déclaration of trust made by August Hartje, that 
the latter held the patents therein mentioned in trust for the Pittsburgh 
Manufacturing Company and Waldemar A. Schmidt in equal shares. It 
further appears that August Hartje, acting as trustée, and with the con- 
sent of his ceduis que trustent, sold and assigned the right to use the trust 
patents to third persons, through whom they came into the possession 
of the défendant, on terms and conditions set out in a contract of assign- 
ment dated June 30, 1873. This contract fixed the rate of royalties to 
be paid for the use of the trust patents, and provided that any improve- 
ments in said inventions, made by the assignées, should be secured and 
patented for the joint benefit of the contracting parties. The patenta 
thus assigned were No. 61,267, dated July 12, 1867; No. 113,454, dated 
April 4, 1870; and No. 114,880, dated May 16, 1871. The contract of 
June 30, 1873, was supplemented by another one between the same par- 
ties, made the 20th of November, 1873, and by which the first contract 
was modified and altered. The assignées of the trust patents having 
found it necessary , in order to secure greater protection in their business, 
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to buy otber, patents from; Bdmund S.. Hanna, it wsS agréed by the sup- 
iplerflental cpDtract that alL.patents which had already been parchased 
(from Hanna, or which should thereafter be purchased from him, should 
f be the joint property of the. parties to thèse two contraets. E. S . Hanna, 
on Nbvember 14, 1873, had assîgned and transferred to parties under 
yhom the défendant claîi^s, ail patents and parts of patents held by him 
'eithèr as iriventor or assignée, and ail other patents for which he may 
make application thêreàftèr, àûy of which shall relate to the methods of 
treating paper, paper pulp, or othèr vegetable fibrous substances, or any 
àrticlea înade from thèse stibstances, or any mechanical devices for work- 
ing the same, reserving eértâin royalties to be divided equally between 
the said Hanna, August Hartje, trustée, and the assignées of the said pat- 
ienté;. , , On June 7 , 1880, Waldemar A. Schmidt assignôd to A, T. Schmidt 
.(■his father) ','all my interest, right, title, and claim of, in, and to those 
tbreç patente, "etc., referriÈg tô the trust patents, and specifying theirnum- 
rbers and dates. On the 15th of October, 1880, A. T. Schmidt assigned 
îhis interest in the threetruîst patents to the défendant for and in consid- 
jeràtion of certain money payments, stated in the agreeinent between 
,ithem loS that date. On Maroh 26, 1884, in the court of eommon pleas, 
No.:l,;of Allegheny counity, ï^ennsylvania, in the suit of A. T. Schmidt, 
assignée ofW. A; Schmidt, agaiiïst August Harije, it was adjudged and 
■^ecreed, trater ato, as follows: i 

■; i^That the trust heretofore éicisting as stefeforth in the bill of complaint be, 
tand the same isfaereby,deoiarMtiobedetei'mJned and fully ended; -^nd that 
the said August Hartje, by goud and sufficient assignments or instruments 
çf >yriting, C(jny«ythe onerl^alf interest in, the patents held by him in trust as 
sel! fb^M^tbé^'l' to the said plaïntiff." 

!•■: On NoTODîber 10, 1884^ August Hartje, in obédience to the above de- 
éree, assigbed to A, T. Schmidt the undivided one-half interest in the 
trust patents. On the 14th of April, 1885, A. T. Schmidt, by way of 
ïfùrther assurance, again assigned ail his rights and daims in the trust 
.'patents tô the défendant; on the payment of the considération money 
/inentioûed in the agreement of October 15, 1880. Thèse contraets 
•iànd. assignments complète the chain of defendant's title to what had 
beên' the Sehmidt interest in the trust patents, and show that W. A. 
uSchmidt has bo right to sue for any royalties which may be due on 
ithem. But his counsel contend that he has never assigned or parted 
with his interest in the Hanna patents, on which royalties are due and 
«payabley and that for a discovery and an account in respect to them he 
oan maintain the présent suit. It is trùe that Waldemar A. Schmidt, 
fby his assignihent to his father, transferred nothing more than his inter- 
iést in îthetfcrçe trust pateikts, and that the father could not assign to the 
)dëféndàtt,àn^ miore thanhè had received; but the défendant charges 
ihàt. Waldemàir A. Schmidt,in the course bf the negotiations for the sale 
ofjtbei Schmidt interestfinduced the défendant to believe that it was 
;!buying the Schmidt interest in aH the patents, and that he is thereby 
.«stopped from now iasséttiing any right in ■them ; By the agreement of 
.October! 16, 1880, between A. T* Schiaaidt and the "defendantî the oon- 
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sîderatîon for tlie assignmént of thë trust patents wasto be paid pai'lly 
in cash and the balance on the renditioïi of the decree estàblishirigtbef 
right of A. T. Sehmidt to the pne-half interest in them. The trust hay- 
ingbeen determined, and the trustée having made the assignmént, as or- < 
dered by the decree, the défendant was called on to fulfiU bis part of the ' 
agreement by paying the balance of the purchase money; and'it isin- 
the negotiations which preceded the final payment, and which werecon-' 
ducted by W. A. Bchmidt in behalf of bis father, that the évidence 
must be found to support the defendant's charge. It is dear enough 
that the defendant's officers and attorneys entertained the belief that in ; 
closing the transaction of April 14, 1885, they were obtaining the whole- 
Sehmidt interest, and it is only necessary to inquire what W. A. Schmidti 
did or said, or designedly lelt undone or unsaid, to produce that belief. . 
It appears that at one time he présent ed a vague claim of $500 on. ao-; 
count of some of thèse patents, which was disallowed, and the matterwa8( 
dropped. Mr. Dalzell, one of defendant's counsel, at Pittsburgh; testifies: 
"Tlie transfer of April, 1885, was made in further assurance of thetitle tôt 
the patents as originally rnade by A. T. Sehmidt to the Vulcanized Fibre Com- , 
pany. I hâve no recollectipn of ever having heard, from my first cpnnectionj 
wilh tliis business up to within a very short time, any suggestion or pretènse 
that the entire Sehmidt interest — by which I raean ail tlie interest outside of 
that held by Hartje as trustée for himself and the manufacturing company^-^' 
was not owned by A. TI Sehmidt. * * * I know of the payment of the 
last installment of purchase money by the Vulcanized Fibre Company to A'.' 
T. Sehmidt, and I understood wben I paid that money and took the receipt, 
that 1 was paying it for the entire Sehmidt interest, and by the • Scbmiilt inter^ 
est' I uiean as 1 hâve deflned heretofore. Nothing was said by Mr. W. A. 
Sehmidt, with whum I dealt, that would hâve led me to suppose anything', 
else." , 

Waldemar A. Sehmidt testifies on cross-exàmination: ' 

"I was cognizunt of the con veyance of ail of A, T. Schmidt's interest in th« 
Sehmidt interest referred to in the qiiestion. Question. Doyou not now un- 
dersland, and did you not then understand, that the Vulcanized Fibre Com- 
pany, through its counsel. was dealing or negotiating witn your father for the- 
transfer to itof the whole Sehmidt interest? Answer, My olïer having been^ 
refused by Mr. Hampton on the giound that I had nothing, and having re- 
ceived no intimation of a change of opinion on tlieir part, it is possible tliat.I. 
thougbt they thoiight they had tlie whole interest; but 1 ditïered with them' 
then, aud do so now differ." 

W. A. Sehmidt never renewed bis daim for the $500, and allowed the 
negotiations to go on until the transaction was closéd, and it was supposed 
by the défendant that it had acquired the complète titJe to the Sehmidt. 
property ifa the patents. If he had a title or daim to any portion of the 
patents or royalties be remained silent wben it was bis duty to çpeak, 
and his conduct affords a proper, case for the application of the rule of . 
équitable eçtpppel, which is nowhere more clearly stated thau by Chan- 
cellor Bâtes in Marvd v. Ortlip, 3 Del. Ch. 9, as foUows: 

"Where one by his acts. déclarations, or silence, where it is his duty to^ 
speàk, has îhdùced anothér peràon, in reasonable n liance on such acts or dec- ' 
larations, to eiit^r into a transaction, he shall not, tu the préjudice of the ^er-' 
sou 80 miBled» iïopeàcb the transaction." ; > 
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The slime prînoîple îs also recognized in Morgan v. RaUroad Oo. , 96 
U. S. 720, where the court say: A person — 

"Is not permitted to deny a state of things which by his culpable silence or 
raisrepresentation he bas led anothe*r to believe existed, and who bas acted ac- 
cordingly upon that belief. Tbe doctrine always présupposes error on one 
side and fault or fraud upon the other, and some defect of which it would be 
inéquitable for the party against whom the doctrine is asserted to take ad- 
vantage. " 

A court of equity will not compel the purchaser^of property, under 
euch circumstances, to buy any portion of it over again from a person 
who stood silently by at the time of the sale and made no sign, although 
he knew that the purehaser believed that he was buying the property 
free from ail claims. Much less will the court lend its aid to a claim- 
ant of such property who personally managed the sale and designedly 
permittéd the purehaser to believe that he was getting a perfect title. 
Cîomnaori honesty and fair dealing required that the complainant should 
notify thé défendant, or its attorneys, that the assignment of A. T. 
Schmidt'was of a part, and not of the whole, Schmidt interest; but, as 
he chose to adopt a différent course, and to conceal what he should hâve 
made known, he cannot now be allowed to take ad vantage of his own 
wrong in maintaining this suit. 

The right of the other complainants to bring the suit is disputed on 
the ground that August Hartje is the sole and individual owner of the 
royalties which he had forraerly held as the trustée of the Pittsburgh 
Manufacturing Company, and that he should hâve sued in his individ- 
ual capacity, and not as the trustée of his wife or of John H. Mueller. 
The défendant admits its accountability for the royalties which Hartje 
held for the benefit of the Pittsburgh Company, and by its answer al- 
lèges that it fully accounted for and paid them to the trustée of that Com- 
pany up to the 12th of July, 1885, on which day ail the property, rights,, 
and crédits of August Hartje in the possession of the défendant were at- 
tached at the suit of A. T. Schmidt against ihe said Hartje in the supe- 
rior court of Delaware for New Castle county. The défendant does not 
deny its obligation to pay the royalties, but asks for its own security to 
bedirected by a decree oï this court how and to whom such payment 
shall bemade. The complainants' Exhibits G and H setforth the writ- 
ten instruments by which J. H. Mueller and Henrietta Hartje became 
the benéficiàries of the property in the place of the Pittsburgh Company, 
'l'hese instruments, two in number, bearing date, respectively, April 8, 
1881, and May 11, 1881, are in due form, and are frima fade proof that 
their purpose was, as expressed, to put Mueller and Mrs. Hartje "fully 
in the place of the Pittsburgh Manufacturing Company under and in re- 
lation to the whole subject-matter of the trust respecting said patents, 
and recognized by said agreement, of which August Hartje was and re- 
mains trustée," The défendant bas assailed the hona fides of the hew 
trust by charging that it was crealed without considération and for the 
purpose of delrauding Hartje's creditors, and is therefore void. It is also 
charged that August Hartje and the Pittsburgh Company were identical, 
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and that both were insolvent at the time when thèse complainants un- 
dertook to create the second trust. Without discussing the testimony 
produced by the défendant in relation to thèse charges, it is sufficient to 
say that the évidence does not support them. Mueller and Mrs. Hartje 
are the successors in interest to the Pittsburgh Company, and are enti- 
tled to hâve the royalties due on the patents paid to their trustée. The 
creditors of Hartje can prosecute their claims, in their own names, hère 
or elsewhere. This case is decided on its own merits as they appear 
from the record évidence. The bill is dismissed as to Waldemar A. 
Schmidt, and sustained as to the other complainants, and a decree will 
be entered accordingly. 

McKemnan, J., concurs. 



Fabmbes' Loan & Trust Co. of New York v. Chicago & A. Ry. Co. 
(.Circuit Court, D. Indlana. December 9, 1890.) 

1. MOBTGAGES — FOBBCLOStJBE SaLE — RiGHTS OF PCECHASBK'S ASSIGNBB TO WeIT OÏ 

Assistance. 

After a sale on the f oreclosure of a railroad mortgage, the court direoted its re- 
ceiver to turn over the possession of the road to an assignée of the purohaser at 
the sale; the court reserving the right to résume the possession if the assignée 
should thereafter refuse to pay into court any part of the purchase priée. Held, 
that this order brought the assignée within equity rule 10, which provides that 
every person, not a party to a cause, in whose favor an order has been made, shall 
be enabled to enforce obédience to such order by the same process as if he were a 
party to the cause; and that a writ of assistance would issue in favor of such as- 
signée against another railroad company which unlawfuUy refused to surrender 
possession of part of the road. 
8, Same — Mobtgaqob's Contkact Pendente Lite— Disolaimeb bt Pdbchaseb. 

Pendingthe f oreclosure of a railroad mortgage, the mortgagor leased to another 
railroad company an equal right to the use of a designated part of the road for a 
period of 20 years. The foreclosure decree provlded that the purchaser at the sale 
should be at llberty to abandon or disclaim any leasetiold interest or contracts or 
other agreements entered into by the mortgagor after the commencement of fore- 
closure proceedings. Held, that the purchaser's right to abandon and disclaim the 
lease, as provided in the decree, was not affected by the reoeipt of the rent by the 
receiver during the pendency of the foreclosure proceedings, andjhis acquiescence 
in the lease, and that ail right of possession in the lessee ceased on being notified 
of the pntchaser's intention to disclaim and abandon. 
8. Same— Waiveb op Bight to Disclaim. 

Shortly after the foreclosure sale, the purchaser notified the lessee of its inten- 
tion to disclaim the lease, and forbade the latter from using the road at the expira- 
tion of 30 dàys from the date of the notice. Held, that the receipt of the rent for 
thèse 30 daj^s by the purchaser, which was expressly stated to be without préju- 
dice to its right to abandon the lease, was not such a consent to the lessee's pos- 
session as to constitute it a tenant from year to year, within the meaning of Eev. 
Bt. Ind. 1881, M 5207, 5208, which provide that ail gênerai tenancies where promises 
are oocupied with the consent, either express or constructive, of the landlord, shftU 
be deemed tenancies from year to year, to be determined by three montlâ' notice 
to be given the tenant before the expiration of the year. 
4. Fbdebal CbuBTS-^JuKiSDicTioN— Wbit of Assistance. 

Wheré the undispoted facts show that the purchaser, after the foréclo^re salé, 
never waived its right to abandon and disclaim the lease, the fédéral ooutt'in whtch 
the mortgage was foreclosed, in the exercise of its prlmary juriadiction over the 
matter, will issue a writ of assistance in favor of such purchaser, nètwlthstanding 
tbeissuanee of à tempoi'aFy injUnction by a state court, tn which the purchaser 
appeared, restraining it from interfering with the lessee's possession. 
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Thei Chicago <fc:Erie Company is the grantee of Messrs. Coster and 
Thom^, "whopurchased the Chicago & Atlantic Railroad at the sale made 
on the 13th day of August last. The sale was made upon the decree of this 
court in ;thi,9 cause, foreclosing two mortgages, dated, respectively, June 
13, 1881, an<J September 15, 1883. The decree was predicated upon 
two bills,-^thi9 supplemental and amended biil, filedSeptember 24, 1886, 
by the original coinplainant, the Farmers' Loan & Trust Company, 
which; was a trustée in each of the mortgages, and a cross-bill filed July 
19,,18§7,;by Gçeçrge J. Bippus, co- trustée pf that company in the sec- 
ond mortgage. On the Ist of September last, in pursuance of an order 
of the court entered that day, the receiver surrendered possession of. 
the property to the Chicago & Atlantic Company, except that portion of 
the road between Hammond and Laketon junction, Ind., of which the 
Wabash Company was in quad possession jointly with the receiver, and 
of that portion the receiver surrendered the possession which he had 
held. The pétition is for the aid of the court to exclude the Wabash 
Gomç^nyirom that part bf thè road. 

In its answer to the pétition the Wabash Company sets up a contract 
made June 1, 1887, betweeii the Chicago & Atlantic Railroad Company 
^nd O., lj)j, AshJey and A. A. Talmage, as managing agents of the pur- 
chasing committee of the Wabash, St. Louis & Pacific Railway Com- 
|>àny, whereby— 

"In considération of certain payments, covenanta, and agreements speci- 
fiéd, thé Chicago & Atlantic Cutnpatiy lensed and demised to said Ashley and 
Talniaièè, tbeir succeaaors and asaîgjis, for a jx-riod of twenty yeais, an equal 
right ior ùsing and enjoying, jointly with said railway company, the road, 
road-bedr track, side tracks, switelies, bridges, outbuildings. tanks, coal- 
chutes, ëatlle-cars, and ail otlier flxtures appertaining to the roaçj of the Chi- 
cago & Atlantic Company betwepu LaljeUm jinçtion, aforesaid, in VVabash 
county, Indiana, and point above tlie tra>'ks of tlie Chicago & Atlantic Rail- 
way Cora^ny connected with the Chicago & Western Iniliana llailway Com- 
pany at or near Hammond.:" 

-^And avers that alterwards^ by virtue of certain transfers and assignments 
made with the consent of the Chicago & Atlantic Company, the Wabash 
Company, as the successor of the Wabash, St. Louis & FaciKc and the 
Wàbàsh '& Western, became entitlédto the rights of Ashley and Talmage 
under that contract and lease, and, aa tenant, paid to. the Chicago & 
Atlantic ,Gohipâny,frQnitinie,;totime, ail rentals âccruing, as they be- 
came due ; that on or about the 20th day of May, 1889, this court, at 
the ifastiÉincté and irequest of thé mortgageès and bondholders, appointed 
Volney T. Malott receiver of the railroad and property of the Chicago 
& Atlantic CpOipany, and that thereupôn the receiver and the Wabash 
Company entered upon the joint use and occupation of the Chicago & 
Atlantic road between" Laketott junction and Hammond; thé receiver 
holding under 'his appointment, and the said Wabash Railroad Coni- 
pfiny holdings and oceupyjng, with the knowledgé and consent of the 
mortgages ftnSbbridholders ahd receiver^ under the aforesaid contract of 
leaséfthaït'tbèteceivèr, as thé agent ttnd représentative of the mort- 
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gagées and bondholders, ratifiëd and con'firmed the said lease, and ail 
the terms thereof, excepting as to its dnration; that èver since the'àp- 
pointment of the receiver the Wabash Company has continued tp pay 
the rents to him, as the agent and représentative of the mortgagees ànd 
bondholders, as the same became due, and that, by reason of the prèm- 
ises, a gênerai tenancy was created between said mortgagees and bond^ 
hblders, of the one part, and the Wabàgh Railroad Company, of the 
other part, and that, a;s such gênerai tenant, it has ever since, with the 
knowledge and consent of said mortgagees and bondholders, been in pos^ 
session of said railroad and appartenances. It is further averred that 
the sale was made on thè 13th of August, 1890, to Coster and Thomas, 
who conyeyed to the Chicago & Erie Company; that the receiver, in 
pursuance of the order of the court, delivered possession to that Com- 
pany on the Ist of September; that thereupon that compàny entèr^d 
upon the joint use of the propertywith the Wabash Copapany between 
the stations afpresaid; that thereafter the Chicago &, Brie Gompainy, 
by the schedule rules which it adopted and put in force on said railroad, 
continued, to recognize the Wabash Company ashaving equal rights with 
the Chicago & Brie Company to pass its trains over said railroad, and 
ithat the Chicago & Erie Company duly furnished the Wabash Company 
with such coal, water, and telegraph facilities as were necessary to en- 
able it to run its trains, and also required the Wabash Company to ré^ 
jpbrtaijd r^ister with the agents of thè Chicago & Erie Compaliy each 
Ànd evejry train of the Wabash Comlpany passing over the road, as re- 
xjuired by thQ contract of June 1, 1887; in conséquence whereof the 
Wabash Company became a gênerai tenant by paroi of the Chicago & 
Erie Company on the terms expressed in said contract, and became én- 
titled to continue the use and enjoylnént of said railroad on the t0rms 
aforesaid until such tenancy should be lawfuUy terminated; that it 
paid to that Company the rental due under said lease for the month of 
Sçptember, and that, in récognition of the rights of the Wabash Comr- 
pany to the joint use of said tracks as a tenant of the petitioner, the 
petitioner has, since it came into possession, daily issued ,orders for 
the running of the Wabash trains, orders for the fuel required, and 
has delivered the same to the Wabash Company; that the occu- 
pancy of the property by.the Wabash: Company has been by the con- 
sent and with the approval of the petitioner, and that, relying upon its 
rights as a gênerai tenant of said inortgagees and bondholders, it ex- 
pended large suras of money in increasing and building up a profitable 
business for said railroad, and is now traiisporting over the same daily 
large quantities of freight and alarge number of passengers, to-wit, 2dO cars 
of freight and 300 passengers per day. It is further shown tbat,thç 
Wabash CcMnpany, after being notified that it should cease to use the Cbif 
€ago & Atlantic foad after Septembôr 30th, appliedto theWabash-ciïëuît 
court (a state' tribunal) for a restraining order againstthe Chidajgo & At- 
lantic Company;- that the Chicago & Erie Company appeared and resisted 
thé application, but that a temporary injunction was granted aî*' prttyèd, 
«nd that Ihe complaint upon which the application tô the staié -fccyùtt 
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was made, among other things, contained averments substantially the 
same as those of the answer filed herein. The answer con tains other 
aveiînents which need not be stated because not material to the questions 
raised and argued at the hearîng. The évidence, outside the records 
and files of the cause, showed that, after the surrender of possession by 
the receiver to the Chicago & Erie Company, the trains of the Wabash 
Company were permitted to run according to the schedule (No. 32) which 
took efifect July 13, 1890, and the occupation and use of that part of 
the Une in question continued in conformity with the terms of the con- 
tract of June 1, 1887, except that, commencing with the telegram of 
September Ist, there was the following correspondence between officers 
of the two companies: 

«Sept. 1, 1890. 
"To O. M. Hays, General Manager Wahash Ry„ 8t. Louis, Mo. : Accord- 
ing to decree in suit Farmers' Loan and Trust Company against Chicago & 
Atlantic Company, the Chicago & Erie Co. abandons contract between Ash- 
ley and Talmage and Atlantic, dated June Ist, eighty-seven. 

"Otto Geesham. 

"Chicago. Sept. 1, 1890. 
"Tha Wabash Railroad Company, Mr. Chas. M. Hays, Général Manager, 
St. Louis, Mo. — Deae Sir: The Chicago & Erie Railroad Company, having, 
this first day of September, 1890, by order of the proper courts, been placed 
in possession of the railroad property of the former Chicago & Atlantic Bail- 
way, in accordance with the terms of the decree of foreclosure and sale en- 
tered in the suit of the Farmers' Loan & Trust Company against the Chicago 
& Atlantic Eailway Company, In the United States circuit court for the 
northern district of Ohio, western division, the district of Indiana, and the 
northern district of Illinois, bereby gives notice, in addition to the notice 
given by the purchasers to the master commissioner at said sale, to the Wa- 
bash Bailroad Company of its abandonment and disclaimer of a certain agree- 
ment and contract entered into the tirst day of June, 1887, by and between 
E. D. Ashley and A. A. Talmage, agents of the purchasing committee of the 
Wabash, St. Louis & PaciQc llaiiway Company and the Chicago & Atlantic 
Bailway Company. The Chicago & Erie Bailroad Company. 

"By Otto Grbsham, Atty. 

"The Wabash Bailroad Company. General Managee's Office. 
Chas. M. Hays, General Manager. 

"(On RoAD.) Sept. 2-90. 
"Mr. Otto Gresham, Gen. Atty. C. & Brie Ry., Chicago, Ills. — Deae Sir: 
J hâve your message of the Ist inst., advising that, according to decree in 
the suit of Farmers' Loan & Trust Company vs. Chicago & Atlantic By. Co., 
the Chicago & Brie Ry. Co. abandons the con tract between Messrs. Ashley and 
Talmage aûd the Chicago & Atlantic By. Co., dated June Ist, 1887. I pré- 
sume it is your intention that we shall understand from this notice that, 
while you do not recognize the existing contract as binding upon your Com- 
pany, we are to continue under the terms of same until advised byyour Com- 
pany of your désire to modify the présent arrangement, or terminale the use 
of your line by our company. Please advise if tliis uuderstanding is correct. 
"Yours, truly, Chas. M. Hays, General Manager. 

"(On Boad,) Sept. 5, 1890. 
"Mr. S. M. Felton, Vice-Président Chicago & Mrie Ry. Co., New Toi-k. — 
Dear Sib: Notice bas reacbed me, while ont on the line of road, from Mr. 
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Otto Gresham, attorney for the C. & E. Ry., under date of September Ist, 
advising the Wabash E. R. Co., for the Chicago & Erie Ey. Co., of its 'aban- 
donment and disclaimer of a certain agreement and contract entered into the 
iirst day of June, 1887, by and between C. D. Ashley and A. A. Talmage, 
agents of the purchasing committee of the W. St. L. & P. Ry., and the Clii- 
cago & Atlantic Ey. ,' the receipt of which has been acknowledged. This no- 
tice was not entirely unexpected, as I hâve been informed through other 
sources that the arrangement referred to was not satisfactory to your'cotn- 
pany in every respect. Will you please advise me, as soon as convenient, if 
it is now your désire to make some modification or change in the terms of the 
contract under which we hâve been operating our trains over your line be- 
tween Laketon junction and Hammond, Indiana, or if it is your intention to 
terminate absolutely ail f urther relations with this company. If the former, 
I shall be glad to raeet you at any time or place that may beat suit your con- 
venience, and negotiate for the continued use of your line by this company, 
upon such bàsis as we may be able to agrée. If it is not your désire to do 
this, upon reasonable notice from you to that effect, we shall govern our- 
selves accordingly. Flease answer. 

"Tours, truly. Chas. M. Hays, General Manager. 

"NEW York, September 16, 1890. 
"Mr. Chas, M. Hays, Général Manager Wabash Raiïroad Company, 8t. 
Louis, itfo.^DEAR Sir: I am in receipt of your favor dated 'St. Louis, (on 
road.) Sept. 5, 1890.' In reply I beg to say that the Cliicago & Erie Com- 
pany desires that any use of its track by the Wabash Kailroaid Company shall 
absolutely cease. In order that you may govern yourselves accordingly, I in- 
close a formai notice fixing a time when use shall cease. 

"EespectfuUy yours, S. M. Pelton, Jr., Vice-Presldent. 

"New York, September 16, 1890. 
"The Wabash Raiïroad Compavy, Mr. Chas. M, Hays, General Manager, 
8t. Louis, Mo. — Deab Sir: Êefeiring to the notice sent to the Wabash 
Raiïroad Company on behalf of the Chicago & Erie Raiïroad Company by Mr. 
Otto Gresham, attorney, dated the flrst instant, you are hereby notifled that 
on and after the hour of midnight on the 30th day of September, instant, thç 
Wabash Raiïroad Company will not be permitted to run any cars or locomo- 
tives upon or over the track of the Chicago & Erie Raiïroad. 

" Yours, truly, J. G. McCullough, Président. 

"Chicago & Erie Eailroad Company. Office of the General Su- 

perintendent. 

"Chicago, Ills., Sept. 30, 1890. 
"The Wabash Raiïroad Company: Notice having been given by the pur- 
chasers at Indianapolis, Indiana, August I2th, 1890, at the foreclosure sale 
of raiïroad and property of the Chicago & Atlantic Railway Company, of the 
abandonment and disclaimer of a certain contract or agreement entered into 
on the Ist day of June, 1887, by and between the Chicago & Atlantic Rail- 
way Company and O. D. Ashley and A. A. Talmage, managing agents for 
the purchasing committee of the Wabash, St. Louis & Pacific Railway Com- 
pany, and notice also having been given by the Chicago & Erie Raiïroad Com- 
pany on the Ist day of September, 1890, of the abandonment and disclaimer 
of said contract between the Chicago & Atlantic Railway Company and O. D. 
Ashley and A. A. Talmage, aforeaaid, the Chicago & Erie Raiïroad Company 
now demand that the Wabash Eailroad Company, by 12 o'clock midnight of 
this date, discontinue the use of the track of the Chicago & Erie between 
v.44F.no.9-— 42 
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Chicago atid Laketôn, or a'nîy other peints, and aftér 12 6'elôck to-night the 
Chicago'& Erie will net expect the Wabash Èailroad Company under any 
clrcumstànéesto send any trains over the track aforeàaid. 

«'The Chicago & Ekie Eailroad COMPANY. 
"By A. M. TuokEB, Gen'l Sup't." 

The rçceipt, which is undated, given by the Chicago (fe Êrie Company 
to thfe Wftbaëh Gompany for rentals for the month of September, is; in- 
dorséd — '• '' ' ■ 

fWitftoatprejàdiceto the rlghtsof the Company under the notice giVen tO 
thè iflastér commissioner by the iDurehas'ers of the propetjty'aiid franchises o£ 
the Chicago & Atlantic RâitWay Company, and uiidèr' the notice given by 
Otto ' Gresham, âttorney, etc., on Sept. Ist, 1890, from J. G. McCullou^h, 
"président, etc., to the Wabaah Company, and without in any wise qualifying 
Or modifyihg the said notices, or the i-ights claîmed thereùnder, thia vouûher 
Is signed and payment accepted." 

The decree of foreclosure contains the foUowing clause: 
"It is'farther orilered thktitïiê pttrèhaser or purcliasers at said sale, and his, 
its, p.r their assigns, at any time before the delivery of the tieed by the master 
cotùmïssrtcibér, shall be ^tlibèrtyto abandon or disclaim apyof the said lease- 
hôld estâtes or iritéreists, or oontràpts bif othèr agreements,'or rights, privilèges, 
easeiûétit^, or other property, by giving notice in writing of such abandon- 
liient br diè^laiiber to tbe said master 6ommissiozier, who shall annex thâ 
same tQ,ànd file the samè with, his final report." 

B. S. Bristow, 0. W. Fairbarih, &nà OUn Gresham, for petitioners. 
W. H. Blodgettf Henry Orawfordy and Q. B. <fc W. K. /Sfeart, for réspond- 

ent. .,. 

. Woods,- J.y{after statîng thefads.) The objection is œade at the thresh- 
old that the petitioner cannot hâve the assistance of the court in the vCay 
asked to' obtaifa possession, because it was not the purchaser, but cornes 
as the grahtee of the purchaisérs àt the œaster-coniiiiissioner's sale. The 
authorities citéd in support of this objection do not fuUy support it. In 
Vcttti.Hook y.. 3^rpckmorton,8 Paigè, 33, the court says: , 

"There is no settled practice of this court entitling a subséquent purchaser 
from a purchaser at a master'is sale as a matter of right to the assistance of 
the court to obtain possession bf the promises which his grantor had pur- 
chased under the decree. " 

And in Peoph V. Graht, 45 Cal. 97, and Stanley v. SyMvan, 71 Wis. 
^85i 37 N. W, Rep. 801, thiè question wap one of statutory construction, 
aod the décisions hâve no gênerai application. But, whatever the gén- 
ial rule in that respect is, it is not controUing in the présent case; be- 
Cause, by the order of September Ist, this court reeognized, and, in ef- 
fect, declared, a substitution of thè Cbiciago & Erie Company in the 
pîa,çeof thç liurchasers at the sale, in respect both to righta and toduties 
aijid liabilities.. ,.T^hat ordier, ^hiçh waa made with the consent of par- 
ties, besidea directing thereceiverto deliver possession "to the said Chi- 
cago & Erie Eailroad Company, as the grantee and assignée of said pur- 
ëhasors at the commissioné^'s sale had herein," contains this clause: 
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"And the court now reserve» the right to résume the possession of said 
railroad and other property in case the said Chicago & iErie Kaiiroad Company 
shall hereafter fail or refuse, upon the order of the court, to pay into Ihls 
court any money allowances for costs, expenses of the trust, or for claims 
àgainst said receiver; and for that purpose the court retains juiisdiction of 
the said railroad and other property." 

If this did net make the Chicago & Erie Company a party to the cause 
within the meaning of equity rule 9, which authorizes the issue of the 
writ of assistance for the use of a, party, it certainly entitles it tp the ben- 
efit of rule 10, whereby it is deçlared that — 

"Eyery person not being a party in any. cause, who has obtained an order, 
or in whose favor an order sliall hâve been made, shall be enabled to enforce 
obédience to such order by the sameprocess as if he were a party to the cause; 
and every person not being a party in any cause, against whom obédience to 
any order of the court niay be enforced, shall be liable to the same prouess for 
enfOrciiig obédience to such order as if he vrere a party to the cause." 

The petitioner is therefore entitled to the writ, if the facts justify the 
granting of it. 

The answer of the respondent has in it the proposition that, by rea- 
son of the Conduct of the receiver "as agent and représentative of the 
mortgagees and bondholders," his receipt of rent from the Wabash Com- 
pany, ànd other facts alleged, "a général tenancy was created betweéû 
the mortgagees and bondholilers, of the one part, and the Wabash Rail- 
road Company, of the other part." In respect to this it is enough to 
say that the receiver did not make, or attempt to make, any arrange- 
ment which should extend beyond the tërm of the receivership. With- 
out the consent of the court, I suppose, he could not hâve done so. The 
fact is that, during the possession of the receiver, he complied with the 
terms of the contract of June 1, 1887, in so iar as they were obligatory 
upon the Chicago & Atlantic Company, so that there was^ by reason of 
the receivership, no breach of the contract in that behalf; and if, instead 
of a sale, the suit had ended in the restoration of ôontrol to the Chicago 
& Atlantic Company, the relation between the two compànies in respect 
to that contract wouJd hâve been the same — the contract would hâve 
been justas binding upon them — as if there had been no receivership; 
and so, in the ianguage of the answer, it remained true, until the re- 
ceiver tamed the property over to the petitioner that "the receiver and 
the Wabash Company entered upon the joint use and occupation of the 
railroad ; * * * the receiver holding under his appointment, as 
aforesaid, and the Wabash Railroad Company holding and occupying 
* * * under the aforesaid contract of lease." That contract, whether 
it created a tenancy or an easen)ent, having been made pending the suit, 
the rights of the Wabash Company under it were necessarily held sub- 
ject to the decree, as much as if that company had been a party to the 
action. The suggestion at the argument that the contract was made be- 
foire the filing of the cross-bill of Bippus |s immalerial, because the bill 
of the Farmera' Loan & Trust Company spught a foreclosure of both 
mortgages, and consequently there waa when that contract was made, ia 
respect to both mortgagesy a iis fendsns as complète, i suppose, as if the 
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cross-hiU had aiso been pendîng. Besides, the decree upon the first 
mortgage alone is a complète f oreclosure of the rights of parties claim- 
ing under contracts made with the mortgagor after the commencement 
of the suit to foreclose that mortgage. When, therefore, the purchasers 
at the sale, in accordance with the terms of the decree in that respect, 
gave notice to the master commissioner of their élection "to abandon and 
disclaim" the contract of June 1, 1887, with Ashley and Talmage, and 
ail supplemental agreements, the resuft was that, immediatel^ upon the 
surrender of possession by the receiver, ail rîght of possession in the 
Wabash Company under that contract ceased ; and, if that company has 
any ground for rightful résistance to the petitioner's claim for fuU and 
exclusive possession, it must be because, by conduct or by contract, the 
petitioner has conferred that right since it took possession at the hand 
of the receiver. 

In respect to this point the attorneys for the Wabash Company, in a 
brief filed since the argument, say: 

"On the foregoing facts, the flrst question presented Is whether this court 
ought to attempt, in this proceeding, to détermine the merits of the contro- 
versy now pending and being prosecuted in good faith between the sanje par- 
ties in the state court. If the Chicago & Erie Company has done nothing 
which entitles the "Wabash Company to the injunction which it prayed for 
and obtained in the state court, then the Chicago & Erie Company can make 
its défense there. Both parties being citizens of the state of Indiana, the 
state court was the only tribunal to wliich the Wabash Company could appeal 
for the protection of its rights under any express or implied contract which 
had sprung up between September Ist and September 22d between the par- 
ties, which was after the Chicago & Erie Company had taken possession or 
assuméd control; and we submlt that no summary process frpm this court 
ought to be employed to eut down any such rights, in case they do exist. 
And especially is that true when such rights are asserted in good faith, and 
supported by évidence strong enough to induce the state court, iipon a full 
hearing, to grant the relief prayed for. The cases eited atid relied upon by 
petitioner are those in which the parties in possession set up no claim of right 
through anything arising subséquent to the sale. But hère that claim is 
made, and it is made in good faith, and upon évidence suflBcient to cause the state 
court to issue an injunction, and our contention is that the question whether 
or not thàt injunction was rightfully or wrongfully issued is an issue which 
ought to be left to the tribunal in wliich it is pending. We rely on the rule 
as stated in Barton v. Beatty, 28 N. J. Eq. 412, in which it was said: «The 
exercise of the power of putting a purchaser in possession of land sold under 
the decree of this court rests in the discrétion of the court. It will never be 
exercised in a case of doubt, nor, under color of its exercise, will a question 
of légal title be tried or decided.' Sohenck v. Conover, 13 N. J. Eq. 227; Van- 
meter v. Borden, 25 N. J. Eq. 414. The court will not in this summary way 
settle eontested légal rights. Thomas v. De Baum, 14 N. J. Eq. 41. A wrrt 
of assistance is awarded in exécution of a final decree. Having decreed a sale 
and conyeyance of land, it is necessary, in order to give the purchaser the 
full beneflt of his purcbase, to put him in possession. This the court will do 
as a full enforcement of its judgmént, and as incident to the relief given by 
its decree. But if, subséquent to the sale, the purchaser confers new rights 
on the person in possession, or his conduct leaves it doubtful whether he bas 
DOt given the person in possession a right to hold the land, such fact takes 
away the power of this court to deliver possession. In such a case the ques- 
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tion would be, ha» the person in possession a right to hold the land by mat- 
ter arising subséquent to the sale? and not, is a writ of assistance necessary 
to the complète enforcement of the decree? That question niust be tried in 
another tribunal. In this case the person in possession puts in évidence cer- 
tain facts tending to show the création of a tenancy at will subséquent to the 
sale. The petitioner attempts to meet the case thus made by showing that 
no tenancy of any kind was created. Perhaps the évidence ot each. standing 
alone, is suflScient to make out a prima fade case. It is obvious at a glanée 
that the question thus raised is one not proper to be tried in this court. The 
application must therefore be dismissed. ïo the same effect, see City of San 
Jôse V. Fulton, 45 Cal. 816." 

It is évident that in the case referred to there was confiict in the évi- 
dence, and that on each side it was "sufficient to make out a, prima fade 
case." There is no essential conflict of that kind hère. The facts are 
as certain as if embodied in a spécial verdict or finding, and it remains 
only to deduce the proper légal conclusion, — a duty which would belong 
to the court even if the question were being tried in another tribunal 
with the aid of a jury; and in respect to that conclusion it seems to me 
that there is little or no room for doubt what it ought to be. There 
is nothing in the évidence adduced hère that shows the ground upon 
which the Wabash circuit court granted its restraining order, nor that 
that court passed upon the exact question presented hère; and, if it 
did, it would nevertheless be the duty of this court to act upon the mat- 
ter according to its own judgment, because the primary jurisdiction is 
hère, incident to the procédure of foredosure and sale in the principal 
case, and upon the exercise of that jurisdiction the petitioner bas the 
right to insist, notwithstanding the action had in the state court, and 
notwithstanding its appearance in that court, to resist that action. The 
powers and remédies of this court would be lame and inefficient in- 
deed if they did not extend to situations like this, and if their exercise 
could be intercepted or eut off by applications to other courts. 

The Indiana statute (Revision 1881, §§ 6207, 6208) provides that 
"estâtes at will may be determined by one month's notice," but that 
"a tenancy at will cannot arise or be created without an express con- 
tract; and ail gênerai tenancies in which the premises are occupied by 
the consent, either express or constructive, of the landlord, shall be 
dèemed tenancies from year to year," which are determinable by "three 
months' notice given to the tenant prior to the expiration of the year." 
On the assumption that the occupation and use of the road by the 
Wabash Company in the manner shown coijstitutes a tenancy and es- 
tate in the sensé of thèse statutes, it is now insisted that the Wabash 
Company holds as a gênerai tenant of the Chicago & Erie Company. 
Whether the con tract with Ashley and Talmage constituted, and 
whether any occupation and use of the road in accordance with the 
terms of that contract could constitute, a tenancy, seems to mè quite 
doubtful. The right conferred thereby upon the "lessee," so-called, 
was simply to run its trains in charge of its own employés over the 
road of the other party, (the road itself being in the charge of the 
employés of the owner,) which by the contract was bound to furnish, 
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andi'dM iftirtiisb, to the Wabash Compiany the requisitè fuel, water, ' 
use of side traefcs, and othër faèilîties, ineluding' telegraph service, foi- 
the moving of its trains. A guest 6r fcoarder occupying a rooni for tbë 
time being, it may be éxclusively, does not bécomé a tenant in any 
proper sensé of the word; and the rîght conferred by the contract with 
Àshley and Talmage seems to ineito be rather in the nature of an ease- 
ment; and the position of the Wabash Company since the Chicago & 
Erie Coinpanytook possession has been perhaps more like that of a 
licensée. But ît is not necessary to (3efine exactly the relation of the par- 
ties under that contract. It was treated in argument as a tenancy, and 
let i,t ^ 80 regarded. Whatever it was, by force of the decreis of fore- 
dosureand of the notice of'abandonment and disclaimer," giyen by the. 
purebasera to the naaster commi^sioner on the day of sale, the rights of , 
therespondent were terminatçd; ftnd, asidefrom considera,tions; of pub- 
lic pplicyagainst any sïjdden interruption of transportation and travel» . 
the phicagp & Erie Company, ypontaking possession, migbt hâve 
turnç4 its switches, and relused tp permit another locomotive or^ car of 
the /^aba,sh Company tp comç uppn its tracks; but it was not bound, in 
ordpr to save its rights, to take eo peremptory a course. It was enough 
that it sent impaediate notice, both by telegrapb and letter, to the Wa- 
bash Copapany of its purpose to abide by the disclaimer which Coster and 
Thomas had declared, and that in the subséquent correspondenee with 
the pfficers of the WabasbCompanythis position was cûnsjstently main- 
tained, pnd timely notice given that the Wabash Cpmpany at a time 
Btated should cease entirely the use» pf the Chicago & Atlantic road. i 
There was at no time cause for, nor was there in làct, on the part of thei 
Wabash Company, any misunderstanding of the attitude of the Chicago 
& Erie Company; and if, under the circumstances, new rights bave 
arisen in the nature of a gênerai tenancy, it is beqausethe law, Irom the 
mère tact ofthecontinuedjoint use of the road conformably to theterms 
of the conti;act under which that pse had begun, compels tbe infereUce 
ofan intention conlrary not pnly to the/understandingof both parties, 
but to the expressed intention of the party against whose interests the 
inference is asserted. No such légal inference is necessary, and to say 
that there can be in this case an inference of fact, or of mixed law and 
fact, to the effect that a new tenaucy or contract of any kind was intended 
to be ereated, instead of being a fair or reasonable déduction from it, 
wouldbe a distortion of the évidence. 

If there was not a strict cpmpliance with the rule that there should be 
a formai dcniand- for conipliance with the order or decree of the court 
before applying for a writ of assistance, the respondent may be said, 
uppn the tacts shown, to bave waived the objection. The prayer of the 
petitiouis therefore grapjed, and unless within a reasonable time (to be 
fixfid on motion) the Wabash Company shall voluntarily withdraw its 
locomotives and cars, Jind cease to use the petitioner's road, the writ of 
assistance will issue, and tbe respondent wiÛ be e^joined, as prayed. 
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Jesot» d àl. V. Wabash, St. L. & P. Ry. Co. e« oL 
(CireuiU Court, N. D. OMo,W. D. Deoember Tenn, 1890.) 

1» RwntTBBS— 8AI.BB— ÀSBUMFTION OF LUBILITIBB BI PUROHASBB — AlLOWAWCB O» 

Demands. 

Wlierç a railroad wMch bas been In tbe hands of a receiver appolnted by the cir> 
eoit court is sold, and tbe purcbaser, as part ot tbe coosideration, covenantsto 
disobarge ail exlsting debts aùd liabllities of tbe receivership, it is tbé duty of 
•uch court ,to protect the purcbaser against ail demands wbich are not Just and 
proper demanda against tbe receiver, and to that end to require ail socb demandg 
to De presented to it for aliowance. ' 

X Saub— Action in State CotTBT— Jubisdictio» o» Fbdebai, Court. 

Wbere.on tbe strengtb of this covenant, a person brings an action In tbe state 
èourt agalDBt tbe purcbaser to recover for a tori to bis realty commitled by tbe re- 
ceiver, sùcb demand being primarily chàrgeable on tbe fiina in tbe banda of tbe 
federtu court arising from tbe sale, such court.will restrain the prosecution of tbe 
action, and require plaintifT to présent bis claim to it, for a jûdgment tbereon in thé 
State court would entitle bim to satisfy It ont of any propertjr subject to levy in tbe 
hands pftlie purcbaser. 

3. Bamb— Waivbb bt Appbabâncb. 

Thë purchaser'8 appearance In tbe state conrt is no' waiver ofits rigbt to bave the 
pTOceedinga tberein restrained. where tbe nature of the suit did not at once appear, 
but it invoked the jurisdlction of the {e^çral court u sppn as ita right to oo «o 
was tevealéd hy the plëadings. 

In Equity. 

Osbom & Smith, for petitioner. 

flïffl & Hubbard, John W^Winn, aaà Hanis & Gomenm, for défendants. 

BiCES, J. In this cause an application tvas made on behalf of the 
Wabash Railroad Gompany on the 25th of October, 1890, asking for an 
order to be made requiring Reuben T. Potterf to show cause why he 
should not be restrained from prosecuting an action at law against thé 
petitioner in the common pleas court of Défiance county , Ohio. In that 
application the petitioner alleged that it was a corporation organized un* 
der the laws of Ohio, and became the purcbaser of the property of the 
Wabash, St. Louis & Pacific Railway Company, foreclosed and sold in 
proceedings in the circuit courts of the United States for the several- dis- 
tricts in the states of Illinois, Indiana, and Ohio. The petitioner fur- 
ther représenta that in September, 1890, the said Reuben T. Potterf in- 
stituted an action against the petitioner, the Wabash Railroad Company, 
in the coramon pleas court of Défiance county, Ohio, to recover dam- 
ages for a tort committed by John McNulty while he was receiver op- 
erating the railroad property foreclosed in the above proceedings under 
the order and direction of this court. It appears from the papers filed 
in connection with this application that the said Reuben T. Potterf is 
the owner of certain real estate in the town of Défiance, Ohio, adjacent 
to the property of the Wabash Railroad Company. In his pétition filed 
in the state court the plaintiflf allèges that he improved the real estate 
described in his pétition by building thereon a suitable dwellingrhouse, 
■bam, cietem, and outhouses, and constructed the same with référence to 
the gradé of a certain highway running onthe south.westerlyside of said 
premisesf and with référence to the grade p the same had been maio^ 
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tained for some 50 years preceding. The plaintiff further allèges that 
on or about the Ist of January, 1888, while the said John McNulty was 
the receiver in control of the said railroad property, he tore down a cer- 
tain bridge crossing the railroad tracks adjacent to the plaintiff's prop- 
erty, and se rebuilt the said bridge as to place it on a grade five feet 
higher than it had theretofore been, and raised and constructed a bank 
along said premises, and near to said railroad bridge, four feet high , and 
made a stairway of ten steps by which people would reach said bridge 
and highway from the south-westerly line of said premises. The plain- 
tiff allèges that his property, and the improvements thereon, were worth 
the sum of $2,000, and that the said property was injured to the extent 
of $1,000 by the changes made by the receiver, and that the same were 
donc without the plaintiffs consent and against his protest, and without 
any légal permission from the properiy constituted authorities of said 
town. The plaintiff, in his pétition in said court of common pleas, bases 
his right to recover against the défendant, as the reorganized railroad 
Company and purchaser of the property foreclosed, as above stated, upon 
the ground that the circuit courts of the United States, in foreclosing said 
property, made a decree or order providing that the said receiver, John 
McNulty, should tum over to the purchasers of said railroad property 
ail the assets, books, vouchers, accounts, and property in his custody as 
such receiver, and be discharged from ail further liability as such re- 
ceiver, upon the following conditions, which I quote from the order of 
the court: 

"The court orders the delivery of such receivership assets, papers, and 
property to the Wabash Bailroad Company on the express condition that the 
last-named corporation agrées to pay, satisfy, and f ully disoharge ail the debts 
and liabilities of such receivei-ship of every kind now remaining unpaid, and 
that it may further défend in the name of such receiver ail litigated claims or 
demanda against such receivership now pending in tbis or other courts, and 
will fully abide by and pay any and ail judgments and recoveries, together 
with costs, which may be rendered in any of such actions or litigations, and 
always protect and save harmless the said receiver from such claims or any 
of them." 

This order was made by this court after the confirmation of the sa}& 
theretofore made, and the conditions therein required to be performed 
by the purchaser were substantially and in fact a part of the considéra- 
tion exacted from such "purchasers for said railroad property. This 
court authorized the receiver to deliver to the said purchaser ail of the 
assets and property in his hands, upon the condition that said purchaser 
would save harmless the said receiver from ail claims of every kind that 
might be preferred against him. It is therefore clearly the duty of this 
court to see that such purchaser is not required to pay or satisfy any 
claim or judgment of any kind that would not be a proper and just lia- 
bility of said receiver. ïf this court had not discharged said receiver 
upon the conditions recited in the order, releasing him from further re- 
sponsibiiity in connection with this property, it would hâve retainedthe 
assets, books, and vouchers in his hands, and adjusted ail the liabilities. 
incurred by Mm us receiver, by and through the proceedings customary 
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in such cases. It is clearly the duty of this court to protect the pur- 
chaser of this property to the same extent, and in the same manner, that 
it woTild hâve protected the receiver if he had been retained for the pur- 
pose of settling ail thèse outstanding claims. When the purchaser 
bought this property it purchased it upon the conditions named in the 
decree and order of sale; The purchase price so obtained became a fund 
in the hands of this court for distribution to the beneficiaries under its 
decree. The court would certainly protect this fund from being diverted. 
It would take every précaution to see that no party received any por^^ 
tion of it unless justly en ti lied thereto. But this agreement to pay 
such just claims as might be allowed against the receiver, as before 
stated, is in fact a part of the price paid by said purchaser for the 
road, and it is the duty of the court to protect it against any unjust 
claims by the same diligence and care that it would protect the fund if 
actually in the registry of the court for distribution. The distribution 
of this fund, and the allowance of claims against the receiver, which is 
in fact a part of the purchase price, is exclusively within the control of 
this court. As the court would not allow any other tribunal to distrib- 
ute any part of the purchase price, so it cannot properly or safely allow 
any other tribunal to say what are proper claims against the receiver to 
be paid out of this fund, or by the purchaser as a part of its purchase 
price for the property. In order to so fuUy protect the purchaser and 
fairly retain control of ail claims against the receiver which such purchas- 
er should be required to pay, this court must retain jurisdiction of ail 
cases which involve the liability of its receiver. It must retain or ac- 
quire such jurisdiction in order that such liability may be adjusted and 
determined according to the équitable principles controlling this court in 
such proceedings. The plaintiflf in this case had the right, under the 
act of August, 1888, to sue this receiver in the court of common pleas 
of Défiance county for the torts committed by him as such receiver. 
He had the right to bring such action without the leave of this court. 
Any judgment that he might bave obtained in such court would bave 
been subject to the équitable scrutiny of this court before it would bave 
been allowed as a valid claim against the receiver; but the plaintiffs 
right to sue the receiver was tixed and indisputable. He chose not to 
avail himself of this right while it existed, but after the discharge of the 
receiver; and, when the purchaser of the foreclosed railroad property as- 
sumed the possession and management of it, he institutes this suit 
against such purchaser, and seeks to hold it liable for torts committed 
by the receiver during his management of said property under the orders 
of this court. While he bases his right to recover upon the express 
stipulation of the purchaser, made in this court, that it would pay ail 
the liabilities of the receiver upon condition that the assets of the receiver 
and the control of the property purchased were turned over to it, yet 
the plaintiff elected to bring this suit against the purchaser instead of 
the receiver, because of some supposed légal advantuge he could dérive 
by reason of a suit against the former instead of the latter. But his 
right of action no longer exiets against the receiver, because the receiver 
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has beeti disoharged and released from ail liability by express orderof 
this court., He ought, therefQre,ito bave no greater right ag^jpst the 
purehaser thftn ie has against the receiver. Whatever right or elaim he 
bas is against the fund in this court arising from the 3ale of said mort- 
gaged property. 

The promise iand agreement of the purchaserconstituted an additional 
consideasition, and thereby added to said fund, as we bave before stated; 
but in good fâith to said purchaser it is, the duty of this court to sift, 
Bcrïitinize, and finally détermine what daims sball be paid, and what 
claima sball be rejected. In order to do this satisfactorily this court 
should require ail parties wbo assert any claim against such fund, or 
who €laim any right to recover against said purchaser because of the stip- 
ulation «nd covenant made in this court, to establish such claim in this 
tribunal by proceedings usual in thisclass of cases. But if the said 
Potterf were perïnittedto prosecute bis action in the state court, and re- 
ebver a judgnient thereQn,,he would hâve a right to satisfy said judgment 
ont of any property subject to levy in the hands of the purchaser, the 
Wabash Bàilway Company; whereas, under the cpvenauts and agree- 
ments made in this court between the court and the purchaser, placing 
upon said covenants the leg&l construction hereinbefore given, any claim 
be iuight bave against; the receiver was to be satisfied out of the fund 
arising frbm the sale of this mortgaged property. While counsel in ar- 
guing the case assured the court that they expected, in case they recov- 
ered a judgment, to corne to this court, and ask to bave it allowed and 
paid bytbe purchaser on this covenant, to which référence has been 
made, yet there is no légal barrier wbich would prevent the plaintiff 
from satisfying such judgment by levy and sale of subsequently acquired 
property in the hands of the purchaser. This places him in a more ad- 
vantageous légal position than he occupied with a claim against the re- 
ceiver, whicJh could be satisfied only out of the fund or property in the 
receiver's côntrol. 

But it is further contended by counsel that the Wabash Railway Com- 
pany cannot now ask for this stay of proceedings because it entered its 
appearance in the state court, and thereby conceded its jurisdiction. 
The appearance entered by the counsel for the said railway company 
■would not bave prevented it from asking the state court to remoye said 
case to thig court if the citizenship of the parties and the amountinvolved 
had been such 'as tojustify such a request, aiul I do not think it pre- 
vents the said railway company from asking the relief it now demands. 
The jurisdiction of the court of common pleas, so far as the résidence of 
the parties is concerned, is undisputed. It is because of the subject- 
matter of said contention that this court acquires jurisdiction. The ex- 
act character and nature of the suit were only developed by the motions 
made by the- côunseli for the défendant in the state court after the orig- 
inal suit waa instituted; and when the pleadings properly revealed the 
actual basis upon wbich the plaintiff founded his action the petitioner 
atonce invoked the juiisdiction of this court to restrain said proceedings 
because of theuature thlareof. For thèse reàsons I think the order hère- 
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tofore made restraining said plaintifffrom furtherprodeeding against the 
receiver in the state court was properly allowed, and an order may now 
be drawn authorizing an injùnçtion to issue perpetually restraining him 
from iurther prosecuting said' suit. If said Potterf chooses to avail him- 
self of the privilège of fihng his claim in this court against the receiver 
he may do 80, and such further proceedings will be directed as the ecj' 
uities of the case demand. A decree may be prepared in accordance 
with this opinion. 



Bbntlif V. LoNDON & CoLONiAL FINANCE CÎOBP., Lîmîted, 
{Circuit Court, S. D. New York. December 38, 1890.) 

1. SïlBVIOE OIT PeOCESS— FORBIGIÎ COBPOHATIONB. 

Wbere an action against a f oreign corporation, wbich neither does business nor 
bas a place of business or property In New York, is begun under Code Civil Proo. 
N. Y. § 43i, by service npon a director thereof, found in the state, but not there in 
any officiai capacity or in the business of the corporation, the court acquires no 
jurisdiction. 
9> Same— Ebmovai. op Caosbs— Dibmissai. dp Suit. 

Défendant may hâve sucb suit dismlssed on the ground tbat the state court ao- 
quired no jurisdiotion even after removing it to the fédéral court 

At Law. 

Lester W. Clark, for plaintiff. 

A, Wt Evarts, for défendant. 

Wallace, J. Two questions arise in this case: Mrst, whether the 
state court from which this suit was removed acquired any jurisdiction 
to render a judgment in the action against the défendant; and, second,- 
■whether the delendant, after removing the suit to this court, can hâve 
it dismissed upon the ground that the state court did îlot hâve jurisdic- 
tion. The Code of Civil Procédure of this state, (section 432, subd. 3,) 
as conetrued by the highest court of the state, authorizes an action to be 
commenced against a foreign corporation if the cause of action arose hère, 
"which neither does business nor has a place of business or property 
within the state, by the service of a summons upon a director who may 
be found hère, although vrhen found not hère in any ofBcial capacity or 
in the business of the corporation. Hillerv. RaUroad Co., 70 N. Y. 223; 
Popev. ManujaduringCo. , 87 N.Y.137. The question of the jurisdiction of 
the state court in the présent case dépends upon the efficacy of such a serv- 
ice of process. For the reasons stated in the judgment of this court in 
Goodhope Co. v. Bailway Barb-Fendng Co,, 22 Fed, Rep. 635, a personai 
judgment obtained in a suit commenced by such a service only, the de- 
fendant not appearing, would not be enforced in this court. If the 
suit had been commenced by the attachment of property of the défend- 
ant found hère a différent case would be presented; but if the action in 
the state court had proceeded to judgment, and property belonging to 
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thé défendant and found hère had been seized and sold on exécution 
issaed upon the judgment, the défendant could hâve resorted to this 
court to recover its value upon the theory that the judgment was a nul- 
lity. St. Claire v. Cox, 106 U, S. 850, 1 Sup. Ct. Eep. 354; Pmnoyer 
V. Neff, 95 U. S. 714, Upon the authority of thèse cases it seems en- 
tirely clear that the state court never acquired jurisdiction to adjndicate 
the action. 

If the plaintiff could not hâve obtained a judgment in the state court 
which would hâve any validity whatever when called in question hère, 
because of want of jurisdiction, what reason is there for denying to the 
défendant the right to challenge the jurisdiction at the threshold of the 
controversy ? An alien, or a citizen of another state, sued in a state court 
other than that of the state in which he résides, is entitled, by removing 
the suit, to hâve ail questions involved in it heard and disposed of by 
the fédéral court. The sole object of the constitutional and statutory 
provisions conferring jurisdiction upon fédéral courts in behalf of aliens 
and citizens of other states is that they may seek a trial and décision in 
thèse courts of questions which they are unwilling to submit to the judg- 
ment of the state tribunals. There are expressions in the cases of Sayles 
V. Insurance Co,, 2 Curt. 212, and Bushndl v. Kennedy, 9 Wall. 387, 
favorable to the contention for the plaintiff hère, and to the eff'ect that a 
party who has removed a suit from the state court cannot dismiss it in 
the fédéral court upon the ground that the state court did not hâve juris- 
diction of the action. Thèse expressions, however, were unnecessary to 
the décision of the cases, and since they were reported there hâve been 
numerous décisions of circuit courts to the contrary. Parrott v. Insur- 
ance Co., 5 Fed. Rep. 391; Âtchism, v. Morris, 11 Fed. Rep. 582; Small 
V. Montgomery, n Fed. Rep. 865; Hendrickson y. RaUroad Ce, 22 Fed. 
Rep. 569; Kauffmanv. Kennedy, 25 Fed; Rep. 785; Mijier v. Markham, 
•28 Fed. Rep. 387; Perkins v. Hendryx, 40 Fed. Rep. 657; Goldm v. 
Moming News, 42 Fed. Rep. 112. The last case was a décision of this 
court by Judge Lacombe. The proposition thus decided ought not ta 
be regarded in this court as dispntable. The motion by the défendant 
to set aside the service of process, and dismiss the suit, is granted. The 
motion made by the plaintiff to remand the suit to the state court is 
without any foundation whatever, and is denied. 
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EJNGOEY et al. V. United Stateb. 

(Circuit Court, W. D. Lovdsiana. January 5, 1891.) 

1. Review on Appeal— KvrDENCB NOT Prbsbbved in Record— Instructions. 

"Where no évidence is ureserved in the bill of exceptions, an instruction directing 
a verdict for the plalntiff wlll net be questioned on appeal. 

2. SAME — ErROR NOT COMPLAINBD OP. 

Where a défendant brings error, and the plalntiff does not complain of the judg- 
ment, though it is for less than he is entitled to, the error cannot be corrected in 
the circuit court. 
8. WiTNEgs— Use dp Mémorandum. 

A wltness may, wben testif ying, ref resh his recollection by the use of a mémoran- 
dum made by himself. 

At Law. Error to district court. 

J. L. Bradford, for plalntiff in error. 

M. C. Elstner, U. S. Atty., for the United Statea. 

Pabdke, J. The United States sued Joseph J. Kingory and Perklns 
& Miller in solido for the conversion of a lot of trees or timber eut off of 
the public lands by tiespassers. The défendants appeared and filed a 
gênerai déniai, and pleaded the prescription for one year. On the trial 
of the case the jury found the folio wing verdict: 

"We, the jury, flnd as spécial facts that the défendants are liable for one 
hundred and flfty legs, averaging two hundred and fifty feet each, the luniber 
thereof being worth at the mills at Lake Charles, where the défendants pur- 
chased them, six dollars ($6) per thousand, and the trees standing on land 
being worth flfty cents each; that défendants are liable in solido to the plaln- 
tiff; that défendants did not know that the trees were eut by trespassers on the 
government land." 

Upon this verdict a judgment was rendered against Joseph J. Kingory 
and the firm of Perkins & Miller, composed of Allen J. Perkins and C. 
H. Miller, jointly and severally in the sum of $150, with légal interest 
from December 11, 1885, until paid, and ail costs of suit. From this 
judgment the défendants in the court below prosecute this writ of error. 

There is no assignment of errors in the record, but in the argument 
plaintiffs in error assign errors of court in the admission of évidence and 
in charging the jury, as shown by the two bills of exception allowed on 
the trial, to-wit: 

"(1) Be it remembered that on the trial of this cause the court charged the 
jury that the testimony of the witnesses for the government must be taken 
for true, since the défendants had not ofifered évidence to contradiet it, to 
which charge défendants excepted; and be it further remembered that the 
court directed the jury to flnd a spécial verdict for the plalntiff against the 
défendants for one hundred and flfty logs of an average measurement of two 
hundred and flfty feet per log, of the value of six dollars ($6) per thousand 
at the mill, or flfty cents per standing trees, to which charge défendants ex- 
cepted; and défendants tender their bill of exceptions in due time, and ask 
thatsame besigned and made of record. The court charged the jury that, 
the défendant having ofCered no testimony in his behalf, and the court believ- 
ing that it fully appears from the évidence given by the plaiutiff's witnesses 
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that the plaintiff had fully raade out his case, the jn^ were anthorlzed and 
were directed to find for plaintiff.' 1(2) Be it remembéml that on the trial of 
this cause the plaintiff offered the testimony of L. J. Hickinan to firove the 
locus in quo, and the said Hickman, beingpn ;the stand, proposed to testify 
from papers which lie had in his hands, to which défendants, by coiinsel, ob- 
jected, on the grounds that the.witnesses must testify from their recollection, 
and cannot be permitted to testify from mémorandum; nevertiieless the court 
overruled the objection, and permitted said witness to testify, and on his 
examinjatio^n it appeared from his évidence that he "wag à spécial agent of the 
interiojfidépMrtbient tpr the siippression of déprédations on the public lands, 
and that lie had made a report tothe government, and had memoranda of such 
report, and that without the aid of said report or memoranda of such report 
he Was titiable to testify as to the matters at issue; and to tlie réception of said 
testimony défendants object, and their objection was overruled by tiie court, 
on the ground that in law there can be no objection to a witness who made 
and has memoranda in his possession, rèciting matters about which he is be- 
ing questioned, reading the same to refresh his memory in order to be accu- 
rate in his testimony ab^t^t such matters; to which ruling défendants excepted 
and tender this blll, " etc. 

It will be noticed that no évidence whatever is recited in the first bill 
of exceptions. That being the case, it is impossible for this court to say 
whether or net there was error in the charges given in said bill. The 
court will not go outside of the bill of exceptions to find the évidence 
offered in the case. See U. S. v. Wingate, lately decided by this court 
in the eastern district of Texas, reported ante, 129. The second bill of 
exceptions recites no error on the part of the court. The rule is uni- 
versal that a witness may refresh- his recollection with his own memo- 
raiïdà. Oh the verdict as rendered, following the rule of damages in 
Woodm-Ware Co. Case, 106 U. S. 432, 1 Sup. Ct. Rep. 398, the govern- 
ment was entitled to a verdict of $225, while it seems that only a judg- 
ment for $150 was rendered. As the United States does not complain, 
this error cannot be corrected in this court. For the foregoing reasons 
it is ordered, adjudged, and decreed that the judgment of the district 
court be, and the same la hereby, afSrmed, with costs. 



UiOTED States v. Perkins et al, 
(CireuU Court, Wi D. Loulshma. January 5, 1891.) 

1. PuBtlb IlANDS— CotTINÔ TlMBEB— SOBSÉQttENT POKOBASB. ' 

Where a homesteader, who ha» never bad possession of the land included In h!a 
homestead elaim, and whosç entry h^s been canceled, bu^a the land frpm the gov- 
ernment, siicb pnrchàBé does not pa«stitle to timber which he bad eut from the 
land befora' his purchase, and afterbe had learned that his homestead entrywas 
■ invalid. ■■■■■- ^ ■'■ ' 

S. BÀHB->-'Màijsintis OF DamaqeS. 

: InauBCtioit by the. United Statas for the value of tlmber bought by défendant 
from '^ trespass^F who had kocwingly Qut it from the public laadi tbe measure of 
damages ta the value 6f the timber at the time of the purchase. 
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On Writ of Error from District Court. 

M. G. Elmer, U. S. Atty. 

/. L. Bradford, for défendants in errer. 

Pakdek, J. December 17, 1885, the United States brought suit in 
the district court of this district àgainst Allen J. Perkins and Charles H. 
Miller, composing the commercial firm of Perkins & Miller, claiming 
that they were indebted to the United States in solido in the sum of 
$2,328, with légal interest from judicial demand, for the manufactured 
value of a lot of pine timber that was eut by one Reeves and one Per- 
kins, trespassers, in the fall and winter of the year 1884, on the vacant 
landç of the United States, and by said trespassers sold and delivered 
to the défendants, said défendants well knowing at the time of said 
sale and delivery that the said timber had been unlawfuUy eut and re- 
moved from vacant lands of the United States; and that said timber, 
which 80 came to the hands of said défendants, was sold and converted 
to the uses of said défendants. Défendants answered with a gênerai dé- 
niai and the plea of prescription of one year. The cause came on for 
trial, and the jury found the following spécial verdict: 

" We find as a fact specially tliat John T. Eeeves went upon the W. J of ÎJ". 
W. J, sec. 30, T. 8 S., B. 7 W., prier to 1877. Subsequently he made home- 
Btead entry of the ÎT. E. J, sec. 25, T. 8 S., K. 8 W., supposing it to be the 
land upon which he was then and had been previously living; that in 1879 be 
discovered that the land upon which he was actiially residing was not inçluded 
in his said entry, and after learning this fact he eut eight bondred logS from 
the land inçluded in said homestead ëntry, and sold same to Perkins & Miller, 
worth, as trees, flf ty cents, and, as legs, five dollars (85.00) per thousand, av- 
eraging two bundred and seventy feet per log." 

Thereupon, it appears, the following agreed statement of facts was en- 
tered into, viz.: 

"In addition to the facts found by the spécial verdict of the jury In the 
above-entitled cause, it is agreed tliat the évidence before the jury in said suit 
established the following facts, viz.: 'That John T. Beeves, on March 9, 
1877, at the United States land-offlce, New Orléans, Louisiana, made bis 
bomestead entry for the land described in plaintifC's pétition in said suit, to- 
wit: "Tbe N. E. J of sec. 25, T. 8 S., E. 8 W.;" that on November 5, 1886, 
said homestead entry was canceled by the goyernment; that on December 30, 
1886, said John T. Reeves, at said land-office, paid the govern ment in full for 
said land at the rate of one dollar and twenty-li ve cents ($1.25) per acre, and 
the same day received from the receiver of said land-ofHce a receipt in full for 
the price of said laud. including receipt for the payment of ail fées for said 
office in the matter of said homestead entry; that said receipts and a certifled 
extract from the tract book of said land-office in the matter of said homestead 
entry, also in évidence in said suit, showed that said payment by said John 
T. Eeeves, in full payment of said land, was made by him as a homestead 
claimàrit.'as was supposed, by virtue of and under the privilège conflrmed by 
sectioii 2 of the act of congress, approved June 15, 1880, and had relation 
to the original elaim or equity acquired by him, whatever that was, by his 
said original homestead entry, made as aforesaid, for said tract of land on 
March 9, 1877.' It is admitted that after 1379, and prior to tbe cash entry 
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on December 30, 1886, John T. Beeves, with the full knowledge that the 
land upon which he trespassed was not the land «pon which he was living, 
eut the eight hundred sticks mentioned on the N. E. ^ of sec. 25, T. 8 S., B. 
8, and sold the saine to Perkins & Miller. " 

Upon the facts as found, and as admitted in the record, the court gave 
judgment for the défendants, to which the plaintiffs excepted, reserving 
a bill of exceptions thereto, and thereupon sued ont this writ of error. 

On the facts as found and admitted the United States are entitled to a 
judgment, unless the effect of the purchase by Reeves, the original tres- 
passer of the lands trespassed upon, was to estop the United States from 
further prosecuting the défendants for the value of the property converted. 
The défendants claim that as Reeves origiiially entered the land as a 
homestead in 1877, his purchase of the same from the United States in 
1886, under the act of 1880, (21 St. at Large, 237,) and possession 
thereunder, related back to the date of the homestead entry, and thus 
effectually canceled the trespass, and this notwithstanding the fact that 
Reeves never lived upon, occupied, nor possessed the land, and the fur- 
ther fact that the entry of said lands by Reeves as a homestead bad been 
canceled by the government. In the cases cited by counsel, where such 
effect has been given to such subséquent purchases, {U. S. v. Bail, 31 
Fed. Rep. 667, and U. S. v, FVeyberg, 32 Fed. Rep. 195,) the home- 
ateader entered the land in good faith, and actually resided upon and 
possessed it; and tbere was no suggestion of any cancellation of the entry 
or abandonraent of the same, nor in the lengthy and elaborate opinions 
given by the learned judges is there a suggestion that the homesteader 
took anything under ihe enabling act of 1880. The décisions cited from 
the land department, to the effect that under the act of 1880 the home- 
stead settler, even after the cancellation of his original entry, can purchase 
the same tract at the full government price, provided it does not interfère 
with subséquent rights, {In re Riggs. 1 Dec. Dep. Int. 96; Railroad Co. v. 
Burt, 3 Dec. Dep. Int. .490; HoUantsv. Sullivan, 5 Dec. Dep. Int. 115; 
Holmesv. Railroad Co.,Id. 333; Railroad Co. v. McLean, Id. 529; Railroad 
Cfa.v. Elder, 6 Dec. Dep. Int. 409; InreDooliUle,8 Dec. Dep. Int. 403,) do 
not deal, or prétend to deal, with the effect of such purchase on the status 
of property, such as timber, which became personal property when sev- 
ered from the soil and removed from the land prior to the purchase. As 
Reeves never had possession of the land, and as his prior entry was can- 
celed, he never had any title, légal or équitable, prior to December 30, 
1886, a date subséquent to the institution of this suit. The trees eut 
and removed from the tract in question in 1879 became and were per- 
eonal property, which undoubtedly then belonged to the United States. 
When the défendants received the timber, and converted it to their own 
ose, they became liable to the United States for its value, and there was 
no reason wby the United States, in thereafter selling the land, sbould 
renounce their just right to recover their damages already accrued; and 
euch an intention cannot be presumed in the absence of an act of con- 
gress warranting such presumption. But in this case we are not left to 
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conjecture as to what was the intention of the United States în the sale 
to Reeves, and as to the property sold and the rights reserved. Reeves' 
pnrchase is under the act of 1880, the first and fourth sections of which 
read as folio ws: 

"Section 1. That when any land of the United States siiall hâve been en- 
tered, and the government priée paid therefor in full, no criminal suit or 
proceeding by or in the name of tlie United States shall ttiereafter be had or 
f urther maintained for any trespasses upon or for or on account of any ma- 
terial taken from said lands, and no civil suit or proceeding shall be had or 
f urther maintained for or on account of any trespasses upon or raaterial taken 
from the said lands of the United States in the ordinary clearing of land, Tn 
working a mining claira, or for agricultural or domestic purposes, or for 
maintaining improvements upon the land of any bona flde settler, or for or 
on account of any timber or material taken or used by any person without 
fault or knowledge of the trespass, or for or on account of any timber taken 
or used without fraud or collusion by any person who, in good faith, paid the 
ofBcers or agents of the United States for the same, or for or on account of 
any alleged conspiracy in relation thereto: provided, that the provisions of 
this section shall apply only to trespasses and acts done or committed and 
conspiraeies entered into prier to March Ist, eighteen hundred and seventy- 
nine: and provided, f urther, that défendants in such suits or proceedings 
shall exbibit to the proper courts or oiHcer the évidence of such entry and pay- 
ment, and shall pay ail costs accrued up to the time of such entry." "See. 
4. ïhis act shall not apply to any of the minerai lands of the United States; 
and no person who shall be prosecuted for or proceeded against on account 
of any trespass committed or material taken from any of the public lands 
after March Ist, eighteen .hundred nd seventy-nine, shall be entitled to the 
benefltthereof." 

The said act is a part of Reeves' title, and contains a definite notice 
to him and the parties holding under him that there was to be no con- 
donement for trespasses committed after the Ist of March, 1879, even 
when committed in the ordinary clearing of land, or for agricultural or 
domestic purposes, or for maintaining improvements upon the land of 
any bona fide settler, or for and on account of any material or timber 
taken by any person without fault or knowledge of the trespass, or for 
and on account of any timber taken or used without fraud or collusion 
by any person who, in good faith, paid the ofïicers of the United States 
for the same, and much less for trespasses willfnlly committed, or for 
and on account of timber taken or used in bad faith, as seems to be the 
fact in this case, the spécial verdict reciting "that in 1879 he discovered 
that the land upon which he was actually residing was not included in 
his said entry, and after learning this fact he eut 800 logs from the land 
included in said homestead entry, and sold same to Perkins & Miller." 
It hardly seems necessary to add that the effect which défendants claira 
should be given to Reeves' after-acquired title, if sanctioned by the 
courts, would be to offer condonement in advance for trespasses on the 
public lands, as it would be practically saying to the large class of dep- 
redators, "Make a paper homestead entry; eut off the timber, and if 
the United States complain, take part of the proceeds and buy the lands 
with full pardon," 

v.44F.no.9 — 43 
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Byfhefispeôîâl verdict and the agreed statement ôMacts the timber 
that Game to the hands bf the défendants amounted to 800 logs, aver- 
aging 275 feet per log, aggregating 216,000 feet, for wbich the United 
States is entitled to recover at the rate (foUowing the décision of the su- 
prême court of the United Statea in WooderirWare Case, 106 U. S. 432, 
1 Sup. et. Rep. 398) of $5 per thousand, amounting to the sum of 
$1,080. In that case it is said by Mr. Justice Miller for the court: 

"The tlwber, at ail stages of the conversion, was the property of the plain- 
tiff. Its purchase by défendant did not divest the title nor the right of com- 
pensation, ïhe reeovery of any sum whatever is based upon that proposi- 
tion. This right, at the moment preceding the purchase by the défendant, 
was perfèct, with no right in any one to set up the claim for work and labor 
béstowed upon it by the wrong-doer. It is also plain that by purchase from 
the wrong-doer défendant did not acquhe any better title to the property than 
his vendor had. It is not a case where an innocent purchaser can défend 
himself undér that plea; if it were, he would be liable to no dama<<es at ail, 
and no reeovery could be had. * « * But hère he has added nothingto 
ils value. He aequired possession of property of the United States at Depere, 
whicb, at that place, and in its then condition, was worth eight bundred and 
flfty dollars, and he Wants to satisfy the claims of the government by the pay- 
ment of sixty dollars. He fouuds his right to this, not on the ground that 
anything he has added to thé property hHS increased its value by the amount 
of the différence between thesé two sales, but on the proposition that in pur- 
chaslng the property he purçhased of the wrong-doer a right to deduct what 
the labor of the latter Kad added to its value. If, as in the case of an unin- 
tëiitionaltrespasser, such right existed, of course défendant would hâve 
bougbt it, and stoôd in his shoes ; but, as in the présent case of an inten- 
tional trespasser who had no sueh right to sel), the défendant could purchase 
none.> Such is the distinction taken in the Boman law, as stated intheln- 
stitutes of Justinian, lib. 2, tit. 1, § 34. * * * To hold that when the 
government flnds its own property in hands but one removed from thèse will- 
f ul trespassers, and asserts its right to such property by the slow processes of 
thé law, the holder can set up a claim for the value which has been adled to 
the property by the guilty partyin cutting down trees and removing the tim- 
ber, is to give encouragement and xeward to the wrong-doer by providing a 
safe market for what he has stolen and compensation for the labor be has been 
compelled to do to make bis theft effectuai and proGtable." 

; It is, however, coatended that the rule laid down in the case of Wboden- 
Ware Go, does not prevail in the state of Louisiana, where, it is claimed, 
"the mUderrule oi' the civil law prevails;" and reliahce is had vipon the 
case of Eadman v. Harris, 4 La. Ann. 198; Yarborcaigh v. Netiks, 7 La. 
Ann. 116; and Whitehead v. Dugan, 25 La. Ann. 409. Itseems to bave 
eseaped the attention of counsel that the suprême court in the Wooden- 
Ware Case based their rule of damages upon the autbority of the civil 
law as well as upon the common law, and that the caSe is eited with ap- 
proval by the suprême court of Louisiana in Gardere v. Blanton, 35 La. 
Ann. 811. An examination of the Louisiana cases does not, however, 
sustain the contention. In Eastman v. Harris, which was a suit to re- 
cover the value of certain logs from a possessor in bad faith, the court 
below had given a judgment upon the value of the logs at the time of 
the conversion, from which judgment the défendant appealed; the plain- 
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tiff not appealing, but asking an afiSrmance of thè jadgmerit of the court 
below. The suprême court afSrmed the jùdgment, using this language: 

"If the plaintiff was only entitled to recbver the value of the legs as they 
lay on the ground, the damages given by the district judge are excessive, but 
if he was entitled to the enhaiiced value of tlie logs, dedncting the cost of 
their conversion into fuel, the jùdgment cannot be deemed excessive, and 
ought not to be disturbed. As the plaintiff has asked an afflrmance of the 
jùdgment, it is not necessary to décide whether a posaessor in bad faith, un- 
der such circumstances, is entitled to compensation for the labors bestowed 
upon it, and by wliich it has been converted into a more valuable form. But 
we may remaik that it Is at beat quèstionàble. The policy of the civil law 
was to safrctify and uphold the right of property by dfscouraging and punish- 
ing wrong-doers; and we flnd a learned court ot common laW, in a case very 
like the preseût, applàuding the wisdom of the civil law, and citing it as au- 
thority. We refer to the case of Betts v. Lee, 5 Johns. 349, where a party 
had trespassed npon anothcr's land, eut down the timber, and converted it 
into shîngleS. This was held not to change the title to the property, and the 
trespasser, it would seem, was not considered as having a right to rémunéra- 
tion for making them. In Brown v. Sax, 7 Cow. 95, where logs liad been 
eut on thé plaintiff 's land, drawn to thedefendant's mill and converted into 
boards, the judge chargea that the measure of damages would be the value of 
the boards, without refiTence to the price of the defendant's labor, and this 
ruling was afflrmed by the suprême court," 

— From which it appears that the décision in the case of Eastman v. Har- 
ris, instead of being opposed to the rule laid down in the Wooden-Ware 
Case, is in direct line with it, so far as the décision of the court goes. In 
Yarhorough y. Netlies, which was a suit for damages against the défend- 
ant for having maliciously eut timber off the plaintiff 's land, there was 
a verdict in favor of plaintifif for $452, from which he appealed. The 
court say: 

"The jury appears to bave allowed the full value of the tiinber, and as their 
verdict is conclusive on the question of malice, the only ground seriously 
pressed upon us in argument for an increase of tlie jùdgment is that the jury 
should hâve allowed not merely the value of tlie timber, but its increased 
value when made up into himber. If thia be the rule, we are unable to per- 
çoive how the appellant sbould stop there, and not claim the value of the 
timber when worked up in buildings and furniture. ïhe aura allowed by 
the jury will enable him to procure the same quantity of timber, and he may 
make out of that ail the profits which his skill and ingenuity would bave en- 
abled him to make on bis own by converting It to the uses of man. We are 
of opinion that justice has been done between the parties." 

The sum of this case is that an owner cannot recover against a pos- 
sessor in good faith the enhanced value placed upon the property by 
such possessor. This does not conflict with the Woodm- Ware Case, nor 
establish a diflFerent rule; rather the same rule. In the case of White- 
head v. Dugan, which was an action for tort or trespass against a pur- 
chaser from the original trespasser, the court held that "the défendant 
was not a trespasser, and that in his purchase from the original tres- 
passer there was no offense, quasi offense of contract or quasi contract, 
nor obligation arising under opération of law in favor of the plaintiff, 
and that, as the suit was one for trespass, the plaintiff could not re^ 
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cover." The court indulges in an obiterto the effect that if plaîntîfF had 
sued for the possession of his timber the défendants " would bave been 
entitled to keep them on condition of paying the owner of the trees their 
value at the time they were eut," but expressly déclares that " no such 
caseis before the court." 

In Louisiana a possessor in bad faith is not allowed to profit by his 
own wrong: 

"An intruder may recover such expansés as are necessary for the préserva- 
tion of things. A negotiorum, gestor may recover what he has spent in doing 
the business necessary, which may be done for another, even without a man- 
date. It is a gênerai rule of equity that no one shall enrich himself at an- 
other's expansé, but this doctrine must not be stretched se far as to let an in- 
termeddler recover for willfully doing what was not necessary to be done, 
and what the owner might not wish to bave done, and what the law did not 
require to be done. If anintermeddlergoesto the expense with a single view 
of benefiting himself, and reaps the beneflt, he cannot deœand a reimburse- 
ment for his tinae and trouble from the person upon whose property he haa 
intruded by the suggestion that he, too, has been incidentally benefited." 
Qibson V. Hutohins, 12 La. Ann. 545. "Where one, through ignorance, 
commits a trespass on another's land by cutting and removing timber, he 
will be responsible only for the actual value of the timber used or destroyed. 
Fer CuHdm. The case is différent where one willfully and knowingly com- 
mits a trespass on private property." Watterston v. Jetche, 7 Rob. (La.) 20. 
"It is well settled that the value of the trees, when Qrst eut, is the measure of 
damages when the trespass is not willful, but the resuit of mère inadvert- 
ence. ISi.; Tarhorough 'v, Nettles,TL&.AnTi. 111," 

Lord Hatherly statea the doctrine thus: 

"When once we arrive ^t the faet that an inadvertence has been the cause 
of the misfortune, then the simple course is to make every just allowance for 
outlay on the part of the- person who has so acquired the property, and to give 
back to the owner, as far as is possible, under the circumstances of the case, 
the fuli value of that which cannot be festored to him in specie." 

— And this statement of the then lord chancellor is quoted with appro- 
bation by the United States suprême court in the lastest case on this 
point: BoUes Wooden-Ware Co. v. U. S., 106 U. S. 432, 1 Sup. Ct. 
Rep. 398. 

In Louisiana it is well settled that the rule that no one should be al- 
lowed to enrich himself at the expense of another is limited to cases in 
which the alleged benefit arises from a lawful act. From unlawful acts, 
though they may prove bénéficiai to others, no right not expressly au- 
thorized by law can-arise. See Jenkim v. Gibson, 3 La. Ann. 203; Wood 
V. Lyle, 4 La. Ann. 145; Hollori v. Sœpp, Id. 519; Jones v. Whedis, Id. 
541; Norman v. EUis, 5 La. Ann. 693. Considering the foregoing ad- 
judged cases, I am unable to see that the rule of damages for the con- 
version of property taken by trespassers is différent in Louisiana from the 
rule declared in Woodm- Ware Case. It is therefore ordered and adjudged 
that the judgment of the district court be and the same is reversed, with 
costs, and that this cause be remanded to the said district court, with 
instructions to enter judgment for the plaintiff against the défendants in 
solido for the sum of $1,080, with légal interest from judicial demand, 
and for ail costa. 



uwted states 17. hobneb. 677 

United States v. Hobneb. 
(District Court, S. D. New York. January 28, 1891.) 

L Cbiminal Law— District of Trial— Removal of Prisokbr. 

TJpon an application under section 1014 of the tJnlted States Revised Statntes for 
the removal of a prisoner to another district, for trial upon an indictment there 
found, upon objection made, the court should look into the indictment, so far as to 
be satisfied that an offense against the tjnited States Is chargea, and one that is 
legally triable in the jurisdiction to which it is sought to remove the prisoner. 

S, Bamb — Use or Mails foe Lotterie8— Offense Bbgun in One District and Com- 
plète!) IN Another. 

TTpon the aot of September 19, 1890, amendlng section 8894, Rev. St., which makes 
criminal (1) depositing lottery matter in the mails; (3) knowingly causing suoh 
matter to be delivered by mail, — an indictment having been found in the southern 
district of Illinois against the défendant containing five counts, the flrst four of 
which alleged such deposit by the défendant at New York, and the last that he, 
knowingly, caused such matter to be delivered, by mail, to a person in the southern 
district of Illinois, and thathe had previously deposited such matter In the mails in 
New York, forsuch delivery, held, that the offense charged in the fifth couat was not 
completed except upon the delivery of the prohibited matter in Illinois ; that that 
offense was, therefore, consummated and "oommitted" there, though begun in New 
York, and was, therefore, an offense legally triable in Illinois; and that the sixth 
amendment of the constitution, providing for the trial of offenses within the dis- 
trict where "committed, " presented no objection to the removal of the prisoner. 

Indictment for Violation of Postal Laws. 

Edward Mitchdl, U. S. Atty., and Maxwell Evarts, Asst. U. S. Atty. 

Alfred Taybr and Hemana Aaron, for défendant. 

Brown, J. The défendant having heen arrested in this city, and 
held by a United States Commissioner, upon a charge of violating the 
statutes forbidding the use of the mails in the lottery business, applica- 
tion is made to me under section 1014 of the Revised Statutes for bis 
removal to the southern district of Illinois for trial under the indictment 
there found against him for such offenses. Objection to bis removal is 
made on the ground that no offense is charged in the indictment, or, 
if any, none that is legally triable in that state; that, if any offense is 
charged in the indictment, it is an offense consisting wholly of acts com- 
mitted in the state of New York, and cannot, therefore, under the sixth 
amendment of the United States constitution, be tried in the state of Illi- 
nois, but only in the district wherein the offense was committed. I hâve 
no doubt that upon such objections it is not only the right but the duty 
of the court, before the removal of the accused to a distant forum for 
trial, to look into the indictment so far as to be satisfied that an offense 
against the United States is charged, and that it is such an offense as 
niay be lawfuUy tried in the forum to which it is claimed the accused 
should be removed. In re Dana, 7 Ben. 1; In re Buell, 3 Dill. 116, 
120. On examining the indictment, it is apparent that each of the five 
counts charges an offense against the United States, in at least gênerai 
tenus. Any defects of form, or objections that might be raised on 
spécial demurrer, are not proper to be considered hère. AU the counts are 
founded upon the act of congress approved September 19, 1890, which 
amenda section 3894 of the United States Revised Statutes so as to pro- 
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hibit the carryîng or delivery, by mail, of any "letter, postal-card, or 
circular, concerning any lottery,; * * * or list of the drawiiigs of 
any lottery," and then says: 

"Any person who shall knowingly deposit or cause- to be dëposited, or who 
shall knowingly seiid or cause to be sent, anything to be convejed or deliv- 
ered by mail in violation of this Section, or who shall knowingly cause to bè 
déllveféd by niail anytliing herein forllidden to lie carried by mail, shall be 
deemed iguilty of a inisdemeanor, and on conviction shall be punished by a 
fine of not more than flve hundred dollars, or by imprisonment for iiot more 
tlian one year, or by both Bùch flne arid impriSonment, for each offense. Any 
peraotl violatingany of the provisions of thia section may beproceeded against 
by information or indictment, and tried and punished, eitherin the district at 
whic'h the nnlawf iil publication was mailed or to which it is carried by mail 
for delivery according to the direction thereon, or at which it is caused to be 
dellvered by mail to the person to whom it is addressed." 

■ This last provision is not enforceable any further than is compatible 
with the sixth amendment to the United States constitution, which se- 
cures io the accnsed the. right to trial in that district only wherein the 
offense was committed. Three somewhat différent offenses are created 
by the section above quoted:. (1) Knowingly depositing, or causing to be 
dëposited, such forbidden matter in the mails; (2) sending such matter 
or causing it to be sent by mail; (3) knowingly causing such matter to 
be delivered by mail. AU the counts, I think, describe the matter 
mailed sufSciently for the purposes of this application, as prohibited 
matter within the statute. The first four counts are based entirely upon 
the first of the above three offenses, viz., knowingly "depositing or caus- 
ing to be dëposited" such prohibited matter in the mails at New York. 
The fifth and last count charges the third offense, viz., that, within the 
said Bouthern district of Illinois, the défendant on the Slst of Decem- 
ber, 1890, unlawfully did, knowingly, "cause to be delivered by mail" 
to the person therein named at Belleville, lU., a prohibited circular, de- 
scribing it, which it is alleged the défendant on December 29, 1890, did, 
knowingly, deposit and cause to be dëposited in the New York post-of- 
fice, addressed to her as above stated, and which circular was then and 
there carried by mail for delivery to her. 

The firat and second offenses do not require for their completion that the 
matter dëposited in the mails for transmission should be, in fact, trans- 
mitted or delivered. AU that is required to constitute those oEfenses is 
that the prohibited matter should be" knowingly dëposited," or "caused to 
be dëposited" in the mails, or"knowingly sent or caused to be sent" to the 
mails, for the purpose of transmission. And if those offensesare completed 
ût the place where the prohibited matter is dëposited or sent for deposit, 
in the mails, whether the matter be transmitted or not, it may be that, 
under the constitutional provision invoked, no trial for those particular 
offenses could be had in any other district. It is not necessary, how- 
ever, to consider further those two clauses of the statute, or the first four 
counts of the indictment; for I hâve no doubt that the last count charges 
an offense which is not, and cannot be, completed without the delivery 
of the matter by mail to the person to whom it is addressed. This offense 
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consista, tinder the third clause of the act, in "knowingly causîng such 
prohibited matter to be delivered by mail." It is compétent for the law- 
making power to protect the citizen from the demoralizing or corruptiug 
influence of printèd or written matter circulated through the mails, by 
making criminal any such intentional delivery. That is precisely the» 
ultimate object of tfae act in question; just as the ultimale object of the 
punishoient for mûrder is the protection of human life. In cases of 
murder, ît is well settled that a person who, within one territorial juris- 
diction, cdmmits murder upon a person within another territorial juris- 
diction, as, for instance, by firing a pistol bail across the boundary line 
between two states, may be tried and convicted in the jurisdiction where 
the crime iscpmpleted by the death of the victim. The voluntary act ' 
of firing is in one jurisdiction; it takes effect in another. Without death 
there is no murder. The crime is consummated in the jurisdiction where 
the death occurs, and is consequently "committed" there, and may be 
tried there, although it may àlso be tried at the place of shooting. Kev. 
St. § 731. So under the last count in the présent case, though the vol- 
untary act began in New York by deposit in the mails, the third offenëe, 
viz., "causing the delivery by mail," could not bè consummated except 
by delivery to the person and at the place inteiided. In whatever way 
the accused may hâve caused such delivery to be made, whether by de- 
posit in the mails in New York, or elsewhere, and wherever his voluntary 
act may hâve begun, this third offense is not "committed" until the de^ 
livery by mail is made. And when such delivery is made, the offense 
is committed, and committted at the place where the delivery is made 
in accordande with the intent of the accused, and by his procurement;^ 
though it may perhaps also be deemed committed at the place of deposit.' 
The offense statéd in the last count is therefore triable in Illinois, under 
the provisions of the United States constitution, as well as of sections 731 
and 3894 of the Revieed Statutes as amended. In re Palliser, 136 U. S.' 
257, 10 Sup. et. Rep. 1034. liowever inconvénient it may be to the 
accused to be removed to a distant tribunal for trial, one who voluntarily 
makes use of the long ami of the United States mails to inflict an injury 
at a distant place, has no just reason to complain of being held to answer 
within the jurisdiction that he has chosen as his field of opérations. 
The order for removalis granted. 
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PoTTS et al. V. Cbeageb et al. 
(Circuit Court, S. D. Ohlo, W. B. January 3, 1891.) 

1. Patents pok Inventions— Clat Sepabator— Invention. 

Letters patent No. 333,893, issued July 14, 1885, to C. & A. Potts for improvements 
in dislntegratlng clay, consisting of the combination with a revolving cylinder of 
Steel bars, fitted Into longitudinal grooves in its periphery, ao adjusted as to pré- 
sent Sharp corners projeoting above the surface of the cylinder, and a strong plate 
mounted on a shaft, so as to swing in bearings on the frame, and alternately ap- 
proach and recède from the cylinder, are void for want of invention, ail the éléments 
of the device being old, and their combination being merely the exercise of me- 
chanical skilL 
• 2. Same. 

Letters patent No. 868,898, issued August 23, 1887, to C. & A. Potts for improve- 
ments in dislntegratlng clay, consisting in the combination, with a rotating cylin- 
der longitudinally grooved, and carrying cutting bars projecting beyond the 
grooves, of a smooth-faced rotating cylinder, adapted to carry the clay and hold It 
against the grooved cylinder, are void for want of invention, ail the éléments of 
the device being old, and their combination being merely an exercise of mechan- 
ical skiU. 

In Equity. 

C. & E. W. Bradford, for compkinants. 

Jas. Moore, for respondents. 

Sage, J. This suit is for the infringement of claim 6 of patent No. 
322,393, July 14, 1885, and claims 1 and 2 of patent Np. 368,898, 
August 23, 1887, both issued to C. & A. Potts for improvements in dis- 
integrating clay. The purpose of thèse improvements is to disintegrate 
clay by means of a revolving cylinder, against which the clay is auto- 
matically pressed, as hereinafter described. ïhe machine consists of a 
cylinder mounted on a shaft, having suitable bearings on the frame which 
supports it, the cylinder being of such length as to nearly fill the space 
between the sides of the frame. A séries of steel bars is fitted into lon- 
gitudinal grooves in the periphery of the cylinder, where they are held 
by fiush screws at each end, or other suitable means, that they may be 
so adjusted as to présent a sharp corner projecting above the surface of 
the cylinder. Opposite the cylinder a strong plate is mounted on the 
shaft, so as to swing in bearings on the frame. The central part of this 
plate is cylindrical in outline, the upper portion presenting a straight 
surface and the lower portion presenting to the cjdinder a curved surface, 
corresponding to the periphery of the cylinder. This plate is caused to 
oscillate in its bearings by means of an eccentric wheel. 

The opposed sides of the cylinder and the upper and central portions of 
the plate form, together with sheet-metal end-plates which are secured to 
the frame, a trough, one side of which approaches and recèdes from the 
other at intervais, and which bas at the bottom a narrow opening of con- 
stant width. 

The opération of the machine is as follows: 

The upper end of the plate being swung back to the position furthest 
from the cylinder, the moist, untempered clay is thrown into the trough 
above mentioned, The cylinder revolving rapidly, successive portions are 
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removed from the mass of clay, and carried through the openîng between 
the plate and the cylinder by the scraping bars. At the same time the 
upper portion of the plate moves slowly towards the cylinder, thus keep- 
ing the mass of clay in close contact with the cylinder as successive por- 
tions are removed. The finely divided clay, after passing through the 
opening between the plate and the cylinder, falls upon the lower curved 
portion of the plate, and from thence to an incline, which carries it away. 
Claim 6 is as foUows: 

"In a clay disintegrator, the combination, with cylinder, A, having a séries 
of longitudinal grooves of the scraping bars, c, adjustably secured in said 
grooves, for the purpose specifled." 

In patent No. 368,898 a plain cylinder, set oppositely to the cutting 
cylinder, and revolving therewith in close proximity, so that the raw 
clay may be fed, shredded, and discharged in an even and continuous 
manner, in readiness to be laken directly to the pug or other mill, is sub- 
stituted for the swinging plate described in patent No. 322,393. This 
additional cylinder serves as a feeder, continuously pressing the clay 
towards the shredding cylinder, whereby an abutment is furnished for the 
shreddiçg, cylinder to act upon, which, while being unyielding and nn- 
changing as to location, is at the same time continuously changing as to 
surface, distributing the wear evenly throughout the circumference of the 
periphery of the feed cylinder, and thus not opéra ting to change or vary 
the width of the space between the two cylinders as rapidly as had re- 
sulted fropi the wear upon the plate in the old construction. The two 
cylinders being arranged in such a manner as to be adjusted towards or 
from eacb pther, it is only necessary, when the feed cylinder becomea 
worn to such an extent as to render the space between the cylinders too 
wide for practical use, to adjust them until the space is reduced to the 
width desired, thus enabling the cylinder to be used for a long time; the 
wear upon its surface not resulting in changing the character of th» abut- 
ment, as bas been the case in the old construction, wherein the abutting 
portion of the plate would soon be worn into a flat condition, not suitabte 
for practical use, requiring the substitution of a new one at considérable 
expense. The improved construction also obviated the objection of the 
clay sticking to the feeding device, the feeding cylinder being continu- 
ously rotated in one direction. Claims 1 and 2 of this patent are as 
follows : 

"(1) In the supporting frarae of a clay disintegrator, a rotating cylinder 
longitudinally grooved, and carrying cnttlng bars in and projecting beyond 
the grooves, li^ combination with a smootb-faced rotating cylinder, adapted 
to carry and hold the clay against the cylinder having the cutting bars thereon, 
which latter eut or shred the clay, and pass the same between the cylinders, 
aubstantially as Set forth. (2) In clay disintegrators, the combination, with 
the main supporting frame and with the rotating cylinder fixed therein, and 
having longitudinal cutting bars projecting beyond the face thereof, of a pos- 
itive revolving companion cylinder, flxed opposite thereto in said frame, and 
having a smooth face or surface, with which said cutting-bars directly co- 
operate to shred or clip the clay as the same is fed by and passed between said 
cylinders, substantially as described. " 
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, The défenses are, to tbe first patent, anticipation and want of novelty; 
.to the second patent, anticipation, want of' invention, and non-infringe- 
.ment. Respondents rely upon eight prior patenta. Tbe fird of thèse 
,is the Butterworth patent of 1865, for an apple-grinding machine or 
cider-mill, in which is ehiployed a cylinder having its periphery armed 
jwith knives or cutters having serrated or tùothed edges, which form a 
séries qî çutting projections, with chisel-shaped edges. Thèse cutters 
are so adjusted as to project beyond the periphery of the cylinder. 

Second. The Ennis patent, September, 1865, for a machine for pre- 
jpâring pàjper pulp, in which an engine roU is found having oii its periph- 
ery â séries of cutters set iri grooves in the periphery of a cylinder,, so 
as to be in close proximity one to the other. 

: ' ^ird: The Prost patent, April 3, 1866, for an improved construction 
of p&per engine or pulping machine cylinders, which consista in so ap- 
'plying the grinding plates or knives that they may be moved outwardly 
iîtttn' the circumferehce of the cylinder as theywear under the opération 
^of grinding the pulp, provision being made to hold them firmly in posi- 
tion as adjusted. 

■ Fdurih. The Van Name patpnt, January 8, 1884, which shows' a con- 
stiôiction of the peripheral surface of a roUer for grinding-tnills, wîth 
'altemating blades of hard and soft material, arranged in grooves arottnd 
'thé surface, and parallel with the axis. The blades or cutting knives caii 
t)e renewed from titoe to time, but no provision is made for iadjusting 
-the projection oftheir edges from the cylinder. ■ 

-' iFï^. The Peabody patent for a cotton-séed huUér, showing à revblv- 
îïig cylinder around the çieripheryof which, at equàl distances âpart, àté 
•arra,nged knives, each hàvitag a cMsôl-Bhaped éutting edge, and adjtiSt- 
<able for the purpose of inCreasingor diminishing thecut. 

iSfÈrift. TheMaytieldpàtient, January 10, 1871, for grinding-mills. The 
kmviss of the cuttihg cylinder are arranged tarigéntially. The cylinder 
18 longitudinally grooved, and thèse grooves extend entirely thjough thè 
rira of the cylinder, forming slots therein* Thé' knives project iriwardly 
'through thèse slots, and are adjustably bolted inside the cylinder, the 
cutting edges of the knives projecting outwardly from the cylinder.' Thèse 
boltà engage in the knives so as to permit the adjustnient of thé projec- 
tion. The Mayfields call tbeir knives "planè-bits;" half the knives hav- 
ing smooth, sharp edges, the other half corrugated ohes; 

Seventh. The Smith patent, for an apparatus for preparing wheat for 
grinding, employing a cylinder similar to the cylinder of the Mayfield 
"patent, with a séries of plane-bits projecting from its periphery; Thèse 
^iàne-bits or knives are adjustably bolted by screws and slots within the 
•ttylii}d|èr,while their cutting edges project through slots outwardly through 
,thé rim of the cylinder. The cylinder, however, instead of having the 
îslots and knives its en tire length, bas the long knives madeup of sepa- 
rate iength sections, each knife being about half thè length of the cylinder. 
' ' Eighdi. The Rudy patent, Marcb &, 1875, for clay pulverizer, pro- 
i^idéd with splid fluted rpducing cyliridersj the grooves bein^ either fine 
of èôàirse, and a. single reducihg cylinder, acting against tbe çlay as it 
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rflsts in ïconcave plate spijnga, after wîhîch" Hj falls through a sieve; àhd 
descends to a second ioyiind^i;, and then to à ithird. f 

The respondent relies . also upon the çylinder shown in model of' 
Creager's wood-poliehin^ machine as au anticipation. This is a cyl- 
inder or rpllpr, proyided on its peripherywith séries of projecting strips 
of glass, net . différent, materially,. in iorm from the complainants' 
scrapers, and like them fitted into longitudinal grooves in the periphery 
of the cylinder. It appears from the testimony for the respondents that 
a machine çpnstructed like the model which is in évidence was in suc- 
cesslul opération on Canal street, in this city, in 1874. Itwas used for' 
polishing pr; "slicking" boards, which were run between the cylinder 
and a support and pressure roUer journaled underneath, and connected' 
with an autpmatic adjustable contrivance. 

On behalf pf the complainants it is said that; the Butterworth machine 
could not perform the work of the complainants' machine, for the reason' 
that it ppuate^ ftgainst a yielding surface, and that the cylinder, if r&" 
moved from a oider-mill and placed in à clay disintegrator, would not' 
perform the office xior produce the resuit of complainants' cylinder, b&- • 
cause of the J?ticky, adhesive cpadition of clay generally used in mak-; 
ing brick, and that the knives, with their chisel-shaped edges, while' 
fitted to perlbrm the work of a çider-mill, woiild not be suiled to the» 
shreddingpf clay contemplatedi'iOi complainants' machine. Suppose alli 
this be gran|ed. The question rçmains, is there any patentable differ-' 
ence? The çtrips qf glass in th.e cylinder lOf Creager's wood-polishing 
machine are sub^antialiy of the shape of the steel scrapers in complain-) 
ants' cylinder» '^But,''says the complainants' expert, "they are glass; 
they nçver would do.our work. Gur scrapers. are steel." Exactly, buti 
is the substitution of steel for gia®, or, putting that aside, the substittr-' ; 
tion of steel scrapers for steel, ohisel-edged knives, in adapting an old' 
device for a new use, invention? > 

As to the substitu#onof steel for glass, theauthorities, from JïbfcAfcîsa ' 
Y. Greenwoodi 11 ^pw, 248, down, inclading. B.icks v. Kdsèy, 18 WalL/ 
670; Terhune v. PhUUps, 99 U. S. 592; Gardner v. Herz, 118 U. S. 192, ■ 
6 Sup. et. Rep. 1027; and Brmmiy. DistHd of, Cdumbin, 130 U. S. 87, 
9' Sup. et. Rep, 437,-^settle itthat that is not invention. As to ths' 
adaptation of a newuse of what is to be found in the prier patents put 
in évidence by the défendants, the case of Arm'v. Railway Co., 132 U.S. 
90, 10 Sup. et. Eep. 24, is a strong authority against the complainants. 
The suprême couttàdôpt and concur in the statement of the law by 
Judge Wallacé in thé court below as follovvs: ' j 

"It rarely happans that old instrumentalities ape so perfectly adapted for a ' 
n^e for wliich they were not oi iginally intended aS not to requii-e any altéra- 
tion orniodilication. If tUese changes in volve only the exercise of onlinary' 
meelmoical Skill, they do not sanction the patent; and, in most Of tfau ad^ ' 
judgedcasea wbereit has been heid that the application uf old devises to a 
new juse wa» not patentaUe, there wére changea of t'orai, proportion, or or« ' 
ganjzation ot thia chaifacler» whicb wtre necessary to accommudate thmu to ' 
tlieaew occasion. " ;, .. ■ / 
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Now as to complainants' patent No. 368,898. Every part of the com- 
bination there claimed is old. The rotating cylinder, longitudinally 
grooved, and carrying cutting bars in and projecting beyond the grooves, 
and the smooth-faced rotating cylinder employed as a feeder, are ail 
found in the prior patents in évidence. Adjustably securingthe scraping 
bars in the grooves is not claimed. If it were, that too is old. But 
the spécification provides that the bars, instead of beipg replaceable, 
may be cast in pièces with the cylinder. There is nothing in fact new, 
excepting the substitution of steel bars for the glass projections on the 
Creager wood-polishing machines, aiready referred to. 

But counsel urge that the complainants' machine accomplishes a new 
resuit, beyond the reach of any of the prior machines, and that not one 
of the cylinders shown in anticipation will serve the purpose of disinte- 
grating clay, — ail which may, for the sake of the argument, be admit- 
ted; and they cite cases to sustain their proposition that prior devices 
do not anticipate a patent unless thèy operate in substantially the same 
way to produce the same resuit. The cases cited support the conclu- 
sions reached therein upon the facts presented, but the claim that novelty 
and.utility are conclus! ve of invention is, as a gênerai proposition, mis- 
leading, They may be persuasive, and in some cases they are well-nigh 
oonclusive, but it must be remembered that, without both novelty and 
Utility, the question between invention and skill cannot arise, and that 
is the question presented in this case. Every year, with the constant 
advance of skill in ail the useful arts, novelty of construction is and 
ought to be less and less significant as an indication of invention. 

If any authority be necessary in addition to cases aiready cited, it may 
be found in very récent décisions by the suprême court of the United 
States. See £M«6r V. SiecW, 53 0. G. 1090, 11 Sup. et. Rep. 25. That 
case was upon a patent for an improvement in bretzel cutters, being an 
improvement in moulds or dies for stamping or cutting out bretzels. 
The patent was held invalid by Judge Blodgett, (27 Fed. Rep. 219,) 
wbo says in his opinion, which is quoted with approval by the suprême 
court: 

"It is true, I doubt not, that it required considérable mechanlcal skill to 
make a dié which would eut ont a bretzel from dough so as to imitate a hand- 
Cfiade bretzel, because the hand-made bretzel is soraewhat clumsily shaped, as 
the p^rts are bent, twisted.and laid upon each other; and itwas undoubtedly 
a matter requiring some study, effort, and experiment to make, the shape of 
the die correspond with the external formation of the bretzel. This, how- 
ever, seems to me not to involve invention, but mère mechanical skill, The 
cutter might be compelled to experiment some.^that is, ciitseveral dies; but 
that is pot invention. The proof also shows that a large nnmber of persons, 
before thèse patentées, had attempted to make a machine which would eut 
bretzel^, and considérable money and time seems to hâve been expended in 
efforts tpi produce sucb a machine; but the noticeable thing in regard to ail 
thesp (B^rty efforts was the fact that most of those engaged in them were try- 
ing ta draw out and twist the dough by macbinery, rather than to eut or 
fitamp dough from a flat sheet, while others were endeavoring to out them 
with dies set in revolving cylinders; and as soon as the idea of cutting th» 
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dougb from a flat sheet was conceived, the difflculty seeîns to havé vaniahed, 
and sucoess followed the effort, as the only change made was to adapt the old 
letter dies to the shape of a bretzel. " 

Justice BiATCHPORD, speaking for the court, and calling attention to 
the language of the décision below, that most of the prior unsuccessful 
attempts to make a machine to eut bretzels were in trying to draw out 
and twist the dough by machinery, rather than to eut out the form of a 
bretzel by a single die from a flat sheet, or else were endeavoring to eut 
bretzels with dies set in revolving cylinders, adds: 

"It also appears that those efforts were largely made in attempts to eut out 
the bretzel by two opposite dies, and that as soon as the idea occurred of cut- 
ting the dough by a single die from a flat sheet success came at once, by 
merely changing the shape of the old single die. It also appears, as suggested 
by the circuit court, that there was a préjudice against machine-made bret- 
zels." 

See, &]so, Florsheim v. Schilling, 53 0. G. 1737, 11 Sup. Ct. Rep. 20, 
{Nov. 10, 1890;) and Cmnty of Fond du Lac v. May, 53 0. G. 1884, 11 
Sup. Ct. Rep. 98, (Dec. 15, 1890.) 

Thèse cases strongly support the conclusion of the court in this case 
that the bill must be diamissed, with costs, and it is accordingly so or- 
dered. 



The Alebt.' 

Ceballos v. The Ai,ert et d. 
(DlstHct Court, S. D. New Ycfrk. December 27, 1890.) 

Al)MIRAl,TT— PKÀOTIOB— FiriT-NlNTH EULB. 

Where the owner of the steam-ship A., whioh had heenliheled by a oargo-owner, 
oaused a steam-ship company to ba made oo-defendant under the flfty-ninth ad- 
mlralty ruie, and the évidence upon the trial showed olearly that the libelaqt was 
«ntitledto recover against the A., though it did not olear up the dispute between 
the co-defendants, held, that the libelant might take a decree against the A., and 
the case should be continued as between the two défendants, rather than to send 
tbem to a new suit. 

In Admiralty. 

iVori/i, îTard <fc Wogista^, for libelant. 
Goodrich, Deady & Goodrich, for the Alert. 
jB. d. Bmedùt, for the steam-ship company. 

Beown, J. The évidence taken in the càlise, while ît leaves no doubt 
that the libelant is entitled to a decree against the Alert, is| notwith- 
Btanding, insuflBçient to clear up the matters in dispute as between the 
eteamer and the steam-ship company, who, as charterers, were brou^ght 
into the cause upon the steamer'a pétition, and may posaibly be bound 

>Reportedby Edward G. Benediot, Esq.^of the lîew. York bas* , ,; i,. j.'. ' 
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tô rëâpond for any jodgment recovered by the libelant. After so long a 
delay, for the purpôse of securing ail attainable évidence as between the 
défendants, the libeJant's right to a decree, as it now appènrs from the 
testimony, should not be lonTger postponed; and a decree may therefore 
be entered in his behalf as against the Alert, which is no doubt responsi- 
ble to him, and an order of référence taken to compnte his damages. 
The decree will be made without préjudice to the rights of the co-de- 
fendants as between themselves, or to any further decree that may be 
taken upon additional testimony as to the liability of the steam-ship 
Company to bear the whole, or a part, of the same damages, or to in- 
demnify the steamer in respect thereto. Instead of dismissing the steam- 
ship company, the case, as between the two défendants, should, I think, 
be continued as between them, rather than send them to a new action; 
not merely in order to préserve the testimony already taken, but that the 
Company may also be bound by the adjudication in regard to the amount 
of damages, in case the company should ultimately be held answerable 
therelbr; it being not improbable that controversy may arise as to the 
rule of damages as well as to the amount. An interlocutory decree may 
bé eutered in àccordance herewitb. 



Habrison V. One Thodsand Baqs of Sugab. 
(District Court, E. D. Pennsylvania. December 19, 1890.) 

Shippino — Chabteb-Partt— Fbeioht. 

A charter-party provided for the "freigbtlng of a compléta cargo of sugar, say 
8,i>00 T. weight, " the vessel to prooeed to Philadelpbia from ETamburg. "The f reight 
to be paid on unloading and rigbt delivery of cargo, at the rate of oine shillings 
sterling per twenty cwt. on intake weight. " The act of God aod péril of the sea 
excei)ted. In drawing the charter the words "intake weight" were shbstituted for 
tbe jirinted Word "dellvéred, " at the end of the sentence. Held, tbat the freight 
was payable at charter rates on cargo not delivered, by reason of a perU of the sea, 
as well as on that part dëlivered. 

Libel for freight by J. Harrison, master of the steamer Weatherby. 

The charter-party was in the ordinary form of a freightirig charter- 
party for the full capacity of the vessel, under which cargo could be re- 
ceived from other freighters, as in a gênerai ship, The clause for pay- 
ment of freight, as it stood in the printed form, read: — "The freight to 
be paid on unloading and right delivery of cargo at tho rate of nine shil- 
lings sterling per twenty cwt. delivered." The word "delivered" was 
Btruck out, and "intake weight" substituted. 

Cùrtîs Klton^ for libelant. r 

A delivery of ail cargo, except what was lost by excepted péril, is a right 
delivery of the cargo, tsjdpping Ca. v. Armitàge, L. R. 9 Q. B. 99; The Nor- 
way;^ Moore, P. C. (N. S.) 245; fio6/WA0» V. Knights, L. B. 8 Û. P. 465; 
Garv. Carnage by £ea, ^ 549; The Querini Stamphalia, 19 Fed. Bep. 126. 

> Beported by Mark Wilks Collet, Es^., of the Philadelpbia bar. 
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FfQightls payaUti pn< cargo' sold as peWShable with shîpper's Knowledge and 
consent. Maciachlan on Merchant Shipping, § 436. 

iWorton I P. J3«i»^, for respondent. 

No f reight is colleetible on cargo lost by péril of sea. 1 Pars. Mar, Law, 
217; Abb. Shipp. 430; Frith v. Barker, 2 Johns. 327; Spaight v. Fam- 
worth, 5 Q. B. Div. 115. It is where a lump sum is paid for thé hire of 
a vessel that such sum can be recovered where cargo is partly lost. Koh- 
inson v. Knights, ^hipping Co. v. Armito.ge, supra. No freiglit is payable 
on cargo sold, and not delivered. Armroyd v. Insurance Co., 3 Bin. 437; 
ifwrW» V. /nsUmwce Co., 1 Wasb. C. C. éSO. 

Butler, J. The libel is for freight uuder a charter, the njaterial pro- 
visions of which are as folio ws: — 

"Theship * * * shall proceed to a wharf at Hamburg and there Joad 
in the cvistomary manner from freighters' agents, a complète cargo of sugar, 
say 2,500 tons weight, * * * proceed forthwith toPhiladelphi a, and de- 
llVer the samé alongside store. * * * The freight to bepaid on unload- 
ing and rightdelivery of cargo, atthe rate of nine shillings' sterling per twenty 
cwt. on Intakë weight. * * * The act of God, the pénis dfthie sèa * * * 
exceptediii! The freight to bé paid in cash at port of discharge at'c'urrentrateâ 
of exchange' f * * on the right delivery as aforesaid. The captaih to 
sign bills pf lading as soon as cargo is shjpped, as presented»; at any rate of 
freight reguired by qharterers ; any difflerénce between billj? of lading and 
cbartered rate to'be settled in cash before sailiug, if in ves^el's favor." 

The vessel; met with disaster from exçepted p'eril, and part of the cargo 
being seriously damaged thereby, it was sold on the voyage for char- 
terer's benefit, and the balance delivered at Philadelphîa. The ship 
claims freight on. the en tire cargo taken in, while the chartôrer déclines 
to pay on more than was delivered. fi,; 

The question raised présents serions difficulty. The gênerai rules ap- 
plicable to the aubject are well defined. In the absence of côntrary stip- 
ulation, freight is earned only on cargo delivered. Where, however, the 
vessel contracts for a "lumped sum," she is, ordinarily, entitied to the full 
amount, though a part of the cargo be lost, without her fâult. Where 
freight îs payable according to measurement or weight, and there is différ- 
ence in this respect between the ports of lading and delivery, the latter 
governs. Whére parties, ito avoid this resuit, stipulate for payment accord- 
ing to "intake" measurement or weight, the stipulation, ordinarily, op- 
érâtes to this estent, only, leaving the obligation to deliver unafifected. 
Where the charterer voliintarily accepta cargo on the voyagé, the right to 
freight.ls not disturbed. The case before me does not fall distinctly within 
either dass feferred to. The contract is peculiar in certain features, and 
the question turnsupon its construction. A printed forai was einployed, 
and but for the erasure of the word "delivered" and interlineation of the 
worda "intake weight," in the second sentence above quotedj no question 
Would arise.: The payment of freight would be limited, in plain terms, 
to the cargo delivered. It would readv "the freight to be paid on un- 
loading and right delivery of the cargo, at the rate of nine shillings ster- 
ling per ton of 20 cwt., delivered;" and if no bther change badbeen 
made than to add the words "intake, weight," tibere would still be no 
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question. The word "delivered," immediately followîng, would limit 
the freight to the part of cargo delivered; but this word being erased, it 
is, I think, clear that the parties must be held to hâve stipulated for 
payment on the entire "intake weight," unless the question is eontrolled 
by other language of the charter. In the absence of such other language 
the erasure must be regarded as a virtual déclaration that the right to 
freight is not confined to the amount of cargo delivered, and the inter- 
lineation as a déclaration that it is to embrace the quantity taken in. 
If the Word erased had not been originally inserted there mîght hâve 
been room for an inference that the ordinary rule governing the subject, 
in the absence of contrary stipulation, was intended to apply, and con- 
sequently that the charterer was to pay only on the quantity delivered; 
but the erasure precluded such an inference. We eannot treat the ex- 
clusion of this word as an inadvertence; and if we do not, I repeat, the 
conclusion above stated (in the absence of the other language governing 
the subject) is irrésistible. There is other language, however, to which 
the chàtterer appeals; does it govern this subject? In the second sen- 
tence quoted (and in which the erasure and interlineation appear) are 
the words "to be paid on unloading, and right delivery of the cargo;" 
and in the succeeding sentence this language is repeated in a slightly 
différent connection. If the question of interprétation presented by 
this language was new, it might be difiScult to answer. It was, how- 
ever, directly involved in Robinson v. Knights, L. R. 8 C. P. 468, and 
again in Shippi-ng Go. v. Armitage, L. R. 9 Q. JB. 99, and after very full 
considération the language was construed to require a delivery in good 
condition of such part of the cargo only as was not lost from excepted 
péril. Nothing can profitably be added to what is there said by the sev- 
eral judges who delivered opinions. Every suggestion of counsel is con- 
sidered and answered, and the conclusion reached is as applicable hère 
as it was there. It may possibly be thought that the construction 
adopted in thèse cases required the exercise of some ingenuity, and that 
the reasoning seemSyStrained; nevertheless the rule of construction is 
thus settled too firmly to be disregarded. That the freight contracted 
for in thèse cases was a "lumped sum " is immaterial as respects the ques- 
tion hère under considération. The language — identical with that now 
involved — was invokedto control and limit the right to freight as against 
the import of other terms of the charter, precisely as it is hère. Hère, 
however, the construction is freer from doubt. The erasure of language, 
which (as printed) was plainly intended to limit freight to the quantity 
of cargo delivered, and the allowance of that now invoked to stand, seems 
to demonstrate the justice of the construction stated . Spaight v. Famworih, 
6 Q. B. Div. 115, cited by the respondent, seems not to be in point. 
As I understand it, the question was not involved. The contract ex- 
pressly provided for freight only on such part of the cargo as might be 
delivered. The language was, "Freight to be paid on deals and sawed 
lumber, on the intake measure of quantity delivered." Other features 
of the case before me, which were discussed, need not be considered. 
F»r the reasons stated I must regard the contract as binding the char- 
terer to payment on tke cargo shipped. 
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The City of Para.* 

In re The City of Para. 

(IHsMct Court, S. D. New Torh, January 16. 1891.) 

1. Smppnfo — Btranding — ^Neglioence. 

A Bteam-ahip, rttnning past Uld Providence island, in mild weather, taad the land 
in sight for 40 minutes. A sli^bt baze rendered distances deceptive, and the mas- 
ter supposed bimseU some 7 miles off sbore. No soundings were taken and no cal- 
oulations made to verif y the supposed distance. In faot, the vessel was within a 
mile aud a balf of the sbore, and afterwards struck upon a coral reef located on 
the charts witb wbich the vessel vras provided. Mêla, that ber navigation was 
négligent. 

S. BAME— lilMITATIO» or LlABILlTT— PrOXIMATB CaUSE. 

The ship-owners, not being çrlvy to the faults wbich brought about the strand- 
ing, were held entitled to a limitation of tbelr liabillty ; and the taking of tbe west- 
eriy route, by the owners' direction, In conséquence of some appréhension about the 
shaft, held not approximate cause of the stranding, 
8. Bame — Damages— Lex Coktbactcs. 

The damages recoverable against a vessel wbich bas been negligently stranded, 
. and hence damaged her cargo, include tbe loss of perisbable cargo renderedwortb- 
less by delay, tbe partial damage to such cargo as bas been brought into port tbe 
costs and charges attending tbe salvage of tbe cargo, and damage by reason of dif- 
férences in market priées f rom tbe delay in arrivai ; and tbe sbip and bills of lad- 
ing being American, held govemed by our law, and exceptions of négligence in- 
valid. 

In Admiralty. On pétition fôr limitation of liability. 
Hoadley, LcmterbarJi & Johnson and G. Donohue, for petitioner. 
Carter & Ledyard, S. Chubb, Geo. A. Black, and A. B. McMàhon, for 
insurance companies. 

Brown, J. At 10:24 p. M. of May 17, 1888, the steamer City of 
Para, while on a voyage from Aspinwall to this port, struck on a reef 
about le miles ofF the south-weeterly point of Old Providence island. 
After several weeks she was gôt off, and towed to this port, where she 
was repaired. A part of her cargo was not damaged; other parts, con- 
sisting of perishable fruit, were either damaged, or rendered worthless, 
bythe détention, and thrown overboard. Large expenseswere incurred 
in getting the vessel off and bringing her, with what cargo remained, 
into port. Thèse expenses hâve been paid mostly by the insurers of the 
différent interests in ship and cargo. Large claims against the ship and 
her owners having thus arisen, upon the contention that the stranding 
was by négligence, or want of proper caution and care in navigation, the 
Pacific Mail Steam-Ship Company, as owners of the steamer, filed a péti- 
tion to limit their liability, in case the stranding should bê held négli- 
gent, at the same fime denying this charge, and denying that the Com- 
pany was liable upon the alleged claims. An appraisement of the vessel 
was ordered. This was made by taking her value as she was when she 
arrived in this port, less her proportion of the salvage experses in get- 
ting her off and bringing her hère. A bond was filed for the value as thua 

' Reported by Edward G. Benedict» Esq., of tbe New York bar. 
v.44F.no.9 — 44 
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appraised, and the case bas been brought to trial upon the issue of nég- 
ligence raised by ihe answers of tbe various insurers and owners of the 
cargo. 

At the'time of the stranding the weather was mild, There was a lit- 
tle haze or mist that tended to make estimâtes of the distance of the isl- 
and somewhât deceptive. This was not suflBcient, however, to prevent 
the island being seen about 40 minutes before the stranding; and the 
position of the ship had been accurately ascertained a few houra before, 
by observations taken the previous noon, and at 5 o'clock following. 
The western end of the island, when first seen, bore about one-half a 
point on the port bow. The master continued bis previous course for 
16 minutes, running straight for the land. He then changed his head- 
ing li points to port, bring the land one point on his starboard bow, 
and, aftef running 10 minutes more, again changed three-fourths of a 
point more to port. Fourteen minutes afterwards the ship struck. The 
master supposed the course taken would carry him 7 miles west of the 
land, instead of 1} miles, as the event proved. 

The reef was one of the numei'ous coral reefs of that région, ail of 
which were located upon the chart with which the ship was provided. 
The master intended to run to the westward of the reefs located upon 
the chart. The accident was due whoUy to miscalculation as to the dis- 
tance he was running from land. No soundings were taken, nor any 
calculations made^ when near the ifiand, in order to verify the supposed 
position of the ship. Upon this view of the facts, I cannot exempt the 
ship ffom liability. There was plenty of sea room to the westward. 
The position of the vessel at the previous noon and at 5 p. M. had been 
ascertained by observation. No real explanation is ofiFered for running 
upon the reef, except the mère possibility of an unusual easterly cur- 
rent setting towards land, of which no spécifie proof is lurnished. Ad- 
mitting that it was désirable to make the western point of the island, no 
sufficient, reason is suggested for not immediately turning to port when 
the south-western point of land was distinctly made a half point on the 
port bow, or for not sheering sufficiently, and by an ample margin, to 
avoid the well-known reefs oi' that région. After this, when the land ap- 
peared to broaden oflf rapidly, and later, when it came nearly abeam, it 
was not difficultto détermine, by observations and calculations thatcould 
bave been made within a few minutes, the speed of the vessel being 
known, that the land was much nearer than the captain supposed it to 
be. If, as alleged, the lead could not there be used to advantage, a vér- 
ification of the position of the ship by such calculations, when approach- 
ing land in* the vicinity of dangerous coral reefs, seems to me a manifest 
duty. It is impossible to accept running upon a m'ere surmise of the 
distance of the land in the vicinity of such reefs, and neglecting either to 
bear away when the land was made, or to verify by a simple and easy 
observation and calculation its supposed distance, as a reasonable com- 
pliance with the obligations of prudent and careful seamanship. Bazin 
v. SteamrShip Co., 3 Wall., Jr., 229; Richelieu & 0. Nav. Co. v. Boston 
Marine Ins. Go., 136 U. S. 408, 10 Sup. Ct. Rep. 934; 2%e Mmtana, 17 
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Fed. Rep. 377. TJpon this ground, therefore, I must hold the vessel and 
her owners liable for the damages caused by the stranding. 

It doef not appear, however, thaï the owners were in any way privy 
to the iaiilta that brought about the stranding. Neither the condition 
of the shaft, nor the adoption of the western route, was its proximate or 
efficient cause. The owners are therefore entitled to a limitation of their 
liability according to the provisions of Rev. St. §§ 4283-4287. 

The ship and bills of lading, being both American, are governed-by 
our law; and the exceptions of négligence on the part of the master, 
crew, etc., fumished no défense. The other clavise in the bills of lading, 
as respects proofs of damages, becomes immaterial. If available as re- 
gards any particular claim, the question can be presented to the com- 
missioner by àùy pf the contesting creditors, and the necessary facfs will 
then more fuUy appear. The damages provable against the fund will 
include the loss of the perishable cargo, made worthless by the delay, 
and ihrowu ovetsboard, as well as the partial dan^age to what was brought 
into port; and aiso ail the costs and charges attending the salvage of the 
cargo, — that is to say, its proper proportion of the aggregate cost and 
charges up to the time of its arrivai hère, as well as any further damage, 
if any, by reason of any diflerence in market price from the delay in ar- 
rivai. The GMio, 34 Fed. Rep. 909; 27te Belgmland, 86 Fed. Rep. 
604; !Z%e CaiedoTiMi, 43 Fed. Rep. 681. 

The charge of the salvage costs and expenses chargeable against the 
ship hâve been paid, as I understand, by the owners of the ship, or by 
her insurers; and, having been once deducted in ascertaining the a^j- 
praised value of the ship, cannot be again presented as a claim ^ainst 
the fund in court for distribution. The sumsproperly chargeable against 
the cargo, as for gênerai average incurred in thèse salvage expenses, are 
damages caused to the cargo by the stranding. They bave no prelerence, 
so far as any facts before me would show, over any other claims against 
the ship or the fund in court, for any other kind of injury to the cargo 
brought into port, or for the loss of that which was thrown overboard, 
So far as appears at présent, thèse claims ail stand upon an equal foot- 
ing as respects the distribution of the fund. If there are any circum- 
stances that affect the equality of ths various claims, they can be pre- 
sented to the commissioner before whom the proofs in behalf of each 
creditor, or damage claimant, will now proceed. A decree may be pre- 
pared in accordance herewith. 
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The Tangier. 

SociKTA Akonima àgbumasia de Navigazione di Palmebo V. 

ÂNGiEB et al. 

{District Court, S. D. New York. Deeember 27, 1890.) 

BmppiNG — Deuvebt of Fbuit Caego— Shobtaoe — ^Assbssment of Damaoes — AVEB- 
AOE Value. 

Upon a shortage In the delivery of a cargo of fruit, oonsisting of boxes of many 
grades, of différent Talues, the libelant is entitled to the value of the particulai 
grade to which his fruit belonged, if the grade of the missing fruit is identified. 
In this case, its grade not being established by any marks or iiumberB,through the 
failure of the bills of lading to specify the marks and numbers by any biuding 
agreement, the custom of merchants was adopted of giving the average vadue per 
boz of the whcle cargo. 

In Admirait}'. Libel for damages for non-delivery of part of a cargo 
of oranges and lemons. Assessment of damages. For former report, 
see 32 Fed. Rep. 230. 

Ullo, Ruebsamen & Hubbe, for libelants. 

Butler, Stiliman & Hubbard, for respondents. 

Brovvn, J. I cannot find, upon the record and the testîmony, that the 
commissioner's report on damages is erroneous. The amount to be 
charged for customary commissions should, I think, be detennined with 
référence to what had been previously fixed by a combination of the 
most important importing lines as being the most probable intention of 
the parties. As respects the shortage, I bave no doubt, from the testi- 
inony, as well as from the rule of law, that, although wheresome boxes 
of fruit are missing through the steamer's fault she must respond for 
their value according to the grade and market value of the particular 
Une to which the missing boxes belong, in case they are identified as be- 
longing to anj' particular grade, yet, in order to bave the benefit of this 
classification, such identification must be clearly established. When it 
is not established, through the great practical difficulty of procuring lé- 
gal évidence, the average value per box of the whole cargo is the rule 
customariiy adopted among the merchants, and may be foUowed by the 
law. In the présent case there was no such identification in regard to 
the 54 missing boxes. Although Mr. Bonanno in some parts of his tes- 
timony seemed to indicate a certain number of boxes as belonging to 
certain grades, I regard his subséquent testimonyand hiscross-examina- 
tion as showing that he had no positive knowledge on the subject. He 
finally declared expressly that neither he nor any other person could tell 
without papers that he did not bave. The record does not show any 
suppression of évidence on the respondents' part. To constitute sup- 
pression there must be either the destruction of évidence, or the non-pro- 
duction of it after call on reasonable notice. In the présent case there is 
no évidence of either. The record and the minutes of the proceedings do 
not show any caU for the particulars of the sale of the boxes made by 
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the ship, or the marks and numbers of what vraa sold; and even thèse 
marks and numbers, if they had been called for and produced by the 
respondents, would hâve proved nothing, except upon further proof by 
the libelants of the marks and numbers of the boxes shipped , and there 
wag no évidence of thèse. Doubtless great practical difficulty will often 
nrise in the adjustment of claims for robbed or missing boxes, when 
huit is shipped abroad, and bills of lading are given for it, without any 
dcfinite agreement as to the marks and numbers of boxes shipped, or 
auy binding récognition of the particular marks and numbers in the bill 
of lading. The desirableness of mutual accommodation at the port of 
delivery in such cases, by means of satisfactory security given and ac- 
cepted to answer for différences and apparent losses, is manifestly ex- 
trême; but the law cannot impose arbitrary terms for the adjustment of 
difficulties that the parties by a loose and rapid method of business, for 
for their own convenience, at the port of shipment, may ultimately bring 
upon themselves at the port of discharge. In such cases, if the parties 
cannot agrée upop mutual accommodation, the resuit can only be mut- 
ual injury. 

As regards the net proceeds of sale, if not agreed upon, a further référ- 
ence may be taken, It should hâve been included in the former order. 
In other respects, the report is confirmed. 



The James Berwind.* 

The City of New York» 

The Young America. 

MooRB V. The City of New York and Two Steam-Tugs. 

Daly, Adm'x, v. Pennsylvanîa R. Co. 

IDtstrict Court, S. D. New York. January 2, 1891.) 

L. Collision— Steamer and Tow— Towagb Signam— Dutt to ântioipatb Taw— 

DUTT OF TCGS to SiGNAL TROM TOW. •' ' 

As the steamer City of New York was coming down the East river, preparatory 
to rounding the Battery, about 7 : 80 o'olook a. m., she ran suddenly into a dense f og. 
A fleet of canal-boats in tow of two tugs, on a bawser of 400 or SOC f eet, was at the 
tlme moving slowly f rom the bay towards pier 1^ North river, and was stretching 
nearly one-third of the distance acrdss the moutn of the East river. Tne tugs, two 
or three points on the steamer's starboard bow, were blowing signais indicating a 
tow. Ko signalswere given by the tow. The steamer sank one of the oaual-boats, 
and its owner was drowned. Held, that the fact of the fréquent présence of such 
tows in that vîcinity, coupled with the sudden nature of the fog, made the inatten- 
tion of the steamer to towing signais only three or four points on her starboard 
bow, and her failure to anticipate s tow behind them, andto stop before it Came 
in sight, a fault contrlbutory to the collision. 

'Reported by Edward O. Benedict, Esq.., of. the New York bar. 
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2. Bàmb. '■ 

Tbe tngB In charge of tbe canal-boats were In fanlt for not provldlng that signais 
should be sounded irom the tow, as well as from the tugs, when orossing the East 
river with a heavy tow, about 900 feet, in a thick fog, and at an hour when the 
Sound steamers were kndwn to be due, 

8. TowAOE— Foo — When Tow Exempt prom Signalino. 

A large fleet of boats lashed togethér, with no motive power of their own, and no 
appliances for ^ving signais, iû tow of a tug, and absolutely in its charge, should 
be treated as a single mass or unit as respects signais, and the duty of giving the 
necessary signais frOm sucb a tow, on account of Its lengtb, in case of fog, de- 
vol ves solely upon the tug. 

i. Samb— Statutort Rulbs. 

Tbere is no statutoiy mie requiring signais to be given by a large fleet of canal- 
boats in tow in a fog. 

In Admiralty. Suit for damage by collision, and suit to recover 
$5,000 for death of plaintiff's intestate. - 

MeCarthy & Berier, for libelants Moore & Daly. 

Wing, Skoudy & Pvinam, for the City of New York. 

Rpbingon, Bright, Biddle & Ward, for steam-tugs Young America and 
James E. Berwind. 



Brown, J. At a few minutes past 7 o'clock on the momîng of Feb- 
ruary 14, 1890, as the steam-boat City of New York, a side-whëel steamer 
plying between New London and New York, was rounding the Battery 
in coming out of East river in a dense fog, she came into collision with 
a fleet of canal-boats that had corne up the bay, and was makingtowards 
pier 1 in the North river, in tow of the Young America and the James 
E. Berwind, and damaged two of the boats, causing the Daly to sink, 
and drowning the owner, who was on board. The second libel was 
filed to recover damages for this loss of life; the first, for damages to the 
canal-I)oat Western Star, which was immediately behind the Daly in the 
tow. There was not fog enough to cause much difficulty to the tow un- 
til she had nearly reached Goveaior's island, nor to the steamer, un til 
she had reached Thirty-FoUrth street. The weather then became thick. 
At the time of collision neither shore nor any landmark was visible 
from either vessel. In 10 minutes afterwards, the fog had considerably 
cleared up. For the steamer, it is contended that she was proceeding 
as slowly as possible, going under one bell only when below Thirty- 
Fourlh Street, and alternately stopping her engines, and working ahead, 
at intervais. The tide was strong ebb. Shortly before thecollision. she 
passed under the stern of one of the South ferry-boats, that was crossing 
towards New York, with which she exchanged signais. She contends 
that no signais were blown by the tugs, or from the tow of canal-boats; 
and, if such signais had Leen blown, they would hâve been heard, and 
the collision avoided. The tow was not perceived until, according to 
the estimate of her officers, within 100 or 200 feet, when the steamer, 
they say, instantly reversed her engines. According to their estimate, 
she *ras making sternway in the water at the time of collision; the Daly 
being swung upon the steamer's stem through the effect of the North 
river ebb, which the tugs and tow were crossing, towards thé slacker 
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water ^.breast of Gastte Gfirdeni; jThe tçattoony of many wîtnessiea, how- 
«ver, frotiffTthe tugs atjd the tow leaves no êloubt in my mindtbat sig- 
nal whistles of three blasts, indicating a tow, were blown from the tugs, 
th<i)ugh no whistles were given from the tow, or from the vicinity of the 
tow, except. a, signal horn, blown, by a woinan on board of ono of the 
caiial-boats, vth^a she saw the City of NpWjYorjc very near, too late» as 
I find^ito beofanyï service. , 

It is extremely improbable that in a fog so dense as this there were no 
other whisÛes sonnding than thpse of the South ferry-boat. The sounding 
ofthe bell onGovernor's island, ofthebellsat the other ferries, and of the 
whistles frora various other boats, as testitied to by so many witnesses, 
accords with ordinary. expérience. The only explanation that can be 
given of the tesitimony ofthe officers of thejCity of New York that they 
heard noneof thèse signais is that none of them seemed to them at the 
time to çall ^or attention, and that they iwere therefore immediately for- 
gotten. The steamer, coraing down with the ebb-tide, itself running 
Bonae three knots, thongh herown motion through the water was slow, 
was approaching the tng prettyxapidlyjandit jaquite possible that the 
whistles of the tugs,: probably some three points on the starboard bow 
pf the steamer, Riigl^t seem to them ont ofthe way of danger. The sig- 
nais, however, th«t;. 'the tugs, were certainlyblowing—namely, three 
blasts-^indicated: a tow;; and tjjisy and thei further fact that tows of^pre- 
cisely that charaoter, of four ,or: five .tiers of boats, or more, upon a 
Ijawser of 400, or 500 feet, stretohing, in aU, nearly 1,000 feet, and go- 
îng the same course aa this to>y,,area conimon and every-day occurrence, 
tnake it impossible tp exempt the steamer from blâme for inattention to 
signais three or four; points to stï^rboard, The very fact that the fog had 
conie on suddçnly floade itnatural and probable. that the ugual tows com- 
ing up the bay wpuld be canghtin it. I piust hold the steamer, there- 
fore, cbargeable for notnoticing thèse wjiistlesof the tugs, and not an- 
ticipating the towbçhind them, and stopping before it came in sight. 
Had the steamer expected this tow wheire it was encountered, she would 
hâve had no difEculty, aç hep officers admit, in àvoiding it. ; : 

l4Mnk the tugs, also, must be held liable as contributing to the ac- 
cident, for not providing that fog-signals . should be sounded, from the 
tow, fm weU as from the tugs, when crossing the East river from Govern- 
or'S' island, in so thicl?; p. fog at that time, in the morning. The tow 
was iaken across waters most dangerously exposed to collision, and at 
a time when several of the Sound steamers were known to be due, ail of 
iwhich would directly cross tbe path of the tow. , The progress pf the tow 
was very, slow, occupying at least half an hour in crossing thèse danger- 
auB waters, and stretching oneTthird of the wljole distance across to 
Ûovernor's island. In suçh a situation, reasonable prudence, ^side from 
any; express rule, required somesignal to be given from the tow to locate 
its position, and ta assist other vessels in ay^iding it. The (My of Alex~ 
«wirfria, 31 Fed. Rep. 427, 429; ;^ PesUigo, 25;Fed. Rep. 489; Tbe.Ba- 
IdghaadL TheNuigara, 41 Fed. JR^ft, 627, In the cases of The Qity of Alao- 
andria and of 2%« Peshtigo, aupra, the boats in tow were bel4 chargeable 
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with fault for not givîng signais to îndicate their places in the fog. But 
both thèse boats had means of giving such signais, and both were, in 
part, at least, responsible for the navigation. In the former case, the 
dredge had a steam-whistle, and the control of the tug; in the latter, the 
barge was steered by her own helm, and she was held for one-third of 
the loss. In cases like the présent, where numerous boats are fastened 
close together into a compact mass, bave no motive power either of 
steam, oars, or sails, and no helm or steering power of their own, and 
no appliances for giving signais, and take no part whatsoever in the 
navigation, but are absolutely in charge of the tugs, and under their 
control as bailees for the time being, so far as their navigation is con- 
cerned, when additional signais beyond those expressly required by 
the rules become necessary in fog on account of the iength of the tow 
or hawser, (which the tug alone détermines and controls,) the duty of 
giving such additional signais rests, I think, upon the tug.exclu8ively, 
and not upon the tow. AU such signais are incidents of the naviga- 
tion, and are duties of navigation; and when the tug takes, as in this 
case, the whole charge of the navigation, she takes it with ail its in- 
cidents and burdens, and the duty to give the requisite signais while she 
is actually navigating the tow rests, I think, on her alone. Sturgis v. 
Boyer, 24 How. 110, 122-125; The Gmnedicut, 103 U. S. 712. Al- 
thoagh one or more persons are usually on board of such boats while they 
are being towed from one place to another, they are not there for any pur- 
pose of navigating or of signaling. As observed in Sturgis v. Boyer, sv/pra, 
"from the nature of the undertaking, and the usual course of conduct- 
ing it," such persons do not take, and are not expected to take, any part 
in the navigation, or in the sounding of signais. The canal-boats in the 
présent case do not fall within any express statutory rules requiring them 
to give signais. They are not within the last clause of section D of rule 
15, (Rev. St. § 4233,) because the boats were not at anchor nor moored; 
nor within the first clause, because they were not themselves "navigating 
by hand-power, horse-power, sail, or by the current." Tows like the 
présent first began to come into use in 1875, i. e., since the above pro- 
vision of the Revised Statutes, and the act of 1871, from which it is de- 
rived, (16 St. at Large, 454,) were enacted. Those provisions hâve never 
been construed as applicable to such boats while in tow and exclusively in 
charge of a tug. Such signais, moreover, from a multitude of boats in 
motion, and ail lashed together, would not allow any intervais of silence, 
such as the statute contemplâtes, and such as is absolutely necessary in 
order to hear other vessels, and navigate safely in référence to them; and 
they would therefore violate the purpose of ail signais. For the purpose 
of signaling, such a tow as this, in the absence of any statutory require- 
ments, should be treated as a single mass or raft of boats, and as much 
a unit as a raft of logs. Signais given from a single station on the tow, 
- or along-side of it, would answer ail needs and avoid ail confusion; and 
such signaling by one for the whole, while in course of navigation, must 
necessarily fall upon the tug, aa the one in charge of the whole, and an- 
swerable for ail. 



THE MONMOUTHSHIBE. 



697 



Decree for tfae libelants against the City of New York for one-half the 
damages, and the Young America and the James E. Berwind for the 
other half, with costs. The damages to the administratrix for ioss of 
the life of her husband is fixed at $5,000. As to the damages to the 
Western Star, if not agreed upon, a référence may be taken. 



The Monmouthshire.' 

AlBERTSEN V. ÏHE MotîMOUTHSHIBE. 
(IKstrlet Cmirt, S. D. New Tork. December 30, 1890.) 

Collision— LiGHTS not Visible to Attbntivb Lookout. 

When several persons on watoh, attentive to tbeir duties, oan see no lights on an 
approaohing vessel during a considérable period -when they ougbt to be seen, the 
defect will be aaoribed to the other vessel, even when the précise reason why the 
lights are not seen does not appear; and speoially so where ciroumatances appear 
that might bave caused obscuration of the lights. 

In Admiralty. 

George A. BlackyîoT lihelant. 

Wing, Shoudy & Pulmam, for claimant. 

Beown, J. The évidence leaves no doubt that the bark Norway and 
the steamer, being near Singapore, were approaching each other about 
head and head. Their lights ought to bave been visible to each other 
for about 10 minutes before the collision. The steamer's lights were 
seen; the bark's lights were not seen. The night was clear. The hori- 
zon behind the bark was dark. This would hâve aided in the easy 
récognition of the bark's lights if they were properly burning, and not 
«bscured. Five witnesses from the steamer ought specially to bave seen 
any such lights ahead that were visible, and four other witnesses would 
naturally bave observed them before collision. AU say they could not 
see any light. The hull and sails were seen by the différent witnesses 
when from 500 to 1,400 feet away, and the steamer then sheered to port, 
and nearly avoided the bark; but she rubbed along the bows in passing, 
and carried away some of her gear. Against ail this évidence on tht 
steamer's part is opposed the testimony of only the captain of the bark, 
who says that his lights were properly burning, affixed to crânes aft of 
the mainmast, hanging about three feet outside of and above the rail; 
and that, when he saw the steamer's lights a good distance off, he got up 
on the rail, leaned over,And saw that his green light was properly burn- 
ing. This évidence from a single witness is not sufficient to outweigh 
so many witnesses from the steamer, who testify that no such light was 
visible to them. It is not crédible that eo many persons on watch 

^Reported by Edward G. Benedlct, Esq., of the New York bar. 
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shoald for 10 minutes not see a light ahead, if it were such a light as 
thé régulations require, and not obscuréd. In many similar cases it bas 
been held tbat wben several persons on watcb , apparently attentive to 
their duties, can see no light during such a considérable period, when it 
ought to be seen, the defect will be ascribed to the other vessel, even 
when the précise reason why the light is not seen does not appear. The 
Narragansett, 20 Blatchf. 87 ;' The Royal Arch, 22 Fed. Rep. 457; The 
Alaska, Id. 548, 651; The Sam Wélkr, 5 Ben. 293; The Westfidd, 
38 Fed. Rep. 366; The Drew, 35 Fed. Rep. 789. Still more, when 
there are circumstances such as exist in this case, viz., the lights being 
set far aft, and low down, and the vessel listing to starboard, that might 
cause the lights to be obscuréd. 'JTie Johanne Augitde, 21 Fed. Rep. 
134, 140; The Tirzah, 4 Prob. Div. 33; The Caro, 23 Fed. Rep. 734. 
As the bark was coming head on, and was projected against a black 
horizon, I cannot find that there was négligence in not seeing her earlier. 
The Gustav, Holt, Rule Road, 34. Their combined speed was probably 
at least 12 knots, so that their approach was over 1,200 feetper minute. 
The steamer did ail that was possible to avoid the bark from the time 
she was visible, so that she is free from blarae. Porting her helm at 
last was the proper maneuver to swing her stern to port. Had the bark 
herself starboarded after the steamer's red light was shut out, and when 
the steamer was known to be sheering to port, no doubt the collision 
would bave been avoided. Libel dismissed, with costs. 



(Janfdeu) et al. v. The F. & F. M. No. 2. 
(District Court, E. D. Wisconsln. January 5, 1891.) 

OotUBioir— Betwbien Stsambes— Bbnd in Eiveh— Dutt oi' Ascbnmwo Boat. 

Where an ascending propeller, wtaile approaobing a narrow and dangerous bend 
In the Manistee river, receives notice that a steamer is entering the bend from 
above, it should wait until tbe other has descended, and U it attempts to pass in 
' the bend, and a collision ocours, it will be held in tault. 

In Admiralty. 

21 J. Ramsddl and Shepard, Haring & Froti, for libelants. 

Mr. Kremer anà. Mr. Iloyt, for respondent. 

Jenkins, J. On the forenoou of the 19th day of October, 1887, the 
Bteamrbarge James H. Shrigley, and the propeller F. & P. M. No. 2, 
collided in the Manistee river, and tbe question of the fault of such col' 
lision, if fault there was, is the subject of inqujry bere. Manistee river 
is an outlet for the waters of Manistee lake, and, at a distance of two 
miles therefrom by the course of the river, emplies into Lake Michigan. 
At », distance of one-half to three-fifths of a mile from its mouth there is an 

>11 Fed. Eep. 918. 
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aibiupt bend in tbe rivear to the north, of aboutiô degrees from its previoua 
south-westerly direction. To the north of the bend the land is le vel for a dis- 
tâncSe of 70 feet, thence rîsing, within a further distance of 100' feet, to ah 
élévation of some 70 or 80 feet. There sand-hîlls obsttuct the view^ so thaï 
steamers approadhing eacb other from opposite directions hâve not sight 
of èach othèr for the fuil .distance of half a mile; but, within a distance 
of perhaps 1,500 to 2,000 <éet, the spars of the approaching steamermay 
be seen by the other, the hull of the one being visible to the othèr only 
when within a few hundred feet. The life-saying station is located upon 
the north bank of fhe river, about 1*000 feet below the knuckle of the 
bend, and above the bend, and upon the same bank, and within a dis- 
tance of 1,400 feet therefrom, are several docks. On the south bank of 
the river, and just below the bend, are Canfield and Wheeler's dock and 
sait shed, and from thence a boom extends up the river, 1,000 feet or 
more. A shoal puts out from the north bank around the knuckle of the 
bend for a distance of 60 feet into the river. There is also low water 
outside of the boom line fora distance of 15 to 20 feet, so that the avail- 
able channel around the bend for vessels drawing 10 feet of water, or 
over, is quite narrow. — not over 80 feet in width. The deeper water is 
found at the south side of the channel, whei'e it is some 12 feet in depth. 
Below the bend the river is 200 feet in width, with a depth of water at 
the docks of 18 feet. The outrent of the river varies in its rapidity with 
the seasons of the year. Atthe time of the collision it was between two 
and three miles an hour. The Shrigley was a vessel of 388 tons burden, 
175 feet in length over ail, and drawing 10 feet forward and 11 feet 6 inches 
aft. The No. 2 was a vessel of 658 tons, 190 feet in length over ail, and 
drawing between 3 and 4 feet of water forward, and 10 feet 8 inches at the 
middle, and 10 feet aft. There were at this time three vessels lying- at the 
dock on the north side, below the bend, and one at the sait dock on the 
south side. The vessels met in the bend , and there coUided. Before either 
vessel had reached the bend, the Shriglej', descending the river, and 
while above the boom, gave two blasts, indicating her désire to pass on 
the south side of the river. The F. & P. M. No. 2, below the bend, 
and near the life-saving station, answered with a signal of one blast, 
whereupon the Shrigley repeated her signal, and the No. 2 answered 
with two blasts, assenting. It is not necessary to go into particulars in 
regard to the collision itself, except to say that the F. & P. M. No. 2 at- 
tempted to pass the ^rigley in the bend, passing to the north side of 
the river. Seeing a collision inévitable, the master of the F. & P. M. 
No. 2 backed his engine, the bow of bis boat swung to starboard, and 
came into collision with the Shrigley. 

Eule 5 of pilot rules for lakes and sea-board provides: 
"Whenever a steamer Is nearing a short bend or curve in the channel, 
where, from the height of the banks, or some other cause, a steamer approach- 
ing from the opposite direction cannot be seen for a distance of half a mile, 
the pilot o£ such steamer, when he shall bave arrived within half a mile of 
Buch curve or bend, shall give a signal by one long blast of the steam-wttistle, 
which signal shall be answered by a similar blast, given by the pilot of any 
approaching steamer that may be within bearing. Should such signal be so 
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answered by a steamer upon the f urther slde of such bend, then the nsual sig- 
nais for meeting and passing sliall immediately be given and answered; but, 
if the ârst alarm signal of such pilot be not answered, he is to consider the 
channel clear, and govern bimself accordingly." 

There is no charge or proof bere, either in the libel, answer, or évi- 
dence, of failure by either vessel to bave timely given this signal. Tbe 
court is bound to assume, therefore, tbat each vessel complied with the 
régulation. Assuming tbat the signais were given, each vessel under- 
stood tbat tbe otber was approacbing. The F. & P. M. No. 2, being the 
ascending vessel, was bound, if necessary, to stop, and avoid tbe de- 
scending vessel, as her movements could be controlled witb less difSculty 
than tbose of the descending steamer. The Oalatea, 92 U. S. 439. It 
was perbaps possible, under favorable circumstances, for two vessels to 
havepassed each other in the bend, but it was bazardous. It was nég- 
ligence unnecessarily to make the attempt, each vessel having timely 
warning of the other's approach. Prudence dictâtes tbat tbe ascending 
vessel sbould stop and place berself out of the strengtb of the current, 
permitting the descending vessel, carried along by force of tbe current, 
fuU swing around the bend. 

Even upon the assumption tbat tbe signal required by rule 6 was not 
given, it satisfactorily appeara- from the évidence that the F. & P. M. 
No. 2, upon receiving the first signal of two blasts from tbe Shrigley, 
could bave safely stopped, and sbould hâve stopped. She should not 
hâve incurred the unnecessary hazard of collision in the difficult passage 
of the bend. In tbis she was négligent. She was then 1,000 feet be- 
low tbe bend. There was sufScient opportunity to avoid ail danger of 
collision. Proceeding in the face of a known danger, she negligently 
placed herself in a position wbere she was likely to inflict injury, and 
should respond for tbe conséquences of her négligence. A decree will 
be entered for tbe libelant. 
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The F. & P. M. No. 2. 

Starke a al. V. The F. & P. M. No. 2. 

(IMstrict Court, E. D. TTiscowsin. January 8,1891.) 

1. COLMSIOH BBT-WEBN STEAM-VeSSELS — BeNB IN ElVEK — DUTT OP BeSOENDINO 

Steambb. 

An ascending propeller, when approaching a dangerous bend near the mouth of 
the Manistee river, gave the signal required in such case by mie 5 of pilot rules 
for lakes and sea-board, and, receivlng no answer, procèeded. A descending 
steamer failed to give the signal, and there was évidence that the signal from be- 
low was net heard by her offlcers. When still 1,000 leet above the bend, she was 
notifled by another that the propeller was coming up the bend, but procèeded on 
her course, and shortly afterwards signaled that she desired to pass on the south 
Bide, wbioh was promptly answered by assenting signais. At this time the pro- 
peller had entered so far into the bend that it would hâve been dangerous to re- 
tire, and, proceeding, a collision occurred. SeW,, that the descendlng steamer was 
in f ault. 
8, Rame — ^Intbepretation op Signale. 

The assentinp signal of the propeller could not be regarded as an invitation to 
proceed, sinoe it was required by the rules, and was merely an indication that the 
steamers désire to pass on the south side of the river was known and acquiesced in. 

In Admiralty. 

Mr. Krause^ for libelants. 

A. J. Dovd and J^. M. Hoyt, for claimant. 

Jenkins, J. This cause involves an inquiry touchîng a collision be- 
tween the propellers Joys and F. & P. M. No. 2, in the aftemoon of the 
17th October, 1888, in the Manistee river. The locus in quo of the col- 
lision was the same as in Canfidd v. The F. <fc. P. M. No. 2, ante, 698, 
(herewith decided,) and is sufficiently described in the opinion filed in 
that cause. The F. & P. M. No. 2 upon eiitering the river sounded the 
signal tecjuired by rule 5, stated at length in the opinion in the Canfidd 
Case, supra, and, receiving no response, procèeded on her course. The 
Joys, descending the river, failed to give the signal required bj' rule 5. 
When at a point above Brook's mill, and over 1,000 feet above the bend, 
she was notified by the tug Canfield that the F. & P. M. No. 2 was conj- 
ing up into the bend. The master of the Joys responded: "I will give 
them a wide berth," and, as he states, checked the Joys down, "think- 
ing the black boat would pass the bend before I got there, I was so far 
away; that was my idea at the time." Shortly or immediately after, 
the Joys sounded two blasts of her whistle, receiving prompt and as- 
senting answer from the F. & P. M. No. 2, then opposite the Canfield 
salt-sheds, at the foot of the bend. There was a pile-driver lying at the 
upper end of the Canfield salt-shed, crossways in the river, the stern ex- 
tending about 75 feet beyond the dock line. The Joys waS some 600 
feet above the bend, about opposite Kitzinger's dock, when she first 
sighted the F. & P. M. No. 2. Both vessels procèeded, the Joys hug- 
ging the south side of the channel so nearly as she could. The F. & P. 
M. No. 2 kept dose to the north bank, "smelt the shoal water," and be- 
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gan to sheer. A collision then seeming inévitable, both vessels com- 
menced to back. The F. & P. M. No. 2, owing to the force of the car- 
rent, sheered to starboard, and directly across the bows of the Joys, the 
Btem of the Joys striking the F. & P. M. No. 2 on the port bow. 

It ia unnecessary to consider the disputed question of the speed of the 
Joys, as upon other grounds I think this libel cannot be sustained. That 
the F. & P, M. No. 2 sounded the signal required by rule 5 is estab- 
lished. That it was not heard by the Joys is négative testimony, not 
countervailing the positive testimony in that behalf. The signal was 
heard by one witness upon the shore above the bend. It should hâve 
been heard upon the Joys. Attention to duty would hâve enabled the 
master of the Joys to hear it, if he did not. He admits that he did not 
Bound the signal required . As towards an ascending boat sounding the 
signal the Joys was in fault. Failing such signal by the Joys, the F. & 
P. M. No. 2 had a right to assume that no vessel was descending, and to 
proceed upon her course up and around the bend. The Joys, when 
over 1,000 feet above the bend, was notified by the tug of the approach 
of the ascending boat, then not visible to the Joys. The latter vessel, 
being in fault in not previousJy giving the required signal, and not know- 
ing the position pf the ascending boat, should hâve stopped, and should 
not, by proceeding, bave experimented in the face of danger. He as- 
sumed that the ascending vessel would make the bend before he got 
there. He should bave made that assumption certain by stopping until 
that event had occurred. It was rash, hazardous, and négligent to do 
otherwise under the circumstances. When the signal of two blasts was 
given, the F. & P. M. No. 2 could not stop with safety. She was too 
far into the bend, and would bave collided with the pile-driver. It was 
the duty of the Joys to stop, for she could safely hâve then so donc, and 
her négligence had placed the other in a position which rendered it haz- 
ardous to stop. 

It is a mistake to suppose that the assenting answer of the P. & P. M. 
No. 2 to the signal of the Joys was an invitation for the latter to proceed. 
She was required by rule to answer the signal. The answer was only 
an acknowledgment that the intention of the Joys to pass on the south 
aide of the channel was known and acquiesced in. The Garlick, 20 Fed. 
Rep. 647; The Eescue, 24 Fed. Rep. 44; The Greenpoint, 31 Fed. Rep. 
231; The Admirai, 39 Fed. Rep. 574. The F. & P. M. No. 2 did noth- 
ing in prévention of that design that did not resuit from the position she 
was placed in with respect to the Joys through the fault of the latter. 
The limit of obligation upon the F. & P. M. No. 2 was, when danger of 
collision was apparent, to adopt such préventive measures as were possi- 
ble under the circumstances. This she did. The Joys was the offend- 
ing vessel, by whose fault the situation was produced, rendering collis- 
ion inévitable. 

It is aiso insisted that the F. & P. M. No. 2 was in fault in not sound- 
ing danger signal upon receiving the signal of the Joys, according to 
rule 3. There is no ground for this contention. There was no misunder- 
etanding of the course or intention of the other, and in âuch case only is 
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ihe rule applicable. The signal by the Joys was merely a notification 
that she chose to pass on the south side. This was assented to. The 
danger of meeting in the bend was notorious, and as apparent to one 
vessel as the other. A signal of danger would hâve given no warning to 
the Joys that she had not already received. Her master had expected 
to pass the asoending boat above the bend. He knew she was approach- 
ing and enteriiig the bend. He knew that a meeting in the bend was 
bazardons. He would not stop when he could safely do so, although 
his omission of duty had produced the situation. He preferred to ex- 
periment with known danger, and the conséquences must fall where they 
justly belong. 
The libel will be dismissed. 



The Ashfobd. 

CBbibn V. The Ashfobd et al. 
(District Court, S. D. New Tvrk. Deoember 37, 1890.) 

CoLUSioir— Bbtween Cana]>Boat8— Bubdbn as Proot. 

Where two caual-boats coUide while eaoh ia ,1)eing towed by a tag npon a hawser 
nearly 409 ^^^^ long, and it appeai'B that nelttiet tug is going at an Improper rate of 
apeed, and that «acu canal-boat bas Buffloient steering gear to enable her to keep on 
her side of the canal, the owner who Ubels the other boat for damages cannot re- 
cover where the évidence does not show, by a f air prépondérance of the proof, that 
the libelant's boat was at the time of the collision on its own side of the canal, or, if 
not, that the other boat might, by reasonable prudence, bave avotded her. 

In Admiralty. Libel for damages. 
A. B. Stewart, for libelant. 

Byîand & ZabrisMe, for the Ashford and the Bîshop. 
HuM Fanton, Henry D. Donndly, and James J, MacUin, for the Lizzîe 
Crandall. 

Bbown, J. On the moming of the 29th of September, 1889, as the 
libelant's canal-boat F. W. Whalen was proceeding westward in the Erie 
canal, in tow of the steam canal-boat Lizzie Crandall, on a hawser of 
about 375 feet, she came into collision with the canal-boat Bishop, which 
was upon a hawser of about the same length, and going east in tow of 
the steam canal-boat Ashford. The place of collision was about a mile 
and a htdf to the eastward of Holly, either at the point where the canal 
there bends to the southward, or a few hundred feet eastward of that 
point. The tow-path was there upon the northerly side of the canal, 
and in meeting and passing each other boats bound to the westward 
were required to take that side, and boats passing to the eastward to go 
to the right, or ou the heel-path side. 
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More than the usual contradiction is found in the testîmony. Almost 
every détail is a subject of dispute. In the perplexity that arises from 
so much contradiction, I am constrained to give controlling weight to 
the place where the Whalen was found, and from which she was taken 
when raised. Trustworthy testimony shows that when raised her bow 
was about 20 feet only from the southerly shore. The canal was there 
about 90 feet wide. There was indeed some opportunity for a change 
of position from the time the Whalen was struck until she sank, and 
there is évidence tending to show such a change; that she was first 
thrown by the force of the blow upon the tow-path, or northerly side, 
from which she rebounded, or was shoved off, until she approached near 
the opposite shore. But I cannot adopt this suggestion, It was the 
Bishop that after the collision was athwart the canal, so that her stern 
touched the northerly bank, and it was she that was shoved over towards 
the northerly shore, so as to let other boats pass, and she subsequently 
went down between the northerly shore and the Whalen, having just 
room for that purpose. I am satisfied that neither tug was going at an 
improper rate of speed, and that there was nothing in the conduct of 
either tug to hâve prevented the canal-boats avoiding each other when 
they were each at the end of hawsers nearly 400 feet long. Both canal- 
boats were supplied with appropriate and sufficient steering gear, and 
could be handled with ease. Either could hâve kept within her own 
half of the canal. At the time of collision no other boats were in the 
way. To warrant a decree in favor of the libelant, it must therefore 
appear, by a fair prépondérance of proof, that the Whalen, at the time 
of collision, was on her own side of the canal; or, if not, that at least 
the Bishop might, by reasonable prudence, hâve avoided her. I do not 
think this burden sustained. The weight of proof is that the Whalen 
at the time of collision was wholly over upon the Bishop'a side of the 
canal; and, with so little space left for her navigation, I cannot hold the 
Bishop to blâme. 

As respects the Lizzie Crandall, I think it is immaterial whether she 
was 20 feet, more or less, on the southerly side of the center of the canal 
at the time of the collision. She was nearly 400 feet distant, and any 
such différence of position in no way affected the duty or the ability of 
the Whalen not to run into the Bishop in passing her, or to keep on her 
own side of the canal. It is not necessary to détermine the particular 
reason why the Whalen was not kept upon her own side, since the évi- 
dence leaves in my mind no doubt that she had sufficient appliances for 
easily doing so, and I am satisfied that she did not. The libel must 
therefore be dismissed; but, inasmuch as in some other particulars the 
case is not free from doubt, the dismissal will be without costs. 
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CeockeB Nat. Bank v. Pagbnstecheb d ci. 

(CircMtt Cour*, D. Massachusetts. October 8, 1890.) 

FBDEBAI, CotTKTS— Jdbibdiotion— Rbmoval— Forbion Attachmbnt. 

The provision of Aots Cong. 1888, o. 866, § 1, (25 St. U. S. 4.S3,) that no suit shall 
. bebrought in the circuit court "againstany personby anyoriginalprooess * * » 
in any other district than tbat whereof he is an inhabltant, " applies only to suits 
commeuced in tbat court; and it is no bar to the jurisdiotion of the circuit court of 
a case removed to it f rom a state court that défendant was not a résident of the 
district, and that the state court bad acquired jurisdiction by forelgn attachment, 
withont any personal service. 

At Law, 

Acts Cong. 1887, c. 373, § 1, (24 St. U.S. 552,) and Acts 1888, c, 866, 
§ 1, (25 St. U. S. 433,) provide that "no civil suit shall be brought be- 
fore either of said courts [circuit or district courts] against any person by 
any original process or proceeding in any other district than that T^hereof 
he is an inhabitant; but, wh ère the jurisdiction is founded only 'on the 
fact that the action is between çitizens of différent states, suit shall be 
brought only in tnè district of the résidence of either the plaintifi" or the 
défendant." 

WiUiam Gaston and Frederick E. Snow, for, plaintiff. 

Louis D. Brandeis, for défendants. 

Carpentee, J. This is a motion to dismiss the action for want of 
jurisdiction. The action was brought in the superior court of thé state 
of Massachusetts on January 7, 1890, and thé writ was served by foreign 
attachment, the sherifif returning that he was not able to find the défend- 
ants. On the return of the writ, notice of the pendency of the action 
was given by publication in a newspaper, pursuant to the statute of Mas- 
sachusetts and to an order made in that behalf by the superior court, 
The action was then, on pétition of the défendants, renioved into this 
court, and the défendants file this motion to dismiss, for the reason — 

"That at the time of the issuancé of the writ and the commenceraent of 
proceedings herein the défendants were not inhnbitants, résidents, or çitizens 
of the state or district of Massachusetts, but then were, and for a long time 
previoûs had been, and now are, résidents, irihabitarits, and çitizens of New 
York; and that the défendants, or either of them, were not found witliin the 
state or district of Massachusetts, and no service of the writ or original pro- 
cess in this suit ever was. or ever has been, made upon them, or either of 
them, as appears by the return of the deputy-sherifE on the writ in this cause." 

The argument of the défendants is that the court has no jurisdiction, 
under the provisions of the statute, (St. 1887, c. 373, § 1; 24 St. 652; 
and St. 1888, c. 866, § 1; 25 St. 433,) for the reasons,— i'Vst, that the de- 
fendants are not résidents of the district of Massachusetts, and. secondly, 
that no Personal service of process has been made upon them. For the 
support of the proposition that the courts of the United States can in no 
case hâve jurisdiction of any action in which there is not personal service 
they rely on the décision of Judge Colt in Perkins v. Hendryx, 40 Fed. 
v.44F.no 10—45 
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Rep. 657. It is, I suppose, clear that the judgment in that case could 
not hâve been rendered without finding or assuming that^ as is briefly 
and broadly said in the opinion, the courts of the United States can- 
not in any case hâve "jurisdiction in suits founded on foreign attachment, 
and without personal service of process." But it is to be observed in the 
first place that the cases quoted in support of this proposition (^Toland v. 
Sprague, 12 Pet. 300; SadMerv. FaUon, 2 Ourt. 579; ChUtendm y. Darden, 
2 Woods, 437) are àll cases in which the action was originally brought 
in the circuit court, and they are decided, not on the broad ground that 
in no case Can the courts of the United States hâve jurisdiction founded 
on foreign attachment without personal service, but on the ground that 
an action so brought does not corne within the jurisdictional provisions 
of the eleventh section of the statute, (St. 1789, c. 20; 1 St. 73.) Those 
provisions prescribe the district in which suits shall be brought, and 
were so construed as to forbid the original jurisdiction of the circuit 
courts over actions in which there was no personal service on the défend- 
ant. But thç question was not raised nor decided as to whether those 
provisions also control the jurisdiction in causes removed to the circuit 
coprt. Nor was this question apparently raised in PerUna v. Hendryx. 
The contention in that case seems to hâve been over the question "whether 
the act of the defend^ts in appearing in the state court, for the purpose 
of removing the case to this court, constitutes a waiver of any irregularity 
as to service of process." The opinion tacitly assumes that there is no 
distinction in this regard between cases originally brought in the circuit 
court jand casçs removed thereto, and therefore cannot be taken as an 
authority for the proposition on which the défendants rely. That this 
proposition of the défendants was not argued or decided in Perhins v. 
ffendryx seems also abundantly clear from the fact that the opinion of 
Mr. Justice Geay in Amsinck v. Baîderàon, 41 Fed. Rep, 641, is not dis- 
cussèd or cited. In that case it is distinctly held that the provisions of 
law prescribing the district in which a suit shall be brought "applyonly 
to actions commenced in a court of the United States," and that conse- 
quently the prohibitions therein implied hâve no application to cases 
removed into those courts. I agrée with the reasoning of that décision, 
and théreupon, no less than on the authority of the case, I conclude that 
tbemotion of ihe défendants discloses uo defect of jurisdiction, and must 
accordingly be denied and dismissed. 
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United Stâtes'"». Wan Lsi. ■'• 

ÇÊHsMct Court, D. WaSMngtoh, N.D. Deoember 15, 1800.) 

Courts— D^VïSioH OF District— JDR0B8. . 

The aot subdividing the districit 6f Washington, and flxing tha tilnes and places for 
holding termsof the «ircuic and diatrlôt courts thereln, in effeot llmits the jurisdio- 
tion so that oriines committed within th^ district are cognlzable on^7 la the courts . 
for the respéctire divisions whlçh incVude the placés of theic commission: and 
jurors mnât bedrawn f i>onl thé countles constltuting the division for whicn thï» 
term is hpldat fY^hloh they are re^uired to serve. 

iSyllabuspytheÇçfurt.) , 

At Law. Iflàîctment for breach 6f customs laws. 

P. H, Wirlkàn,l!. S. Att^., and P. G. SvUivàn, Asst. U. S. Atty. 

W. É. TTÀifcs, for défendant. 

Hanfobd, J; ' The défendant wasitidicted at the présent term of this 
court for the brinie of cbncealing smuggled opium, under section 8082, 
Rev. St. Hàyiiig entered hië plea of not guilty to the indictment, the 
case was brought on for trial, and thereupon, when the jury was called, 
the défendant interposed a challenge to the array oh the ground that ail 
the petit juror^ in attendance at this term had been drawn and summoned 
from the northem division of this district, and not from the district at 
large. The coilrt having denied this challenge, and the jury having 
been swom to try the case, the défendant now dbjects to the introduc- 
tion of any testimony, on the ground that the indictment is illégal and 
void upon its lace, for that it does not purport to hâve been found by a 
lawful grand jury. The point of the objection is that the grand jurors 
were drawn exôlusively from the northem division of the district, and 
they are described in the indictment as — 

"The grand jurors of the United States of America, in and for the north- 
em division of the district of Washington, duly innpaneJed, sWorh, and 
oharged to inquire of ail offenses against the lavvs of the United States com- 
mitted within the northem division of the district of Washington aforesaid." 

It bas been the practice, as the records show, to draw the jurors for 
each term of court from a jury-box prepared for each division of the 
district, containing names selected from inhabitants only of that divis- 
ion of the district for which the box is used; and the grand juries at 
each term bave, under the instructions of the court, confined their in- 
quiries to offenses committed within the division, or upon the high seas 
outside of the limits of any judicial district of the United States. It in 
elaimed that this practice is erroneous, and is founded upon a miscon- 
struction of the act of congresS providing for the terms of the United 
States circuit and district courts ih this district. By the act of congress 
fixing thé times and places of holditig the United States courts in the 
State of Washington, (26 U. S; St. p. 45,) the «tiate is declarèd to coh- 
Btitute oùe judicîàl district. Fôr- the purpose of holding terms of court, 
this district is subdivided into fôti* divisions. Certain named counties 
constitute thenorthern division so denominated in the act, and the Courts 
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for said division are to hold their terms at Seattle. It is perfectly ap- 
parent on the face of the act that its only object is to bring the seat of 
justice near to the people. In a district so large as this, it would be a 
grievous burden apon the people to require litigants, jurors, and wit- 
nesses to leave their homes and occupations and travel to a remote place 
in the state to attend the court, as would be necessary in nuœerous in- 
stances if but one place in the state were provided for the sitting of the 
court. To relieve the people of this burden, the act was passed, and 
the only possible construction that can be given to it is the one that 
limits the jurisdiction of the court, when holding a term, to the territo- 
rial limits of the division for which that term is provided; and by a 
necessary implication the grand jury summoned to attend each term is 
a grand jury of the district for that division in and for which the term 
is held, just as the grand jury is denominated in this indictment. The 
court can only bring to trial at any term persons accused of committing 
offenses within the division; and the jurors, grand and petit, should, to 
accomplish the purpose of this act, be summoned only from that part 
of the district. This construction is in harmony with the provisions of 
section 802 of the Revised Statutes, and with the ancient customs and 
laws of our parent nation, as well as the constitutional guaranties of our 
own country. At eommon law, grand juries were convened in each 
county to attend the sessions of peace, and of oyer and terminer, held 
therein by the court of king's bench, and it was a grand jury of the 
county, and the sessions of court were held for the county, although 
the court was ordained and established for the entire kingdom. tJnder 
the act of congress, as a mère matter of convenience, several counties are 
grouped together, and a term of court is provided to be held at one 
place for ail, and to answer the same purpose as to each, as if held in 
each. By analogy to the practice under the eommon law, the grand 
jury should be made up of qualified men residing in the division, and 
yrhen organized it constitutes a grand jury for the division, just as it 
would be a grand jury for a single county if the term of court were for 
a single county. There is therelore nothing to be found in the princi- 
ples of the eommon law to support the idea that a United States grand 
jury in this district must be drawn from the body of the district in its 
entirety, or that it must be denominated a grand jury of the district. 
There is no statute prescribing such a practice, and, with ail due défér- 
ence ,to the arguments of the learned counsel for the défendant, not a 
single reason has been suggested why it should be so. On thecontrary, 
it would be utterly unreasonable and absurd tohold that, notwithstand- 
ing the manifest purpose of congress in enacting this law, we must still 
bring men from Spokane county to serve as jurors at Seattle, and , take 
King county men to serve at Spokane Falls, and hâve the rights of citi- 
zens of Tacoma passed upon by men of Seattle; or that this défendant, 
a Chinaman, cannot hâve justice meted out to him in a lawful way 
without having jurors to try his case brought from Tacoma. In other 
districts it is often necessary for the expeditious dispatch of business to 
seo^re jurors from loealities near the places where the courts are held. 
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This mode of procédure is quîte common, and is authorized by section 
802, Rev. St. I cannot believe that the validity of such procédure dé- 
pends upon the fiction maintained in the record by desciibing the ju- 
rors as if they were drawn froni- the body of the district. 

The northern district of New York is notsubdivided, but terras of court 
are held at Buffalo, Albany, Rochester, and several other places in the 
district. I amreliably informed that it is the practice in that district to 
draw the jurors from the lists of qualifled persons prepared for the state 
courts by county officers, so that the entire panel of jurors to serve for a 
term may be, and often is, composed of men ail of ■whom are résidents 
of a single county; and such juries hâve not heretofore been supposed to 
be unconstitutirinal or illégal, although the truth as to the territory from 
whence they come bas not been covered by even a fiction in the record. 
AU that the défendant can claim as a constitutional right is to hâve a 
jury of the district to try bis case; that is, a jury everymemberofwhîch 
résides within the district. He bas no right to insist that every part 
of the district shall be represented in the make-up of the jury by rési- 
dents of each place or locality. That would be impossible in any case. 

The position taken that the act of 1890 was intend ed only to provide 
terms of court for the trial of civil cases is in my opinion untenable. The 
sixth section of the act repeala the only other statute relating to terms of 
this court, and we are without any law prescribing the times or places 
of holding terms for the trials of eriminal cases, unless the terms provided 
for by the act of 1890 are gênerai terms, for the transaction of ail busi- 
ness of the court. The fourth section prescribes a rule by which to dé- 
termine the venue of civil cases, and requires ail issues of fact in civil 
causes to be tried in the division where the défendant, or one of several 
défendants, résides, unless, by consent of both parties, the case shall 
be removed to some other division. By implication, this section allows 
civil cases, with the consent of both parties, to be removed from one divis- 
ion for trial in another^ I think the effect of this section is merely to 
fix a spécial rule for civil cases, and that it does nôt so lirait thë entire 
act as to make it applicable only to civil cases. Section 730, Rev. St., 
does not affect the question. That section gives the rule by which to lo- 
çate the jurisdiction in eriminal cases where the offenses are committed 
outside of any district. It would bear upon this case in exactly the same 
way if ail the grand and petit jurors drawn to serve in this court were 
nominally and really drawn from the body of the district; for, although 
that section does confer upon the court and the grand jury jurisdiction 
to deal with eriminal ofienses committed out of the division in which 
the court may be at the time in session, it confers the same jurisdiction 
over offenses committed whoUy without the district as well, and it makes 
no requirement as to the jurors who are to participate in the proceedings 
in such cases. The allégation of the indictment descriptive of the grand 
jury as being "swom and charged to inquire of ail off'enses against the 
laws of the United States committed within the northern division of the 
district of Washington" does not make the grand jury illégal, nor the 
indictment void. If we assume that a properly constituted grand jury 
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,would have the widest range of jurisdictîon contended for, the offense 
cbarged against tbis défendant would be within its jurisdiction; and, if 
it is laiwful to confine the jurisdiction within the narrowèr b'mits described 
in the indictment, the ofifense cbarged would still be within its jurisdic- 
tion. In whatever ligbt we view the case, ît is within the jurisdiction 
of this court, and of auch a grand jury as by la w should have been organ- 
ized to pass upon it. The indictment. is assailed, not because the case 
is not within the jurisdiction of the court or of the grand jury, but be- 
cause the jurisdiction conferred by law is broader and more extended 
than the indictment allèges it to be. But I hold that where a court keeps 
within bounds, its judidal acts are not void because of its failure to assert 
ail of the jurisdiction given toit by law; and I hold that the proceed- 
ings of the grand juries of this court heretofore organized are not void, 
evep though the court should have erred in so interpreting the law as to 
restrain them from "inquiring of offenses committed elsewhere in the dis- 
trict than within the division from which they were drawn. The au- 
tboritieSj so far as I have been able to discover them, do not throw a 
very clear light upon the subject. From the opinion of Judge Hdghes 
in the case of U. S. v. Mmiford, 16 Fed. Rep. 164, I infer that it has 
been the practice in the eastern district of Virginia to draw the jurors 
from tbe whole district, but to have separate jury-boxes at each of the 
places of holding court; but the practice of that district cannot guide us 
in this, because that district is not eut into divisions by a statute. Al- 
though section 572, Rev. St., requires terms to be held at différent 
places in tbe district, it does not specify that the courts held at either 
place shall be for certain counties, or for any part of the district. In 
U. S. V. Berry, 24 Fed. Rep. 780, Judge Keekel reached the conclusion 
that a criminal case could only be proceeded with in the division of tbe 
district wherein the offense was committed. In U. S. v. Chaires, 40 
Fed. Rep. 820, Judges Pabdee and Swayne held that a plea to an in^ 
dictment averring that the names of the persons placed by the jury com- 
missioner and the clèrk in the box were not drawn from the entire terri- 
tory within the northem district of Florida, but were drawn from an 
alleged division of the district, showed no injury or préjudice to tbe 
rights of the deléndants, and was bad in form and substance. Recently, 
in the case of U. S. v. IHx(m,,a,nte, 401, Judge Hoffman has given a dé- 
cision which is directly contrary to the conclusion I have arrived at in 
this case. While conceding much for the expérience and learning of 
that eminent jurist, I claim that the weight of the autborities tends 
rather to support than to bear against me in upholding the validity of 
thia indictment. 
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lAnoNAL TftpôQBAPHic Co. V. Nbw YobE-Typooraphic Co. d al. 
(Circuit Court, S. D. New Yorlc December 29, 1890.) 

L FbDBRAI, CJOUBIS— JtmiSDICTIOSr— CiTIZENSHIP. 

Under Aot Cons. March 3, 1887, providing that no suit shall be brougbt In tbe féd- 
éral courts in a dïstarlot ûtber than that of defendant's résidence, tbe olrcjuit c6ui-t 
wiU décline jarisdlction of a suit agalnst a corporation creatéd in a state other 
than that in which the court is sitting. Following FilU v. BaUway Co., 87 Fed. Rep. 
65 ; Booth v. ManiifcustwHng Co. , 40 Fed. Rep. 1 ; JM^ers y. Murray,4A Fed. Rep.'695. 
2. Samb— Phactiob. 

A motion to set aside service of process because of defendant's non-resîdence will 
not be granted whai-e his résidence is in dispute, and there bas been no opportu- 
nity to cross-examine him asto his statements in the affldarit on ivhich Ûie mo- 
tion is based. 

On Motion to Set Âside Service of Process. 

ActCong. March 3, 1887, provides, inter àtîa, that no suit shall be 
bfought in the fédéral circuit and district courts in a district other than 
that of defendant's résidence. 

Betta, Atterbury, Hyde et Betta, for complainànta. 

Kerr & Ourtis, for défendants Hall and Starring. 

liAcoMBE, Circuit Judge. After a caréful perusal of the very able 
briefs subïnitted oh both 8ide3,.and an exarriination of the décisions 
which hâve been reriâered in the circuit courts since the passage bf the 
àct of 1887, 1 havè reached the conclusion tp abide by the rule laîd down^ 
in this circuit in MUi v. Railway Co., 37 Fed, Rep. 65, and in the eighth 
circuit, in Booth v. Manufaduring Co., 40 Fed. ïlep. 1, and Myera v. Mur- 
ray, 45 Fed. Rep, 695, rather than follow the one adopted in the fifth 
circuit in Zamhrino v. Railway Co., 38 Fed. Rep. 449, and in the third! 
circuit in Ridâle v. BaUroad Co., 39 Fed. Rep. 290. It is unnecessary 
to add anythihg to the discussion of the question in the various casea 
abové cited. In view of the language of the suprême court in Maurance 
Co, V. Manda, 11 Wall. 210; Ex parte Schollenbërger, 96 U. S. 377; BaU- 
road Go. y. Koontz, 104 U. S. 5; and GoodleUv. BaUroad Co., 122 U. S. 
391, 7 Sûp. Ct. Rep. 1254, — the safe rule for the circuit courts seems to 
be to dediae jurisdiction in cases such as this. 

The motion to set aside service of process is granted a;8 to the défend- 
ant the New York Typographie Company, and the other défendants ex- 
çept Starring and Hall. As to the latter, it is denied. Hall is conced- 
edly a résident of the district, and the objections raised on his behal| 
ouinôt be decidéd on this motion. As to Starçing, the question of rés- 
idence is in dispute, and the motion should not be granted where there 
has been no opportunity to cross-examinei h^m as tb the statements ini 
His affidavit. As to the other défendants, thèilr non-residence was prao-' 
ticallyconceded on tbe argument. 
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Laibd ». Indemnity Mut. Marine Assur. Co. 

{Circuit Court, S. D. New York. December 89, 1890.) 

FjœERAi, Courts— JnBisD^CTioN—SuiTS bt Assignée. 

Au action to recover on an iusurance policy, and to reform the same, Is an ac- 
tion "to reoover the contents of a chose in action, " within the meauing of Act Cong. 
Maroh 3, 1887, providing that the fédéral courts shall not take cognizance of such 
actions when brbught by an assignée, unless such suit could hâve been proseouted 
in such courts if no assignaient had been made ; and, where both plaintift's as- 
signor and défendant are aliens, and no fédéral question is iuvoived, the circuit 
court will décline jurisdiction. 

On Motion to Remand to State Court. 

Act Cong. March 3, 1887, provides, inter alia, that the circuit and dis- 
trict courts shall not take cognizance of actions "to recover the contents 
* * * of any chose in action in favor of any assignée," unless such 
courts would hâve had jurisdiction of such actions belore the assign- 
ment was made. 

Qarpenter <fc Mosher, for plaintiff. 

Bvâer, Stillman & Hubbard, for défendant. 

Lacombe, Circuit Judge. This is an action to recover upon a contract 
of reinsurance, and for reformation of the policy, if necessary. It is 
therefore an action "to recover the contents of a chose in action." Shoe- 
crafl V. Bloxham, 124 U. S. 730, 8 Sup. Ct, Rep. 686. The plaintiff is 
an assignée of the chose in action, and as, under the authorities, he is 
not within the exception of the first section of the act of 1887, this court 
can hâve no cognizance of his suit thereon, unless such suit might hâve 
been prosecuted hère if no assignment had been made. Simons v. Pa- 
per Oo., 33 Fed. Rep. 198; Newgass v. New Orléans, 33 Fed. Rep. 196; 
Eoïïins V. Chafee Go., 34 Fed. Rep. 91; Wikon v. Knox Co., 43 Fed. Rep. 
481. His assigner is an alien corporation, and so is the défendant. No 
fédéral question is involved, and the suit could not hâve been prose- 
cuted in this court between the original parties to the contract upon any 
theory of diverse citizenship, as neither of them is a citizen of any state 
of the fédéral Union. Hepbum v. EUzey, 2 Cranch, 446; Râteau v. Ber- 
nard, 3 Blatchf. 244. Under the act of 1875 it was held that the re- 
striction applicable to original suits by assignées was not applicable in 
cases brought originally in the state courts, and removed thence to a féd- 
éral court. Clajiin v. Insuraiwe Co., 110 U. S. 81, 3 Sup. Ct. Rep. 607; 
Rosenbaum v. Insurance Co., 37 Fed. Rep. 724. This was upon the 
ground that "the exception out of the jurisdiction, as to suits begun in 
the circuit courts, contained in the [first section,] did not by its terms, 
nor by the immédiate context, apply to suits begun in the state courts, 
and afterwards removed to the circuit courts." Under the act of 1887, 
(1888,) however, the second section of which provides for removal of 
causes when a fédéral question is not involved, and when no préjudice 
or local influence appear, is specially restricted to suits "of which the 
circuit courts of the United States are given jurisdiction by the preced- 



CAES V. FIFE. 713 

ing section," and by the preceding section, (section 1,) such courts are 
not given jurisdiction of a suit to recover the contents of a chose in ac- 
tion in such a case as this. There must be a remand to the state court. 



Cabr V. FiFE et cA. 
(Clrmit Cov/i% D. Washington, W. D. Jamiary 7, 1891.) 

1. JUBISDIOnON 07 FEDERAL CorRT— ACTIONS AHISINO UNDBR XiAWS ov thb UNrtBi> 

Statbs. 

A suit in whlch tbe plaintiS claims to bave acquired a vested right to land by 
fuU compliance with tbe United States homestead law, and seeks to obtain a con- 
veyance of the title from défendants, claiming tbe land under a patent issued to 
another, is a casearising under tbe laws of tbe United States, and witbin the juris- 
diction of a United States circuit court. 

9. Sahe— Motion to Beuanb. 

Such a case, commenced in a district court of tbe territory of Washington, and 
which was pending at the time of the admission of the state of 'Washington, was 
transf erred to tbe United States circuit court af ter the papers and record in the 
case had passed into the custody of tbe cierk of a state court, and after a stipula- 
tion hadbeen signed and fllediu sald state court, whereby the parties agreedto 
submit the case to said court for its décision, and after the défendants had Uled in 
sald court a written request to hatre tbe case so transferred, but before the court 
bad acted upon said stipulation, or dôme any act amounting to an assumption of jn- 
risdiction of the case. Seld, tbattbe request was filed in the proper court, and was 
in time, and tbat a motion to remand for want of iurisdiction must be deuied. 

8. Public Lands— Canceixation op HomÈstbatj Entrt. 

The décision of tbO'supreme court in Lee v. Johnson^ (116 U. 8. 48, 6 Sup. Ct. 
Bep. 249,) Ueld. to bes conclusive upon a circuit court in a case involving identical 
légal propositions; and, without presuming to discussthe questions, helà. in ao- 
cordance with tbat décision, that in a contested case before the land department, 
tbe question at issue between tbe parties being as to the abandonment of a home- 
Bteaa, where the secretary of tbe interior îound from tbe évidence tbat tbe con- 
testée was not a hona ftde homestead claimant, be did not exceed bis jurisdiction 
in dlrecting a cancellation of tbe entry, although the partioular objection to the 
claim was not raised,by the allégations of the contestant. 

4. BqciTT Pbactice — Rights Invôlved. 

In a suit by a private individual against the bolder of a title to land by patent 
from the government only the plaintlfl's right can be tried ; and questions as to non- 
compliance on the part of the patentée with the requirements of tbe law under 
which tbe patent was issued cannot be relevant. 

6. Bes Adiitdioata— Dboision op Sborbtart op Interior. 

In the absence of f raud, and where no error is sho wn in deciding a distinct ques- 
tion of law, a décision of the secretary of the Interior, holding a homestead claim 
to be invalid, and directing the cancellation ofathe entry, is final, and not subject 
to review in the courts. 
(t. WiTNBss— Admissions dp Bbobdents. 

The plaintifC is incompétent to testify as to admissions of a deceased person, 
through whom the défendants deraign title to the property in controversy, made 
after haviug parted with his title, In a case wberein some of tbe défendants are 
sued in a représentative capacity, as ezecutors of a deceased party, who is accuseêl 
of fraud and conspiracy ; such testimony being offered with the object of proving 
such accusations. 

7, Praot)— Plbadijio. 

B«Uef on the ground of fraud cannot be granted upon mère inferenoes and sus 
picions. 
iSyllcUm» by the Corurt.) 

In Equity. 
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. ThoTTias OarroU and Joi,n Arthur, fov plaiatiÛ. 
Gcdvsha Parsoha, for défendants. 

Hanford, J. In thig suit the plaintiff claîms to be the équitable 
owner of a tract of lànd to which the défendants bave the légal title, 
derived through one Robert E. Sproule, who obtained a patent for it 
from the United States. The plaintiff allèges that he settled upon it in 
theyear 1871, and thereafter acquired a vested right to it by full com- 
pliauce on his part witb the provisions of the act of congress commonlj' 
known as the "Homestead Law," and the several acts amendatory tbereof 
and supplemental thereto; and he especially claims the bënefits of the 
laws afïecting the homestead rights of persons who were in the military 
Uef'vice of the Uiiited States during the late civil war. The prayer bf the 
pomplaint is for a decree adjudging that the plaintiff" is the owner of the 
iattd; that the défendants hold thé title thereto under the patent in trust 
^for bim; and for a conveyancé of said title to him. The grounds alleged 
for this demand are error in law on the part of the officers of the land 
Repartaient in issning the patent to Sproule, and fradd on the part of 
«ud Sproule and the défendants in procuring the cancellation df plain- 
tiff 's homestead entry. , 
• The case was commenced in 1887 in the district court for the second 
judiciàl district of the tèrritoryof Washington, holding terms at Tacoma, 
and proceeded to a final hearing i» that court, but was not decided. 
Aftér the admission of the stàte, a stipulation was signed, whereby the 
parties submitted the case for décision to the superior court of the state 
of Washington for Pierce county, but said court never acted upon said 
stipulation, and, after it had been filed, granted a motion made by the 
défendants to remove the case to this court, and signed an order to so 
trahsfer it. The plaintiff thereupon filed a motion to remand the case 
•to ^id superior court, for the reason that this court bas no jurisdiction 
in thè premises. I think, however, that this court bas jurisdiction, and 
cannot lawfylly remand the case. The décision of the case involves the 
construction and application of the acts of congress affecting the rights 
,of eéttlers on the public lands of the United States who seek to acquire 
title to such lands from the government. The case, therefore, is one 
arisipg under the constitution and laws of the United States, and one 
of Whicb this court, if it had been in existence when the case was com- 
menced, might bave had jurisdiction. It was pending at the time the 
territory of Washington was transformed into a state, and, by request of 
the pai?ties défendant, it bas been transferred into this court. From the 
!;facts herestated it foUows that, by the provisions of section 23 of the 
^«nabling act, (25 U. S. St. 683,) the jurisdiction of this court bas at- 
tached and is perfect. 

It is objected that the request to hâve the case transferred to this coUrt 
tira» lïof Tiiade to the prbper court, and not made in tiine. Section 23 
of the enabling act referred to prescribes no limitation as to the time 
witbin which the request should be preferred, and leaves the parties to 
ascertain for themselves the "proper court" to reçoive and act. upon the 
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request. In this ûistanee the request was ma^e tb the state court wliich 
had come into possession of the papeJsând record of thè proceedings in* 
the case, and was inade prior to any aot of the court in relation to the 
case amounting to an assumptioh of jurisdiction. The record shows that 
the first and only act of the state court has been toorder the removal of 
the case to this court. 

When the case came on for hearing, the plaintiff filed a motion to 
defer the trial, odi the ground that the district judge who was presid-' 
ing, and the only judge of the court in attendance, had been employed 
by some of the défendants as an attorney on matters not connécted with 
the case since the suit was commenced, though prior to his appoîht- 
ment. It is not aâserted that the judge is legally disqu&lified, ànd it is 
oniy insinuated that," because of transactions in the past, he is liable 
to be partial, and incapable of rendering a just décision. It would result- 
in clogging the opérations of the courts, and intolérable delays in most 
cases, to adopt the principle that no case can proceed before a judge 
who at any timemay hâve had any business relationship with any party' 
to it; and it would be mère weakness on the partof a judge to refuse to^ 
perfôrm the functions of his office merely because of insinuations against' 
his abilily to act impartially . For thèse reasohs, the motion to postpdne ' 
was deùied, and the case proceed ed to a hearing ùpon the merits. 
- 1 The nècord shows that in 1878 Sproule was alléwed to contest the* 
plaintiff's right to this land, and, as the resuit of said Contest, after succès- ' 
sive hearihgs before the register and receiverûf the district land-office,; 
the commissioher of the gênerai lahd-oflBce, and the secretary of thé in-' 
terior, the plaintiff 's horaestead entry was cancélèd on the records of thé ' 
genesal land-oflBce àt Washington, and thereaftèr said Sproule was al-' 
lôwed to enter the land underthe provisions of the pre-emption law^ " 
aûd on the 13th of December, 1875, a patent Was issued conveying the' 
titlé to him. Any further or more detailed statement of the facts in thç ' 
case is unnecessary. In their argument cOunsél for the plaintifif havè ' 
taken the position most favorable for him which they could take, by' 
assuming that the plèadings and facts shoWn by the record are siich as ' 
to présent fairly the questions, — whether the oflBcers of the land départ-' 
ment had any power to cancel the plaintiff's' homestead entry, — and 
whether tbe défendants are precluded from clàiming any rights for them- 
selves under the patent by reason of fraudulent pràctices in obtaihing the * 
cancellation of plaintiff's entry. I will, to abbreviate this décision, maie 
the same assumption, and let the décision of thOse questions deterniîïie ' 
the case. > 

As to the first question, contradictory opinions hâve been giveh By the 
courts. On one hand, the suprême court of the state ôf Michigah, in ■ 
an abJe opinion, has sustained iully the plaintiff's argument and colitèn- ' 
tion in'tbis case. Johnson v. Lee, 47 Mich. 62, 10 N. W. Rep. 76. On * 
the ot^r hand, the same case wastakèn upoii a writ of -êWor to the su- ' 
preme court of the UhitediStates, and was by the court ôflast resort, ' 
after full argument and due considération of the able opinion Of the su- i* 
preme court of Micbigan, reversed. Leev. Jokhson, 116 U; S. 48, 6 ëiiî). ' 
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et. Rep. 249. Thîs last décision meets and overrules every argument 
made touching this point, and it is conclusive upon this court, so that 
any discussion of the question hère would be idle. I am constrained, 
therefore, to hold that the secretary of the interior had authority to inquire 
and décide as to the validity of the plaintiff's claim to this land. 

. The questions which the secretary was ealled upon to décide were as to 
■ the gpod faith of the plaintifif, — whether he had actually, within the time 
limited by law, established his résidence upon the land, with the inten- 
tion of acquiring it for a home ; whether he had continued to actually ré- 
side upon the land; whether he was really engaged in iraproving the land, 
or in good faith intending to do so; or whether he was only making a col- 
orable pretense of residing upon and improving the latad for the purpose 
of stripping it of its valuable timber, and acquiring it for spéculative pur- 
ÇP^es, without complying with the terms of the homestead law. Thèse 
Ère ail questions of fact, and the secretary 's décision thereon was final. 
No other questions appear to hâve been involved in the contest in the 
land department. Certainly the case, as it has been submitted in this 
court, does not présent or disclosp any error of the secretary in deciding 
a distinct question of law. The fact that no question of law was involved 
or passed upon by the secretary is a sutficient answer to the commenta 
made on the circumstance that the secretary's opinion has never found a 
place in any of the published reports of land-ofBce décisions. The pat- 
ent to Sproule has been assailed on the ground of alleged failure on his 
part to comply with the conditions prerequisite to obtaining title under 
the pre-emption law. It is charged that the overzealous land-ofSce ofiS- 
ciala hâve exacted a forfeiture of plaintiff's rights ou insufBcient grounds, 
and, with amazing inconsistency, issued a patent to Sproule with undue 
and tinusual haste, although he never made even a eolorable show of 
compliance with the law; but this issue cannot corne into this casé. This 
is not a suit to destroy the title conveyed by the patent. The plaintiff's 
object is rather to acquire that title for himself. Unless he can succeed 
in this, it matters naught to him in what manner or to whom the govern- 
mènt disposes of the land; and, if he is entitled to recover the land, it 
matters not how fuUy Sproule may hâve lived up to the requirements 
of the pre-emption law. I conclude, therefore, that the action of the de- 
partment of the interior in canceling the plaintiff's homestead entry can- 
not be reversed for any mère error. 

Next to be considered are the charges of conspiracy and fraud. The 
nlost serions spécification is that the register of the land-oflBce after the 
contest notified plaintifif by letter to the effect that the contestant had 
failed to prove abandonment, and thereby deceived him by leading him 
to suppose that a décision in his favor had been rendered, whereas the 
record. was made to show that the décision was adverse to him. This is 
supported by only the plaintiflf's own testimony, not corroborated even 
by production of the letter; and it is refuted by a letter to the commis- 
sioner of the gênerai land-office, written by the plaintifif two days after 
the dite of the décision by the register and receiver, in which be sets 
fortbfuUy his claim to the land and his grievances regarding the contesta 
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and shows very clearly that he understood then that Ihe case was to be 
passed upon by the commissioner. This letter further shows that the 
writer of it, instead of enjoying the feeling of self-complacency of a suc- 
cessful litigant, rather indulged in the bitterness natural to a man while 
smarting under a consciousness of being the victim of an unjust décision. 
In further réfutation of this charge, the record shows that the attorneys 
who had conducted the case for the plaintiff in the land-office, and who 
were then, and are now, men of first-class réputation, and eminent in 
their profession, appealed the case to the commissioner, and after his 
décision again appealed it to the secretary, and tiled their arguments in 
plaintiff's behalf, which were duly considered. I do not crédit the plain- 
tiff's claim that he did not know of the adverse décision, orof theappeal 
taken in his behalf, but, even if he did not know, his rights were as well 
guarded as they could bave been were he fully informed. The plaintiff's 
testimony, given after the deaths of Sproule and of E. S. Smith, to the 
effect that Sproule, after their having parted with ail his interest in the 
land, made certain admissions^ to the effect that he had been instigated 
and induced by said Smith to make the contest, is not légal évidence, 
and should be disregarded; but, even if received and if uncontradicted, 
taken together with ail the évidence offered on behalf of the plaintiff, it 
faUs a long Y?ay short of being sufficient to warrant the court in dîvèâting 
the défendants of the valuâble land in controverSy, and giving it to the 
plaintiff. _E. S. Smith did bot acquire his interest in the land from 
Sproule, and be did not acquire it until several years after the issuance 
of the patent. In view of thèse facts, the testimony as to remarks by 
him to the effect that plaintiff's claim would be jumped; that it.ought to 
be jumped; that the land would be taken from the plaintiff on account of 
his tailure to réside upon it as the homestead law required, etc., — affords 
no ground for even an inference that he was a party to any conspiracy to 
rob plaintiff of the land by means of unfair or fraudulent practices in the 
land-ofRce. 

The défendants other than Smith's représentatives acquired their inter- 
ests in the land by means of foreclosure proceedings against Sproule, and 
exécution sales upon judgments against him, which proceedings and sales 
were several years after the patent was issued. The only ground alleged 
for charging them with fraud in this matter is that they are known to 
hâve been friends ôf Smith, and to hâve had dealings with him in other 
matters of business. In short, the court is expected to condemn thèse 
parties, and strip them of their title to this property, on général princi- 
ples; but the court must décline to meet thèse éxpectations. There is no 
recognized exception to the rule that fraud will not be inferred, and that 
to obtain relief on this ground the acts constituting the fraud must be dis- 
tinctly aUeged and clearly provenu The only remaining spécifications of 
the charge of fraud are that the case was decided in the department of 
the interior without due considel-ation of the plaintiff's rights. Both 
the commissioner ahd thé actîng secretary pf the interior, who decided 
the case, hâve certified that due considération was given to the case, and 
against this there is no évidence whate ver except the fact that the décision 
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was adverse to the plâintiff. The argument is that, with an intelligent 
understanding ofthe évidence in the.case and the laiv applicable, there 
could not be an honest différence of opinion as to the plaintiff's rights. 
I think that I hâve fairiy stated this point, and that in stating it I hâve 
aufficiently answered it. Certainly the courtcannot, upon a mère infer- 
ence, based upon nothing but a différence of opinion, decree a reversai 
of the action of the highest officers of one of the executive departments 
of the government hecause of officiai misconduct and fraud on the part 
of said officers. The plaintiff has failed to make a case entitling him to 
any relief according: to the principles of equity, and, without considering 
the affirmative défenses pleaded, a decree dismissing the suit, with costs, 
must be awarded. 



Easton d al. V. Houston & T. C. Ry. Co. et al. 
(Circuit Court, JE. D. Texas. January 13, 1891.) 

CuiBK's Fées— Deposit op Eabnsbt Monet. 

Rev. St. TJ. S. S 996, providés that ail moneyp paid into any court Of the TTnltod 
States or received by the OfScers thereof in any cause pending or adjudicoted in 
, ; such court Bhallhe forthwith deposited with the treasurer, an assistant treasnrer, 
or a designated depositàry of the United Stateà, provided that the delivéry of such 
money upon security, and according to agreement of parties, under the directions 
of the court, may be allowed. The fee-bill (Rev. St. U. S. § 838) allpws "for re- 
deivlng, keeping, and paying out tnoney, in pursuance of any statute or order of 
court, one par centutn on the amount so recelvdd, kept, and paid." Ifeid, that 
Vrhere a decree ordering the suie of mortgaged railroad property requirea the 
payment of earnëst money in^ court àt the time of the sale, to be retùrnéd in casa 
the samâ is notcooârmed, and afterwards, bycottsent of parties, the deorëe is mod- 
ifled so as to allow certified bank-check to be givea instead of cash,' and requir- 
iug thé commissioner to deposit the same with a trust company, thederk of the 

■ ■ '. court is not -entitled to receire any percentage thereon as a fee. ' Distinguishing 
Ex parte Prescutt, 2 GaU. 146, and Thomas r. RaUway Co., 87 Fed. Bep. 648. 

In Equity. 

JPi^di & McChwh, for intervenoT, 

Baker^ Botts <k Baker, for coroplainants. 

fÀiipEE, J. In the final decree, directjng the sale of the mortgaged 
;prqpej;ty in this cause, among other provisions, was the following: 
; , "^|?ljat of the purchase pries bid on sucb sale a deposit, aroounting to the 
8^1)3 pf one Imndred thpusand dollars, ($100,000.00,) shali'be paid in cash to 
tîié i'piurûissioner at the tiiiie of sale, and shall be deposited iii tlVe registry of 
this Cçiùrt to the bi-der Of the cause. If separate bids be made iind aebépted 
fôrsepàrate poi^tions'of the property to be sbld, then the deposit soi made shall 
noit be less tban.sevénty-Sve thoiisand dollars on the purchase uf ithe main 
iinpQf, the rail way aBd its appurtenances, and twenty-Bve; thousand dollars 
pptiie purchase of any other poitipni In addition, to the depçsit or deposits 
inadeat the timépf the sale suclvfuither portions ^ft^^^^^ prfce shall 

ibe paid in cash ànd deiiosrffd as thé court in this cilisé may frotri time to 
tiiiediifëcti'théctilirt téàèrvihg thé right to resèll in this (-ausé the premiseà 
fiHâipfopeFtyiiefëlii dîreeted:to be soiâ, oc any part sold sepairatelyi upèu the fait- 
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ure of thé ptirchaser or pnrchasers theréof, ,oi?.their succéssort or. hssighs; to 
coTqpljj within t ^ipiity days with lany order of the court in that regard. ; A^^d 
in case'of. any rewe on the failuré of the purchaser pr purcbase];s tp ftomply 
with' the èertaâ OÏ the bid or the orders of the court relative tô such aâcïicional 
partial pàyments as may from time to time bé directed, aïl sums pàid in by 
siich purcbiasershall be forfeited as a penalty for such non-compliànce. If 
any salê;for;*hich adeposit is made be not conflrmed by the court such de- 
poait shall be returned to the bidder." ,; ; 

It was further provided in said decree that "any party to the cause, 
also any intervening petitioner, who has duly filed his pelition herein, 
a.nd also the receivers, may at any time a^ly to this court for further 
îelief at the fobt ôf this decree, as well asforsuch modifications thereof 
in respect tb the distribution of the proceeds of sale," etc. Thereafter, 
on the pétition 6f the complainants and thé consent of the défendants, 
that part of the- decree, to-wit: "And it is further ordered, àdjudged, 
and decreed that of the purchase price bid où sUch sale a deposit, atnouht- 
ing to thesunïbf one hundred Ihousand dôllairs, shàll be paid in! cash to 
the comiUiâsioner at the time of sale, arid shâllbe deposited in the reg^ 
istry of this icotirt to the order of thè eauBe,"'7-waa, by proper decree, 
ïnodifièdaiïdjChàttged soas to read: "Thâtiof the purôhase price bid on 
such sale a deposit, amountingto the sum bf one hundred thousàhddol-' 
lars, shall be paid in cash to the eo^miseioner at the titiie of sale, and 
he is authorized and directed toreceiTè certtfiédbank cheok or checks; 
<H bank certificatès of deposit; for one lïuridred thousand dollàrëi satis- 
■filctbry to hiiiil,- iii p^lyment of • such, dè^oëit; and he sha:!! depô^it the 
ïàiné with thé Cëhtfàl Trust Conipany of New York, subject tojhisown 
order, as spécial commissioner, to be held subject to the order of this 
court." The speciid mastef conSimiSsionerj in ' t^epotting th'é sale bf the 
ïaiiwa:y property*, repiorted that the produisions 6f the decree in relation 
to the deposit were cbmplied With. The elei^k, by his interveiitibri, 
daims that the decree was modifiéd without àuthority.'and ihat he is 
eutitled to a registry fée on thesumof $100,000, relyingupon the ptô* 
Vifeionaof the fee-bill, (Kêv. St. §828,) to-wit: . ' 

"Fbr receivingi keepihjg, and jiaying eut rnoney in pursnance of abystat- 
ute or order of court, oùe pêr cehtum on the âmountso received, kept, and. 
paid," in connection with section 995 of theiKevised Statutes, to-wit:. "Ail 
pioneys paid into any court of theTT^nited StAtte, or received by the officers 
therepf, in any cause pendi^ng or adjudicated in, ^ùch court, shall be forthwjth 
déjposited with the trçasurer, an assistant trèasurer, or a designated deposi- 
tary of the Uiiîted States, in the name and tô the crédit ot such court: pro- 
.vidjed, that nothing hérein shall be construed to prevent thé delivery ofany 
such ttioney upon security, and according tp agrèement of parties under thé 
directions of the court."ii 

The court had the right to modify thè decree. The original dëcreé 
J)rovided for modifications upon proper application, and thé complàin- 
»nt8-ipetitioned for the one id question, and? the défendants cohsôMed 
therètoj .1 The modification seems to hâve beeîa.a proper onôundér thé 
circumstances of the case. The money aflfected by it was eamest ot'fot-' 
feit money. Iri a contingencj? it was to^be ïestored in its entiretJ''to-the 
purchaser, and was undoubtedly his «loûey; uatil'the saleishotiïd be 
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confirmed. If ît had been deposited in the regîstry of the court, as pro- 
vided in the original decree, and the sale had been set aside, it could 
not hâve been restored in its entirety to its owner, because, in that case, 
the clerk's fee would hâve attached, and properly so; for then he would 
hâve had the responsibility of receiving, keeping, and paying ont the 
money. The proviso of section 995, Kev. St., stipulâtes that that sec- 
tion shall not be construed to prevent the delivery of money described 
in the statute upon security, and according to agreement of parties under 
the directions of the court. The deposit of the earnest money in thia 
case wàs upon security satisfactory to the parties, and according to their 
agreement under the direction of the court. The cases of Ex parte Pres- 
cott, 2 GaU. 146, and Thomas v. Bailway Co., 37 Fed. Rep. 548, are cited 
in support of the clerk's clairas in this case. Ex parte Prescott was a case 
where certain prize proceeds deposited in banks subject to the order of 
court were held chargeable with clerk's commission under a statute 
which provided that the clerk of the district court shall, among other 
fées, be entitled to li per cent, on ail money deposited in the court. 
The question decided by Judge Stoey was whether the prize moneys 
aforesaid had been deposited in court. In deciding that, and allowing 
the clerk's commission as claimed, Judge Stoey said: 

" Where the language of an act is plain and clear, the cases are not to be 
excepted from the generality of tbe expressions unless such exceptions are 
fairly fmplied or necessarily drawn from the purview. The statute does not 
speak of money coming into the hands or possession of the clerk, and to in- 
graft such a qualification upon the language would be législation, and not 
judicial construction. " 

It may be noticed that the fee-bill in force at the time Ex parte Pres- 
cott was decided is entirely différent from the présent law in relation to 
the registry fee of the clerk; instead of being upon moneys deposited 
in court, it is now "for receiving, keeping, and paying out money in 
pursuance of any statute or order of court." In the case of Thomas v. 
Baûway Co., supra, the proceeding be fore the court was to vacate an order 
made by consent of the parties that certain moneys (the proceeds of a 
judicial sale) be deposited in the hands of a master to the crédit of the 
cause, the same to be paid upon the master's checks, countersigned by 
the soliciter for the complainant, on the ground that such order had 
been improvidently made in violation of section 995 of the Revised Stat- 
utes. The syllabus of the case credited to the court is as foUows: 

"Money recei ved by a master in chancery in payment of property sold upon 
the foreclosure of a mprtgage ought, in pursuance of Rev. St. § 995, to be de- 
posited with a designated depositary of tbe United States, and the clerk is en- 
titled to bis commission thereon." 

The question really decided in that case was that the deposit agreed 
to by the parties was not the delivery of money upon security according 
to the agreement of the parties under the direction of the court, and the 
order was vacated. 

If the présent case was one to vacate the modified decree providing 
for the deposit of the earnest money with the Central Trust Company 
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the décision just referred to would be very strongly in point. Hère the 
question is simply whether the clerk is entitled to commissions upon 
moneys which he has not actually reeeived, kept, and paid out in pur- 
suance of any statute or order of the court, because, as he claims, the 
money was paid into court, and should hâve been deposited with the 
treasurer or some. designated depositary. The adjudged cases laying 
down the better rule in this matter are Upton v. Trihlecock, 4 Dill. 232, 
note; In re Goodrich, Id. 230; Leœh v. Kay, 4 Fed. Rep. 72; and Ex parte 
Plitty 2 Wall. Jr. 453, — where it is held that the commission allowed to 
the clerk under section 828, •Rev. St., "for receiving, keeping, and pay- 
ing out in pursuance of any statute or order of court," cannot be claimed 
unless the money passes through his hands. The intervention should 
be dismissed, and it is so ordered. 



American Biscuit A Mantjf'g Co. v. Klotz et al. 

(Cirouit Court, E. D. Louisiana. January 8, 1891.) 

RaOKnnlBS— COHBIMATIONS TO Rbstbajn Trasb. 

Défendant and his partner sold their bakery business to complainant corpora- 
tion, receiving payment in its stock, and défendant leased to it tbe promises where 
tbe business was oonducted, and contracted to parry It on as the purchaser's aeent, 
'' for a salary. After operating under this arrangement for a time, he repUdiated 
the sale, resumed possession under the old flrm name, and refused to account ta 
complainant. The, bill was brought to enjoin bim from asserting a hostile claim, 
for an accounting, and a receiver. ' Défendant, and bis partner as intervenor, flled 
a cross-bill for resciSslon of the sale for f raudulent représentations, and tendered 
back the stock. Coinplainant was practically a "trust, " organized to monopoUze 
tbe business, and had already secured control of 85 leading bakeries in 13 diiler- 
Cint States, iield that, while a case was madë for a receiver, pending Iitigationb»> 
tween ordinary parties, the prayer would be denied, as eguity would not encour- 
age a combination in restraint of trade, and çrobably illégal, under Act Cong. July 
'3, 1890, "toprotect trade and commerce against unlawful restraints and monopo- 
lies, " and Act La. July 6, 1890, for the same purpose. 

In Equity. 

T. J. Semmes and Bayne, Denegre & Baynei for complainant. 

W. S. Benedict and Éouse & Grant, for défendants. 
Before Pabdee and Billings, JJ. 

Pbb Curiam. This cause is submitted upon an application for a re- 
ceiver. Some time in May last, the défendant Klotz, and Fitzpatrick, 
his partner, composing the flrm of B. Klotz & C!o., sold to the complain- 
ant their biscuit and confectionery manufactory for the priée of $259,- 
OQO, and an assumption of the debts of B. Klotz & Co., amounting to 
$42,000, which it was understood and agreed should be paid out of the 
income from the future business. The visible property was estimated 
to be of the value of $101,000, and the good-will of the business to be 
of the value of $200,000. The price was paid in stock of the complain- 
ant's corporation, estimated to be of value at par; that is, to be worth 
v.44F.no.l0 — 46 
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100 cents on the face value. The purchase was completed, priée paid, 
property delivered, the factory and good-will transferred by Klotz & Co. 
to the complainant. Klotz leased his bakery premises to complainant 
for the terno of years, and contracted in writing to become, and did be- 

come, the agent of the complainant, at a salary of $ per year. 

Klotz continued to carry on the business as agent for the complainant 
down to Bome time in November, when he repudiated the sale and the 
lease, erased the name of complainant from the bakery, as agent, trans- 
ferred the policies of Insurance from the complainant to himself, as an 
individual, then to B. Klotz i& Co., and, for and in the name of the lato 
firm,resumed the possession of ail the property he bad sold to thécom" 
-plainant, and the conduct of the business of the bakery and the confec- 
tionery establishment. He did this without resort to any légal proceedi- 
ings. He thereafter held possession adversely to the complainant, and 
excluded it from the bakery. In this state of things, the complainant 
filed its bill for an injunction, and for ah account and for a receiver, 
against Klotz and W. A. Schall, who was alleged to be co-operating with 
him in the possessipn, adverse to the complainant. Klotz bas filed an 
answer, and he, together with his former partner, Fitzpatrick, who in- 
tervened by pétition ^pro mferesse «uo, haye filed a cross-bill asking a re- 
scission of the entire transaction, t. «., the sale and the lease, and ten- 
dering the stock which had been reôèiyed b^' tbera as the considetatioii 
,^î' i^'é sale. Numérous exhibits and afiidavits hâve been adduced by 
each party upon this hearing. The récital thus given shows that, it an 
ordej; inveïted from what would be expected, wè hâve before us à cause 
in ■ïAich a party who has sold and delivered a business to another, and 
bécoiiqe his agent, aftd, as such agent, was in possession of the property 
sold, sets up a possession adverse t& bis principal, asks fur a cançella- 
ticiiî Qf the sale, ând the purchasèr aiid principal asks that the agenijahall 
account, shall be enjoined from asserting any claim hostile to hisprin- 
cipal,7-in a word,. for a confirmation of its rights under the purchase. 
The immédiate question before us is, what disposition shall be made 
of the res, the business of the bakery and manuiactory, pending this 
contest? The vendor and agent asks that he be allowed to remàin in ad- 
verse possession^ The purchasèr and principal asks fOr a receiver. It 
is clear that, as to this provisional disposition of the res, the défendant 
Klotz cannot be allowed to gain ahything by his ouster of his Vendée 
and principal. He must stand with those equities, and none other, 
which! exifeted before the ouster. The case as to the appointment of a 
receiver must be reviewed and determined aa if he (Klotz) had filed his 
bill averring possession as agent, which he asked to bave changed by a 
decree into a possession as owner, through the cancellation of the sale 
and the lease; that is, he must aver a légal title in the American Biscuit 
& Manufacturing Company, which he seeks to bave aybided and an- 
ntilled. If, as in this case, he seeks to db ail this by reason of fraud, 
and he establishes the fraud, a court of equitjr Will not refuse to hear 
hini*: He would not be estopped, for fiaud vitiates' and éétâ aside even 
eâtoppels. Herm. Estop. par. 22, p. 244; Pmdldon y. Richey, 32 Pà; 
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St 58i 63, But, wbilis he is not estopped frôm procéeding to sèt aside 
the sale and the lease by reason of his agency and bis obligations as 
trqstee, he cornes into court assailing and seeking to cancel a légal title; 
for until tbat is donc bis possession is that of the complainant. Ûnder 
thèse circnojstances, until the hearing, the practice in the courts of ohàn- 
cery is not -to disturb the possession under the légal title prior to the 
final deçree, unlçss a case of monstrous wrong is estahlished. Stilwell 
V. WiUdnSyJ&c. 280, reported in full in Edwards on Receivers, p. 28, 
Lord ^LDQN, when a similar question was presented, observed: 

"The point tbat struok me was whether, on a bill to impeaoh a sale for 
fraud, tl\e çourit interposes so strongly before the bearing as to take away the 
possession from persons holding it undèr the efiect of deeds. not y et sel aside 
by decree." 

-T-And he holds that "it was npt the gênerai habit ofthe court." There 
the case was ft> monstrous, and the proof was so strong, that "it was 
hardly possible that the transaction could stand," and the légal title was 
inteirfered with. 

This is a leading case, and gives what we fînd is the mie. The pos- 
session under the title is not disturbed unless the proof of fraud is so 
strong as to lead the court to the clear conviction that it will, on the final 
hearing, be estahlished. The fraud set up and relied upon by the dé- 
fendait and intervenor is false and fraudulent représentations by the 
agents of the complainant in thîs: that they represented that the stock 
was fullypaid-up stock, whereas, in truth and fact, it was ooneof it 
paid up in money, and only paid up in part, and ^ to the extent of that 
part, by' transfer of plants or bakeries and manufactories at an estimated 
value as capital. The stock delivered to the défendant and intervenor 
was not paid up until it was issued to them, and was paid for by a 
transfer of the bakery and good-will; and then it became paid up, and 
ttiey were discbai^ed from ail liability to be made to contribute àâ share- 
holders . thérefor. The testimony as to what was represented by com- 
plainant's agents about the stock being paid up is conflicting; but, when 
viewed in connection with the circurastances under which the stock was 
received, fails to satisfy us, upon tbis preliminary hearing^ that any 
false représentations are proved to bave been made. The case ofthe 
défendant ai^d intervenor, set up in their cross-bill, whereby they oppose 
the aippoîntipent of a receiver, is that of parties who seek to. resçind a 
deed on the ground of frauda which upon this hearing they fail to es- 
tablish. 

So far >(?e httve eonsidïîred the question of appointing a receiver of the 
property in cbhtroversy inter partes, &nà mainly from the stand-point pre- 
setated by thedefendant's showing,and thereôn such appointment seeras 
proper, and we should accord it, but for an aspect of the case originally 
Sùggested by the défendant, when the case was pending in the state 
ootiTtij' apparèntly abandoned hère,; but sufliciently brought toour not'ce 
by the exhibits ofboth parties; We are nût satisfied that the com- 
plainant's business is légitimâtes' While the nominal i^urposé of the 
cômplainant's corporation, &S Statëd in its charter j is the manufacture and 
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sale of biscuit and confectionery, its real scope and purpose seems to be to 
combine and pool the large competing bakeries throughout the country 
into practically what is known and called a "trust," the effect of which 
is to partially, if not wholly, prevent compétition, and enhance priées 
of necessary articles of food, and secure, if not a monopoly, a large con- 
trol, of ïhe supply and priées in leading articles of breadstuffs. The case 
shows that an insignificant number of shares of complainant's stock was 
unconditionally subscribed for, apparently enoizgh to qualify directors; 
but the great mass was taken and held by irresponsible parties, to be 
used in parceling out as fuU-paid stock to such leading and success- 
fnl bakeries throughout the country as could be induced to come in on 
an agreed value of the property and a large estimate of good-will. Each 
bakery when secured to be carried on by its former managers, subject, 
however, as to contvjl of funds, territory, priées, and compétition, to the 
central management; ail profits pooled, and of course division thereof to be 
made on the basis of the stock assîgned to each bakery. Under this ar- 
rangement complainant has already secured the control, and pooled the 
business, of 85 of the leading bakeries in 12 différent states of the west 
and south, and is evidently seekjng more constituents. The act of oon- 
gress approved July 2, 1890, entitled "An act to protect trade and com- 
merce against unlawful restraints and monopolies," expressly prohibits, 
under severe penalties, "every contract, combination, in the form of trust 
or otherwise, or conspiracy, in restraint of trade or commerce among the 
several states," and déclares punishable "every person who shall monop- 
olize, or attempt to monopolize, or combine or conspire with any other 
person or persons to monopolize, any part of the conimon trade or com- 
merce among the several states." The enforcement of this act is, by the 
statute, devolved upon the circuit courts of the United States. The iirst 
and third sections of an act of the législature ofLouisiana, approved July 
6, 1890, entitled "An act to protect trade and commeTce against unlaw- 
ful restraints and monopolies, and to provide penalties for the violation 
of this act," déclare: 

"Section 1. That every contract, combination in the form of trust, or con- 
spiracy in restraint of trade or commerce, or to fix or lirait the amount or 
quantity of any article, commodity, or merchandise to be manufactured, mined, 
produced, or sold in this statç, is hereby declared illégal." 

"Sec. 3. That evei / person who sball monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons to monopolize, any 
part of the trade or commerce within the limits of this state, shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shall be punished by a 
fine not exceeding five thousand dollars, or by imprisonment not exceeding 
one year, or by both said punishments, in the discrétion of the court." 

In construing the fédéral and state statutes, we exclude froni consid- 
ération ail monopolies which exist by législative grant; for we think the 
Word "monopolize" cannot be intended to be used with référence to the 
acquisition of exclusive rights under government concession, but that 
the law-maker bas used the word to mean "to aggregate" or "concen- 
trate" in the hands of few, practically, and, as a matter of fact, and 
acçording to the known results of human action, to the exclusion of oth- 
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ers; to accomplish this end by what, in popular language, is expressed 
in the word "pooling," which may be defined to be an aggregation of 
property or capital belonging to différent persons, with a view to com- 
mon liabilities and profits. The expression in each law "combination 
in the form of trust" would seem to point to just what, in popular lan- 
guage, is meant by pooling. 

Now it is to be observed that thèse statu tes outline an offense, but re- 
quire for its complète commission no ulterior motive, sUch as to de- 
fraud, etc.; and, further, that the language is altogether silent as to 
what means must be used to constitute the offense. The offense is de- 
fined to "combine in the form of trust, or otherwise, in restraint of trade 
or commerce," and "to monopolize, or attempt to monopolize, any of 
the trade or commerce." To compass either of thèse things, with no 
other motive than to compass them, and by any means, constitutes the 
offense. One just and. décisive tçst ,of the meaniiig of the expression "to 
monopolize " is obtained by getting at the evil which the law-maker has 
endeavored to abolish and restrict. , The statutes show that the evil was 
the hindrance and oppression in trade and commerce wrought by its ab- 
sorption in the hands of the few, so that the priées wOuld be in danger 
of being arbitrarily and exorbitantly.fixed, becayseall compétition would 
be swallowed up, so that the man of small means would find himself ex- 
cluded from the restrained or monopolized trade or commerce as abso- 
lutely as if kept out by law or force. If this is the meaning of the de- 
fining words, does not this corporation, thus glutted with the 35 indus- 
tries of 12 States, disclose an "attempt to monopolize?" So far, there- 
fore, as the complainant's business is a combination in restraint of trade, 
■or is an "attempt to monopolize, or combine, in the form of a trust, or 
otherwise, any part of trade or commerce," as thèse words are properly 
defined, the law stamps it as unlawful, and the courts should not en- 
courage it. Aside from this, the complainant's business, even if lawful, 
being of the kind shown above, is not of that meritorious kind that it 
should be encouraged by a court of equity. The appointment of a re- 
ceiver by a court of equity is not a matter of strict right, but of judicial 
discrétion. Fosdick v. Bchall, 99 U. S. 235. It falls within that class 
of interlocutoiy remédies which courts must grant or withhold, accord- 
ing to a discrétion conscientiously exercised, Upon a considération of ail 
the facts which a cause présents, involving the rights of the parties and 
the interests of the public. The attempt to accumulate in the hands of 
a single organization the business of supplying bread itself to so large a 
portion of the poor, as well as thé rich, people of the United States should 
not befavored by a court of equity. It carries with it too much of dan- 
ger of excluding healthy compétition, thereby increasing the difïiculty 
to the gênerai public of participating in a most useful business, as well 
as adding to the possibility of multitudes of citizens being temporarily, 
^t least, comj elled to pay an arbitrary and high price for daily food. 

Whatever we may feel compelled to do, on the final hearing of this 
■cause, towardsBecognizing the complainant's légal rights, and compelling 
a faithless trustée to account, we are clear thatat this preliminary stage, 
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with our prèspnt impressiôna of thè character and generd scope of com- 
plàiDaiit's biasineasjtbe Court ought not, by the appointment of a re- 
ceiy.er,;to aid complainant to perfect, and perhaps to erilarge^ bis com- 
biHation or trust; ahd the refusai to appoint a receiver can resalt in no 
serious and lasting injury to complainant, because the sbares of stock of 
complainant company, forming the entire considération of complainant's 
purchase, bave been tendered in court, and may be impounded, to be 
bdd as security for any damages susceptible of p'oof resulting from de- 
fendant's œismanagement of the property pending the sait. The mo- 
tion for a receiver is denied. 



' MtntDOCK V. CiTV OF ClNaiWATI «{ al. 

(Ctrcùtt Court, 8.1>. Ohio, W. D. January 7, 1891.) 

UuinçiPAi., CoBPOBATioirs — Sthicst iMPsoysincitTs — Waitxb or Noncn ^ Dm 
FBOôiiss or Law, 

'■i' -'AU owDer ôf land Abatting on a Btreet, by petitlonlng for its ttnprOTeinenL and 
a^reelng, not oply to payhis ownassessments, but also to answer for any^iefictency 

' in thécollectibilitybf the assessments against other abuttlng owners, wairea bia 
'rigbtto notice or au-opportunity to be beard before theassessinentsareleviëd;' 
and tbç proceedingsof (be oity autborities, wbo levied the assessmentin the exer- 
cise, oftné powérconferredon tbem bylaw, and in compliancewltb the pétition, can- 
not afterWards beimpeached bVèiich abuttlng owner, as being without due procesà 
of la w, for the lacli of such notice or ^n opportunity to be heard. 

Samb-— Peîi,bpîi.ct op Action IN State CocKT. ,:, 

Tbe'institution of aboction inastatecourtbythecityagainsttbeabtitting owner 



ment rendsreâ in suob action wiu constitute due process of law. 
8. Samb-^Eepekai, Qoe8t;oiî. 

Wnetbèr^or not cotnplainànt is personally liable for an assessment made for the 
impro^emeoc of a sti-ëët befbre he' became the owner of property abntdng thereon 
la, BOt a. fédéral question. 

In Eqnity., 

I^rihinD. Jwes, for complainant* 

2%€o.,J5r<)r«<^n, for détendants. 

Jackson, J. ; The complainant seeks to enjoin the city of Cincinnati, 
its agents and; officers, from collecting or enforcing against hîm or hia 
property certain foot-lrônt assessments, levied and imposed to meet ôiidi 
defray the-expenses ihcurred in improving Grand, Hawthorn, and Phïl- 
lipô avenues, insàid dty, on which complainant's lot or parcel of grourtd 
bouoded and abiatted. It is not denied that th0 laws govèïiïîng the city 
of Cincinnati confer upon its autborities full power to make assessments 
to defray thé coats and expehsraof improving streets and avenues thérein 
by the foot-frant of the property bouhding and abutting upon such im- 
provement8.i!By Sections 2263, 2264, Rev. St. Ohib, the eity CoUncil âirë 
authQïized: itiOliyâsess thé costs and expenses of acquiring and of ioïpi'ovitig 
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strççts eitheï upôû fthe gênerai tàx-list^ in whiohcafee the assèsfeaient ia 
imposed upoB allthe taxable real and persomal property in the corporà-i 
4ion, or tbe saiine."niay be assessed-on thè abutting, and, such adjacent 
and coutiguous, or other benefited, lots and lands in. the corpqration, 
either in proportion; to the benefitswhieh may resuit from tbe improve- 
njônt, or according to thé value of the property assessed, or by the foot 
front of the property bounding and abutting upon the improvement, as 
the çouncil, by ordinance setting forth specifically the lots, and lands tô 
be assessied, may déterminé before the iriaprovenient is made%"> Such 
asâessments may; bjBmade payable in one or; more installménts^ and at 
aach timea as the.GOiiDcil may preseribe.: It cleàrly appears that thé 
«ity authoritieaidirècted the improvements, and made thé assessmenta 
in question ito defray thè expansés theréofjiin accordance with the pro- 
visions of tbe sMUtea relating to thé subject.; But it is claimed on be» 
balf ofcdmplâi'Riint that, although the lâws atothori2dn^ithë assessmenta 
«ômplained of wete oomplied with, ithey, ançi the; proceedings taken 
tbéreunder by thé; city authorities, are wanting in "due pràcess of law^" 
becaùse said asseasmf nts are allô wed and- peimitted to be lùade i without 
notice to, or a heaiâng; or an opportunity of hearing, byitheiowner or 
owners of the property to be assessed, and because, ijd fact, no noÉice waa 
gÏTOnto ,complainant,norany opportunity of iheadeg afforded Mm in 

ïelati01*therèto.^ ■(',;; n^ v .:./. ., !> v;:;: ■ ^ . t, , -i- i.M .:,r;...;^. 

: ;Tbis is ithe sole fédérai question preaeritéd by . thè reeord or involved 
iilitheicalsë. Tibè ieoâapluinant ireliesoipoq tbe opinion of thia court in 
the case of Soatt'.y, fMyiof Toledo, 36 Eedi Eep. 38S; in support of bis 
contention; : But thiséàaé is. dearly distinguishable, in iseveral important 
parti<!Ular8,ifrom that of Scott v. .:Ôi(yqf!Zbfocfo, ànd is not properly éon- 
tro^led by . that décision. It îs shown hère that complainant actually 
petitioned the board of publiciafiairs of Cincinnati for the improvement 
of.Hawtborn and Phillips avenues, aiid for the assessmentfor the whole 
cost of;8uch improvement, to be made and collected in 10 annual install- 
rbeûts, etc. ;, '^and in considération of thé city's making said improve- 
iiient|,";he, and. each ,of the signera of ,said i pétitions, agreed with each 
otii^c and with ^aid city, and jointly and teeverally bound himself, to 
makegood to the city any deficiency in tbe collectibilify of the assess- 
métit,; eaUsed by instifficiency of values of property ofi thosenotsig».iing 
thé pétitions. In respect to Grand avenue, bis predecesscr in title had 
signedabd presented to, said board a si milar pétition. In compliance 
with jsaid pétitions, after due and proper steps to ascertain the costs of 
the improvements, and the propriefcy of making tbe same, the board of 
public affairs rècommended the making of the improvements a$ked for, 
andi reported i to the council the necessary ordirianicea on tbe subject, 
wbicb were passed,; and assessmenta made, and directed to be collected 
ÏDi 10 iostaUtnents, on.thebasisof the foot front pf the property iaibutting 
çn, ' tbe improvements. Due notice of thosé pi'océëdings was given to 
CQQJiplainant. : lâfter advertising for bids, the worfc wasîetootandcom- 
pleted with the full knawledge and acquiescencebf complainant, Whilé 
^d jliétitiôiïà fpr; l^e im^irovement of said ayénue8idid'noti,i ins express 
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tenus, State upon what basis or plan the city authoritîes should make 
the assessments to pay for the same, — whether in proportion to the bene- 
fita which might resuit from the improvement, or according to the value 
of the property to be assessed, or by the foot front of the property bound- 
ing and abutting upon the improvement, — the petitioners set forth that 
they were severally the owners of property "represented by the foot 
front abutting upon" the avenues asked to be improved, and opposite 
their respective signatures the nnmber of foot front was given in figures. 
If the pétitions thus presented did not impliedly request that the assess- 
ment should be made on the foot-front plan or basis, it very clearly left 
that matter to the discrétion of the city authoritîes. TJnder such cir- 
cumstances, is complainant in position to claim that he hashad no notice 
of the assessment or opportunity to be heard in respect thereto? The 
proceedings on the city's part were in accordance with the provisions of 
law relating tô the subject. Those proceedings were had and taken at 
complainant's written request, and in conformity therewith. Can he 
now be heard to complain that there was a want of notice or opportunity 
to be heard in respect to what he had thus previously pedtioned 
should be done? He not only petitioned for the improvement to be 
made, but expressly requested that the assessment to pay for the same 
should be made and collected in 10 equal annual installments, and fur- 
thermore agreed to answer for any deflciency in the collectibility of the 
assessment caused by insufficiency of values of property of those abut- 
ting owners not signing the pétition. The Ohio décisions hold that the 
property 'owner,under such circumstances and conditions, is estopped 
from denying or impeaching the assessment. Whether or not such con- 
duct constitutœ a technical estoppel, it is not nece^ary to hère discuss 
or détermine. It is, however, a clear waiver of the right to insist upon 
notice, or an opportunity to be heard, in respect to steps taken or pro- 
ceedings had in pursuance of the property owner's express request. 
When the city authoritîes exercise power conferred by law at the instance 
and spécial request of the party to be assessed, and in the mode desired, 
it would be an anomaly in the law if such party could afterwards irapeach 
the proceedings, and hâve them declared void for want of notice or an 
opportunity to be heard. 

Proceedings, whether exparte or adversary, which resuit in the taking 
or depriving a person of his private property, are not wanting in "due 
proeess of law" if such person bas, in advance, consented to the same. 
His request that they should be had is the équivalent of notice, or a 
waiver thereof. It would be absurd to say that a party, who had, by 
written pétitions or power of attomey, requested or authorized a court 
of compétent jurisdiction to enter up a judgment against him for a given 
su m, or for a sum to be ascertained, was entitled to notice of what the 
court did under and in pursuance of his authority, in ordertogive valid- 
ity to its action. The judgment entered by the court without notice, 
but in conformity with the prayer of the pétitions, would not be wanting 
in "due proeess of law." The previous request by the party to be af- 
fected, for the exercise of power conferred by law upon public officiaU, 
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is the substitute for notice; and the proceedings taken in conformity with 
BQch request and the provisions of law are not subject to the objection 
of being wanting in "due process of law," for lack of notice to, or an op- 
portunity of hearing by, the petitiouer. 

Aside from the fect that the assessments complained of, or two of 
them, at least, were made at the spécial instance and request of com- 
plainant, and other owners of property abutting on the improvements, 
it appears thàt the city of Cincinnati is now proceeding by civil suit in 
the State court against complainant to coUect the assessments in question. 
To that suit complainant may interpose àny and ail défenses going either 
to the validity^ or regularity of said assessments. Said suit gives him a 
full opportunity, to be heard, and afforda him the privilège of presenting 
every objection that can possibly be made, either under the constitution 
of the United States or under the constitution and laws of Ohio, to the 
validity of the assessments. It cannot be questioned that the judgment 
which may be rendered against complainant in said suit will constitute 
"due process of law." 

Whether complainant is personally liable for the assessment made 
for the improvement of Grand avenue before he became the owner of the 
property abutting thereon, is not a fédéral question. If he or his prop- 
erty is held liable for that assessment, he, no doubt, may look to his 
grantors for indemnity under the covenants of their deed. In the fore- 
going respect, the présent case is essentially différent from that of Scott 
V. (My of Tokdo, 36 Ped. Rep. 386. Itis not properly controlled by the 
opinion in that case, but is controlled by the décision of the state and 
suprême courts in the case of Carry v. CampbeU, 8 Wkly. Cin. Law. Bul. 
174, cited by counsel for respondents, which presented the same ques- 
tions, and Under substantially the ^me state of facts. The conclusion 
of this court is that complainant's bill should be dismissed, with cosls 
to be taxed, and it is accordingly so ordered and decreed. 



TJhlb a al. V. BuBNHAH d d. 

(Ctreuit Court, S. D. New Ttork. Deoember 81, 1890.) 

1. DBPOsmoiu^MoTioK lo SnppBsss-^WixrHR or Ow bomons. 

Fallure to make a tlmely motion to suppresa a déposition is a walver of any ob- 
jection as to ttie manner of taking it 
S. Bame— NoTica oï Takïng. 

Notice under Kev. St. U. S. g 868, that plalntiff will proceed to take dépositions 
of certain witnesses in three différent cities on the same day, is not sucb reasoiiable 
notice as tbe statuts requires, and snob dépositions sbonM be suppressed. 
8. Saue. 

Wbere défendants' (;ounsel appears and objects to tUe taking of the dépositions 
on the ground that tlie ûotioe is unreasonable, the faot that he aftérwards pro- 
. oeeded to cross-ezamiue the witsesses is not a waiver of the objection. 
4. BàMs. 

It is not an answer to a motion to suppresa suoh dépositions that défendants havé 
given à similar notice of intention' to take dépositions. < . ; 
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' Àt Law. For'motion to remand, see 42 Fed. Rep. 1. 
Charly Pukd, for plaintiffs. ' 

EMhuRoca, foT détendant. 

Làcombe, Circuit Judge. As thîs case will be on the trial calendar 
for January 5th, and both sides are solicitons that the motions now un- 
der considération be promptly disposed of, a brief mémorandum is ail 
that can be filed with tbis décision. 

ta) The motion and the counter-motion for production on the trial of 
the books and papera of Jules Arbib & Co. were practically ^reed to 
by both sides upon the argument. An order may be taken requiring 
both parties to produce, on the trial, aU such books and papers whibh 
wra^ Irt their po^esàon, or under their control, at the time of the mrv- 
ice of notices of thèse motions, or which hâve since corne into their pos-' 
session or under their control. 

(6) The haotibn to suppress dépositions. No such motion is madeas 
to the dépositions of the witnesses examined in Kansas City, nor as to 
onciOf the witnesses (Charles Nechter) examined at Chicago. By not 
mâfcing a timely motion to suppress, the défendants must be deemed to 
hâve; waived any objections to the manner of taking the testimony of 
those' witnesses. Motion is made, however, as to the other Chicago wit* 
ness, (Pilotte,) and as to the déposition taken in St. Louis. It appears 
that, on Novembef 24th, plaintiffs' counsel served a notice under section 
868, Rèv. St. U. S., that he wouid, on November 29th, proceed to take 
the dépositions of certain witnesses at St. Louis, Mo., and would also, 
on the same day, proceed to tàke the dépositions of certain other wit- 
nesses at Chi<Mgo, 111. Under the same section he also gave notice, on 
November 24th, that hé would proceed to take the dépositions of vari- 
ous witnesses at Kansas City, Mo., on November 28th. On the last^ 
named day the examination of witaess^ was b^un in Kansas City, and 
such examination was actually in progress on November 29th; in fact, 
it was not completed till some time subséquent to December 6th. Mo- 
tion to suppress the dépositions taken at Chicago and St. Louis is now 
made, upon the ground that, under the circumstances, no such reasona- 
ble notice as the statute requirps was given. The motion should be 
granted. The practîce pursued was whoUy irregiilar. The method of 
taking testirnony by déposition, allowed by section 863, is a çonvenierit 
one; and when, for any reason, greater elasticity in eonducting an ex- 
amination than would be possible undér a commission with written in- 
térifcigatories ië désired, it is a nsefdl substitute for the latter modçi. ' But 
it was never intended by the framere of that section that a party might 
be àble to conipel hiâ adversary, perhaps at enormOus cost; to retain 
and fully instruot ééparate counael in a dozen différent cities. Moreover, 
his Personal présence might well be necessary to secure, by suggestions 
tbjhi^ çoùhËel.'stiidh proper crossiéxamination as would prevenVa fajlure 
of justice. Nor coûid he, in many cases, détermine, in advaufee of the 
direct ej^amin^t^on, in which one pf a dozen différent places his pei^sonal 
àttendance might be mcmt requ^red. The party taking such siiaaùljane- 
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Otp ,^f®9sî|îo|)(8 , i^paI4: iHçt neceesariîy ^xpeifisnce th»! Bamte eft&bartaasi 
ifçj^t, iipr , by mçang , «>f farefully . prépare^ jeritten questions, S he might 
^fpiy, intrust the examinatipn toiçlerks, orevea to itije ofBcer taking the 
déposition. Such.a pmotice should not; be saootiqBed by; the* court; it 
wpuld bç uiireaspnabl©, and grossly oppressiye» Whoevèr.«e«lïs to; avail 
çf the provisions pf section 863 must soregulateibis notice thât the op- 
ppçite party and hiscoupsel may be abJ,e îto attend, at the place; and time 
Ha,nièd„entirely unhampered by other engag^epts wbich fce hinpself 
bas iipposed upon them;. , The défendants hâve OPt waived tbe objection . 
Both at St. Louis and at Chicago they appeared by counsel spècialiy re- 
tained;)for the ptirppsfi,(and objected i upon; the eixpresa ground that the 
notice given was unreasonable. That thereafter such counsel endcav- 
prçd, as best he cpuld, tP cross exanûne is immateriaL The plaintiffs' 
f:!9nnsel was duly notified that hia practiçe tras iw^ular before he b^an 
iojî^'ke the testimony, and if he persisted io gping on, in the face df thé 
obj^tipn,, he ; did so at his own risk* ■ None of the cases citéd by the 
piaiffltiffs.' counsel sustain his contention that the objection was waived 
^y QITOss^xamination, because in none of them was the objection spe- 
çiflçally taken before the direct exarpination began. Moreover, in niany 
of tliem the objections were teobnical, and dealt with matters bf mère 
forpa; the objection hère taken is fiubstantial and fundamental. Nor is 
Itasuffiçient answer to this motion, that the défendants havethemselves 
given a similar notice for taking ,tl^ dépositions of witnesses in Kansas 
City^d in Louisville, Ky., on Depember 2fith and 3l6t, rrapectively. 
It wifl be time enough to deal iiyith those dépositions when they reach 
hère.;, .if the examination intheone place should continue so long as to 
in^e it unreasonable to expect tiie same oounsel and tbe same party 
tp attend to the other, then the; défendants' practice wiJl be as irr^u- 
lar.a,8 the plaintiffs' has been, and upon proper objection and motion 
their testimony will probably share the same fate as that of their adver- 
saries. 

(c) The motion to be relieved from the stipulation to try the case on 
January 5th is morè difficult to dispose of. T^he conflicting affidavits 
of both sides are numerous ànd léngthy; Onè ôf the plaintiffs is hère 
from Saxony waiting for the trial, and it will undpubtedly be a hard- 
ship to him to allow a further postponement. It is to be borne in mind , 
however, that apparently the great bulk of the testimony ïs to be taken 
oUtSÎdë pf this city,— a fact WhiQh must bave been known tp his coun- 
Bel from the beginning of the case; and that, although issue was joined 
iii[ February, the motion to rettiand to the state court decided in May, 
and note of issue for the October term was flled in September, no steps 
were taken by the plaintiffs to secure any of this testimony until the lat- 
ter part of November, except the issuing of a commission to Bremen, 
which was evidently intended to obtain évident» of no speci^ moment, 
as the plaintiffs' counsel felt able to press ibr trial on Decenober 6th, 
without waiting for its return. Had the testimony of the Missouri wit- 
nesses been taken a iponth e^rliey, the varions m?itters, now, the subject 
of discussion, wpuld hâve been presented to the court sooner,,' or tbe de- 
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fendants' lâches in presenting their side of the case would be more ap- 
parent. In view, Ûierefore, of the fact that when the case was first 
reached for trial the défendants were under a stay, (till the return of the 
Bremen commission;) that their counsel was then. actually engagea; 
and that the voluminous Kansafi City dépositions were then being taken, 
presumably requiring the attendance of party as well as counsel, — I am 
inclined to grant the motion to relieve the défendants from the stipula* 
tien, leaving the trial judge, when the case next appears on the day cal- 
e;idar, to make such disposition of it as a just regard for the rights of 
both parties may then suggest. 

(d) The motion to amend the answer. Under the pleadings as they 
stand, the défendant seêms to be sufficiently protected, except possibly 
as to the défense of paynlent. If the plaintiffs on the trial show sales 
(and contracts for sale) of their goods to the défendants, through Jules 
Arbib & Co. and Auffmord & Go., as mère selling agents, and it further 
appears that the défendants were chargeable with knowledge that thèse 
firms were such agents only, then it would seem that they should hâve 
availed of that knowledge earlier in preparing their défense, and should 
not hâve waited so long beforô moving to amend. If they were not so 
chargeable, or if from the complaint taken, in connection with the trans- 
actions which form the subject-matter of the action, they were fairly 
warranted in assuming that it was not for the purchases from those firms 
that they were called upon to aecount, the court can, upon the trial, al- 
low such amendment as will enable them to show that those purchases 
were paid for. In order, therefore, that an amendment at this stage of 
the case may not be availed of as an excuse for further postponement, 
I shall deny the motion without préjudice to its renewal on the trial 
should the évidence warrant it, and without préjudice to its renewal a» 
a chambers motion should there be a further adjournment of the trial. 



Chase v. United States. 
(Cé-euU Comt, D. Indiama. November, 1890.) 

CLAIMS AOAINST UNITBD States— AntHOBlTT—POSTMASTBB G-BNEBAl. 

Under Act Cong. Maroh 3, 1861, §10, (12 St. at Large, 220,) providing that«nooon- 
tract or purchase on bebalf of the United States sball be made unless the same i» 
authorized by law, or is under an appropriation adéquate to its fulfillment, " thô 
postmaster gênerai is not empowered to lease on behalf of the government a build- 
ing for a post-offlee for the term of 30 years, and such lease, taken by the postmas- 
ter in May, 1870, cannot be enforced agalnst the government after it has vacated 
the premises. 

At Law. 

A. 0. Harria, for plaîntiff. 

SmUey Ohamberà, U. S. Atty. 

Gresham, J. On July 17, 1866, John K. Snider '"leased to the United 
States for a term of 10 years a lot, and building standing thereon, in the 
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city.so;f liafayette, Ind., to be occupied as a post-office. The lessee 
hald rthe pj-èpiises until December 24, 1869, when the building was de- 
stroyed by fire; the lessor, in the mean time, having conveyed the title 
and bis interest in the lease to James Montgomery. On May 1, 1870, 
Monfgomery executed a lease to the United States, represented by John 
A. J. Cresswell, then postmaster gênerai, for described portions of a 
bnilding, which Montgomery covenanted in the instrument he would 
erect upon the same lot. The lease was for a t«rm of 20 years, at an 
annual rental of $1,500, payable in equal qnarterly installments. The 
lessor agreed, at bis own expense, to furnish and keep in repair, to the 
satisfaction of the postmaster gênerai,' ail boxes and fixtures necessary 
for a post-office. Montgomery erected a building according to the terms 
of the lease, and the lessee went into possession. On April 15, 1870, 
Montgomery assigUed bis interest in the lease to Chauncey C. Tuttle, 
who, on February 10, 1871, assigned to Hiram W. Chase. Chase died 
JanUary 25, 1889, testate, and the plaintiff duly qualified as executrix 
of the will. The lessee, on May 1, 1886, without complaining that the 
lessor or any of his assignées had failed to comply with the terms of the 
lease, vacated the premises, and refused to pay rent thereafter. The 
déclaration avers thatj after the assignment to Chase, and while the 
premises Tvere occupied by the lessee, Chase from time to time laid out 
and expended for furniture, fixtures, and required changes, $2,000, and 
that he was engaged in making further repairs and additions, at the re- 
quest of the postsd officers, when the premises were vacated. Judgment 
is demanded for $6,000, the rent claimed for the unexpired term of the 
lease. The défendant demurred to the déclaration. 

The executive officera of the government hâve no power to bind it by 
contract, unless there be statutes expressly or by clear implication au- 
thorizing them to do so. The annual appropriations which are made 
by congress to defray the expenses of the executive departments do not 
authorize heads of those departments to bind the government by con- 
tract beyond the time for which snch appropriations are made applica- 
ble., It is true that when this lease was executed it was theduty of the 
postmaster gênerai to establish post^offices for the convenience and ac- 
commodation of the people, and that an appropriation had been made 
to enable him to discharge that duty and pay rent for that year. This 
authorized him to lease buildings, not for a term of years, but for one 
year,—- the time for which the appropriation was applicable. If the 
postmaster gênerai was authorized to lease the premises for 20 years, he 
was authorized to buy them for the government in fee, and it will not 
be contended that he could bave done that. Section 10 of the act of 
March 2, 1861, (12 St. at Large, 220,) provides that-r- 

"No contract or purchase on behalf of the United States shall be made un- 
less the sàme is authorized by law, or is under an appropriation adéquate to 
its fulflUment, except in the war and navy departments, for clothing, sub- 
aistence, f uel, quarters or transportation, which, however, shall not exceed 
the current necessities of the year." 
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There was ao' statatè ib forôe ob the 4tti dày of ÎFebruary, 1870, or 
the ISt day bf May of th« same year, otter than that in which an ap- 
proibriàtîon wàs inade to pay for the use bf buildings bccrlpied as post- 
offices, which autliorized the pbstmaster gênerai to make a contract of 
lease; The tenancy commenced on the Ist day of May, 1870, and coii- 
tinued from year to year nntil the Ist day of May, 1886, when the 
govemment abahdoned possession and refused to pay rent thereafter. 
If the premises had been held longer, but less than a year, the govem- 
metit might bave been liable for another full year's rent as tenant by the 
y^r. 

Démarrer sustained. 



Hase v. Bbown d ci. 

iCircutt Cou/rt, S. D. Kew rbrfc Janaary », 1891.) 

1» Taiatios of Costs^Deposition Pbes— TraveUng Expbnseb. 

In the second circuit, the rule is settled in favor of taxing the fées for taklng 
dépositions bef ore the examltter, pursuant to e^ultj rule 67 of tbe suprême court 
of the United Btates. 
S. Samb— Peintino Bbcords and Bbibfs. 

In the second circuit, the charge for prlnting records and briefa in compliance 
-«rith tbe circuit court rules will m taxea, 

8. SaMB— WlTITEBS' EXFENSEB. 

Where, in talcing dépositions, an adjoumment: for so longatimQ as to warrant 
witnesses in returning home between appearances is had by the fault of the nn- 
saocessfttl party, the addltlonal traveling expansés wlU be tazed to him. 

For opinion on the merits, see 37 Ped. Rep. 783, and ante, 288. 
Briesmi & Knavih, for complainant. 
WaUer D. Edmond», for défendants. 

Lacombe, Circuit Judge. This is an appeal by the complainant from 
the taxation of défendants' costs. 

1. Hia Srst exception is to the item of "déposition fe^, $60." This 
includes the taking of the testimony of 24 différent witnesses before the 
examiner, pursuant to rule 67 of the equity rules of the suprême court. 
The dépositions of thèse witnesses were admitted or used in évidence on 
the trial. The complainant cites the cases of Strauss v. Meyer, 22 Fed. 
Rep. 467, and of fuck v. Olds^ 29 Fed. Rep. 883, in support of bis con- 
tention. In this circuit, however, the question bas been settled the other 
way, and no sufficient ground for reconsidering the views expressed in 
the earlier décisions is shown. The clerk's taxation in this particular is 
therefore affirmed. Bêmpsm, v. Brooks, S Blatchf . 466 ; Woostar v. ffandy, 
23 Fed. Rep. 49; ^pill v. Manufacturing Go., 28 Fed. Rep. 870; FaOoryv. 
Corning, 7 Blatchf. 17. See also the opinion of Judge Jacesok in Mg- 
ham V. Pîerce, 37 Fed. Rep. 647. 
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2. Complaînant next objects to the charge for printing the record and 
brief, in oompliance with the rules of this court. Whatever may be the 
décisions in other circuits, it is settled in this circuit that this is a proper 
item of disbursements. Cir. Ct. Rule May 18, 1878; Dmnis v. Eddy, 
12 Blatchf. 195. . 

3. The défendants aiso hâve appealed from the clerk's refusai to allow 
more than one traveling fee to the same witness, when the taking of his 
testimony required his attendance on several différent occasions, and in- 
tervais between the witness' successive appearances were so long as to 
•warrant his return to his home, and therefore require, addii'.onal travel- 
ing expenses to secure his attendance on the adjourned day. In only 
one of thèse cases, however, does it appear from the record that such ad- 
journment was caused by the sole fault of the complainant. For that 
attendance, the additional traveling fées may be allowed. In ail the 
other cases the clerk's taxation is affirmed. 



NoBBis a al. V. United States. 
(Circuit Court, W. D. LoulHana. Januaiy 6, 1891.) 

1; AcnoR wb Timbbr Cut on Pdbuo Land— BtrRDEW o» Peoof. 

Where, io an «ction by the United States to recover the value of Ipgs cut on pnblio 
land, the plaintiff's évidence shows that the défendant purchased from the tres- 
passer and converted to his own use a large numbér of logsj among which wère 
some of those cut from the public land, the burden is on the défendant to show that 
ail the logs É6 bougbt by him were not so eut. 

S. Confusion ov Goods. 

Where the logs so cut were mized in the river with a large quantity of other loga, 
so that the identical logs could net be conveniently separated, the United States 
thereby acquired a proportionate interest in the entire mass of logs, under Rev. 
Civil Code La. art. 528, which provides that, "whén a thing has been formed by à 
mixture of materials belonging to différent proprietors, ♦ * • if the materials 
cannot be sisparated withottt inconvenience, their owuers acqnire is cbmmon the 
pro rata of the thing. " 

Ai Law. Error to district court. 

J. L. Bràdford, for plaintiffs in error. 

M. C, Elstner, U. S. Atty., for défendant in error. 

Paedeb, J. The United States brought suit in the district court for 
this district against the défendant Mrs. Norris, as executrix of Mrs. Ma- 
tilda Jones, for the sum of $1,507, with légal interest from judicial de- 
maùd for the manufactured value of certain logs unlawfully and tor- 
tiously cut and removed during the summer and fall of 1884 by one 
George Airhart, in Calcasieu parish, a knowing and willful trespasser 
Tipon public lands of the United States, which said logs cut and re- 
moved were by said Airhart sold and delivered to ihe said Mrs. Jones, 
abd by her conyerted to her own use. The pétition çharged that Mrs* 
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Norrîs was liable as executrîx of Mrs. Jones, and individually as one of 
thé heirs of Mrs. Jones. The défendant appeared, and filed exceptions 
to the plaintifPs pétition: (1) That, as she was sued as one ùf the 
heirs of Matilda B. Jones, the other co-heirs should be joined as the de- 
lendants; (2) that as executrix of Mrs. Matilda B. Jones, if liable at ail, 
[ail of which was denied,] she, the said executrix, is only bound to 
make civil réparation for the same, and is not bound for punitive dam- 
ages, ïhereafter the court ordëred "that the exceptions filed herein in 
behalf of défendants stand as an answer." A jury being impaneled, the 
cause was heard and submitted, the jury finding a spécial verdict as fol- 
lows: 

" We flnd spécial facts that 300 logs were ont by Airhart from public lands 
as a trespasser; tliatbesides this 300 logs he eut 300 froin hisown land; that lie 
put the 600 into the river; that Norris, the défendant, bought flve hundred and 
forty of said 6001ogs from Airhart; thatNorris paid Airhart $520 for the lôgs 
(540) bought from him ; that $520 was paid for the whole of the logs, and 
Airhart received from Norris, défendant, one-half of the $520.00 for logs 
cutby Airhart as a trespasser, and is liable therefor to plaintiff; that the 300 
logs eut by Airhart as a trespasser, 270 of which reached Norris, défend- 
ant, and which were paid for by him, averaged 225 feet to the log, worth five 
dollars per thousand, and 50c. stumpage for 135trees; that Norris in purchas- 
ing from Airhart was in good faith." 

Thereupon the court rendered judgment in fayor of the plaintiff, and 
against the défendant, the executrix, in the sum of $243, with légal in- 
terest from May 13, 1887, until paid, and ail costs of suit. The amount 
of the judgment seems to hâve been arrived at by calculating the num- 
ber of feet in 270 logs at 225 feet to the log, and then by allowing $4 
per thousand as the value for which défendant was responsible. If the 
verdict had been foUowed, the judgment should hâve been, in one as- 
pect, for $260, the amount which Norris paid for the logs, and for which 
the verdict says the défendant is liable, or for the sum of $303.75, the 
actual value of the timber converted, at $5 per thousand, as found by 
the jury. This error, however, if error it be, is one in favor of the ap- 
pellant, and she cannot complain thereof. 

On the trial of the case the court charged the jury as follows: 

"That if the jury are satisfled from the évidence that the logs, or any part 
thereof, alleged in the pétition to hâve been sold and delivered to défendant 
or her agent, were, without any fault or act of hers or her agent, and before 
the same came into his or her possession and control, mixed up in a large mass 
of other logs of several thousand in number in such a way that the identieal 
logs described in such pétition could not be convenlently separàted from the 
mass, and that défendant, after such admixture, purchased and received deliv- 
ery of such a portion of the mass as had by the several owners thereof been set 
apart as équivalent to the pro rata interest therein of George Airhart, then 
they should flnd for the government for the number of logs thus taken out of 
the màss by défendant, unless she can show by satisfaetory évidence that 
such number did not contain any part of the logs described in pétition as eut 
from the particular lands therein set forth." 

To which charge the défendant excepted, and reserved a bill of excep- 
tions, and the défendant requested the court to charge—^ 
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" That if the jury are satisfied from the évidence that the logs or any part 
thereof , alleged by the pétition to hâve been sold and delivered to the défend- 
ant or her agent, veere, without any faiilt or act of hers or her agents, and 
before coming into her or her agents' possession and control, mixed up with 
a mass of other logs of several thousand in number in such a way that the 
Identical logs described in the pétition could not conveniently be separaled 
from the mass, and tlial défendant, aftersuch admixture, purcliased and re- 
ceived delivery of such a portion of said mass as had by the several owners 
thereof been set apart as équivalent to the pro rata interest therein of George 
Airhart, then they should flnd oniy agitinst the défendant for the number of 
logs thus delivered to défendant out of the gênerai mass vyhich the évidence 
shows were actually eut and removed from the lands described in pétition." 

Which charge, as requested, the court refusée! to give, and the défend- 
ant excepted to such refusai and reserved a bill of exceptions. 

The défendant prosecutes this writ of error, and assigns as error the 
charge as given, and the refusai of the court to charge as requested. Ap- 
pended to the bills of exceptions is the following statement by the court: 

"In this case it was shown by the évidence, not iu any way contradicted by 
the défendant, that George Airhart eut from public lands, as a trespasser 
thereon, a number of logs; that he put ail the logs so eut in the river, uiid in 
the usual way they were ttoated in small cribs or single logs a distance below, 
where a man employed, not as agent of any one, in the business of collecting 
and booming timher, catight the logs so eut by Airhart, and a large lot bf 
other logs, and boomed them together. The Same man put ail the logs, sev- 
eral thousand in number, indiseriininately into cribs or blocks of logs, piitting 
some logs of one brand with some of another brand into the same crib. Then 
the défendant Norris became a purehaser of a number of thèse cribs of tim- 
ber, and in settlement for the number purchased by him he paid Airhart for 
the number of logs orfeet of tiniber which he had, as was notdenied, put into 
the river. The logs purchased by the défendant were ail, eaoh of them, branded 
in the mark of their respective owners. It was shown that the man who 
boomed the several thousand logs and cribbed them kept a list of tlie différ- 
ent brands in each crib. This hst was kept by him in the interest of the 
purchasers and owners of the logs. It was shown, too, without dispute, that 
when the man had finished putting ail the logs in the cribs, the several dif- 
férent owners of the logs agreed among themselves, instead of claiming the 
logs of their respective biands, to take logs in the cribs showing sufficient 
feet in timber to satisfy their claims or shares in the whole number of logs so 
boomed and cribbed. On this undisputed sliowing the court cliarged that 
the plaintifE should recover for the wTiole number of logs put in the river by 
Airhart as a trespasser on public lands, because défendant paid liim (Airhart) 
for that number of logs; and, if défendant did not, as a fact, get any of the 
particular logs so eut by Airhart, it was within bis power, and it was incum- 
bent upon him, to show how many he did get." 

Counsel for appellant complains that the effect of the charge as given ia 
to relieve the plaintiff from the conséquences of a plain failure to foUow 
his property by compétent évidence into the possession of the défendant, 
and to allow the plaintiff to eke out his case by requiring the deléndant 
to prove affirmatively that the certain logs he did receive were not the 
logs unlawfuUy taken from the plaintiff by a third party. 

The plaintiffs' right to recover against the défendant is based upon the 
proposition that their property came to the possession of Mrs. Jones, 
v.44F.no.lO— 47 
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ând was converted by her to lier own use. As it is not charged that 
Mrs. Jones was à trespasser, the défendant cannot be liable simply be- 
(»use Mrs. Jones boûght and paid for the plaintiffs' property. She 
must bave also received it and converted it. 

The charges given and refused are based npon the proposition, and it 
seems to be supported by the évidence as stated, that the logs claimed 
by the United States had been mixed up in a large mass of other logs, 
of several thousand in number, in such a way that the identical logs 
claimed by the United States could not be conveniently separated. The 
défendant bought a number of thèse cribs. It is a fair inference that 
in the cribs were some of the identical logs belonging to the govern- 
ment. In the nature of things, the plaintiffs could not prove how many 
of thôse logs actually came to the defendant's possession. According to 
the statement of the court, it was within the power of the défendant to 
show how many of the identical logs claimed by the United States came 
into Mrs. Jones' possession. The statement of évidence shows that the 
information was kept in the interest of the purchasers, and therefore the 
court says "it is a matter peculiarly within defendant's knowledge." 
Wharton in bis work on Evidence, (volume 1 , § 367,) sàys: "It bas been 
sometimes said that, when a fact is peculiarly within the knowledge of 
the party, the burden is on him to prove such fact, wtether the propo- 
sition be affirmative or négative." In Ford v. Simmons, 13 La. Ann. 397, 
the suprême court of the state of Louisiana holds: "The onus probandi 
lies upon a party who is obliged to free himself from liability by prov- 
ing a fact, when the knowledge of it is supposed to be more within bis 
reach than that of bis adversary." In Bowman v. McElroy, 15 La. Ann. 
663, the same court lays down the rule: " Where one of the parties to a 
suit bas more means pf knowledge concerning the matter to be proved 
than the other, the onua is on him;" citing, among other authorities, 1 
Greenl. Ev. § 79. From an examination of the above and other author- 
ities, I am of the opinion that in cases like the présent the plaintiffs 
must niake out a case of liability on the part of the défendant, and then, 
if the exact extent of the liability dépends upon évidence not within 
plaintiffs' power to produce, but peculiarly within the defendant's, the 
ruling putting the burden on the défendant may be cautiously applied. 
In this case the plaintiffs show, b}' a presumption fairly arising from 
the facts proved, that a part of their property came to defendant's pos- 
session, and was converted. They failed to show exactly the extent bf 
the possession and conversion, but they show that défendant bought and 
paid for the whole amount in controversy. In this state of the proof, it 
seems as though the application of the rule in question would work very 
little if any hardship to the défendant. 

I am of the opinion, however, that the charge complained of bas other 
grounds to support it. It is heretofore shown that the basis of the judge's 
charge was that the logs of the United States had been mingled indis- 
criminately with a mass of other logs, of several thousand in number, 
in such a way that the identical logs could not be conveniently separated. 
Under sudk a state of facts, the law of Louisiana provides as foUows: 
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" When a thing bas been formed by a mixture of other materials belonging 
to différent proprietors, neither of which can be considered as the principal 
substance, if the materials can be separated, the proprietor, without whose 
consent the mixture was made, may demand the séparation. If the materials 
cannot be separated without inconvenience, their owners acquire in common 
the pro rata of the thing in proportion to the quantity, quality, and value of 
the materials belonging to each of them." Kev. Civil Code, art. 528. 

Under this article, after the logs of the United States were commingled 
with those of other log-owners, so that the materials of the mass could 
not be separated without inconveriience, the United States acquired, in 
common with the other log-owners, the pro rata ownership of the mass. 
The évidence shows that by agreement this same pro rata ownership was 
allowed to Airhart, the trespasser, and that this same share was sold to 
defendant's testatrix, and was received and converted jby her. It was 
for this share that the charge held thé défendant liable. The suit is one 
in which the United States are following their property practically stoien 
from them, and they hâve the right to foUow it through ail the changes 
it went through, as long as identity was possible. 

Upon considération of the whole case, this court is not prepared to 
hold that there was error in the charge given, or in the refusai to charge 
as requested. The judgmeut of the district court will be aiiirmed, with 
costs; and it is so ordered. 



NoBRiB et al. V, Vsttbd States. 
{Circuit Covat, W. D. Lmii»Uma. January 6, 189L) 

AcmON POB TiMBEB CUT FEOM PCSMO liAND— VERDICT. 

In an action by the United States against an executor for the value of timber 
eut from public land and sold by the trespasser to defendant's testator a verdict 
findlng that the trespasser eut the logs, and that défendant grot them without flnd- 
Ing that the logs were eut from the land described in the pétition, or from govern- 
ment land, or that they ever came Into the possession of detendaui's testator, is in- 
sufQcientto sustaln a judgment against défendant. 

At Law. Error to district court. 

J. L. Bradford, for plaintiff in error. 

M. 0. Slstner, Dist. Atty., for défendant in error. 

Pakdee, J. The United States brought suit against Mrs. Annie E. 
Norris, wiiè of William B. Norris, executrix of the last will and testa- 
ment of her deceased mother, Mrs. Matilda B. Jones, to recover the 
value of certain, timber or trees eut from the public lands of the United 
States, viz., N. E. i of N. W. i, and N. W. i of N. E. i, sec. 7, T. 
S. 7, R. 7 W., La. meridian, N. 0. land district, and also E. } of N. 
E. J of said section, being vacant publie lands, by trespassers, and un- 
lawfully converted by the said Mrs. M. B. Jones, in her life-time, to her 
OWJ3 ase. Saià Mrs. Norris pleaded several exceptions and a gênerai de- 



740 ÏBDEEAL KEPGRTEE, Vol. 44. 

niai, arid thereafter, the case coming on before the court and jury for 
trial, the jury rendered the folio wing verdict: 

"We, the jury, flnd as facts in this casethat Parker eut two hundred and 
twenty legs from the land subseqtiently entered, to-wit, S. J, K. E. J, S. B. 
J. N.W. |, sec. 7, T. S. 7, R. 7 W. This cutting was made in 1883 and 
1884, an(^ that saidlands were entered and paid cash for entry September 27, 
1886; that Parker never lived upon nor entered upon or improved the said 
lands, and is net living on said lands to-day; that Parker eut forty logs ofE E. 
J, same section, valant lands; that Norris goL thirty of the last-named loga 
and on^ hundred and eighty of the flrst-named logs, the logs averaging two 
hundred and twenty-flve feet, and worth flve dollars ($5.00) per thousand at 
the bay where Norris received them, and flfty cents a tree standing, for ona 
hundred and flve trees." 

Upon this verdict the court rendered the folio wing judgment: 
"In this case, tfy reason of the verdict of the jury, and by reason of the 
law and the évidence being in favôr thereof, it is ordered, adjudged, and de- 
creed that the plaintiffs dd hâve and recover of the défendant, Mrs. Annie E. 
Norris, executrix, the sum of one hundred and eighty-nine dollars, ($189.00,) 
with légal interest from May 13, A. D. 1887, until paid, and ail costs of suit." 

Frôm this judgment this writ of error is prosecuted. On the trial 
several bills of- ex;ception were taken to the charges and refusais to 
charge on the part of the court. It does not seem necessary to consider 
them, because it does not appear that the verdict as above recited war- 
ranted any judgment whatever against the défendant. The 220 logs 
found to hâve been eut by Parker in 1883 and 1884 are not found to 
hâve been eut upon any lands described in the pétition, and there is no- 
where in the verdict a finding that any of the logs found to hâve been 
eut by Parker were eut off from government lands, or ever came to the 
possession of defendant's tesfatrix. The verdict does not appear to war- 
rant any judgment whatever against the défendants. It is therefore or- 
dered, adjudged, and decreed that the judgment of the district court in 
the case of Mrs. Annie E. Korris be avoided and reversed, and that the 
case be remanded to the district court, with directions to award a trial 
de nom. 



United States v. Noreis et al, 

iCircvAt Court, W. D. Louisiana, January 5, 1891.) 

Ebvibw oh Appbai.— Evibbncb not Prkservbd in Becokd— Instructions. 

Where, in an action by the United States to recover the value of timber wron^- 
fuUy taken from public land and sold by the trespassers to the défendant, the évi- 
dence is not preserved in the bill of exceptions, the ruling on instructions as to 
measurè of damages, based upon the assumption that defenQant..boughtthe timber 
in good laitb, cannot be assigned as error. FoUowing U. S. T. Wingate, arttet l'^B, 

At Law. Error to district court. 
M. Ci Elstner, for the United States. 
/. Li Bradford, for défendant in error. 
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Paedee, J. The United States having sued the défendant Mrs. Annie 
E. Norris, wife of William B. Noms, for tlie sum of $3,000, for the 
value of timber unlawfully eut by trespassers on the public iands, and 
converted by the said del'endants to their own use, recovered a verdict of 
$105, upon which judgment was rendered for the sum of $105, with 6 
per cent, interest thereon, etc., from which judgment the United States 
prosecutes this writ of error. 

The only errors assigned relate to the charges and refusais to charge 
by the court, as set forth in the foUowing bills of exceptions: 

"Be it remembered that upon the trial of this cause, the évidence being con- 
cluded, the court, among other things, charged the jury as toUows, to-wit: 
* That, the défendant being in good faith in the purchase of tlie timber in 
open market, and at the usual place for delivering legs to her mill, the gov- 
ernment can recover against défendant only the value of one dollar ($1.00) 
per thousand at or on the land where the timber was eut ready for hauling,' 
— to which ruling plaintiffs excepted, and took tins their bill of exceptions, 
and ask the same to be entered of record. Be it further remembered that the 
plaintiffs ask the court to cliarge the jury as foliows: ' If the jury finds thàt 
W. B. Norris, agent for the défendant, purchased the timber in question at 
or near hls mill, or in the water-way leadiug thereto, they will flnd against 
the défendant in the sum of flve dollars per thousand; or, if they flnd that he 
paid for said timber flve dollars per thousand, they will iind for that sum,' — 
■which charge vvas refused by tlie court; to which refusai, as well as for the 
charge given, plaintiifs excepted, and tender this their bill of exceptions, and 
ask the same to be entered of record," etc. 

Thèse bills of exception recite no évidence, and the case seems to be 
identical in ail respects with that of U. S. v. Wingate, lately decided in 
the circuit court for the eastern district of Texas, reported ante, 129, 
and for the reasons there given the judgment of the district court musi 
be affî.rmed. 



United States v. îîobbis et al. 

NoEEis et al. v. United 8tates. 

{Circuit Court, W. D. Louisiana. January 5, 1891.) 

At Law. Error to district court. 

M. C. Elstner, U. S. Atty. 

J. L. Bradford, for Mrs. A. E. Norris. 

Pardee, j. The United States brought suit in the district court against 
the défendant to recover the value of certain timber and logs unlawfuUy re- 
moved by trespassers from vacant public Iands, and by the défendants received 
and converted. Af ter varions exceptions were flled, which seem to hâve been 
disregarded because flled too late, the défendant flled a gênerai déniai. A trial 
■was had before a jury, which found a verdict for the plaintiff , and against the 
défendant, in the sum of $687.50, whereupon the défendant flled a motion for 
a new trial, on the ground that the verdict was excessive, and contrary to the 
lavn and the évidence. The motion for a new trial appears to hâve been dis- 
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posed pf by agreement between the parties that it should be granted, for 
thereafter, without inentioning it.-a waiver o£ trial by jury was entered and 
tbe cause was submitted to the court. The court found the foJlowing state- 
ment of facts: 

"Henry Gill, in 1877, desiring to enter the following described lands: N. i N. 
E. h 8. W. h N. E. h N. E. i. N. W. i, sec. 13, in T. S. 7, R. 8, W.. lying In Loa- 
isiana, Calcasieu parish. public lands at that time,— Gill made application and affl- 
davit under homestead laws, and paid thirteen and ninety-seven one-hundredths 
dollars (113.97) as the fee required by the government. He did not go upon the 
lands, and made no improvements thereon at any time or lîind; that in 1883 and 
1884 Gill sold to Lanier & Nixon ail the right to eut ail the timber on the said 
lands; that Lanier & Nixon gave him a trifling sum for the right to eut the tim- 
ber. Lanier & Nixon trespassed upon the lands, and eut five hundred pine logs 
therefrom. The flve hundred logs measured one hundred and twenty-five thou- 
sand feet. The logs lying eut on the ground were worth $1.35 per thousand. 
After they were put in the water to be converted the logs were worth $5.50 per 
thousand. W. 6. Norris, as tbe agent of his wife, the défendant in this suit, 
bought the five hundred logs from Lanier & Nixon at $5.50 per thousand. He 
did not linow that said logs were eut by them from the described lands. Norris 
. bought and received the logs at the gênerai place where he bought logs for de- 
fendants' mill in open marliet at the ordinary priées for timber. Gill. desiring 
in 1889 to talie the beneflt of the law of 1880, (June 15th, section 3 thereof.) was 
allowed by the government offlcers in the land-offlce to pay $1.25 per acre to the 
govemment for said lands, and he was allowed a crédit on the sum to be paid by 
him for the $13.97 paid by him in 1887, when he made his application. Gill now 
bas title to the said land. On this statement of facts the court orders and de- 
crees that plaintifl bave judgment against the défendant in the sum of one hun- 
dred and sixty-seven and twenty-flve one-hundredths dollars, ($167.25,) with légal 
flve per cent, interest from date of flling" pétition in said suit." 

The reasoning and opinion of the cour); are found in 41 Fed. Eep. 424. On 
tbe statement of facts as found by the court tlie défendant asked tbe court to 
ruleasfollows: 

"That under the spécial flading of facts it is good law to hold that the United 
States, plaintifl in this suit, by their législative act, being the law of June 15, 
1880, g 8, condoned the failure of the homestead enterer, Henry Gill. to enter 
upon, improve, and cultivate land covered by his homestead entry, according to 
the requirements of the homestead acts; and that, having received from him in 
1889 the full price at which the lands were held for sale in 1877, issued to him the 
UBual évidence of such payment, the said United States, as tbe plaintifl in this 
suit, cannot recover from the said Gill, or auy person cutting timber on said lands 
under his authority, any civil damages for said cutting or the removal of said tim- 
ber from said land whèn the cutting and removal were done after the said Gill 
made his homestead entry, and before he bought the land in 1889." 

This ruling was refused by the court, and blll of exceptions reserved. Tbe 
plaintiffs also reserved a bill of exceptions to the flnding that the défendant, 
being a purchaser in good faitli, was responsible to plaintiffs only in the sum 
of $1.25 per thousand. Botb parties liave sued out a writ of error; one com- 
plaining that too small a judgment was given in his favor, and the other that 
any judgment at ail was given against him. 

The questions presented hère as to the efîeet of the homestead entry and 
the rule of damages are identical with those decided in the case of U. 8. v. 
Norris, ante, 740, and the décision in tliat case mustcontrol the présent case. 
It is tberefore ordered and adjudged that tbe judgment of tlie district court 
be and the same is reversed, with costs, and that this cause be remanded to 
tbe said district court with instructions to enter judgment for the plaintiff 
against tbe défendant in tbe sum of $687.50, with légal interest from judiclal 
demand, and for ail costs. 
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RiLisTON V. Matheb d al. 
{CtrcuU Court, W, D. MiaMacm. January 10, 1S91.) 

L Hastbb Ain) Skbtakt— NsaLiaBNcis— Danobbotts Peemisbb— Pkovikcb op Jurt. 
In an action for çersonal injuries, it appeared tbat plaintiS was employed by de- 
fendants in an engine-room, in whlch there was a steam-heater, composed of coila 
of pipe, and in wbich défendants kept dynamite and boxes of fulminating caps. 
Tlie latter were attached to fuses after being brougbt to the engine-room. Thia 
had been done by others until a few days beiore tbe accident causing tbe injuries 
sued for, when pfaintifC was ordered to do it. Flaintifl was Injured by an explosion 
whlcb occurred, as be testified, one morning as he entered tbe en^ine-room. Tbe 
heater was verjr bot at tbe time, some of tbe caps and dynamite were quite near it, 
and the en^ne jarred tbe building. Tbe caps were extremely dangerous to one not 
understanding tbem, and tbe défendants failed to glve tbe plaintiff waming of tbe 
danger. There was conflicting évidence as to bow the accident was caased, and It 
migbt bave been caused by the way plaintifC liandled the caps. Held, tbat it was 
proper to submit tbe case to the jury. 

a. Samb— NoncB op Danser. 

Where the master puts the serrant Into emplo^ment attended wlth dangers of a 
latent character, he Is bound to gire tho servant information of tbe incidents of the 
péril in whlch he is placed, if it is not reasojiabljr to be supf osed that tbe servant 
nnderstands tbem. 

On Motion for New Trial. 
F. 0. Clark, for pkintiff. 
Hayden & Young and A C. DuMîn, for défendants. 

Sevekens, J. Upon the trial of this cause it appeared that the plain- 
tiff was employed by the défendants, who were working a mine in the 
northern peninsula of Michigan, in tbe management of that part of their 
machinery for lifting the ore out of the mine which was situated in an 
engine-room, as it was called, located near the opening of the shaft, upon 
the surface. The engine in this room was operated by steam, brought 
there from the boiler-works by an under-ground steam-pipe. The engine 
propelled the drums, which were in the same room, and which, by means 
of a car, cables, and tramway, drew up the ore and returned the car there- 
for by altemating motion. There was also in this room a heater com- 
posed of coUected coils of pipe, supplied by steam from the boiler, the 
steam admitted to the heater being controUed by a valve. While the 
plaintiff was thus employed, the défendants, for greater convenience in 
supplying explosives to the men working in the mine, put into and kept 
in this engine-room a quantity of dynamite, which was allowed to be 
put and scattered somewhat in différent parts of the room, but near 
the heater, where it could be kept warm. They also put there, in 
boxes oontaining 100 each, exploders or fulminating caps, which were 
attached, after being brought there, to one end of a fuse. Thé fuse and 
cap thus attached were carried into the mine with the dynamite, and 
there connected and exploded by those specially charged with that part 
of the work. Until within a few days (according to the plaintiff's testi- 
mony not more than one or two) before the accident which followed, an- 
other man had been employed by the défendants to attach the exploders 
to the fuse in tbe engine-room where the plaintiff was at work. But that 
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man was sent to other employment, and the plaintiff was ordered to do 
his work of attaching the fuse to the exploders, which was done by in- 
serting the end of the fuse into the open end of the cap, and pinching 
the latter tightly on. One morning soon after, while the plaintiff was 
coming into the engine-room, as he testifîed, an explosion of great vio- 
lence occurred, filling the plaintiff's face with fragments of the copper 
of which the caps were made, and throwing him out through the door 
upon the ground. Very shortly after, a much more complète explosion 
occurred, scattering the engine-house, and leaving in its place a deep 
hole in the earth. The plaintiff was badly injured, and made totally 
blind. How the accident occurred was not clearlji- shown and was in 
doubt. There was évidence tending to show that the heater was very hot 
at the timej that some of the caps and a good deal of the dynamite were 
quite near it; and that there was a jarring motion of the building while 
the engine was running, and that both of thèse causes might contrib- 
ute to the explosion. There was also évidence that the same might hâve 
occurred from the plaintiff's own incautious and perhaps careless hand- 
ling of the caps and fuse; and this, to the judge, seemed the probable 

' cause. But upon ail thèse points the évidence conflicted. The caps 
were shown to bave been of high sensibility, of a good deal of explosive 
povver, and extremely dangerous to one not understanding their nature. 
Under instructions aS to the law' substantially in accord with the doc- 
trine as hereinaiter stated, the jury rendered a verdict for the plaintiff in 
the sum of $10,000. The défendants move for à new trial, and the prin- 
cipal, I believe the onlj'', ground of com plaint is that the court should 
not hâve submitted the case to the jury, but should bave directed a ver- 
dict for the défendants. 

I am satisfied that the case was properly left to the jury upon the ques- 
tions of fact, and that no substantial error in law of which the défendants 
can complain was committed at the trial. In my opinion, upon more 
careful considération, the case of SmiUi v. Car- Works, 60 Mich. 501, 27 

' N. W. Rep. 662, was rigbtly decided, and is not in conflict with the 
décisions of the suprême court of the United States in holding that where 
the master puts the servant into employment attended with dangers of a 
latent character, — dangers which are not obvions to the common under- 
standing, but known only to those educated and peculiarly informed 
upon the subject, — he is bound to give the servant information of the 
incidents of péril in which he is placed, if it is not reasonably to be sup- 
posed that the servant understands them. Beyond any doubt, it may 
be atfirmed as settled that the employer is in duty bound to provide for 
reasonable security, having regard to the nature and extent of the danger 
to the employé in the prosecution of his work. Hough v. RnUway Co., 
100 U. S. 218; Railway Co. v. McDaniels, 107 U. S. 454, 2 Sup. Ct. Rep. 
932; EaUroad Co. v. McDade, 135 U. S. 554, 10 Sup. Ct. Rep. 1044. 

This principle has been most frequently applied to cases involving the 
duty of the master to provide reasonably safe and proper tools and ma- 
chinery for his work. But such cases are mère illustrations of the prin- 
ciple which, in its reason, is applicable to any case where the employé 
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is placed in circumstances which may involve péril, from whatever sources 
arising. And, on the other hand, it is also settled that, as a gênerai 
rule, the employé who engages in or continues in a hazardous business 
assumes the risk of such dangers peculiar to it as are obvions. Hough 
V. Bailway Co., supra; Randall v. Railroad Co., 109 U. S. 478, 3 Sup. Ct. 
Rep. 322; TuUle v. EaUway Co., 122 U. S. 189, 7 Sup. Ct. Rep. 1166. 
And when it is said that he assumes the risk of dangers which are obvi- 
ous, we hâve defined the limitation of the rule, and made the suggestion 
of its counterpart. If the danger be not obvious, the employé does not 
assume the risk. The duty of information is devolved on the master. 
If it is given, and the servant goes on with the employment, he takes 
the risk. This would seem to be the logical déduction from the propo- 
sitions laid down in the cases already cited. The rulings and instruc- 
tions upon the trial "were substantially in accord with thèse propositions, 
and, upon a review of them, I cannot think there was any error; at least 
not any of which the del'endants can complain upon the trial. 

It is said that the évidence showed that the plaintiff had been a miner 
for many years, and must hâve known the dangerous character of the 
explosives by which he was injnred. It is quite true that the plaintiff 
had been in such employment for a long time, but there was évidence 
which, if believed, showed that his expérience in mining did not include 
blasting, and that it did not necessarily bring him to any definite knowl- 
edge of the peculiar properties of such materials as thèse exploders." 
My own conclusion upon the testimony as to the facts would hâve been 
différent from that reached by the jury, but I think the questions, 
as presented, were of such a nature that the court was bound to submit 
them to the jury, and, having done so, under instructions as to mattera 
of law not now complained of, their verdict must be respected. Kane v. 
RaUway Go., 128 U. S. 91, 9 Sup. Ct. Rep. 16; Jorm v. Railroad Co., 128 
U. S. 443, 9 Sup. Ct. Rep. 118. 
. The motion for a new trial must be denied. 



United States v. McCallxjm d d. 

(Circwif Court, D. Massachusetts. January 16, 1891.) 

1. IMMIGRA.TION— CONTRACT LaBOK— NEW INDUSTRIES. 

Défendants oontracted with a résident of France to corne tothis country anfl Work 
for ttem in the manufacture of "French aille stockings, " which were shown to he 
articles materially différent from ordinary silk stockings. It was shown that thera 
had been manufaotured hère stockings whereof the feet were the same as those of 
the "French silk stoclàngs, " but the legs were différent, and made by différent ma- 
chines. Héld, that the manufacture of the complète "French silk stockings" was 
a new indnstry, within the exemption of 23 St. U. S, p. 883, o. 164, imposing a pen- 
alty on the importation of contract lahor. 

2. Same— Necessitt— Evidence. 

Machines for the manufacture ol "French silk stockings" were already in use in 
this country for knitting the feet, and there was évidence that a skillful workman 
migbt learn to run them in a few weeks. It was shown for défendants that their 
machines stood idle until they imported the Frenohman in question, and tha^ they 
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had adyertised for men to run them, but had f ailQd to flnd any that were compétent. 
Beld, that tbe évidence did not disclose such effotts on défendants' part as to shoiv 
a uecesslt^ to resort to foreign workmen, atid they are Uable for tlie penalty. 

At Law. 

Frank D.AUen, Dist. Atty., and Henry A. Wyman, Asst. Dist. Atty., 
for the United States. 

George M, Stearns and William H, Brooks, for défendants. 

Cabpenter, J. This is an action brought to recover a penalty under 
chapter 164 of the Acts of the Second Session of the Forty-Eighth Con- 
gress, (23 St. 332,) and was heard by the court without a jury. 

It appeared that the défendants, on the 20th of October, 1885, con- 
tracted with Paul Glouton, résident at Troyes, in France, to emigrate to 
this country and work for them, at their factory in Holyoke, in Massa- 
chusetts, in the manufacture of silk stockings, and that he accordingly 
emigrated to this country, and commenced, and for a considérable time 
continued, to work under the contract. The défendants contend that 
Glouton's engagement was to work for them in a new industry not estab- 
lished in the United States. The testimony shows that for several years 
before 1885 silk stockings had been manufactured with considérable suc- 
cess in this country, there haviug been at différent times manufactories 
in Laconia, in New Britain, in Northampton, in Waltham, and perhaps 
in other places. It appears, however, that there is a certain sort of silk 
stockings known a8"French silk stockings," which, before the year 1885, 
had not been made in this country. They differ from the other sorts 
of silk stockings in two particulars: Mrst, in having only a single seam 
in the foùt; and, secondly, in a certain firmness and elasticity, and a cer- 
tain smoothness of surface, which are due to the peculiar structure and 
opération of the French knitting-machines. Before that year thèse French 
machines had been imported and successfully used in this country in the 
manufacture of silk stockings whereof the feet had the characteristics of 
the genuine French stocking, while the legs were knitted in machines 
of otlier construction; but it appears that the complète product known as 
a "French silk stocking," having both feet and l^s knitted on French 
machines, had never been produced in this country. Under thèse cir- 
cumstances, I conclude that the manufacture of this peculiar sort of goods 
is to be considered as a new industry not then established, within the 
meaning of the statute. I think the statute intends to except from the 
penalty therein denounced the manufacture of any distinctly new product, 
whether it be or be not included within a gênerai class of goods now 
produced among us. The manufacture of stockings was established , and 
probably it may be said that the manufacture of silk stockings was es- 
tablished, before the passage of the statute. But the product hère in 
question differs in appearance, in certain useful qualities, and, to some 
extent, in the method of manufacture from anything theretofore made; 
and I think the making of it is to be called a new industry. 
• The questioti ûext to be considered is whether skilled labor for the 
porpose CQUid bave been obtained otherwise than by the bringing in of 
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Glouton. French machines were already in use for the knitting of stock- ' 
ing feet, and it does not appear that the oi)eratioa of thèse machines is 
inaterially différent in the manufacture of the feet and the legs of stock- 
ings. Glouton gives it as his opinion that a skilli'ul workman, (mean- 
ing doubtless a skillful knitter,) after a few weeks, could learn to run 
them. The workman Oliver, who was skilled in Bnglish machines, 
learned to run the French machine without instruction at Northampton. 
The défendant McCalIum testifies that the French machines imported by 
his firm stood idle froni March until Glouton came to operate them; 
that they were broken when they first came, and required to be put in 
order, and in the mean time the défendants were attempting to get men 
to run them. It appears that they advertised in newspapers published 
in those neighborhoods where knitting is done; that one of their work- 
men wrote to two relatives in Nebraska, who, as he supposed, could run 
the machines; and that they were not able to find any person compétent 
to do the work. It also appears that two of their workmen attempted, 
without success, to run the machines. On considération of the whole 
évidence, I come to the conclusion that the défendants hâve not used 
8uch reasonable efforts to run their machines as would hâve disclosed 
the i'act they must resort to foreign workmen; and that such reasonable 
efforts would hâve enabled them to discover or to train workmen com- 
pétent to do the desired work. The défendants are tberefore liable to 
the penalty of the statuts. 



CoHN et al. V. Erhaedt. 
Wircuit Court, S. D. New Ywlt. December, 1890.) 

CtJSTOMS D0TIES— Cl*ASSIPI0ATIOTÎ— JaPANNBD WaRB. 

Hooks and eyes manufactured of iron, and coated with a hard, brilUant, black 
vamish, known as " japan, " are dutiable as " japanned ware, " under Schedule N ol 
tbe Tariff Act of March 3, ISSS, and not as "manufactures of iron, " under Sched- 
ule C of that act. 

At Tjaw. 

Action to recover back customs dutîea alleged to hâve been illegally 
exacted by the défendant, collecter of the port of New York. The mer- 
chandise involved in the présent suit was imported by the plaintiffs from 
Europe in April and June, 1889, and was ciassitied for dut}' by the de- 
fendant, collector, as "manufactures of iron," under Schedule C (Heyl, 
new, paragraph 216) of the Tariff Act of March 3, 1883, as foUows: 
"216. Manufactures, articles, or wares notspepially enumerated or pro- 
vided for in this act, composed wholly or in part of iron, steel, copper, 
lead, nickel, pewter, tin, zinc, gold,silver, platinum, or any other métal, 
and whether partly or wholly manulactured, forty-five per centum ûd 
valorem.^' Against this classification the plaintiffs duly protested, claim- 
ing that the goods were dutiable under the provision of Schedule N (Heyl, 
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new, paragraph 457) of said tariff act as " japanned ware of ail Hnds, 
npt specially enumerated or provided for in this act, forty per centum ad 
vahreim" XJpon appeal by the importers to the secretary of the treasury 
the latter officiai affirmed the décision of the collector. The uncontra- 
tradicted évidence produced by the plaintififs upon the trial proved that 
the articles in question were hooks and eyes, manufactured of iron; that 
they had been coated with a black varnish, known as " Japaii," composed 
of asphaltum, linseed oil, and turpentine, and baked in an oven at a tem- 
pérature of frora 250 to 300 degrees of heat; that this processwas known 
in the trade as "japanning," and that plaintifi's' hooks and eyes were 
in fact "japanned." The défendant introduced the évidence of witnesses 
froni the "notions" and commission trade dealing in like hooks and eyes, 
and proved that such trade did not deal in "japanned ware," and did 
not know the term; that plaintiffs' articles were bought and sold as hooks 
and eyes, japanned hooks and eyes, or black hooks and eyes. The de- 
fendant also produced the évidence of extensive manufacturers of "ja- 
panned ware," who testified that what was known in their trade as "ja- 
panned ware " consisted of a great variety of articles used almost entireiy 
in house furnishing, such as tea-trays, toilet-sets, dust-pans, cash and 
tea boxes, bread and cake boxes, umbrella stands, tumbler drainers, 
pails of varions sizes and descriptions, wash-stands, cuspidors, wine- 
coolers, tea caddies, dressing-cases, coal-hods, shovels, and tongs, crumb- 
pans and brushes, and nu mérous others; and that thèse witnesses did not 
peal in goods like plaintiffs' samples at the time of the passage of the tariff 
act of 1883. On cross-examination thèse witnesses admitted that there 
were numerous other articles of various kinds which were japanned, and 
which were not included in their list of "japanned ware." At the close of 
the testimony , plaintiffs' counsel moved the court to direct a verdict for the 
plaintiffs on the ground that the goods were, accordingto uncontradicted 
testimony, japaimed, and that the words used by congress in the statute 
were not used in a commercial, but in a descriptive, sensé, and that, 
oonsequently, the articles were dutiable under the tariff act as "japanned 
ware of ail kinds." The counsel for the défendant moved the court to 
direct a verdict for the défendant, contending that plaintiffs' importa- 
tions were never known in trade as "japanned ware;" that this term had 
a distinct commercial meaning in trade and in commerce at the time of 
the passage of the tariff act, and that such commercial meaning covered 
only the class of goods enumerated ^s "japanned ware" by defendant's 
witnesses, and known as such in the trade dealing in "japanned ware;" 
that congress must be presumed to hâve legislated with référence to such 
trademeaningof the words "japanned ware;" and that such trade mean- 
ing must bé adopted in construing the tarifi^ act. Also that the provis- 
ion in paragraph 216, "inanufactures of iron," etc., was more spécifie 
than the provision of paragraph 457, for "japanned ware," Bince the tes- 
timony showed that certain wooden articles were sometimes japanned. 

Churles Owiie and Wm. Wickham Smith, for plaintiffs. 

Edward MitcMÎ, U. S. Atty., and Jamea T. Van Renssdaer, Asst. U. S. 
Atty., for défendant. 
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Lacombe, Circuit Judge. The articles hère enumerated are indisput- 
ably "japanned." As such they are within the phrase "japanned ware 
of ail kinds" in the tariff act. To take them ont of that clause, trade tes- 
timony is ail that is relied upon. The extrême extent to which such 
testimony goes in this case is this: that in a branch of trade which deals 
in a very large number of articles, those articles which it deals in and 
which are japanned are called "japanned ware" to distinguish them ap- 
parently from the articles in which that trade deals which are not ja- 
panned. It appears, however, by the testimony of the same witnesses 
that there are a very great many other goods which are japanned in which 
they do not deal. What the particular trade that deals in those other 
goods ealls them does not appear; but that they are "japanned ware," 
within the ordinary meaniug of thé term, is plain. ,It seems, then, that 
the trade testimony is not sufiBcient to show that, in the gênerai trade 
and commerce of this country, the words "japanned ware" hâve received 
such an exclusive and pecuHar trade meaning that they cover only the 
articles of tin-ware, or what not, that the witnesses hère hâve told us 
that they dealt in, and do not cover the other articles of métal, ofwood, 
etc., which, it appears, are dealt in in trade, and are japanned, and which 
are, in the ordinary use of the English langùage, very plainly covered by 
the phraseology "japanned ware of ail kinds." For that reason I deny 
the motion of the défendant, and direct a verdict for the plaintifïs. 



United States v.. Brooks. 
(District Court, D. Washington, N. D. December 9, 1890.) 

<3BiiiniAi, Law — Bill of Pastioulaes — Dismissal — Embezzlbmbnt. 

An indictment cb arging an ox-ooUector of customs with embezzlement being so 
indeflnite that the Lourt was unable to understand whether it involved but a single 
transaction or a séries of peculations, the court ordered that a bill of particùlars be 
f urnished, and continued the ci^se to allow time to prépare it. At a subséquent 
term, upon the case being called for triai, the district attorney declared his inabil- 
ity to fùrnish the bill of particùlars, and moved to discontinue the cause. Held, 
that the statement of the district attorney was équivalent to an admission of a lack 
of évidence to sustain the charge, and, as the prosecution must fail, the motion 
was granted, notwithstanding the defendant's protest and demand for a jury trial, 

(Syllabus by the Court.) 

On Indictment for Embezzlement. 
Pcdrich H. Winston, U. S. Atty. 
A. R. Coleman, for défendant. 

Hanfobd, J., (orally.) The défendant in this case was indicted by a 
grand jury in the district court of the third judicial district of Wash- 
ington territory, holding ternis at Port Townsend, for the crime of grand 
larceny, by embezzlement of funds belonging to the United States, al- 
leged to haye been received by him in bis officiai capacity as coUector 
of customs for the district of Puget sound. The indictment allèges that 
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a certain gross sum of money came into Lis hands officially as collector 
of cuetoms; that he has Dot accounted for ail of it, but bas embezzled 
a part of it. The case was pending at the time of tbe cbange from the 
territorial to a state government, ànd in due time tbis court, as successor 
of tbe territorial district court, assumed control of the case, and the de- 
fendant was arraigned in this court upon that indictment. On being 
arraigned, he asked to be furuished a bill of particulars. Upon due 
considération, the court was unable to understand, from tbe facts stated 
in the indictment, whether tbe government intended to charge him witb 
having received at one time the amount of money alleged to bave corne 
into his harids, and from that single amount appropriated a part, or 
whether it was claimed that at différent timea during his incumbency in 
office he had received sums aggregating a gross sum, as mentioned, and 
had appropriated a part of each of the différent sums, or whether it 
was claimed that the sum total of ail his receipts while in office was the 
gross sum mentioned, and that, after allowing him ail proper crédits 
upon a statement of account, there remaiued a balance for which he was 
indebted to the United States, or, in other words, a shortage upon a set- 
tlement equal in amount to the sum alleged to bave been embezzled by 
him. If tbe latter contention is tbe theory on which this indictment 
was framed, it is obvious that a plea of not guilty would put in issue 
every cash transaction of the custom-bouse during the time that Mr. 
Brooks was in control as collector. It would require a considérable time 
in the trial. It would require hère the présence of a multitude of wit- 
nesses, in order to prove ail tbe différent items of débit and crédit. 
This being so, for the sake of economy in time, and to save the annoy- 
ance and expense of bringing hère so large a number of witnesses from 
almost everywhere, tbe court deemed it reasonable on the part of the 
défendant to ask for this bill of particulars, and also deemed that the 
interest of the government required that it should be furnished before 
the trial of the case, and therefore granted the motion and continued 
the cause, for the purpose of aflibrding the government an opportunity 
to furnish this bill of particulars. The United States attorney now 
states to the court, on the case being called for trial, that be is not able 
to furnish this bill of particulars, and therelbre asks permission of the 
.court to disiniss the prosecution. 

I certainly think that, if the government is unable to furnish the bill 
of particulars, it is unable to go on witb tbe prosecution. li it cannot 
state the items of the account, it certainly is not in a position to prove 
thèse items; and, as the court will not permit the défendant to be con- 
victed or punished until his guilt is establisbed by some proof, it is im- 
possible to proceed with this prosecution further. The défendant ob- 
jects to à dismissal of thé case, and claims that he is entitled to bave a 
verdict of not guilty from a jury to vindicate him from the charge that 
bas been made, and which appears to be unsupported. I will grant the 
United States attorney 's motion, and in doing so will answer the objec- 
tion of the défendant in this waj': I consider that the mère formai 
matter of a verdict wiU âdd nothing to bis vindication. If the jury 
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were called hère, I would be obliged to direct them to render a verdict 
for the défendant for want of évidence against him; and such a verdict 
would not be at ail différent from the ruling wbich I make in allowing 
the case to be dismissed for want of évidence to support it. 



United States v. Harned. 
lIHstriet Court, D. Washington, N. D. December 9, 1890.) 1 

Mr. Winston. I move to dismiss— âiscontiuue — thia bill of indictment. 
The amount charged in it to bave been embezzled by the défendant Harned 
couatitutes a part of the larger amount alleged tu bave been embezzled by tbe 
défendant Biooks in the case just disposed of. I bave no testimony to pro^ 
ceed upon JD onecase mure than anotber. ïhe government is witbout testi- 
iDony to sustain the indictment, being anable to get the items of account from 
the department; tberefore, I ask the court for permission to discontinue the 
indictment. 

Mr. Ooleman. The statement we made in the other case, your honor, 
■would be applicable to this one, and on the sarae groiinds we désire a verdict 
in this case. We bave a statement certitied from the commissioner of cus- 
toms, sbowing thatthe government was at tbat time indebted to Mr. firooks, 
whowas Mr. Harned's f;rincipal, instead of Mr. Brooks being a defaulter; 
that it is iuipossible that Mr. Harned could hâve been an embezzler, his prin- 
cipal having been largeiy a créditer of the government at that time. We 
think, as we stated before, under thèse circumstaucea, we are entitled tO a 
verdict of a Jury, and we ask for it. 

The Court. I will grant the United States attomey's motion, and the re- 
niarl» make in the case of U. 8. against Brooks, ante, 749. are in a large 
degree applicable to this case; this being but another cpunt, really, upon the 
same indictment against the custom-house ofiBcials. Tlie same order will be 
made. ïhe défendant will be discharged, and bail exonerated. 



United States v. Wilson. 
(IHstriot Court, D. Colorado. January 15, 1891.) 

Uttekin» Coonibefeit Monet— What Constitutes— Coneedbratb Monet. 

The puttlng ofC a note of the late Confédérale States of America as lawf ul money 
upon an ignorant man, in the night-time, is not the offense contemplated by Rev. 
St. U. S. f 5415, punishing the passing, uttering, or publisbing of auy note mimi- 
tation of the circulating notes "issued by the banking associations aoting under 
the laws of the United States, " and it is not indictable théreunder. 

On motion to Quash Indictment. 
J. D. Flmiing, U. S. Atty. 
Dat;id Pkssner, for the prisoner. 
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Hallett, J. , (praUy.') The indictment against Wilson is for passing 
à counterfeit note, under section 5415, Rev. St. It appears in the in- 
dictipent that the note passed was a Confederate States note, "payable 
two years after the ratification of a treaty of peace between the Confed- 
erate States and the United States," and it bore some gênerai resem- 
blance to the treasury notes and national bank notes of the United States. 
It is said that it was put off upon an ignorant man, in the night-time, 
and without much examination on his part. The question which arises 
upon this motion is whether this can be called a counterfeit note, as hav- 
ing any likeness or similitude to the treasury notes and bank notes in 
gênerai circulation; and I am of opinion that it cannot be recognized as 
having that character. The statute is: 

"EVery.person who falsely makes, forges, or counterfeits," etc., "any note 
in imitation o£ or purporting to be in imitation of the circulating notes issued 
by the banking associations now or iiereafter authurized or acting under tlie 
laws of the United States, or wiio passes, utters, or publishes, or attempts to 
pass, utter, or publish, any sucli note of the associations doing a banKÏng busi- 
ness, knowing the same to be falsely made, forged, or counterfeited, and who 
falsely altéra," etc., "any such circulating note," 

— shall be punished as prescribed in the statute. It is only necessary 
to say that the oflense defined in this section, and in other sections 
which bave been referred to in argument upon this motion, is that of 
passingy uttering, or publishing any counterfeit note. The note must 
purport tobe issued by such an association doing a bankirig business. 
This, 80 far as disclosed, was not a counterfeit note at ail. It was a genu- 
inè note; that is to say, it was a genùine note of the Confederate States 
of America, and therefore it was not counterfeit in the sensé of this stat- 
ute or of any statute. And then it was not on its face, or in any way, 
a note of any national bank, or of the United States. There were no 
words to iiiake it such, The counterfeit ïeferred to in the statute must, 
at ail e vents, bave a greater resemblanceto the current money of the 
United States than to anything else. This note, in the size and shape 
and color, and in the dénomination of the figures upon it, bas some re- 
semblance to current notes in circulation as money; but that is not 
enough to make it a counterfeit of the circulating notes of the United 
States. The offense which this man committed in putting out this note 
was recognized at the common law as cheating, and it bas been under 
considération in the other case, which was decided this morning. The 
offense was that of cheating, and it was by a false symbol or token. The 
token was the note, and the putting it off upon another as money was 
the précise offense of cheating at the common law. It was imposing 
upon another, inducing him to believe that the paper which was ofïered 
hiîn was in fàct money when it was not. Hère is a section of Bishop's 
Criminal Law, vol. 2, § 435, in which a case very analogous to this is 
referi'ed to: 

"This doctrine bas been carried so far in England that, where a man passed 
out to another person for change a bank-note, saying it was for five pounds, 
when really it was, as he knew, for only pne pound, and reoeived the cliange 
as for a ûve-pouud note, be was held to hâve committed this offense, though, 
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the person to whotn he passed the note coula read. Saîd Lord Campbell, 
C. J. : ' We are ail of opinion that the conviction was right. In many cases 
a person giving change would not look at the note; but being told it was a 
five-pound note, and asked' for change, would belleve the statement of the 
party ofEering the note, and change it. Then if, giving faith to the false rep- 
résentation, the change is given, the money is obtained by false pretenses.' " 

That is this case exactly. This défendant offered the prosecuting wit- 
ness the Confederate note as money. He made him believe it wâs money, 
and got change from him upon that understanding, and thereby cheated 
and defrauded the prosecuting witness of the money. This ofiénse may 
be prosecuted under the statute of the state, if the state authorities are 
inclined to pursue it; and we will tum over the défendant to the state 
authorities if they want him for that purpose. 



TJnited States v. Wdod. 
(Circuit Court, D. Bhode Island. January 17, 1891.) 

1, PBHJtJRT — SnPFIOIBNCT DP InDICTMBNT— PENSION ClAIM. 

An indictment for perjury alleged that défendant, "in a case then pendlng before 
the commlssioner of pensions of the United States, heing a spécial examiner Into 
the merlts of the pension claim of one Edwin Braokett, " did f alsely swear, etc. 
Held, that tbe indictment was sufBcient, although it failed to allège that the B. 
mentioned was the same B. who in his pension claim alleged himself to hâve been 
a member of Company F, Second R. L Volunteers. 

2. Sàme. 

After stating facts which oonstitnted perjury, it was not necessary that the in- 
dictment should charge, in terms, that défendant did commit perjury. 

At Law. 

This was a motion in arrest of judgment after a verdict of guilty. The 
indictment was drawn under Rev. St. § 6392, and alleged that Robert 
Wood— 

"In a case then pending before the commissioner of pensions of the United 
States, being a spécial exatnination into the mérita of the pension claim of 
one Edwin Brackett, who claimed to be entitled to a pension from the United 
States by reason, among other things, of the loss of the thumb of his left 
hand, and of injuries to his face, incurred on or about the second day of April 
in the year of our Lord one thousand eiglit hunUred and sixty-flve, while in 
the service of the United States, * * * did knowingly, willfully, mali- 
ciously, corruptly, feloniously, and contrary to said oath, state and subscribe 
certain matters and things material to saidinquiry into the merits of said pen- 
sion claim of said Edwin Brackett, and did swear, amongst other things," 

— and 80 forth, setting out the alleged déposition, and falsifying the 
statements thereof, and concluding that the said statement "was false, 
and he, the said Robert Wood, then and there well knew the same to be 
false, ail of which he, the said Robert Wood, then and there well knew, 
against the peace," etc. 

The prisoner moved in arrest — Mrst, because the indiotment — 
V.44F.no.lO — 48 
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"Did not specify with sufiîcient certainty that the Edwin Brackett named 
therein was the Edwin Brackett who, as a late member of Company F, 2d K. 
I. Vols., made an application for a pension, and that bis wastbe pension case 
in which the défendant is chargea with makingian untrue statement under 
oath." 

And, secondly, because the indictment "did not specifically set forth that 
the défendant falsely and intentionally committed perjury in the preni- 
ises." 

EathboneGardner, Dist. Atty., for the United States. 

flwgfft J. OarroH, for défendant. 

CaspenTeb, J. I am of opinion that the indictment sufficîently de- 
scribes the matter or case in respect to which the false aflBdavit is chargea . 
It is of course possible that there may be a person napied Edwin Brackett 
other than that person who in his pétition for pension alleged himself to 
hâve been a member of a certain company in a certain régiment; and it 
is quite possible, also, that thèse two persons may havé been membera 
of the same company. In either case, in pleading the judgment in this 
case in bar of another prosecution, the prisoner hère would effectually 
défend himself by alleging and proving that the offense there alleged is 
the same offense for which he was formerly convicted. 

Nor do I think it necessary to the validity of the indictment that the 
grand jury should conclùde by chârging, in terms, that the prisoner com- 
mitted perjury. It is sufficient to all^e such actions as constitute per- 
jury according to the provisions of thè statute. 

The motion in arrest of judgment will therefore be denied and dis- 
missed. 



Ex parte JvQiso, 
(CfrcMtt Court, S. D. New York, Jannary 7, 1891.) 

XpraAii—PEA.OTiOB— Citation. 

Under Kev. St. XJ. 8. §§ 703, 764, allowing an appeal to theUnited States suprême 
coijrt In certain cases, Snd Sup. Ct. Rule 8, subd. 5, providirig that the appeal and 
citation, When iasned more than 30 days before the flrst day oï the next term of the 
suprême court, must be made returnable on that day, the judge of the circuit court, 
Who is required by Bev.^t. U. S. § 999, to sigu auch citation, cannot flx any earlier 
return-day. 

Habeas Corpus. 

Roger M. Sherman, iox Tpei\i\ovi&c. 

Lacombe, Circuit Judge. The prayer of the petitioner for a writ of 
habeoi corpus to inquire into the cause of his détention at Sing Sing prison, 
in this district, under a conviction in the state court in violation, as he 
allèges, of the constitution and statutes of the United States, having 
been denied, and order thereupon duly entered, he now appeals there- 
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from to the suprême court. Such an appeal, under sections 763 and 
764 of the United States Eevised Statutes, as amended by the act of 
March 3, 1885, is accorded to him as an absolute statutory right. The 
appeal and citation, when issued more than 30 days before the first day 
of the next term of the suprême court, must be returnable on the first 
day of said term. Sup. Ct. Rule 8, subd. 5. The judge of the circuit 
court, who, by section 999, Rev. St. U. S., is required to sign such 
citation, has no discrétion to fix any earher return-day. This is the 
second application to this court for a writ of habeaa cm-pus by this peti- 
tioner iinder the same conviction, and two of the grounds upon which 
he bases, bis présent application — viz. , the alleged fact that persons of 
his race and color were excluded, because of their race and color, from 
the jury list and panel; and the alleged fact that proper counsel were 
not assigned to him by the state court — existed when he made his for- 
mer application. Whether this is the second or the twenty-second ap- 
plication, however, is immaterial. Under the statutes as they stand, it 
seems to be left for the petitioner alone to détermine, not only how many 
times he will apply for the writ, and whether he will appeal from its 
déniai, but also how often he will, by such appeal, invoke the opéra- 
tion of section 766, Rev. St.U. S., which provides that, until final judg- 
ment thereon, any proceeding against his person under state authority 
shall be null and void. What the précise effect of the peculiar phrase- 
ology of tbe last-ciled section may be, whether, pending such appeal, it 
opérâtes as a stay, or merely as a warning that whoever, under state au- 
thority, may take any proceeding against the person of the petitioner 
does 80 at his péril, is not now before this court for décision. The only 
matters now presented on the appeal are its formai allowance, and the 
âxing of the return-day, as to both of which this court has no discrétion. 



American Linoléum Manuf'q Co. v. Nairn Linoléum Co. 

(Circuit Court, D. New Jersey. Deoember 33, 1890.) 

Patents for Isventioxb— Scits ïob Tnpkingement— Expert Testimont. 

On a suit for infringement of letters patent, where complalnant oalls an expert 
witness to point out resemblances betweeu ttae pateQt and the allegtd infringing 
devioe, and asks him to interpret the olaims of the patent in bo doing, he cannot 
be required to refrain from considering the prior state of tbe art in giving bis ten- 
timony. 

In Equity. Objections to testimony before examiner. Motion to 
strike out. 

Walier D. Edmonds, for Qpmplainant, 
Edward N. DickersoUy for deiendant. 

Lacombe, Circuit Judge. The question presented on thèse motions is 
briefly this: Whether, when a complainaut calls an expert to explain 
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the meaning of his patent, he may insist that such expert shall, both on 
direct and cross examination, be strictly confined to an interprétation of 
that patent, without any considération of or référence to the state of the 
art prior to the letters patent. The complainant contends th&t, inas- 
much as it is well-settled law that the letters patent sufficiently prove 
novelty and patentability, a prima fade case is made ont, when proof is 
also given of infringement by the défendant. That is undoubtedly so, 
if the complainant chooses to confine himself to the letters patent, and a 
statement of the aets done by the défendant. In that case the court will 
interpret the words of the patent in the sensé in which they are ordina- 
rily employed, and, with the knowledge of the invention thus acquired, 
will détermine whether the acts done by the défendant amount to an in- 
fringement. Hère, however, the complainant did not choose to rely 
upon his letters patent alone, but called an expert to poiût out resem- 
blancea between the patent and the alleged infringing process; a stipu- 
lation having set out specifically what that process in fact was. Such 
testimony is admissible on the theory that the language of the patent is 
obscure, that jiidges are not always supposed to possess the requisite 
knowledge of the meaning of the terms of art or science used therein, 
and that it would be uninlelligible to the court unless its words and 
phrases were translated or explained by one skilled in the art, — by one 
who, from his expérience, is able to sày that such words and phrases 
conveyed to those skilled in the art, when the patent was granted, sonie 
meaning broader or narrower or otherwise diflerent from what they would 
convey to others not thus skilled. Unless the expert's testiniony goes to 
that éxtent, it is snperfiuous, because the Court will be able, without it, 
both to interpret the letters patent and to recognize infringement. If, 
howevér, such testimony is found necessary, and an expert is called, he 
should not be requised to discharge his mind of the very knowledge as 
to the prior state of the art, which alone qualifies him to testify as such 
expert. 

In the case at bar, timely objection was made to the fifth question, 
which reads as folio ws: 

"Please compare the process of produeing oxidized cil made use of by the 
défendants, as deseribed in said admission atid testimony, and also the mech- 
anism made use of by them in the application of said process, as similarly de- 
seribed and Bhown in the drawings referred to, with the subject-matters de- 
seribed in the said letters patent, and specifically claimed in the claims 
thereof, and point out such resemblances as you may flnd to exist between 
the process and apparatus as used and as patented; and, ingiving your an- 
swer and iuterpreting claims of said letters patent, you will please refrain 
from any considération of or référence to the state of the art prior to the let- 
ters patent in suit relating to such process and apparatus, except such as may 
appear upon the face of the patent itself." 

This question, of course, assumes that the witness is to ascertain the 
meaning of the letters patent; otherwise, he would bave no basis of 
comparison with the defendant's process. It expressly notifies him that 
he is expected to interpret its claims. Such testimony being admissi- 
ble only from one skilled in the art, this question, which requires him 
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to ignore the very expérience which alone makes him a compétent wit- 
ness, is itself incompétent. Inasmuch, however, as the question was 
answered, and as it ia not usual to rule upon objections in thèse cases 
fragmentarily, the testimony may remain in the case, if complainant so 
wishes, but subject to cross-examination on the lines indicated by the 
cross-questions submitted on this argument. 



SiMMONDS et al. V. Moreison et al, 
{Circuit Court, S. D. Ohio. January 34, 189L) 

1. Patents foe Inventions — Noveltt — Dash-Rails. 

Letters patent No. 339,307 were issued to Robert W. Logan, Aprll 8, 1888, for a dé- 
tachable daah-rail, to be fasteued to leather-covered dash-boards by meana of 
clamps. Patents for rails for wooden dash-boards substantially simllar, except as 
to the mode of fastening, had been previously issued ; and varions kinds of attaoh- 
ments had been fasteneô to leather-covered dashes in substantially the same man- 
ner as complainant fastened hia dash-rail. Seld that, as both the form of com- 
plainant's dash-rail and his method of fastening it were old, the fact that he had 
applied the fastening device to a new use did not constitute a patentable novelty, 
and that his patent was void. 

2. Same— EsTOPPEL. 

The fact that défendants hâve appropriated complainant's device bodily, and hâve 
used it and sold it in préférence to prior structures, does not estop them f rom ques- 
tioning its patentability. 
& Same— Anticipation— Evidence. 

In an action for the infringement of the patented dash-rail, testimony of one of 
the défendants, who is corroborated by several disinterested witnesses, that he had 
made a dash-rail identioal in form, application, and conception with that desoribed 
in the patent sued on, some 13 years before its issuanoe, is suflicient to establish an 
anticipation of complainant's patent, though défendant made but the one dash-rail, 
and then ceased their manufacture until after the issuance of the patent. 

In Equity. 

This suit is for the infringement of a patent for a rail for dash-boards, 
issued April 6, 1886, ta Robert W. Logan, complainants' assignor, be- 
IngNo. 339,307. 

The object ofthe patented device is declared in the spécification to be 
"to provide a rail which can be quickly and easily attached to any dash- 
board after it is otherwise complète, and also easily detaclied when it 
is desired to do so, (as when it needs replating,) thus making a more 
désirable rail, and one which can be used on the cheaper grades of vehi- 
cles, giying them the well-known advantage ofthe rail, with but slight 
addition in cost." 

The spécification further provides that the dash-board may be of 
any ordinary and desired construction. The rail is mounted, and ex- 
tends along the top edge, and down a short distance on each end, to 
form handles, as is usual. It is secured in position by supports on 
the top and at the ends. Thèse should be sufBcient in number to 
properly support it from the top of the dash, two being shown in the 
drawings. They are preferably formed integrally with the rail, extend- 
ing down therefrom far enough to support it the desired height frorû 
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the edgeof the dash-board. Two lips are formed on the lower enâ 
of each support. Thèse extend down on each side of the top edge ot 
the dash to a point just below the center of the bulge therein, and 
thus, after the rail has been put in position, a slight blow on thèse 
pointa opérâtes to bend them in under the bulge of the dash, and aid in 
securing it in position. The supports are clamped to the ends of the 
dash-board at one end, and hâve the lower ends of the rail secured to 
their outer ends. The clamp part preferably consists of two jaws, which 
extend back on each side of the end pièce of the dash-board frame to the 
rear thereof, and are provided with bolt-holes in their ends for the bolts, 
which pass through said holes and the dash-board, and by means of nuts 
tightly clamp the jaws to the end pièce, and secure the support in posi- 
tion. The patentée states that he does not désire to limit hiniself to any 
spécifie form of clamp. In their outer ends the supports are preferably 
provided with vertical holes, through which the lower ends of the rail 
are inserted, they beiug secured therein by nuts on their lower ends, as 
shown in the drawings. He suggests that the supporta might be formed 
in pièce with the rail, or secured thereto in any other manner, without 
departing from his invention; but he regards the construction shown as 
préférable, as by means of the nuts the rail can be drawn down tightly 
upoQ the top edge of the dash, and thus made secure and rigid in posi- 
tion. 

Healso shows a rail formed in two paris, adapted to screw together 
in the central portion, thus rendering it adjustable to dash-boards of 
varions lengths, whereby it can be easily and quickly applied to any 
vehicle, without fitting or extra expense. 

He also shows the top part of the rail dispensed with, and only the 
ends attached by his improved means, tQ form handles, and states that 
by his construction a rail is provided, not only much cheaper to put on, 
but one that is easily detached when desired, as, when the plating be- 
comes worn off, it can be at once removed, replated, and readjusted in 
position without injuring the dash in any manner, thus making a dé- 
sirable and cheap rail. He makes this iurther statement: 

"I am aware that supplemental dasli-boards hâve been secured to the dash- 
board proper by being clamped to the top edge thereof, and said dash-board 
thus reiidered more effective, but I do not regard this as a substitute for my 
invention, which is equally applicable to and désirable on saiil supplemental 
dasii-board wiien used as on the dash-board proper. As will be readily seen, 
if at any time it is desired to use sueh supplemental dash-board on a dash- 
board provided with my rail, said rail can be readily removed, placed upon 
said supplemental dash-board, and the whole put in position." 

The ôrst and second daims, which are alleged to be infringed, read as 
follows: 

"(1) The combination, vril]\ a dash-board consisting of the ordinary metal- 
lic frame and lealher covering, of a détachable rail provided wltli supporta 
having clampa, whereby it is secured to the finished edges of said dash-board, 
and beld freetherefrom.substantiallyas shown and described. 

"(2) The combination, with the dàsh-board, A, of the rail, B, provided with 
the supporta, B', engaging with the top edge of said dasb-board, and the sup- 
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ports, B*, engaglng with the enfls ot said dash-board at one end, and being 
secured to tbe ends of said rail at tbe other, substantially as set fortb." 

C. & E. W. Bradford, for complainants.. 
John W Strehlie, for défendants. 

Sage, J., (after atating thefacls as ahove.) From the state of the art as 
exhibited in the évidence in this cause it appears that before the intro- 
duction of leather-covered dashes, wooden dash-hoards were used, espe- 
cially in light vehicles; and dash-rails attached to the finished wooden 
dash-board were patented as long ago as July, 1870, to Noyse and Strat- 
ton. No. 105,362. There is shown in that patent a dash-rail with sup- 
ports to hold it free from the finished edges of the dash-board, and to 
attach it to the board. The supports hâve only one lip, instead of two, 
as in the patent sued on, and the dash-rail is attached to the dash-board 
by means of a screw and nu t. Andther form of rail, standing free from 
the finished wooden dash-board, and secured thereto by posts and sup- 
ports, is shown in patent to Warner, No. 128,933, July 9, 1872; and 
still another in patent to Munson, No. 149,878, April 21, 1874. Thèse 
patents make it clear that the rail and tbe form of the rail of complain- 
ants' patent are old. 

Clips of varions kinds to hold attachments to leather-covered dashes 
were old and in common use before the date of the alleged invention 
described in complainants' patent. In patent No. 264,145, September 
12, 1882, to Gibbs, for rein-holder, there are shown supports connected 
by a small rail or cross-piece, and clipped to the finished edge of a 
leather-covered dash-board. The spécification sets forth that the device 
is capable of being attached upon the dash-board of any vehicle. The 
base is a curved or narrow casting, in the shape of an inverted U, the 
wings of which hâve openings at each end, provided with thumb or set 
screws for attaching them to the dash of the vehicle. Fig. 3 of this 
patent shows a device not dififering in any essential degree from that 
shown in Fig. 2 of the patent in suit. 

There is also shown in patent No. 263,908, September 5, 1882, to 
Howell and Burdick, for rein-holder, a clip-spring for attaching the holder 
to the dash-board, which is a complète anticipation of the clip shown 
in complainants' patent. Patent to Kinlock, April 26, 1881, No. 240,- 
732, for supplementary dash-board for vehicles, designed to keep out 
of the vehicle body the dust, mud, etc., flung by the horse in travel- 
ing, shows a rectangular or other shaped shield or fender, provided with 
clasping or clamping devices at one edge, whereby it may be readily 
set, and securely, but removably, held upon the ordinary dash-board 
of a vehicle at the élévation and angle required. This, too, is a com- 
plète anticipation of the complainants' clip. 

Patent to Peters, No. 225,019, March 2, 1880, shows a fàstening 
attachment for vehicle dashes, which is also a complète anticipation of 
the complainants' clip. It shows a clip and foot adapted to grasp a 
half-round rod. The clip is bolted above and below the dash-rod, and 
shows a concave bearing placed between the dash-rod and tbe dash-foot 
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proper, and extending upwardly and downwardly, so that the bolts 
securing the clip in position pass through this concave bearing, and 
keep it also in position. The clip is in the shape of a horseshoe, 
with a serew-thread eut on each end. Thèse ends pass through the 
dash-foot, and are secured in place by nuts. This, too, is a complète 
anticipation. 

But it is urged for the complainants that none of thèse devices 'would 
serve the purpose of that described in the complainants' patent. Thus 
it is said that no dash-board rail is shown or described in the Peters 
patent, and that the Kinlock patent differs from that shown in the com- 
plainants' patent in this: that the clasping or clamping devices are not 
adapted to embrace closely the upper part of the frame of the dash- 
board, but extend down along the dash-board, so as to form a sufEcient 
leverage to hold the shield and supplementary dash-board at the proper 
angle; also that, there being no provision for handles at the ends of the 
dash-board, as in complainants' patent, they being wholly wanting, and the 
device shown in Kinlock not being a dash-rail in any sensé of the word, 
it does not anticipate. Similar distinctions are drawn between the com- 
plainants' device and that shown in the Howell and Burdick patent and 
in the Gibbs patent. In other words, the claim is, in substance, that 
because the complainants hâve applied this old device to a new use, 
they are entitled to a patent, and, inasmuch as the complainants' im- 
provement displays novelty and utility, they are entitled to a decree. 

Thèse propositions are so utterly unsound, and so in conflict with the 
authorities, that it is not worth while to enter upon any extended con- 
sidération of them; but it is a proper occasion for two or three observa- 
tions with référence tô some authorities cited. Judge Nelson's charge 
to the jury in McCormick v. Seymour, 2 Blatchf. 240, that "novelty and 
utility in the improvement seems to be ail that the statute requires as a 
condition to the granting of a patent," is cited. This quotation does 
not, of itself, convey the true and full meaning of the charge. In the 
sentence immediately preceding he says that "the improvement upon a 
machine, which is the kind of invention hère, must be new, not known 
or in use before, and must be useful, — that is, the person claiming the 
patent must hâve found out, created, and constructed an improvement 
which had not before been found out, created, and constructed by any 
other person; and it must be bénéficiai to the public, or to those persons 
who may see fit to use it." In another part of the charge he says that, 
"in order to take the separator of the défendants out of the charge of in- 
fringement, it is necessary that they should satisfy you that it is sub- 
stantially and materially différent from the plaintiff's; in other words, 
that it involves some new idea in its construction not to be found in the 
plaintiff's. If it is found there, of course it is an appropriation of his 
invention; if not, then it is an independent improvement, and not in 
violation of the plaintifi''sright." Again: " If the défendants hâve taken 
the. same gênerai plan, and applied it for the same purpose, although 
they may bave varied the mode of construction, it wili still be, substan- 
tiaUy, and in the eye of the patent law, the same thing." And, again, 
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referring to the défendants' device, he says: "If it embodies the same 
ideas, and its arrangement carries ont the same idea, — if this is the true 
view of the question involved, — then undoubtedly it is an infringement." 

Taking ail thèse together, itmay wellbeinsistedthat when he spoke of 
novelty and utility he referred to inventive novelty, and net mère nov- 
elty in construction. But if the citation made by counsel expresses cor- 
rectly the statement of the law by Judge Nelson, ail that it is necessary 
to say about it is that he bas been overruled again and again. The 
case before him was under the act of July 4, 1836, and the question dis- 
cussed raised under section 6 of that act. 

In Thompson v. Boisselier, 114 U. S. 11, 5 Sup. Ct. Rep. 1042, the 
suprême court say that a patentée must be an inventor, and he must 
hâve made a discovery, and that the statute bas always carried eut this 
idea. The court then say: 

"Under the act of July 4, 1836, (5 St. p. 119, § 6,) in force when thèse pat- 
ents were granted, the patentée was required to be a person who had 'dis- 
covered or invented' a ' new and useful arn, machine, manufacture, or com- 
position of matter,' or a ' new and useful improvement in any art, machine, 
manufacture, or composition of matter.' In the act of July 8, 1870, (16 St. 
p. 201, § 24,) the patentée was required to be a person who had 'invented or 
discovered any new and useful ait, machine, manufacture, or composition 
of matter, or any new aud useful improvement thereof;' and that language 
is reproduced in section 4886, Eev. St. So it is not enough that a thing shall 
be new, and in the sensé that in the shape or form in which it is produced it 
shall not hâve been before known, and that it shall be useful, but it must, 
under the constitution and the statute, amount toan invention or discovery." 

The same subject is discussed in Gardner v. Herz, 118 U. S. 180, 6 
Sup. Ct. Rep. 1027, and in cases passim froni that time down until now. 
1 Robinsonon Patents, from page 210 to 228, is referred to in support of 
the proposition, but it is sufficient to quote from note 2, on page 228: 

"A combination may resuit either from mechanical ingenuity and experi- 
ment or from the exercise of inventive ski 11. In the latter case only is it an 
invention, and the subject- matter of a patent." 

An excellent statement of the law on this subject was made by Judge 
Shipman in Stanley Works v. Sargent & Co., 8 Blatchf. 344, and 4 Fish. 
Pat. Cas. 445: 

"Utility is not an infallible test of originality. The patent law requires a 
thing to be new, as well as useful, in order to entitle it to the protection of 
the statute. To be new, in the sensé of the act, it must be the product of orig- 
inal thought or inventive skill, and not a mère formai and mechanical change 
of what was old and well known. But the eflfect produced by a change is 
often an appropriate, though not a controlling, considération in determining 
the character of the change itself . " 

The proposition made by counsel for the complainants that the de- 
fendants, having appropriated the complainants' device bodilj', and used 
and sold it in préférence to prior structures, are estopped from questiou- 
ing its patentability, is as novel as it is unsound. The facts referred to 
are strong évidence of utility; but to establisli that they would croate an 
estoppel, as claimed, would couvert the patent law into a mère con- 
trivance to promote nionopolies, and there would be nothing for the court 
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to do in any like case but to enter a decree for the complainant, with. 
out référence to the validity of his patent. 

Even if the views above expressed, that the novelty of the complain- 
ants'devicè is not sufficient to sustaiu their patent, be set aside, the case 
is dearly against them. 

There is shown in évidence a device which in conception, form, 
and application is identical with that described in the patent sued 
upon. The testimony is that this exhibit shows a rail exactly like 
the one made by the défendant Joseph Morrison at some time be- 
tween the years 1872 and 1874 for John Roberts, carriage maker, 
then doing business on Sixth Street, in Cincinnati. His testimony is 
that an apprentice boy, whose name was Phares, brought a covered 
dash to his shop, with orders to put a rail on it. ïhe statement 
made by Phares at the time, as Morrison testifies, was that the dash- 
frame should hâve been constructed with a welded rail on it, plated, 
but by mistake that had been omitted. Morrison took the dash, and, 
after examining the manner and form in which the whip-socket (shown 
in Exhibit No. 4, which, it is in évidence, was used in 1880) was fas- 
tened to the dash-frame, (which, as shown in Exhibit No. 4, was attached 
to the dash-frame by a clip, which also is a complète anticipation of 
complainants' device,) he made the rail as shown in Exhibit No. 1, and 
delivered it to Roberts. He testifies that he is unable to fix the date 
more specifically, because ail his account-books were destroyed subse- 
quently by fire. He further says that the dash-rail of that exhibit was 
secured to the dash-frame by means of clips and screws, as shown in the 
exhibit, which is precisely the mode of attachnient of complainants' 
rail; and that Henry Phister, lock-smith on Sixth street, Cincinnati, 
tapped the holes in the clips that held the rail to the dash. He also 
testifies that that was the only détachable dash-board rail of that sort 
which he made, and that the reason he made no other was that the rail 
was not substantiel enough, in that the clamps were not fastened tight 
enough to the dash-rail. He also testifies that he saw that dash, with 
the rail in position, on a vehicle in Roberts' place of business. 

Morrison is corroborated by William H. Phares, who is now a fireman 
in the Cincinnati fire department; by Henry Phister, the locksmith; by 
thô défendant Corcoran; and by John H. Shobrook. Mr. Roberts died 
in the summer of 1887. 

Phares testifies that he worked for Roberts at the time stated by 
Morrison; that the factsoccurredasdetailed by him; and that the finished 
dash and rail were similar to Exhibit No. 1, excepting that they were 
filed and finished up in better shape. He fixes the time as in September 
or October, 1873. 

Phister testifies that he drilled holes on some clamps "on a little job" 
like Exhibit No. 1, for Morrison, and that it was in 1873, and that he 
understood at the time that they were intended to hold a rail over the 
top of a dash-board. 

Corcoran, Morrison's partner and his co-defendant, also saw the rail 
in 1873, and testifies that it was similar to Exhibit No. 1. 
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Shobrook, carnage maker and blacksmith, says that some 13 or 14 
years ago he saw a dash with rail like Exhibit 1, which was made by 
Morrison for Roberts, by whom Shobrook was then employed, and that 
to the best of his knowledge and belief it was plaoed on a vehicle. 

There was an effort made to discrédit Morrison by showing that he 
is contradicted by three witnesses as to what occurred with Simmonds 
(complainant, and one of the three witnesses) at an interview in 1885, 
but he is so strongly corroborated that I entertain no doubt of the sub- 
stantial truth of his testimony concerning Exhibit No. 1, nor that the 
dash-rail he made in 1872 or 1873 was used on a vehicle. It cannot 
be regarded as nothing more than an abandoned experiment. It is a 
complète anticipation of every feature of the device patented under 
■which the complainants claim. 

The bill wiU be dismissed, with costs. 



ROBBINS V. WhITTLB. 
(CircMlt Court, D. Massachusetts. Jannary 31, 1891.) 

Patbnts por Intentions— Novbltt—Impbovbments m Sfuino-Beds. 

In view of the prior state of the art, as shown by varions patents granted between 
January, 1876, and August, 1882, letters patent No. 270,458, granted January 9,1888, 
to James J. McCormack, for a device to strengthen the frame of spring-beds, con- 
Bisting of a rod runnlng through the center or such frame, and Connecting the sec- 
tions of which it is composed, is void for waut of patentable novelty. 

In Equity. 

J. George Seltzer, for complainant. 

John Dane, Jr., for défendant. 

C!oLT, J. This suit is brought for înfringement of letters patent No. 
270,453, dated January 9, 1883, granted to James J. McCormack for 
improvements in spring-beds. The spécification states that the inven- 
tion relates to that class of spring-beds which are adapted to be folded 
longitudinally, and has for its object to keep the bed from sagging at its 
center, and to strengthen the frame. The only part of the McCormack 
bed which it can be pretended is new is a rod running through the cen- 
ter of the bed, and Connecting the two sections or frames of which the 
bed is composed. Every other élément mentioned in the two claims of 
the patent were old and well known at the date of the McCormack in- 
vention, and it is only the form of the rod or bar described in the Mc- 
Cormack patent that is new; for Connecting rods, extending between the 
ends of the same section frames, are clearly shown in the prior Keen- 
holts patents. 

In view of the prior state of the art, as shown in the following patents: 
Nos. 10,179, issued August 8, 1882, to S. H. Reeves; 251,241, issued 
Pecember 20, 1881, to George Keenholts; 212,443, issued Februaiy 18, 
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1879, to William B. Crich; 179,190, issued Juiie 27, 1876, to William 
B. Hatch; 171,776, issued January 4, 1876, to William Chase; and 
251 ,242, issued December 20, 1881, to A. Keenholts, — I must hold the 
McCormack patent void for want of patentable novelty. A decree may 
be entered dismissing the bill. 



PoLLMAN Palace Car Co. v. Wagner Palace Car Co. et al., (two 

cases.) 

(.Circuit Court, N. D. Illinois. January 20, 1891.) 

Patents fob Inventions— Car-Euffers—Comitt between Cikcuit Courts. 

In Pullman Palace Car Co. v. Wagner Palace Car Co., 38 Fed, Rep. 416, letters 
patent No. 373,098, issued November 15, 188T, to the Pullman Company, as assignée 
of Henry H. Sessions, for an improvement in the connections between cars, was 
sustained by the circuit court for the northern district of Illinois, mainly on the 
ground that the bnffer-plates of the two cars were kept in contact under constantly 
opposing spring pressure, while rounding eurves as well as upon a straight traok, 
thus to a large extent overcoming the tendency to oscillation. In that suit George 
M. Pullman iiled an affidavit showing that the oscillation was in fact largely over- 
come by the device, even upon roads of greatest curvature. In Pullman Pal- 
ace Car Co, V. Boston <fc A. B. R. Co., ante, 195, the subséquent patent. No. 
403,137, issued May 14, 1889, to George M. Pullman, for a vestibule connection be- 
tween cars, in combination with a device similar to that of the Sessions patent, 
and intended to accomplish the same purpose, and the drawings for whi^h were 
almost identically the same, was afterwards sustained by the circuit court for the 
district of Massachusetts upon the ground, among others, that it was not antici- 
pated bythe Sessions patent. In this suit Sessions gave testimony in behalf of 
the Pullman Company, limitating his invention to the exact device described by 
the speoiftcations, and the Pullman Company contended for a construction thereof 
which would neoessarily prevent the buf£er-plat«s from being in contact under 
pressure while rounding eurves. Meld, that the Massachusetts décision was in- 
consistent with the Illinois décision, and therefore comity did not require the Illi- 
nois court to enjoin an infringement of the Pullman patent on the strength of the 
Massachusetts décision. 

In Equity. : 

Offield & Towle and /. 8. Runneh, for complainant. 

George S. Paysan, for défendants. 

Before Gresham and Blodgett, JJ. 

Geebham, J. On May 13, 1887, George M. Pullman filed in the pat- 
ent-office his application for a vestibule connection for railway cars, and, 
after several rejections, patent No. 403,137 was granted to him on May 
14, 1889. Later in the same year, the Pullman Company, as assignée 
of the patent, commenced a suit in the circuit court of the United States 
for the district of Massachusetts against the Boston & Albany Eailroad 
Company for infringement. In October, 1890, that court sustained the 
patent, and enjoined the défendant, and on the strength of that decree 
the complainant in this suit insists that it is entitled to a preliminary 
injunction. On April 29, 1887, Henry H. Sessions filed an application 
for an improvement on a railroad car, and, after one or more rejections, 
a patent was issued to the complainant in this suit as assignée of Ses- 
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sions. This patent was issued on November 15, 1887, and numbered 
373,098. A few days later the Pullman Company filed a bill in this 
court against the Wagner Company for infringement of the Sessions pat- 
ent, and on April 21, 1889, a decree was entered sustaining the patent 
and enjoining the défendant. 

Under the well-established rule of comity, the decree in the Boston 
case entitles the complainant to the injunction prayed for, unless the 
court which rendered that decree gave a construction to the Sessions 
patent at variance with this court's construction of it. In other words, 
if the opinion of this court (38 Fed. Rep. 416) cannot be reconciled 
with the later opinion of the learned circuit judge in the Boston suit, 
(ante, 195,) the complainant is entitled to nothing hère on the ground 
of comity- 

In its answer in the Boston suit, the défendant set up (1) that the 
Pullman patent was void for want of novelty; (2) that the Sessions pat- 
ent and other patents anticipated it; and (3) that, if they did not antici- 
pate it, the complainant was estopped, by its attitude in the Sessions 
suit and the decree of the court in that suit, from denying that the Ses- 
sions invention was prior to the Pullman invention. 

"The object of iny invention," says the Pullman spécification, "is to pro- 
vide suitable means wliereby there may be made a continuons connection be- 
tween contignous ends of passenger raiiway cars, this connection being an 
entirely closed passage- way, preferably of the widthof the car platforms, and 
serving at the same time as a vestibule for entrance and exit to the respect- 
ive ends of the ôais, the connection between the sohd parts forming a vesti- 
bule being made of flexible or adjustable material, so as to constitute a loose 
or flexible joint that will permit of suflicient movement of each unit car in 
travel, but at ail times preserving a complète vestibule connection between 
the respective cars. * * * xhe problem is to hold each bellows so flrmly 
to its car that it will maintain its place when the car is uncoupled from others ; 
second, to so support them that when cars are coupled the ends of adjoining 
bellows or connections take their relative proper posi'ions, so as to form a 
eontinuous passage, without any necessity of manipulating the bellows or 
flexible connections; third, to provide à eontinuous tlooring between tlie cars; 
fourth, 80 to combine the parts that both the flexible connections and the 
flooring shall be so supported that the cars may approach nearer and remove 
further from each other without disturbing either the continuity of the floor- 
ing or thatot the bellows or iticlosed flexîble passage-way; jflfth, that the cars 
may, as in traveling round curves they njust, hâve the longitudinal Une pass- 
ing through the center of one car at an angle with that passing through the 
center of another car, without disturbing the continuity of the foot passage, 
or causing open spaces between the ends of adjoining flexible passage- ways." 

The bellows, or accordion-like structure, composed of flexible material, 
is attached to the outer end of the vestibule and the face-plate, and is 
thus made capable of conforming to the movements of the cars, which 
do not always occupy the same relative position. The spécification fur- 
ther says: 

"The drawings show a buffer-rod and draw-bar of a well-known kind. 
The buffer-spring, m, incloses the' buffer-rod, and this rod is moved outward 
by the spjing, and inward by the impact of an adjoining car or buffers conr 
nected thecewitb. Upon this rod is mounted a cross-bar, or equalizing bar» 
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î, in such manner that it ean move out and in with the buflfer-rod, and at the 
same tiitje 03cil:late upon its center as the evener of a wagon does iipon the 
pôle. Two rods, s, s, are attached to the ends of this cro3S-bar,7, not flrmly, 
but by a sortof bail apd socket joint, in such manner that the cross-bar may 
change its angle to horizontal Unes drawn perpendicular to the length of the 
car, while the rods, s, «', always remain substantially parallel with the sides 
of the car. Thèse rods, a, s', pass througli' mortiees or guide-plates ruade in 
or snpported by the traiisverse timbers of the car, and are thus conflncd in 
such manner that theycan slide outward and inward in the direction of their 
length, but cannot practically move in any otlier direction. Thèse rods, at 
their outer ends, project beyond the outer cross-beam of the car, and are there 
pivotéd to the buffer-plate, n. This plate is a vertical plate as long as the 
width'of the flexible connection, with its upper edge on a level, or therea- 
bout, with the top of the ordinary platform. A study of'the mode of sup- 
porting tbis buffer-plate, as above described, will show that it is pressed out 
by a spring, that it can be shoved towards the car by the application of suffl- 
cient force, and that it can change its angular position with référence to the 
end of the car when at its extrême outward and inward locations, or any- 
where between them. This buffer-plate on one car could not hâve its acliiig 
face coïncident with a similar buffer-plate on an adjoining car when the two 
cars are rounding a curve, unless it could change its angle with référence to 
a longitudinal line passing through the ceuler of the car, so that it can be at 
times at right angles to such a Une, and at times at various other angles. 
The support of the buffer-bar before described not only permits thèse changes 
of angular position and the in and out motions of the buffer-bar, but prevents 
its center from leaving a horizontal longitudinal line passing through the cen- 
ter of the car to which it ia attached, so that the center of the buffer-bar is 
always, whether projected or shoved in, practically in Une with the center or 
middie of the platform. The mode of supporting this bufifer-bar must be 
such as to permit it to hâve thèse motions so long as the buffer-bar is permit- 
ted to move as described, and at the same time to bave its center restrained, 
80 that it can move only in a certain patb." 

The first claim reads: 

"The combination, substantially as hereinbefore set forth, of a face-plate, 
forniing the open end of a vestibule extension to a railway car when not 
coupled with another car in a train,'and a buffer-plate, which is pivotally 
connected with a spring-extended bu£fer-rod, and arranged, as describeil, to 
be capable of oscillating on a fixed center, but restrained by guide-rods, as 
described, to compel the center of oscillation to move only in a line passing 
longitudinaUy and horizontally through the center of the car; the said buffer- 
plate, and the face-plate ,of the vestibule connected therewith, being free to 
move angularly with such flxed longitudinal line of their movement." 

This claim is for a combination of the face-plate, buffer-plate, and 
spring buffer-rod with in and out motions and a rocking motion. The 
chief feature of the invention consists in the loose or pivotai connection 
of the supporting rods or links at one of their ends to the cross-bar or 
equalizer, and at their other ends to the buffer-plate; thus allowing the 
so-called motions tod restraint of motion, while the cars oscillate on a 
fixed center. No other feature of the patent need now be considered. 

The Sessions equalizing device is thus described: 

"Tbe spring pressure acting against the' lower portion of the frame-plate 
is obtained, as exhibited in the drawings, from the coil-spring, n, which takes 
a beaiing at one end against the solid frame-work of tbe car, and at the other 
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against a cross-head beneath the entrance platform car, which cross-headt by 
meansof the rigid links, «, *', is connected with the threshold of the frame- 
plate, a; the said links, s, «', being knuciile-jointed to the threshold-plate, o." 

It will be observed that the links are not described as pivoted to the 
cross head or equalizer, and the latter is not described as pivoted to the 
buffer-stem, but the drawings of the patent show such connections. 

It is urged by the complainant that this language in the Sessions pat- 
ent indicates that the equalizing bar is rigidly connected to the buffer-rod, 
and the supporting rods or links are rigidly connected to the equalizer, 
and that therefore the face-plate and buffer-plate cannot hâve the motions 
and be restrained in the manner described in the Pullman patent. Why 
were the links knuckle-jointed to the threshold-plate, if it was not in- 
tended that they should be pivoted to the equalizer? It is only by keep- 
ing the face-plates in constant frictional contact that the declared object 
of the Sessions invention is, or can be, accomplished. Without the 
equalizing mechanism shown in bis drawings, bis plates cannot be thus 
held together. The pivotai or loose end connection of the links to the 
threshold-plate suggests, if it does not plainly imply, such a connec- 
tion of the other ends to the cross-bar or equalizer. Practical mechan- 
ics, familiar with the Janney and other buflSng apparatus in use at the 
date of the Sessions patent, would readily hâve understood how to con- 
struct the mechanism with the necessary working play. If the Sessions 
frame-plates do not oscillate on a fixed center, as do the corresponding 
plates in the patent in suit, his invention is not capable of accomplishing 
the bénéficiai results which this court held it could and did accomplish. 
If he did not intend that his equalizing mechanism should hâve the mo- 
tion, and restraint of motion, described in the later Pullman patent, why 
did he insert the foUowing language in the descriptive part of his pat- 
enl? 

"It is commun expérience that, when a train of drawing-room or sleep- 
Ing cars is traveling at high speed, there is induced in each car a tendency to 
Bway or oscillate laterally. The force which indiices this tendency may be 
relatively a slight matter, but its eontinUed répétition results in an aggregation 
of impulses, which accelerate the oscillations, and cause unpleasant eflects 
upon the passengers, especially when the road-bed bas reverse curves, even 
of great radius. * * * The effectof my improvement is to provide a ré- 
sistance to this tendency to oscillation by checking the same at the outset, be> 
fore the impulses which produce it bave accumulated." 

This court sustained the Sessions patent on the ground that the equal- 
izing mechanism was capable of keeping the frame-plates in frictional 
contact, not part of the time, but ail thetime, on sharp curves, like those 
of the Baltimore & Ohio road, afe well as on tangents; and on the further 
ground that itwas net anticipated by certain prior patents, because their 
buffing-plates were not kept in such contact, and could not, therefore, at 
ail times oppose the tendency of the cars to sway laterally. The com- 
plainant in that suit (and the parties in this suit are the same) insisted 
that this was the correct construction of the Sessions patent. And yet, 
in the face of its former ruling, this court is now asked to hold that the 
Sessions equalizing mechanism will notkeepthe frame-plates in constant 
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contact; that in turning curves the plates on the inner side will touch 
only on their outer edges, while on the outer side of the curve they will 
not, or may not, touch at ail. We do not understand the complainant 
to insist that the patent can be so constriled if the drawings are treated as 
part of it. The same solicitors prepared both patents and drawings; and, 
although the latter are exactly alike, it is claimed that they were intended 
to represent two différent equalizing déviées. The construction which 
Sessions now places upon his patent eannot be reconciled with his testi- 
mony in the Sessions suit. Mr. Pullman made an afEdavit, which was 
used in support of a motion for a preliminary injunction in the last- 
named suit, in which he spoke of the opération and effect of the Sessions 
apparatus as foUows: 

"Thèse vertical spring-buffers project beyond the vertical planes of the cars, 
so that on the eoupling of the two cars the adjacent trames of the cars com- 
press the springs which back them, and therefore the faces of the plates are 
beld against each other in frictional contact. The resuit of this construction 
is that the tendency of the cars of a train, when running at high speed, to 
hâve oscillations or vibrations set up, is almost entireiy dissipated. * * * 
As an évidence of the steadiness with which trains run, and their freedom 
from that oscillatory moveihent which belongs to ail other descriptions of 
trains when running at high speed, I will state that there is provided in one 
of the cars of the train a barber's room. The barber's chair in this room is 
daily occupied by persons who désire to-be shaved upon the train; and I state 
that there is but little more danger or risk in undergoing shaving at the hands 
of the barber with a common razor on this train, when running at forty miles 
an hour, than there would be in an ordinary barber's shop in Chicago. I 
hâve found that the oscillation of the cars has become greatly diminished in 
conséquence of the application of the spring-friction plates in contact, inter- 
posed between the superstructures of adjacent cars of the train, and that the 
upper berths of sleeping-cars are no longer objectionable on account of the 
swaying movement." 

The Sessions patent, as we are now asked to construe it, would fall far 
short of accomplishing thèse bénéficiai results. In his original applica- 
tion Pullman claimed the vestibule and bellows. He did not there 
claim what was finally allowed as the distinguishing feature of his pat- 
ent. In none of his numerous original claims did he embrace the oscil- 
lating motion of the arch-plate and the foot-plate. It may be fairly in- 
ferred that his first application was prepared with référence to the dis- 
claimer of the vestibule and bellows in the Sessions application. His 
original application and claims were ail canceled, and more than a year 
after the date of his first application he filed a new spécification and 
claims, and it was in thèse that he first claimed the equalizing mechan- 
ism, with its motions and restraint of mtotion. This application was re- 
jected February 9, 1889, the commissioner holding that the applicant 
Lad not invented a single élément; the "particular equalizer" being 
shown in the Janney and Sessions patents, and the frame-plate in the 
latter patent. On April 1, 1889, Pullman made and forwarded his afi5- 
davit to the patent-office, in which he stated that he had reduced his in- 
vention to practice on a train of cars before Sessions filed his application. 
Some weeks later, the application, which had been rejected on the 
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ground that the Sessions patent showed the frame-plate and the "partic- 
ular equalizer," was allowed, and the patent in suit iâsued. The affida- 
vit did not say that Pullman was the first inventer, and it did not follow 
that, because he first reduced the invention to practice, he, and not Ses- 
sions, iirst perfected the invention. It did not deny that the Sessions 
patent showed the "particular equalizer;" on the contrary, its présenta- 
tion amounted to an acquiescence in the correctness of the commission- 
er's ruling on that point, and a claim that Pullman was entitled to a pat- 
ent because he was the first inventor. 

We hâve referred to the fact thaï the parties to this suit were the liti* 
gants in the Sessions suit. In the latter suit the complainant obtained 
a decree, on the theory that Sessions was the first inventor of the equal- 
izing mechanism for which a patent was finally granted to Pullman. 
That decree remains in force. It is chiefly on the testimony of Sessions 
in this suit and the Boston suit this court is now asked to hold that 
he was not the first inventor. That testimony cannot be reeonciled with 
material portions of the testimony of the same witness in the Sessions 
suit. To what extent, if at ail, the decree in the Sessions suit is conclu- 
sive upon the complainant in this suit is a question which we prêter to 
reserve until the final hearing. Injunction denied. 



McDonald v. Pbioleau. 

(District Court, D. South CaroUna, January 14, 1891.) 

ABMniAi:.TT—JuBiBDicTioN— State Statctb. 

The district court has jurlsdiotion of a libel against the consiKnee of a veasel for 
pilotage, though the consignée is madeliable therefor by a state statute of the port 
where the services were perf ormed. 

In Admirai ty. Libel m persoTiam foT pilotage fées. 
I. P. K. Bryan, for libelant. 
E. H. Prioleau, in pro. per. 

SiMONTON, J. McDonald was a licensed pîlot on the bar of Charleston. 
He boarded and brought in the Spanish steam-sfaip Borinquin. After 
the steam-ship got into port ahother pilot claimed that, under the pilot- 
age régulations of the port, he should properly hâve acted as her pilot, 
and he made a demand for the fées. Some discussion was had before 
the commissioners of pilotage, with what resuit does not appear. The 
matter was not adjusted before the steam-ship left the port. The re- 
spondent, being her consignée, retained in his hands a sum of money 
suflBcient to pay the inward and outward pilotage. The libel seeks the 
recovery of this sum. The libelant, having brought "the vessel in, had 
v.44F.no.lO — 49 
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thé exdtiai^ right tô take her ont, ï^less somereason to the cpntrary is 
shown. Gen. St. S. G..§/1274. Tbe consignée is liable for pilotage 
fées, as well as the njaster and owners. Id. § 1280. The respondent 
admits that he has the money on hand, disclaims ail interest in the 
question, and bas paid, the money into the registery of this court. Libel- 
ant proposes an order for the payment of the money to him. No one 
has intervened or objected. 

The liability of the consignée is created by a state statute. Has this 
court jurisdiction as against the consignée? Claims for pilotage services 
■withottt doubt are cases of admiralty jurisdiction. The George S. Wright, 
Deady,i591. Courts of admiralty enforce provisions of state statutes 
which fix the amount of pilotage fées, and recognize and enforce pro- 
visions giving fées for services ofïeredand refused^ and so not performed. 
Steam-Ship Go. v. Joliffe, 2 Wall. 456; Wîismi v. McNaraee, 102 U. S. 
572. So, also, when district courts of the United States bave jurisdic- 
tion of a contract as a maritime one, they may enforce a lien given for 
ita security, created, by a state statute, although such lien would not 
exist under the gênerai maritime law. The jurisdiction in admiralty in 
matters of contract dépends not on the character of the parties, but on 
the character of the contract, whether it be maritime or not. Hen. 
Adm. 319. The state law makes the consignée liable upon the contract 
for pilotage, as well as the master or owner. This is a wise régulation, 
as it secures against any unexpected departure of the vessel. It, how- 
ever, would not afiect the jurisdiction of this court. In Esc "parle McNiel, 
13 Wall. 243, the court say: 

"A state law may give a substantif rigbt of such a character that, when 
there is no impediment arising from the résidence of the parties, tbe right 
may be enforçeddn a fédéral tribunal, whether it beacourt of equity, ad- 
miralty, or of common law. The statute in such case does not confer juris- 
diction; that exists already. It is invoked to give effect to the right^ by ap- 
plying theappropriate remedy. * * * In no class of cases bas tlie ap- 
plication of this principle béen sustained more frequently than in those of 
admiralty and maritime jarisdiction." 

Assuming jurisdiction, the court can see no reason for refusing the 
order asked for. No one else claims the money. Nothing bas been 
disdosed depriving libelant of his right under thé state statute. Let 
the proper order be entered. 



BAEKEE 0. THÉ SWALLOW. Wl 

Baeker V. The Swallow. 

(XHstHct Court, N. D. IlUnotg. Octoher 20, taSO.) 

Bhipping — ^Loss or Cargo— Febils dp the Sha — Ovekloabino. 

The propeller 8. started on a voyage with a cargo of lumber, part of wMch was 
piled on deck to the helght of 8 or 10 f eet, -which was f uUy eqnal to the depth of the 
hoid. A wind sprung up on her qUarter, raising a sea tbat causéd her to roU so 
heavily that she careened to port aud hang there nntil the deck-load ou that side 
Blid oS, when she ri^hted and rolled to starboard uhtil the lumber on that side 
went oyerboard, leaving only that piled amidships. Bhe then rlghted and rodé 
easler, and came saf ely to port It was shown that the wind in question was only 
a 12 or 15 mile breeze, and not a gale. BelcL that the loss was not due to stress of 
weather, but to overloading, and the Tôssel ia Uable tberef or. 

In Admiralty. 

Schuyler &Kremer, foTlïhelant. 

W. H. Condon, for respondents. 

Blodgétt, J. The libelant in thîs case seeks to recover the value ôf 
part of a cargo of pine lumber shipped on board the propeller Swallow 
on or about the 31st day of July, 1888, at the port of Muskegon, to be trans^ 
ported to the port of Chicago, and which, it is averred, was not deliv- 
ered to the libelant at the latter port of destination. The shipment of 
the lumber is admitted by the answer of respondents, but they allège as 
an excuse for the non-delivery that the portion of the cargo not delivered 
to the libelant at the port of destination was a part of the deck-load of 
the propeller, which was washed overboard and lost in midlake, by reason 
of the strong wind and heavy sea which prevailed, and that neither the 
vessel nor her owners are liable for such loss, the same having been lost 
by a péril of the sea, without fault of the crew of the Swallow or of her 
owners. It is admitted to be the usage of both saihng and steam ves- 
sels, engaged in the lumber trade on Lake Michigan, to carry part of 
their cargo on deck, and that the vessel and her owners are not liable for 
the loss of the cargo so carried, by a péril of the sea, if the same is prop- 
erly stowed, and the vessel be seaworthy and properly loaded and nav^ 
îgated. It is admitted that the Swallow took on board for libelant at 
Muskegon for the port of Chicago a cargo of 283,398 feet of pine lumber, 
nearly ono-half of which was stowed on deck, and that while on the pas- 
sage she lost 86,227 feet from the deck-load, which was of the value of 
$1,822. But respondents insist that they are not liable for this loss, 
because, as they say, a high wind arose which caused the vessel to roll 
to such an extent that the lumber in question was lost overboard by the 
rolling of the steamer, occasioned by the heavy wind and waves, and 
not by any fault of the steamer or those in charge of her. The proof on 
the part of the respondents shows that the Swallow sailed from Muskegon 
in the evening, her course being about south-west; that soon after 12 
o'clock a strong wind arose from the north, which raised a heavy sea, 
which struck the Swallow on her starboard quarter, causing her to roiï 
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very badly; that finally she careened over to port and hung there for 
some time until a part oî the deck-load on the port side slid off, when 
she righted and rolled to starboard, where she hung until a part of the 
deck-load on the starboard side slid ofiF, leaving the part of the load in 
the middle of the deck in place, after which she righted, and did not 
roll so badly afterwards, and broughl the remainder of the cargo safely 
into port. It is conceded that it is not the usage: to lash deck-Ioads of 
lumber vessels with ropes or chains, but it is expected that the frictional 
contact of the surfaces of the boards forming the deck-load will be suf- 
ficient to keep them in place, in the ordinary seas encountered in cross- 
ing the Iake; but the contention on the part of the libélant is that too 
much lumber was loaded upon the deck, thereby making the vessel top- 
heavy, and causing her to roll more than she would hâve donc had she 
not been overloaded on deck. The testimony from respondent's witnesses 
fails to show that the loss of the deck-load was caused by what is called 
a "gale of wind" or a "tempest." The statement by respondent's wit- 
nessess is that, while the Swallow rolled very heavily, the wind did not 
exceed a 12 to 15 miles per hour breeze, while it is conceded that the 
velocity of the wind must be at least at the rate of 40 miles per hour to 
make what is called by seamen a "gale." The fact that she rolled so 
badly from such a wind must, I think, be taken as conclusive proof that 
she had too much load on her deck, thus bringiug her center of gravity too 
high above her keel, and this view is confirmed by the fact that ail the 
crew who hâve testified agrée that she rode easily after she had spilt off 
the deck-load from the sides. The proof also shows that the lumber 
was piled on deck to the height of eight or nine feet, which was fuUy 
equal to, if not greater than, the depth of the hold. Now, while a ves- 
sel is not liable for the loss of her deck-load when it is lost by stress of 
weather, or what can be properly called a " péril of the sea," yet, if she 
takes on so heavy a deck-load as to become top-heavy, and endangers 
loss of the deck-load, or puts it in péril in an ordinary wind, or anything 
less than a gale of wind, or such a stress of weather as is clearly unusual, 
it should, I think, be accounted bad stowage and négligence. Over- 
loading thë vessel so as to render her unmanageable, or susceptible of 
becoming unmanageable, by such a wind as is shown to bave prevailed 
on the night in question, is, I think, a manifest négligence on the part 
of the carrier, and such as shôuld not acquit him of liability if the cargo 
is lost. Respondents submit proof showing that the Swallow had car- 
ried from port to port cargoes considerably larger than the one she had 
on board on the night in question, but the fact that this was donc oc- 
casionally, or even frequently, only shows that the parties were fortunate 
in not meeting with wind enough to set their vessel roUing, while over- 
loaded, and does not prove that it was either prudent or good seamanship 
to bave so loaded their steamer. While the law, acquits a common car- 
rier from loss of cargo by what can be properly termed a "péril of the 
sea," it at the same time holds it responsible for the safety of the cargo 
in ordinary weather, and as against ordinary risks, and I cannot dis- 
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miss from my mind the conclusion that the deck-load of this steamer 
was lest on this occasion, net from stress of weather, but becàuse as I 
bave already said the vessel was overloaded, and had too ùiuch of her 
load on deck. A decree will therefore be entered ônding the steamer at 
&ult, and awarding damages to the libelant in the sum of $1,822. 



The Peed Jansen.' 

Lynch et al, v. The Fhed Jansen. 

(IHstrlct Court, S. D. New York. December 31, 1890.) 

CSOLLISION — OVEBTAKING VbsSEL — TJnEXPECTBD SheBB — ^TlDB-RlP— "WlND. 

As libelant'8 scbooner T. was going west through the East river under sail, she 
was overtaken near Negro Point by a sohooner in tow of a tug on a hawser somè 
350 feet long. About the place of collision the T. passed out of slack water into a 
strong flood-tide, and, the wind at the same time faUing, she was swung around by 
the tide some four to six points, and out into the stream, when she struck the other 
sohooner. When the tug passed the T., the two vessels were on parallel courses, 
and about SOO feet apart. Held that, under the oircumstances, the pilot of the tug 
oould not expect such a large swing on the part of the T., and, as there was no fault 
in his course, and no indication of danger when be passed the T., the tug could not 
be held in fault for the collision. 

In Admiralty. Suit for damages caused by collision. 
McOarthy & Berier, for libelants. 
Goodrich, Deady <& Goodrich, for claimant. 

Bkown, J. The libelants' small sehooner Titus, loaded witH sand, 
While going west near Negro Point in the forenoon of May 22, 1890, 
came into collision with the sohooner W. 0. Snow, on a hawser about 
350 feet long, also going west, in tow of the tug Fred Jansen. The libel 
allèges that the Titus, being under sail, and the tide strong flood, was 
coming very close to the Ward's island shore, and that the Jansen and 
Snow overtook, and negligently ran upon and sunk, her. There is à 
great différence in the estimâtes of the distance of the collision from the 
shore. The whole testimony and the circumstances together leave no 
doubt in my mind that the collision was at least 250 feet from the shore 
of Ward's island. There were several other vessels and tows near by, 
The Snow, in order to avoid the Titus, sheered to port, and therebyhit, 
and somewhat injured, another vessel, passing to the west on her port 
side. Abreast of the latter, and just beyond her, a sehooner was àt the 
tail end of a tow, going east. There is no probability that ail thèse ves- 
sels would be hugging the northerly shore. Certainly the tow going east 
would naturally take the mid-ohannel to get the full benefit of the flood- 
tide, and Would thus be about 400 feet from the Ward's island shore, 
since the channel there is fuUy 800 feet wide. The collision wàsprob- 

'Reported by Edward G. Beuedict, Esii., of the New York bar. 
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■flibly nisarer 300 thaû 200 feet from shore. As the Titus was previonsly^ 
aïo doabt, going close alo;ng the shore, it follows that the defcndant's ac- 
coutït ,0f the collision, through the swing of the Titug, towards mid- 
stijeain, must be accepted as the true one. This swjngwould follownat- 
urally., if net counteraeted, upon.her going ont of the slack, water near 
shore into the line of the strong fiood-tide, — a line that runs angling 
close up to Negro Point. The Titus' own witnesses show that just be- 
fore collision she became unmanàgeable, and that her fore peak was 
dropped, and her wheel put hard to port, in order to counteract the ef- 
fect of running into the flood-tide. ,3ut, the wind dying away, she had 
not headway enough to tje kept under control, and was consequently 
carried around some four to six points, and out into the stream, and 
upon the Snow. With the wind dying away, I do not see how the Titus 
could hâve a.voided this resuit, except by casting anchor. I am not sat- 
isfied that ail this should hâve been so reasonably foreseen by the Jansen 
as to charge her with fault. When the latter passed the Titus, as both 
sides tèstify, the two vessels were ou about parallel courses; and the Jan- 
sen must bave been 200 feet outside of the Titus, if the latter was within 
50. feet 6f the shore. This was surély a reasonable distance to pass; and, 
considering the position of the other vessèls in the river, the only thing 
the JafaSen could do with her tow was either to go on, or to stop short, 
and driftwith the tide till the Titus should driftto some place unknown, 
— a course less likely to avoid collision than going on. In truth, the 
pilot of the Jansen could not know the précise place where the Titus 
would strike the rip of the flood-tide, or what was her ability to coun- 
teract its effects by her sails, her speèd, and her helm; and he was not 
chargeable with any such knowledge. When the tug passed her, there 
was no .indication of trouble or danger. He might expect some swing- 
ing by the Titus wheil she struck the tide, if that were not counteraeted; 
but not, I think, her running so far out into the stream. In the posi- 
tion of the vessels and tows in so peculiar a situation, I hâve no doubt 
it was the Jansen's duty to go on, relying on the ability of the Titus to 
take care of herself by sails, helm, or anchor when she should meet the 
tide. Se? The 0. H. Nm-tham, 37 Fed. Rep. 238. It was not until 
after the Jansen had passed that any danger was seen or suspected. 
Whèn it was seen, the évidence of her witnesses shows that she slowed 
and stoppèd her engines. The breaking of the masts and upsetting of 
the Titus arose from the peculiar and accidentai manner of their fouling 
when they came together. The Jansen, 350 feet away, had no knowl- 
edge of this, ànd could not see it. The headway and momentum of the 
Snow werè sufficient to break the masts and upset the Titus, even though 
the hawser was slack, as the Jansen's witnesses say, it was. The Jansen 
not being in fault for the collision itself, I do not see how she is charge- 
able with any such knowledge of the peculiar manner of fouling as to 
charge her with fault for her management afterwards. The libel is dis- 
missed; but, under the circumstances, without costs. 
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Benham d al. V. The Niagara. 

(DislHct Court, N. D. OMo, E. D. January 17, 1891.) 

1, COLUSIOTÎ— TUGS WITH TOWS— BeOKBN EafT IN RiVEH. 

The steamer N. was proceeding down the Bt Clair river, having in tow a raf t of 
telegraph pôles, some 800 f eet long and 400 feet wide, properly constructed for nav- 
igation in Buch river, when two schooners coUided with Vue raft and so broke it 
np that it spread ont to the width of nearly 600 feet, and in someplaoes occupied' 
the whole of the channel. The N., however, went her wav without attempting to 
repair the raft, and in the night/time she sighted the tug S. with a tow, just below 
South-East bend. The master of the N. looked back on his starboard side, and saw 
what he called "a hole" between the raft and the bank, and he thereupon gave two 
blasts of the whistle for the B. to pass to starboard, which she proceeded to do after 
aoswering. Before the B. oould do anything to prevent collision, after disoover- 
ing the oharaoter of the raft, it struck one of the schooners of the B.'b tow, and. 
damaged her. HeM, that the N. was in fault because her master did not acquaint 
himself with the dangerous character of the raft and give the danger signal to the 
B., or bold the raft for repairs at some place wbere otbervessels might pass safely. 

8. SA.ME — NOTIOB TO PaSSINO VeSSEL. 

The faot that vessels going devra the river had warned the B. that there was suoh 
a dangerous raft in the river before she met it was not sufBcient notice to require 
her to disregard the N.'s invitation to pass, wbere such vessels had not described 
the raft in question so as to enable the B, to distinguish It f rom any other sbe mighv 
encounter. 

In Admiralty. 

Qmdder & Lee, for libelants. 

Henry H. Swan and H. M. GiUett, for respondents. 

RicKS, J. The libel filed in this cause on the 20th dayof November, 
1889, charges that on the 26th day of August, 1888, the schooner H, 
C. Richards, properly equipped and skilIfuUy handled, in tow of the 
steamer Britannic, was proceeding on a voyage from Lake Erie up 
through the St. Clair river. Said Britannic had in tow, in the order 
named, and attached by tow lines of the ordinary length, the schooners 
Woolson and Richards, and at the time of the collision, hereafter de- 
scribed, had proceeded as far as a point in the St. Clair river near and 
below South-East bend; and while so proceeding, in the night season, 
the Britannic exchanged with the tug Niagara, then approaching from 
above and descending the river, passing signais of two blasts, with the 
appropria te signal for passing to starboard, which signais were exchanged; 
at a proper and appropriate distance, and the said tow and said tug ap- 
proached each other with no notice to those on the tow that any circum- 
stance existed to make the passage dangerous. The libel further avers 
that the Britannic and said tow duly starboarded their helms, and made 
over to and kept the port-hand side of the channel, and were in proper 
position to pass. It further allèges that when the Niagara was passing 
said tow it was discovered that she had in tow a raft of unusual shape 
and size, which was occupying substantially the whole channel, and 
waa coming down the channel, towed by the Niagara, with good head- 
way. The helms of the tow were thereupon starboarded, and they kçpt 
in just as close as they oould on the port bank, and the Britannic checked 
down. It further allèges that there was a dock which made out a little 
&om the shore ahead and ou the port bow of the Britannic, and the 
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Richards ran into the bank below said dock with her helm starboarded, 
notwithstanding which the raft catiaiht the Woolson, (which was thefirst 
vessel in the tow,) and brought her stem down upon the Richards as 
the latter lay against the bank, tearing out the rail, stringers, and 
stanchions, and carrying away some of her head-gear and her rigging 
on the starboard side, and otherwise damaging her. The libel avers 
that said raft so towed by the Niagara had, a short time previous to 
meeting the Britannic and tow, been in coinsion with some other vessel, 
and been badly broken and disarranged, sothat instead of being in the 
usual and ordinary shape, and of the usual size and condition proper 
for being towed through said river, the same was unwieldy, and to a 
considérable extent unmanageable and innavigable, so that it occupied 
hearly the whole channel at the point of the collision, and was not in 
ready command of the Niagara and the tug Saugatuck, the other tug 
astern and attached to said raft, and was not in condition to be towed 
in tha,t, place. The libel avers that the Richards was wohlly without 
fault, and that the Niagara was guilty of fault in the following respects 
ând particulars: (1) That she was attempting to navigate said river, 
having in tow a raft not of proper size and condition to be towed 
through said river, and was not making a reasonable and ordinary use 
of said river. (2) That having said raft in tow, in its broken, unman- 
ageable, and innavigable condition, she gave no notice of thèse factë to 
the approaching tow. (3) That, having such a tow, she exchanged the 
ordinary passing signais with the Britannic, and continued to approach 
without warning of the dangerous tow she had. (4) In not stop ping 
the raft by means of the tug at the stern of the raft, and holding said 
rail over against the bank of the river, and warning approaching craft 
of the dangerous character and condition of the obstruction when said 
raft was above South-East bend , where it could bave readily been done 
and said raft put in condition to proceed. 

The testimony in this case very clearly establishes ail that the libel 
charges in relation to the unwieldy, unmanageable, and innavigable con- 
dition of this raft at the time of the collision. In fact the respondentâ 
rather insist, in their présentation of their défense, that the raft was so 
tinmanageable and uhwieldly by reason of a previous collision and dam- 
age thereto that it could be neither stopped for repairs nor for a more 
ftUvorablè time for descending the river, nor controlled in such a bend as 
that where this accident took place. The défense seems to rely largely 
upon their utter helplessness ta control the movements of this raft aa 
sufficient reason for not being held liable for injuries caused thereby. 
This raft wa,s in peculiar shape and form. It was what is known as a 
"sack raft," and before entering the mouth of the St. Clair river had 
been prepared for navigating that stream. This was done by forcing 
the booms of the raft as near together as possible, and then stretching 
from side- to side heavy ropes to hold the booms and raft in position. 
Withifi the booms were several thousand tel^raph pôles of varying sizes, 
ànd of the value of $30,000. By thèse guy-lines the raft was put into 
naJvigable form, and is described as being about 8G0 feet long and 400 
wîlde'.'' l'ilfr this shapey and under the control of a sufiicient inumber of 
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tugs, the raft might haVé been safely towed down through the river; but 
it appears from a libel filed by the Mackinaw Lumber Company against 
the Kitty M. Forbesand the schooner Mabel Wilson, in the district court 
of the United States, at Détroit, that on the 25th day of August, 1888, 
the said Kitty M. Forbes and schooner Mabel Wilson collided with said 
raft, first near Faun island and later near Harson's island, in the St. 
Clair river, and puJled said schooner through said raft, "breaking and 
widening out the same, and thereby breaking said booms, caused the loss 
of 4,000 of said pôles, and rendered said raft helpless, innavigable, and 
unmanageable, in which condition it passed down the St. Clair river." This 
description of the raft, made by the owners themselves, is not exaggerated. 
This testimony shows that after the collisions referred to the guy-ropes were 
ail broken, one of the booms on the port side of the raft was broken and the 
other driven under the pôles so that they projected over the port quarter of 
said raft in a tangled and dangerous manne;*. The raft, at its Widest 
point, is fixed by some of the witnesses at frdm four to six hundred feet. 
In this condition the raft proceeded upon its journey, and at some pointa 
in the river substantially occupied the whole channel; and in this con- 
dition it approached the South-East bénd with the knowledge that vessels 
were liable to meet it at almost every point of the river. The mate, wh'o 
was ih charge of the tug Niagara at the time of the collision, admits that 
he had not examined thé raft to ascertain its condition after the collision 
with the Kitty M. Forbes, neither had he been advised by the rear tug, 
or the man in charge 6f the raft, of the damages arising from saîd col- 
lision. Seeing the Britannic and her tow approaching, he says he went 
first to the port side of bis tug, and looking backsaw the port side of the 
raft dra^ing along the rushes on the Canada bank, and then, going to 
the starboard side of the tug, he says he remarked to the watchman: 
"That fellow [referring to the Britannic and tow] can get through there. 
There is a hole right through there." The master's characterizing the 
passage-wayas a "hole" is significantin itself. Immediately hesounded 
two blasts of the whistle as an invitation to the Britannic and tow to ap- 
proach. It was clearly the duty of the commanding officer of that tug, 
before the signal was given, to know that there was a sufScient space 
upon the starboard side of that raft to permit that tow to pass in safety. 
His signal was an invitation to the steamer to approach, and a notice tO 
her that in the judgment of the master of said tug there was suflScient 
channel for the tow to pass in safety. Without undertaking to détermine 
hère the légal relations of the tug Niagara and the tug Saugatuck, assist- 
ing in navigating that raft at its rear end, or the agent in charge of that 
raft, I am clearly of the opinion that, primarily, it was the duty of the 
Niagara to know that a sufBcient space in the channel was unobstructed 
and open to the tow to pass before the two-blast whistle was given. I 
am just as well satisfied from the évidence in this case that there was not 
a sufficient space to hâve justified the master of the tùg in inviting the 
Britannic to pass. It was clearly his duty, under the circumstances, to 
hâve given a danger signal the moment the head-lights of the Britannie 
eanie in view. That would hâve been the safe and seaman-Iiké course 
to pUrsue. With such à danger signal the Britannic and her tow eoold 
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!h^ve^afely,8topped belqw the tend at several places, fwberethe raft could 
havè pas^ed without danger. But it is claimed by the proctors for the 
; respondpiîle that the Britannic had notice in fact of the unmanageable and 
jnna^i^able,condition of thisraft, and that it was being towed down the 
jriver.oicçqpying substantiq^Uy the whole channel. This notice it is not 
çlçiiijied, wap given by. th©; Niagara or the agent of the raft, but that it 
iwas notice, igivenvoluntarily by masters of vessels who had passed the 
,ra,ft fur^herup the river,, and it does appear from the testimony in this 
iq^^e , that. the Whitney, inpassing down, had notified the master of the 
, Britaïini,c ^tp, loo^ out fpi;,#faft that was coming down the river; but it 
ja,nat, claimed that this iiptixje was of such a definite and positive char- 
.acter 89 to give the Britannic and other approaching vessels such a de- 
scription ofthe raft as to idçntify it from other raft? on the river. It 
yjyas not notice of such character as to justify the respondents in claim- 
^àng thattlie Britannic ought to hâve observed that notice, and disre- 
garded t|ie two-blast signal given by the Niagara, as the vessels ap- 
(igypachçd, which the Britjjnnic had a right to suppose was an invitation 
.and notice thatshe coul4 pass with safety. When the Niagara pursued 
^|ier jolirnpj down the jàyer with the raft in the condition described, she 
(took upon hierself al^ rfçks that might foJlow from such a dangerous 
^)C(;>urse. Th^re was nothing in the law to prevent her making the àt- 
jjçinpt, ,but siie did i^ at ^>çr own risk and ppril, and every injury and 
loss çcqasioned by the ini^^avigable and unmanageable condition of the raft 
'çhe pught in justice tp.pay. I think, under ail the circumstances de- 
jvelpped by tl^p testimoqy in this. case, that the master of the Niagara 
.wfa^ensurable for procej^ing with his journey. He is especially cen- 
(^urable for havipg failed in sounding the danger signal, or in not giving 
notice by senfiing a tug JP . ^dvance of him, and at a sufïicient distance 
to notify vessels of ,th? character of the raft he had in tow so as to en- 
,al^lethem to ^eek shejter, at such places as the river bank afforded, or 
|ç}io6se pa?sing, places at such points where the width of the river would 
uaialçe it safe for ail cone^ned. If there had been a reasonable channel 
o'n;the starboard side of the, raft, through which the Britannic and her 
tpwcquld hâve passed wi^h safety if they had skillfuUy raanaged their 
toWtit, might then be propey to consider the claim now made that this 
,5>ollis|on iWas cauged by the want of cai-e on the part of the Richards. 
;^nt the master of the Niagara, haying deliberately invited the Britannic 
.tot.try her luck in getting, through what lie called a "hole," he cannot 
.f qw claini a slight sheer or change in the course of any of the tow, which 
jiesl^ould hâve known ijvas probable, If not inévitable, because of the 
ip^uffiçient channel through which he induced . the tow to pass, as hav- 
jipgcaused the collision .cqmplained of. As I bave before stated, the 
prinjiairjf and proximate çanse of this xjollision was the innavigable and 
j\iîiniwiageab|lecliaracterçtf that raft, gpreading ont and substantially oc- 
.cnpjingtbe whple channel of the river, and in the Niagara, under such 
(Pirçunistances, inviting -the Britannic and her tow to pass under the mis- 
leading, signais of two blasts, which wa4 in fact a notice that in the judg- 
naentof the master ^of the Niagara the conditions for passing were 
jfayqra|>le. ThiSi negl^ç-t is su^cient/tq çntitle the libelant to recqyer in 
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thîs case, and I do not consider it necessary or proper to «onsidér the 
ôther défenses relied upon. It may not be improper for the court hère 
to remark that in view of the great value of the tonnage daily passing 
through thèse ri vers and canals Connecting our lakes, and in the aDsence 
of propet législation, tugs and parties in charge of rafts must be held to 
a high degree of care, — in the first place as to the proper construction 
of the rafts, so as to make them manageable and navigable, and in the 
second place as to propet care and diligence in transporting them through 
the lakeis and rivers, with référence not only to the time and character 
of the weàther when they shall undertake to pass through, butalso with 
référencé to tliëir proper handling when actually making the transit. 

I hâve submitted to Capts. Kelly and Nelson, the nautical assessors, 
who kindly sat with me in this case, my conclusions from the testiuiony 
as to the space in the channel between the starboard side of the raft ând 
the American shore through which the Britannic and her tow Were in- 
vited to pass, and also the dimensions and Unmanageable character of 
the raft, and upon thèse facts, as established, hâve asked their opinion 
as to whether the channel open to the Britannic arid her tow was rea^ 
sonable and sufiBcient, and whether, under ail the circumstances of the' 
case, the master of the Niagara manâged his tug in a seaman-like lùan- 
ner. They hâve answered both questions in the n^ative, which advice 
fuUy meets with my concurrence. A decree may be prepared for the 
libelants in accordance with this opinion, and a référence to H. F. 
Carleton, as commissioner of the circuit court, to take testimony and as^- 
sess the damages. 
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(District Court, N. D. IlUnois. Ootober 20, 1890.) 

1. COLT.TSIOK — SaIIING VeSSELS APPROiCHINO End On. 

About 1 O'clôcik of a oleàr rûorning, on Lake Miclfigan, the schooner IJ., ctose- 
hauled on the starboard tack and headed 8. X W., sighted and was geçn by the 
schooner M., headed N. by W., with the wlnd free. The M. put her helm hard-a- 
port , and let go her main sheet, and s wung six or seven points to starboarij, Whèi» 
the vesRels were flve or six lengths apart, the L. starboarded and swung to port, . 
until she was across the bows of the M., which struck her forward of the fore rig- 
ging. Beld that, whether the vessels were approaching end on or on converging 
Unes, the L. should not hâve starboarded, and the collision is chargeableito ber 
fault. 

9. SaME— ISSUTÏTOIENT LOOKOCT. 

It was négligence to allow the wheelsman of the L. to go below after the M. was 
sigbted, and to send her lopkout to the wheel, leaving the captain, theonly oUter 
man on dock, to perf orm the double duty bf offlcer of the deck and lookOÙU ' 

In Admiralty. 

Sclmyler&Kremer, for IVoelania. 

W, H[ Gûndàn, for reâpbndent, i , 

Blodqëtt, J. Libelants, as owners of the schooQei^ Lookotitj briihg 
this suit to recovèr damages sustained by their schooner from a coQlsiOD ' 
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with the scbooner Myrtle, on the waters of Lake Michigan, on the Ist 
dayof June, 1888, charging that the collision came about solely from the 
negligept, management of the Myrtle, while, by the answer, the owners 
of the: Myrtle charge that the collision occurred solely from the fault of 
tbose in charge of the Lookout, and they file a cross-libel to recover dam- 
ages sustained by the Myrtle from the collision. The proof in the case 
is ail from the decks of the two vessels, and is much less confiicting than 
usual in such cases. It is conceded that the collision occurred a few 
minutes after 1 o'clock in the morning of the day menti oned; that it was 
on the, waters of Lake Michigan, six or eight miles from the west shore 
of the lake, in the vicinity of Sheboygan, Wis.; that the night was clear, 
wifih no fpg or haze upon the vvater; that the Lookout was. heading about 
S-, J W., with a six-mile breeze; that the course of the Myrtle was about 
N, ,by: W.j'^nd that each vessel sighted the other about 15 minutes be- 
fpre they stfuck; that sqon after they sighted each other the wheel of 
the îilyrlle was put hard a-port, and the main sheet let go, and she 
^wung pff to starboard; that wiien the vessels were five or six lengths 
apart tlje wheel of; the Lookout was put to starboard, and she swung to 
port sufficiently so that when the vessels came together she was across 
the bows of the Myrtle, although the Myrtle had swung six or seven 
points tq starboard; and tbat the Myrtle struck the Lookout just ahead 
of her fore rigging. , Thçre is some conflict as to the direction of the 
windi , The witnesses from the Lookout say it was W. S. W., while those 
froni the Myrtle say it was W., or W. by N. The witnesses from both 
vessels sày they were sailing by the wind, and I conclude that neither 
was paying very close attention to their compass course, but were simply 
keeping a good full with the wind probably from about due west, as the 
Lookout was bound for Chicago and the Myrtle was bound from Chicago 
for a port inside of Green Bay, so that they were not particular to a point 
or two as their compass course, so long as they made the best use of the 
wind, aud held the gênerai courses required to take them to their re- 
spective destinations. The effort oh the part of the respondent at the 
hearing was to show that the vessels were approaching each other upon 
converging or cross-llnes» and not end on, or nearly end on; but I do 
not deem the question whether they were sailing on converging lines, or 
aipproaching each other end on, or nearly end on, very material, as the 
only différence in the duty of the two vessels was that, if approaching 
each Ôther end on, or nearly so, both vessels, under the sailing rules, 
should hâve put their wheels to port, and kept away to starboard; while, 
if approaching each other on converging lines, the vessel which had the 
wind free should hâve kept out of the way, and the vessel which was 
on the starbpard tack should hâve kept her course. Now, there can be 
no doubt from the testimony of the Lookout's witnesses that she was on 
the starboard tack, close-hauled, while the Myrtle had, the wind free; 
hence, if they were meeting end on, or nearly so, it was the duty of those 
in charge of the Lookout to hâve gone pff to the starboard, and, if ap- 
proaching on converging lines, then to bave kept her course. But she 
did ixeit}>er; but, on the contrary, after the Myrtle had put her wheel 
t9 port j.aod. gone off to starboard, as it was her duty to do, the liook- 
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out's wheel was put to starboard, thereby throwing her to port, so that 
ehe was brought across the Myrtie's bows. I concludé from the proof 
that there was not to exceed a point's différence in the course of the ves- 
Bels, and that they were approaching each other nearly end on; and that 
the plain duty of those in charge of the Lookout was to bave ported their 
wheel, which they did not do, but, on the contrary, starboarded their 
wheel; and that the collision was brought about by their neglect of their 
duty and violation of the sailing rules in that regard. But I am also 
fuUy satisfied that, if the Lookout had held her course, instead of going 
to port, there would hâve been no collision, so that it seenis to me of 
very little conséquence whether the vessels were meeting on converging 
Unes, or end on, as the Lookout was at fault in either dilemma. 

It also appears from the proof that, after the light of the Myrtle had 
been seen on board the Lookout, her captain allowed his wheelsman to 
go below to get lunch, while the lookout was sent aft to take the wheel, 
and, as the fuU watch consisted of only the capta,in and two men, this 
left the captain to perform the double duty of ofEcer of the deck and 
lookout, which , with another vessel approaching, and in close proxim- 
ity, was in itself an act of négligence, as it left his vessel practically with- 
out a lookout. The Ottawa, 3 Wall. 268; The Hypodam.e, 6 Wall. 216. 
Had there been a vigilant and compétent lookout on libelant's vessel, 
charged with no other duty, it is probable that the captain would hâve 
been kept constantly advised of the situation of the Myrtle as the vessels 
neared each other, and the collision averted. While embarrasfeed by the 
double duty he had assumed, the captain of thé Lookout committed the 
fatal efror of going to port when he should hâve gone to starboard. The 
original libel is dismissed, and a decree must be entered on the cross- 
libel, finding the Lookout at fault, and decreeing damages in favor of 
cross-libelants. 



Hardy v. The Raleigh and The Niagara. 

{Circuit Court, S. D. New York. December 8, 1890.) 

l, COUUSiaS — TOG — ÏOGS WITH TOWS AT AnCHOR— SIGNAIS. 

The tug N., with a tow, anchored lu mid-stream in the Hudson river on acconnt 
of fog, about 2 o'clock in the morning. The tow of canal-boats stretchéd abaf t the 
tug about 800 or 1,000 feet in thechannel. The N. sonnded the required f og-aiguals, 
but no others were sounded, though the E., another tug, which was the N.'s helper, 
was stationed about the middle of the tow. Shortly after comin^ to anohor, a 
steamer comlng down the river ran into and s.ank one of the canal-boats- HelÀ 
that the N., as principal, was in fault in not requiring fog-signals to be sounded on 
the E., her helper, which would hâve enabled passing vessels to locate thé t6w. 
•8. Bame— Excessive Spbéd. 

The steamer was likewisç in fault, as she was steamlug from four to five knots. 
which was an excessive speed in the fog in question, through whléh vessels fcoùld 
not be seen àt a greater distahce than 50 feet. 
S. Same— Canal-Boat at Anohor — Signals. 

The oanal-boat which was sunk, being the ontslde boat of the flrst tier of . the 
flotilla, was likewise in fault for not sounding any signals, under the stàtùtè which 
prescribes that "canal-boats which shall be anchored or moored in * * * the 
channelofaQy * ♦ * riyer » • • shall souud a fog-h^rn or e^uiyalent sig- 
nal."' ■'■'■-" ■■ '■-•••■ : ,,. . V,,; , .1 ,;;.:;, , .< 
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ilnAdtniralty. 

Mn Hylmidy for libelant. 
Edward ,L, Owen, for the Niagara. 
E. P, Wheeler^ for the Raleigh. , 

Wallace, J. The libelant'e canal-boat J. E. Heaton was sunk by a 
collision with the steam-boat Raleigh, which took place in the Hudson 
river, a little below Inglewood dock, after sunrise, and about half past 5 
o'clock iii the morning of May 8, 1889. The canal-boat was at the time 
the port vessel of the first tier of a flotilla of canal-boats which had been 
brought intow of the steam-boat Niagara from Albany, bound for New 
York city . The flotilla was composed of six tiers of canal-boats. wing 
to a dense fog, the Niagara brought hertowstoanchor at about 2 o'clock 
Ai M., near the imid-channel of the river, and kept them there until the 
collision took place. At the time of the collision the tide was running 
slightly flood in the middle of the river, and the Niagara was headed 
down the river southerly, and somewhat easterly, and her tows were 
behind her, stretching in a northerly or north-westerly Une up the river, 
The first tier of tows was about 250 feet distant from the Niagara on a 
hawser, ànd the other tows were connected with the first by hawser. 
The tug Easton, which was under the control of the Niagara, and was 
her helper on the voyage, was stationed on the port .'«ide of the fourth 
tier of tows. The Raleigh had left Inglewood dock to proceed down 
the river to New York. As the tide in shore wag running a little ebb, 
she had made her landing by goîng below and rounding up to the 
dock. Upon leaving the dock she started in a south-easterly direction, 
and ^radually rounded towards the south as she crossed the river, until 
sbe headed down the river, when she took a south-westerly course, to 
reach the westerly side of the channel. While on this latter course, and 
when going at a speed of four or five knots an hour, she struck the libel- 
ant's canal-boat on the latter's port side. The fog was so dense at the time 
that vessels could not see one auother further than about 50 feet away. 
The proper fog-signals were maintained on board the Niagara during the 
time she and' her 'flotilla lay at anchor, but no fog-signàls were giveu on 
board the tugEastoii, or on the libelant's canal-boat, or on any of the 
canal-boats of the flotilla, nor weré any ordered to be given on the tug 
or tows by the Niagara. The Raleigh maintained proper foaj-signals on 
iièr.part during ail her movements. She also reversed her engines as 
soon as she discovered the canal-boat. The libelant went down with his 
boât, and was tescued in an unconscious state, and in conséquence of 
th« Shook and exposure his health was permanently impaired. Thedis- 
trict <iourt dçoreed for the libelapt $2,175.13 for the loss of his boat, 
cargo, and personal effects, together with $5,000 for his personal inju- 
riés, and Ciôndémned éach of the steamers to pay half of the decree, and 
such part bif thei other's half as might not be collected. , The owners of 
bpth ste.am-boata baye appealed. 

,The iîistrict juiïge held the Niagara in fault beçausé no fog-signals 
wéré giveh by her helper^ the Easton. He held the Raleigh in fault for 
Con13[hùiag'Her navigation from Inglewood dock in so" dense a fog in a 
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river whftre otîier vessela were liable to be encountered, and àlso because 
her speed was excessive under the circumstanees ofthe case. ; i i 

It is not necessary to discuss the question whether the Raleigh was 
justified in leaving her dock, and attempting to proceed on her trip, in 
the dense fog that prevailed. In the présent case, that question involves 
merely an abstract proposition. It is enough to establish her liability 
that she was proceeding al a speed under which she could not, by any 
degree of promptitude and skill, avoid a collision by reversing her en- 
glues within the distance at which she could discover approaching or 
stationery vessels. The rule is that suoh speed only is lawful or mod- 
erato speed in a fog as will permit a steamer seasonably and effectually 
to avoid à collision by slacking speed, or by stopping and reversing, 
■within the distance at which another vessel can be seen. If this rule is 
a severe one, and practically requires a steara-ship ta come to a stop, and 
remain stopped, when navigating a river having an extensive commerce, 
or in a crowded harbor, itis too well established to be disregarded.! 

Inasmoch aa the Niagara was a principal, and the tug Easton was hèr 
servant, the former is chargeable with fault, as between the Raleigh and 
herself and the libelant and herself, if prôper fog-signals were not given 
on board tlie Easton: In respect to the Raleigh, the Niagara ismlso 
chargeable with fàult if such fog-signals were not maintained on board 
the tows, as reasonable care demanded, in view of the particular loca- 
tion and arrangement of the flotilla. The tows, being without motive 
powerof theirown, were under the control of the Niagara in respect to 
the place selected for anchorage, and the manner in which they should 
be deployed and arranged whilé lying at^anchor in mid-riverjiarid aûy 
failure of the Niagara to observe propei' care on her own part in thesé 
particulars'Would be a breàch of duty to other vessels navigating, the 
river, as^well as to the tows ithemselves. Having a flotilla stretching ont 
800 or 4,000 feet behind her in the navigable channel, commonprur 
dence lequired the Niagara to adopt needful measures to signify that 
state of things to approaching vessels, because such vessels, hearing fog- 
signals oh board the Niagara, would look for danger at the location bf 
the signais, and deem themselves safe in crpssing the river to the east^ 
ward or the westward, on a course much nearer to her than 80Gor 1^000 
feet. If the Niagara was unable to supply the tows with the bells or 
fog-horns necessary to be used in order to properly warn other vessels of 
the situation ofthe flotilla, she could at least bave required the Easton 
to station herself where the fog-signals from that vessel would be service- 
able, and to maintain the signais. Stationed where the Easton was, 
from 600 to 800 feet behind the Niagara, her location would iseem to 
hâve been a judicious one; but it cannot be affirmed that signais main- 
tained on board her Would not bave assisted the Raleigh in discôvering 
danger and avoidihg it while on her course across the river., ! Irrespeot- 
ive of this considération, the statute required the Easton,; as a ateàm^Veâr- 
sel, not under way, and in a fog, to sound a bell at intervais of nôt more 
than five minutes. For her default in not obeying thé rule, the Niagara 
isresponsible as her principal and master. li; 
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Theremaînîng question is whether the libelant waa not in fault for the 
collision, as well as both the steam-boats. The statu te prescribes that — 

"Canal-boats * * * anchored or mooredinor near the channel or fair- 
way of any bay, harbor, or river, and not in any port, ahall sound a fog- 
horn, or équivalent signal, * * * at intervais of not more than two 
minutes," 

The terras of this statu te are not restricted-to canal-boats when they 
are independent vessels, but are broad enough to apply to canal-boats 
under ail circumstances when anchored in a fog, and to include a canal-boat 
when she is lying araong a flotilla in a fog, under charge of a tow-boat. 
It may well be that an inside boat in a flotilla should not be considered 
as within the spirit of the statute, and should therefore be treated as not 
within its meaning, because no practical benefit would resuit from her 
signais. However this may be, there seems to be no reason why the 
statute should not be read as requiring the outside boats of such a flotilla 
to observe the signais. Surely a multiplication of danger signais to in- 
dicate the présence of astationery object, or a collection of anchored boats, 
covering a large' expanse of water in a fog, could do no harm. The 
présent case illustrâtes how it might be useful. If one canal-boat in 
each of the six tiers hère had kept sounding a fog-horn at intervais of 
two minutes while they were at anchor, who can doubt that the chorus 
of signais would hâve told the Raleigh, even before she left the dock, 
certainly before she took her westerly course across the river, of the prés- 
ence of an anchored flotilla, and warned her of the necessity of extra 
caution. The language of the statute is explicit and unequivocal, 
There is no room for interprétation, and it covers the case of a canal^ 
boat in the situation of the libelant's boat. It may impose a duty 
towards other vessels upon the towing vessel having control of a flotilla 
under circumstances like the présent to maintain proper signais on her 
towB. However this may be, the statute is addressed directly to the 
tows themselves when they fall within the described class, and the duty 
of obeying it is therefore primarily upon the owner of the tow. Those 
who navigate canal-boats and the other craft described by the statute are 
as much bound as are any other class of vessel-owners to provide their 
vessels with ail appliances which by law they are required to use when 
the contingencies of navigation arise, The libelant cannot escape the 
imputation of fault by ascribing to the Niagara the duty of providing a 
fog^horn for his boat. The contract of towage between the two vessels 
implied that each would perform her part in completing the towage 
service; that proper skill and diligence would be used on board each; 
that each would be provided with the necessary appliances by law re- 
quired; and that neither vessel by her own neglect would increase any 
risk of the other which might be incidental to the voyage. This is 
not a case in which it is obvious that the fault committed by either the 
Raleigh, the Niagara, or thé libelant was one so remote as to be incon- 
sequential. 

A decree is ordered for the libelant for one-half the recovery allowed 
by the district court, and in other respects as decreed by the district 
court. The decree will award to the appellants the costs of this court. 
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Cabson & Rand Lumbeb Co. v. Holtzclaw. 
(Cireuit Court, Sf. D. MisacmH, E. D. January 13, 1891.) 

Rbmoval of Causes— Application— Amendment. 

Where an application to remove a cause to a fédéral court, on the ground of local 
préjudice, bas been denied, a motion, made several months later, toamend the péti- 
tion uo as to set up another ground for the removal, is too late, and wUl be ref used. 

At Law. On motion to remand. 

This is a motion to remand the cause to the state court. Plaintiff 
brought suit in the circuit court of Maçon county, Mo., on February 8, 
1889, (the same being rétumable to the April term, 1889,) for the sum 
of $1 ,822.99. April 10, 1889, the défendant filed his answer, and inter- 
posed a counter-claim for something over $3,000. April 12, 1889, plain- 
tiff filed a motion to strike ont part of defendant's answer, which motion 
was overruled April 20, 1889. Thereafter, on May 25, 1889, plaintiff 
filed a reply to the answer, and on the same day îodged in the clerk's 
office of the Maçon county circuit court a pétition for removal of the 
cause to the United States circuit court for the northern division of the 
eastem judicial district of Missouri, under the local préjudice and influ- 
ence clause of the act of oongress of March 3, 1887. Wde 24 St. U. S. 
553. Subsequently the pétition for removal was presented to this court, 
and an order of removal demanded. Such order was finally denied on 
September 30, 1889. For the action taken on such application in this 
court, see 39 Fed. Rep. 578, 885. On September 27, 1889, the cause 
was ordered to be continued to the next terra by the Maçon county cir- 
cuit court, but on October 1, 1889, that order was set aside, and three 
days thereafter, Octobei* 4, 1889, the plaintiff filed what is termed an 
"amendment to the original pétition for removal." Such amended pé- 
tition alleged the existence of "a separable controversy between Holtz- 
claw and the Carson & Rand Lumber Co. ," in which the lumber Com- 
pany was défendant. The amended pétition was accompanied with a 
bond for removal in the ordinary form. The state court does not appear 
to hâve taken any action whatever on the amended application for re- 
moval. On the 13th of November, 1889, the lumber company Iodged 
a transcript of the record of the state court in this court, and on Decem- 
ber 2, 1889, défendant filed a motion to remand. For some reaaon un- 
known to the court the motion to remand has not heretolbre been sub- 
mitted. 

Sears, Guthrie, and J. C. Davis, for plaintiff. 

B. R. Dysart and Berry & Thompsm, for défendant. 

Thayee, J., (after stating fads as above.) In any view that may be 

taken of the facts as above stated, the motion to remand must be sus- 

tained. Having failed in the effort to remove the cause on the ground 

of préjudice and local influence, it seems that an attempt was made to 

v.44F.no.ll — 50 
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remove on other grounds, by amending the original pétition for removal 
Bome months after it bad beén filed. The application '*ras made too 
late, and the motion to remand must be sustaiued. It is so ordered. 



in re CsAiiBmts el d. 
(Ctreutt Cowrt, D. NébrasJta. January 15, 1891.) 

RlKjOHDS OFPbDÉSAL CbtJÏtT8.^RlOHT OF'ExAilINÀTION. ' ' 

:, AotCong, Aug. 12, 180,;prov^des tbatallbooksin theoffleeqorf theelerksof the 
circuit and dgistnct courts ot the Unitèd States containing the docket of the judg- 
nieats b^'deorees of said courts Shalli ■dliring' oifflce hoiirs, hé opén to the inspection 
Df im^ perspn desiritigto examine the same withoutanyfeeor charge therefor. 
Aot Ii%b. 26, 1858, allows the clerk a certain f ee for searching tlie records for judg- 
ménts or deorees. Act Aùg. 1,1888, ptioViâès that the indîdôs and rëctirds of judg- 
ments that the derk is bythatpotreçiuirçdto keep shallatitdiitipesbeopen to the 
inspection and examinatidn of the puDlio. . Éeld, that thèse provrlsions secure to the 
éitisfâns the fight to exomiùé tbeise records freé of charge, atid the olerk is èntitled 
i ;tp the fee pnly when he i& required to niAke thOisearch himsalf, 

; Ai il^a^w, j Pétition for leavjeto e3çapitne!<îourt records, 
. The^folloyi^^og inotiop jw£>s Sied on the 6th day of Defiember, 1890: 

^/« the OiriiitU^Qouri of llié United States in Nebreaka. Novembei' Tertn, 

y 1890.:- .■:■..■■ ■■■ .^'!.'i :^i 

';.! : :' "motion. ■ 

•^Oomes hoMtr the tindersfgned, and on behàlf of the aaîd ' J. M. Ghambers, 
whose naipe is subscribed to the 'aifidatit aécompanying this motion, and 
moves thec^^rt that the^fc^er^ thereo|,be instructediaa to tbe right of the 
public, and e>specially said J',M. Ghambers, ,to ruake inspection and examinar 
tien of the indices and reccfràs authorized and prepared ,by authoiity of the 
act of çôngréss approved Attglist, A. D. 1888, and accomiî^nytng this motion, 
and support? the sarde, by the' pétition âhd atfidavit herétb attached, and made 
a part of this motion. ; J. JË.Macombeb, Atty. at Law." 

Tbe pétition and aflSda vit filed \vitb and made pa^t.of the'motion are 
as foUows; 

^^ ■ ^' «PÉTITION.. ,,;.!.'. 

"To the Itpnorahle Judgssi of tJi-e Pedéraï Courts of Omaha, ^ehrasJia: 
We, the undëtsigned, bôir^g îiiterestéd iri the right to examine the indices for 
]uagments in the district and circuit courts of the' tTtiitéd States for the dis- 
trict of Nebraska, would reâpectf ulîy ask the judges tff said courts to instruct 
the clerks of said courts as to the right of the public to inspect the same free 
of charge. 

" J. M. Ghambbks, Abstraç;tpr, 933J^ew York Life BWg. 

"John PalmyuiTj Abstfactor, 913 New York Life Bliig. 

"John P. Bbeen, Atty. 

"Dexteb L. Thomas, Atty. I bave been refused the right to examine 

; judgment index and shojvn orderfrom AttjvGenl.Garland. 

"Chas. A. Gfoss, Atty.àt Law. 

"G. r. IJÀ'ÉBisbN. 

"W. W. SlASATTaH. 
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"C. K. CoLLiEES, Secy. Home Investment Co. 
" J. W. West. 
"Frank Helleb. 

"T. J.TOOLEY. 

"Omaha Abstraot Coupant, by Hebbeet H. Neaie, Say, 

"H. E. Hand. 

"F. E. Alexandbr. 

"Chas. C. Kneesly, Secy. Frondent Savings Loau and Building Aun. 

"E. S. Eron, Atty, 

"F. L. RicE. 

"A. Brantlt. 

"L. S. Skinneb. 

"R. W. Richardson, Atty. at Law. 

"U. B. IvET, Loan and Keal Kstate Broker. 

" Jno. W. Robbins. of Hartman and Robbins, (Real Estate.) 

"Secueity Abstraot Company, by E. P. Seavee, Secy. 

"Omaha Title Indemnitt & ïbust Go., by J. W. Habbis, Secj* 

"S. Schlesingeb. 

"W. E. Gbatton. 

"OotoAo, jnre6j-o«Ao, Deo.4, 1890." 

"ATFIDAVIT. 

"State ofN'ehraska, Douglass Cotmtff. 

"I, J. M. Chambers, being duly sworn, dépose and say that I am an at>- 
gtractor of titles, baving an office in Omaha, Neb. Tbat I baye constant oc- 
casion to inspect and examine the indices and records of the courts of the 
United States, prepared and authorized by the act of congress approvéd Au- 
gust 1, 1888, entitled *An act to regulate the liens of judguients and decrees 
of the United States. ' Thut I undurstand and believe tbat the provision of 
said act in section 2 thereof authorizes and allows that 'such indices and rec- 
ords sliall at iEdI times be open to the inspection and exàmination of the pub- 
lic. ' That the clerks of tlie courts of the United States at Omaha require the 
paymént of a fee from the public to allow said public tomalce such inspection 
and exàmination for themselves. I further state that such fee is required 
and demandéd by said clerl» as a matter of riglit, but, as your athant beliëves, 
is without warrant of law, and contrary to said act approvéd August 1, 1888. 
That the names attached tothe pétition accompanying tbis aiBdavit ai'e of 
personis, companies, and corporations situated and résident in Omaha. Tbat 
this application is tnade in good faith, on my own behalf and others, foi the 
purposes of the said pétition. That I am forbidden, without fee, to make in- 
spection and exàmination of the said indices and records by tlie said clerks. 
That I désire, in the utmost good faith, tiiat the said clerks should be in- 
structed as to the law and riglit of tlie matter. J. M. Chambers. 

"Subscribed in my présence, and sworn to before me, this 5th day of Be- 
cember. A. D. 1890. 

[Seal.] "SiLAS Robbins, Notary Public." 

CaldwelLi j. It will be observed that the petitîoners do iiot geek an 
order authpriàng the inspection and exàmination, by the public or 
themselyes, of ail the records in the clerk's office, but only those specif- 
ically mentioned in the second section of the act of congress of August 
1, 1888, (25 U. S. St. 357.) They are the indices and cross-indices to 
ihe judgnient records of thé court and the judgment records themselves. 
Taking tkem ia their cbronological order, the acts of congress wMch re* 
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quire considération in the détermination of tlie question raised by this 
pétition are as folio ws: 

Act of August 12, 1848, (9 U. S. St. c. 166, p. 292.) which pro- 
vides — 

" That ail books in the offices of the clerks of the circuit and district courts 
of the United States containing tlie docket or minute of the judgments or de- 
crees of said courts shall, during office liours, be open to the inspection of any 
person desiring to examine the same, without any fee or charge therefor. " 

The act of February 26, 1853, (10 U. S. St. c. 80, p. 163,)fixed ttie 
clerk's fées. Among its provisions were the foUowing: 

"Forevery search for any particular mortgage, judgment, or other lien, 
flfteencenls. * * * For searching the records of the court for judgments, 
decrees, and other instruments constituting a gênerai lien upon reai estate, 
and certifying the resuit Of sûch search, ifteen cents for each persOn against 
whom aueh search is required to be made.- '' 

AU the foregoing provisions, with others, are embodied in section 828 
of the Revised Statutes of the United States. The second section of the 
act "To regulate the liens of judgments and decrees of the courts of the 
United States" (25 U. S., St. c. 729, p. 357) déclares— 
"That the cjerks of the several courts of the United States shall prépare 
and Iceep iûthëir respective pfflpes complète and con veulent indices and cross- 
Indices of thejudgment recoi^ds of said courts, and such indices and records 
shall at ail timés be open to the inspection and examinatibn of the public." 

The act of. 1848, which now constitutes the last clause of section 828, 
Rev. St., déclares the particular records in question "shall, during of- 
fice hours, be open to the inspection of any person desiring to examine 
the same, without any fées or charge therefor; " and the later act of 1888 
déclares that the indices and cross-indices of the judgment records " shall 
at ail times be open to the inspection and examination of the public." 
The language of thèse statutes is peremptory and authoritative. Their 
plain meaning and légal effect are in no manner limited, restricted, or 
afifected by the provisions relating to the fées of the clerk for searches. 
If the citizen "requires" the clerk to make the search, insl;ead of mak- 
ing it for himself, the çlerk is then entitled for his services to the fées 
iixed by the statute. He is only entitled to fées when he earns them. 
Hé cannot charge the citizen fées for the privilège of doing for himself 
what the statute in terms says he may do "without any fee or charge 
therefor." The fee does not attach to a search by whomsoever made, 
but only to a search made by the clerk. The statute fixes "the clerk's 
fées for searching the records" at "fifteen cents for each person against 
whom such search is required to be made;" and it is only when he is 
"required" to make, and màkes, the search that he is entitled to the fee. 
If the clerk was entitled to the fee of 15 cents for each name séarched 
fù'r by the citizen, then he would hâve the right to cOmpel the citizen to 
disclose the nuniber of names he looked for, if not the names themselves. 
The law hàs not invested the clerk with any such inquisitorial poWers. 
To compel the citizen to disclose such facts might imperil important 
business interests, or injuriously affect the crédit of the pefsons nàmed. 
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Independently of the act of 1848, the act of 1888 confers on the peti- 
tioners the right they claim. That act deals with the liens of judgments 
in the United States courts. Ittakes cognizance of the great importance 
to the public of having complète and accurate indexes to the records of 
judgments in thèse courts, and of atfording to the public free and ready 
aceess to the same. To that end it déclares the clerk "shall prépare and 
keep" in his office thèse records, and that they "shaU at ail times be 
open to the inspection and examination of the public." The terms of 
this statute are such as to preclude discussion or debate. It puts it ont 
of the power of either the clerk or the court to deny to a citizen the right, 
freely, and without charge, to inspect and examine the records mentioned. 
No tôll can be levied on the citizen for that privilège. It must not be 
forgotten: that thèse are public records, made by the authority and direc- 
tion of the United States whose property they are, and that they are 
kept in a public office, by a public officer, for public purposes. The 
law creating them was not a revenue measure, nor are they made and 
kept as a source of revenue to the United States, nor for the private gain 
of the clerk. If the clerk is "required" by the citizen to search them, 
he is entitled to the prescribed fee for his services; but he cannot reap 
■whére he has bestowed no labor. . 

The question raised by this pétition was decided inRe McLean, 9 Cent. 
Law J., 425. In that case a corporation publishing.a newspaper peti- 
tioned the court to instruct the cierk to allow its reporter to inspect the 
fee-books and ail other records of the court. The clerk demurred to the 
pétition. In its ruiing upon the demurrerthe court expressed the opin- 
ion that the reporter was not entitled, as a matter of right, to inspect ail 
the records of the court, but that he was legally entitled to inspect the 
records which the petitioners in this case claim the right to examiine. 
The court said: 

"The right to examine certain records and papers does exist. It exists 
as to the books containing the docket or minute entries of tlie judgments and 
decrees of the .court, and thèse the petitioners ajlege that they hâve been re- 
f used by an officer of this court. " 

— And thedemurrerto the pétition was overruled on the ground that the 
petitioner had the right to examine thèse records. While it was said 
the right to inspect the other records of the court did not exist, the court 
was probably not very well satisfied on that point, for, on further con- 
sidération of the case, it decided to grant, ex gratîa, the whole prayer of 
the pétition, and gave the reporter leave to examine ail the records. 

The right claimed by the petitioners is secured to them by statute, 
and it is not, therefore, material in this case to inquire what the common 
law was on the subject of the right of the public to examine the court 
records. Ifit was material to inquire into the common law on the ques- 
tion, it would probably be found to shed very little light on the subject 
for several reasons. At common law the court records were written in 
the "ancient and immutable court-hand,"in a dead language, which few 
besides the ofEcers of the court eouldi read; and this method of kéeping 
the records, wbicl^ practically made them sealed books to the public, 
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côntinnèld dosm to the reign of George II. , and at common lawjudgments 
were notliehs pn lands,and the néoessityi that noro exists for examining 
the records had no existencei then. But it is said that, while natural 
persons may hâve this right corporations haye net; because they arenei- 
thèr" pensons "not any part of the "i^ublicj" within the meaning of thèse 
words in the acts of congress relating to court records. Business pur- 
suits of au kinds are now largely conducted by corporations. They sell 
giuods,lend money, fumish abstracts of title, and carry on many other 
pursuitSji -which make it necessary for them to be constantly advised of 
the contents of the judgment records in the courts. A corporation must 
act by its oflBcers or agents, who are citizens, and no citizen loses any of 
his rights: as a citizen becau'se he is a meniber of, or an agent for, a cor- 
poration; and he bas a jight to search the record for his own informa- 
tion, or as agent for another, and with a view of imparting the informa- 
tion he acquires to his principal, be that principal a natural person or a 
corporation. 

The wear and tear of the records incident to the legitimate public 
use of them is no conoern of the clerk or the court. When wom out 
in a use to which they are dedicated by congress, that body will 
doubtless make provision for renewing them, as bas often been done be- 
fore. It is said the public u6e of the records may resuit in their altéra- 
tion or mutilation, but this cannotbe received as an argument against 
such ose, becàuse it is a use to which they are devoted by the act of con- 
gress. Besides, as they are mère indexes and abstracts of judgments, 
made up from the journal entriea, no altération or mutilation of them 
would affect the integrity of the original entries. 

It is due to the clerk to say that he has no pecuniary interest in this 
question, because the receipts of his office exceed the maximum compen- 
sation allowed him by law by a sum greater than the fées derived from 
th|i^ source, His action in this matter conformed: to the opinion and 
instructions of Attorney General Garland, who, in a letter addressed to 
the clerk of the district court of this district, bearing date November 10, 
1888, says: 

"For évery judgment record examitted, section 828 directs a charge of fif- 
teén .cents, whetlier tlie seaitih is made by the clerk or a pnvate individual. 
Tht! fee aitaclies to the factj of a seaith. Tiie aet of August 1, 1«88, oniy fa- 
cilitâtes the method of search. Y014 will continue to collect the charge as 
heretpfdre. * * *" 

But the court holds the fee attaches, not to the fact of a search, but 
to the fact that such search is made by the clerk on the réquisition of 
another. It is a compensation for his services in actually making the 
search. .s 

The court has been furnished with the copy of a bill and the decree 
in a cause in the circuit court of the United States for the district of 
Indiana ai Indianapolis. The bill was filed in the name of the United 
States against a ôcm alle^ed to been^tged in the abstrkct business, and 
avefred that it wasthéidnlyof thecléfk to make and certify ail searches, 
and that the United States had an interesl in havipg the derk do the 
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work, and in preventiiig any 6ne else froin doîng ît, because from th,è 
fées for searcbes the United States was enabled to pa!y in part the ex- 
penses of the clerk's office and the compensation of the clerk, and that 
the fées were provided for that purpose; that the défendants had ob- 
tained copies of the records of the judgments and decrees, and the in- 
dexes to the saine, and were ûsing the samé "in thèir business of abstraçt- 
ing and eertifying to the titléâ to real estate," thereby enabling " persons 
to procure searches to be made of the records of said court without ob- 
taining the same from the clerk thereof, as they otherwise would be com- 
pelled to do," and prayed that the défendants be enjoined from using 
their copies of the records in their business of investigating and eertify- 
ing to titles, and there wa's 'a dècree in accordance with the prayer of the 
bill. The caSe is said to hâve been fuUy argued, but no opinion was 
filed, and the deeree recites that the cause was heard npon "the bill of 
complaint and- the deeree pro confessa." No opinion having been filed, 
the reasoning and authorities npon which the court grounded its décis- 
ion can only be conjectui'ed. In the absence of clear and controlling au- 
thorities, the court is unable to yield its assent to the conclusion reached 
in that case. A deeree rendercd by confession cannot be accepted as 
séttling the law for any qther case; but, conceding the deeree to hav0 
been rightly rendered ôfl the law as it theh Stood, it bas no bearing qn 
the case àt bar, since it was rendered two years beforé the passage of tbë 
actofl888. - '■ 

The thepry of the bill atid the deeree is that the gbvernment fixed the 
«lerk's fee for searches at 15 cents for eàch narae as a means of revenue 
to aid in the support of the govetnmentVand that it is^ therefore entitlç^ 
to a moiw^oly of the business, and thât persons Who lawfuUy obtain 
copies of the judgment records, and the indexes to'the sàme, cantiôt usé 
them in their business of abstracting and eertifying to titles, but that 
every citizen of the state who desires any information with référence to 
judgments in a United States court must apply directly to the clerk of 
that court, and pay him for searching for the same. Ail monopolies 
are odious, and English history does notfurnish an example of one more 
odious in principle and vexations in practice than that sought to be es- 
tablished by the bill in that case. Congress never contemplated the es- 
tablishment of anj' such monopoly in this business, either for tbe.bene- 
fit of the government or the clerk. The acts of 1848 and 1888 are anti- 
monopoly acts, and took away from the government and the clerk ail 
possible claimto the exclusive privilège of searching thèse records, and 
selling the information they contain. The monopoly of authority in 
business afîairs is in every instance, and in. every degree, an evil which 
can only be establisbéd by clear and positive législation. It Will; i^ever 
be presumed nor inferred from a statute capable of àny othçç cqiisti'uc- 
tion. The décisions on the right of thé citizen and abstractèothpaiiies 
to inspect and copy the records of the state courts, under the varying 
statûtes Of thé States, ère Boméwbàtcbnflictihgj but- it ià belieVéd that 
there wMald hâve been nô division of o^ûmoii on the stibjèct if' the stàtë 
etatutes'Md beén as coinprehenâivei àhd tïtahâatOi; in their terins as the 
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statutes of t|ie United States. The statutes in Michigan, Wisconsin, 
New Jersey, Minnesota, and New York are held to confer the right. 
Burton y. fuite, 78 Mich. 363, 44 N. W. Rep. 282, 29 Amer. Law Eeg. (N. 
S.) 49, and note, (overruling Webber v. Toimley, 43 Mich. 534, 5 N. W. 
Rep. 971;) Hanson v. Mchstaedt, 69 Wis. 538, 35 N. W. Rep. 30; X«m 
V. McGarty, 39 N." J. Law, 287, (overruling Fkmming v. Clerk of Èudson 
Co., 30 N. J. Law, 280;) State y. Rachac, 37 Minn. 372, 35 N. W. Rep. 
7; Feople v. Richards, 99 N. Y. 620, 1 N. E. Rep. 258; People v. Reïlly, 
38 Hun. 429; People v. Cornell, 47 Barb. 329. Under the statutes in 
the states of Kansas,, Alabama, Georgia, Colorado, and Maryland the 
right is denied or qualified. Cormack v. Wolcott, 37 Kan. 391, 15 Pac. 
Rep., 245; Boylan v. Warren, 39 Kan. 301, 18 Pac. Rep. 174; Eandolph 
v. State, 82 Ala. 527, 2 South. Rep. 714; Buck v. CbUins, 51 Ga. 391; 
Beau V. People, 7 Colo. 200, 2 Pac. Rep. 909; Belt v. Abstract Co., (Ct. 
App. Md. 1890,) 20 Atl. Rep. 982, 30 Amer. Law Reg. 66, and note. 

It is proper to say that the coijrt has been at some pains to ascertain 
the views entertained and the practice that prevailed in this matter in 
other circuits and districts, Inquiries for this purpoge extended to four 
circuits besides the eighth, and the replies showed a substantial consm- 
sm of opinion and practice in harmony with the views hère expressed. 
The clerks of the several circuit courts in this circuit will conform, in 
the administration of their oiBces, to the views expressed in this opinion. 
For the proper practice and fées where the clerk is required to make the 
search, see In Re Woodbury, 7 Fed. Rep. 705, 17 BlatcUf. 517. 

This court has no jurisdiction over the clerk of the district court, and 
80 much of the pétition as prays for an order on that officer is dismissed. 
If thç petitioners désire any relief against the practice that prevails in 
the offîQe of the clerk of that court, they must appïy to that court. 



EiLLEBT et al. V, Craps et al. 
(Circuit Court, D. Soufh CaroUna. January 23, 1891.) 

TbSTIMOKT TAKBN BT CoMMISSIOIÎ— PtTBLIOATIOlï. 

Where complainant's testlmony bas ail been takeo by commission, the évidence 

will bepublisbed before défendant opens his case, with proper précautions that be 

âoes not deprive complainant of any advantage he may enjoy hy reason of defend- 

. ^ ant's laobés, so that défendant may knoW wbetber or not complainant bas made ont 

bis whole case in chief. 

Motion to Open Commissions Under Equity Eule 69. 
E. W. Bflighes, for défendants. 
^. .4. fiafliood, for complainants. 

SiMONTON, J. This case has heretofore been referred to a spécial ex- 
aminer to takf the testimony. He is engaged in doing this. It appears 
that ail tlie testimony of complainant bas been takea by commissions, 
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Thèse are hère. The complainant has refused to consent that they be 
opened by the clerk. The défendant, being about to open his case, now 
moves that they be opened and published. He bases his motion upon the 
ground that necessarily he does not know how complainant has sustained 
the allégations of his bill, and that he is unable to meet him. The pur- 
pose of taking testimony in a cause is to give the opportunity to each 
party to sustain his own position, and to meet the position of his adver- 
sary, if he can, by witnesses. Ordinarily the parties bave the right to 
be présent, and to hear the witnesses, aiid, if thought best, to cross-ex- 
amine them upon the testimony they give. In exceptional cases, testi- 
mony, however, may be taken by commission or déposition. The de- 
fendant has the right to compel the complainant to make out his whole 
case in chief, and complainant in our courts is confined, in his reply, to 
such testimony only as will reply to that of défendant. Thus the prac- 
tice conforms to the rule which fairness and justice would prescribe, and 
the défendant is entitled to know the case of complainant, as made by 
the évidence. When, however, ail the testimony of complainant is taken 
by commission, the most secret mode of procuring testimony, whose 
contents cannot be disclosed without perjury, the défendant is not only 
put at a great disadvantage, but he is deprived of a right. While the 
court, govemed by thèse considérations, will grant this motion, care will 
be taken not to permit the défendant to avail himself of it, and deprive 
the complainant of any advantage he may now enjoy by reason of lâches 
of défendant. It has been suggested that after an order of publication 
no further testimony can be taken, and Wood v. Mann, 2 Sum. 817, is 
cited. It is not necessary to décide this point now. Non œnstat that 
défendant will produce v^itnesses, if he does let the testimony be taken 
subject to this exception, if the exception be made. Let the commis- 
sions taken in.; this cause be opened, and published in the clerk's office. 



Black et al, v. Eheich et ai. 

. <Gtrcttit Court, S. D. Nev> York. January 81, 1891.) 

lNJimoTioii--LmsBABT Pbopbett— Names op Books. 

Injunction-will not lie to restrain the publication and sale of a cyclopcedia of thé 
same name.as one' published by oomplainants, and of the same contents, except as 
to certain copyrigfited articles, when défendants hâve not inf ringed any copyright, 
and use no means to persuade the public that their publication is that of cotnplain- 
ants. 

In Equity. On biU for injunction. 

Rowland Oox, for complainants. 

Augiidm T. Gurlitz, (^Newton A. Parindgey of counsel,) for défendants. 

Wallace, J. The complainants, a publishing firm of Edingburgh, 
Seotland,brjng: this, suit to restrain the défendants, who are doing busi- 
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néss at New York city, from selling a work entitled ^'Tha Encyclopsedià 
Britannica," which is published by Messrs. R. S. PealedïCo. at Chicago, 
and from issuing and distributing drculars and advertisements intro- 
ductory of the book, which are alleged by the complainants to be mis- 
leading and injurious. The case is now hère upon a motion for an in- 
junction pendente lite. • 

It appears by the pleadings and dépositions that prior to 1873 several 
éditions of the Encyclojjsedia Britannica had been issued by varions pub- 
lishers, the last, and eighth, édition having been issuéd in 1861. In 
1873 the complainants undertook to bring ont a new édition. They 
named ît "The Encyclopsedià Britannica, Ninth Edition." They issued 
the first volume in 1875, and subséquent volumes from time to time 
Bùtil 1889, when the Work, consisting of 24 volumes, was completed. 
In the préparation and publication of this work the complainants ex- 
pended an enormous sum of money for editorial labor, for articles con- 
tributed by eminent specialists and authors, for maps, drawings, and 
illustrations, and for the printing, binding, and other meehanical feat- 
ures. They intrusted to Messrs. Little, Brown & Co., of Boston, and 
Messrs. Charles Scribner's Sons, of New York, the introduction and sale 
of their work in this country, With the exception, however, of a very 
limited numiber of their original édition, which was known to the trade 
as the "Black Edition," their volumes sold hère hâve not purported to 
be published by them, but bear upoh their title-page the imprint of dif- 
férent American publisherfc The défendants are ofîéring for sale a re- 
print of the work published by the complainants in a cheap form, ex- 
cept that in the place of certain articles bf the original, copyrighted pur-' 
suant to the statutes of the United States, they hâve substituted other 
articles, to avoid infringement of the copyright. The case for the com- 
plainants resta upon the légal tbeory that the acts of the défendants 
amount to unlawful compétition in trade. With the exception of the 
copyrighted articles, the entire literary matter of "The Encyclopsedià 
Britannica, Ninth Edition," is public property in this country, at least, 
and a rival publisher has the légal right to make any use of it he sees 
fit. He may use any paçt pf it, or ail of it, and call it by what name 
he prefers. Neither the author nor proprietor of a literary work has any 
property in its name. It is a termof description, which serves to iden- 
tify the work; but any other person can with impunity adopt it, and 
.^pply it to any other bpok, or to any trade commôdity, provided he 
does not use it as a false token, to induce the public to believe that the 
tl^îng to which it is applîed is the identical thîng which it originally 
désignated. If literary property could be protected upon the theory that 
the name by which it is christened is équivalent to a trade-mark, there 
would be no necessity for copyright laws. There is not a scintilla of évi- 
dence in the présent case to indicate that the défendants hâve held out 
thfl title of the book as a; false tokénj or made any statements in their 
circulars or advertisements, with a view or likely to lead any person to 
believe that their reprint is the book which the complainants publish. 
Their book dénotes on its title-page that it is published by R^ S. Peale 
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& Co. at Chicago. Their circulais announce that the Peale reprint is 
the "latest and best;" the"only American reprint having ail marginal réf- 
érences;" contains "articles rewritten byeminentAmericans, substituted 
for those in the 'Énglish édition;'" is "incomparable," and, in short, is 
a reproduction, of the original, except as it has been improved. Their 
laudations go fpr what they are worth, but they do not tend in the re- 
motest degree to confuse the mercantile identity of their book with that 
of the complainants. 
The motion for an injunction is denied. 



BbENNÂN V. MOLLY GiBSON CoNSOLIDATED MlNING & MlLLING Co. 
(Circuit Cowrt, D. Colorado. January 23, 1891.) 

1. ACTIOW POB WBONGFrL Death— Heiks— Plbadino. 

In an action by a mother for the deatb of her sons osused by defendant's négli- 
gence, underthe Colorado statute allowlng such an action to the heirs of a deceased 
person, It Is sufficlent to allège that plaintifC is the sole beir of the deoedents, with- 
out f urtber averring that they were unmarried and childless. 
S. Bame — Dbpendence of Puaiktifc. 

It is not essential to the rigbt to maintain such action that plaintifC abould bave 
been dépendent on décédants for her support. 

At Law. On demurrer to complaint. 
C. W. FranUin, for plaintifiF. 
W, W. Cooley, for défendant. 

Hallett, J., (prally.) Catherine Brennan agaînst 3%e MaJly Gtbson 
Consolidated Mining & MiUing Company is a suit brought in the dis- 
trict court of Pitkin county, and thence removed into this court. The 
action is to recover damages for the death of Martin W. Brennan and 
Hugh Brennan while in the service of the défendant. It is averred 
that défendant was engaged in carrying on a mine, and employed 
Martin and Hugh Brennan as miners to work upon the property, and 
set them to work in a place -which was dangerous on account of the 
nature of the ground. The ground was "filled with large boulders, and 
surrounded by loose débris which made it unsafe and dangerous to 
work, which the défendant well knew from other developments previ- 
ouslj' made upon said property, and which said Martin and Hugh Bren- 
nan had no knowledge of whatever." That défendant set them to work 
there without giving them notice of the danger to which they were ex- 
posed. That the danger was increased by défendant going upon the 
surface of the ground and drilling and blasting there in a manner to 
loosen the rock and dirt above the place where Martin and Hugh Brennan 
were at work. That the place was not sufficiently timbered; and that the 
earth came down upon them and killed them. The action is founded 
upon the statute of this state which pro vides that, in case of Ihe death of 
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ahy pewon from the négligence ôf another, the heirs of the deceased sur- 
viving may hâve an action for stich death. There is a demurrer to the 
compiaint, in which the first gràund is that plaintiff, as mother of the 
men who were killed, does not show herself to be the person desig- 
nated in the statute as authoriied to sue; and this appears to be on the 
ground that it is not averred that Martin and Hugh Brennan were not 
married, and that they had no ehildren. The plaintiff does aver that 
she is the sole heir, the only person authorized to bring suit; and 
this is regarded as a sufïicient statement of the fact. It is also objected 
that it does not appear in the compiaint that the men who were killed 
"contributed directly or indirectly to the support of the plaintiff, or that 
plaintiff was interested in any manner in deceased, or that deceased suf- 
fered in any manner [that must be a niistake in the use of words] from 
the négligent acts of défendant." In some states it bas been held that it 
must' appear that plaintiff was dépendent upon the person killed in some 
manner for support, but that rule bas never been adopted hère, and it 
is held to be entirely inapplicable to the action under this statute. 
Counsel presented no briefs or arguments upon this demurrer. Defend- 
ant's counsel asked for time in which to présent a brief, but the ques- 
tions are so elear, and hâve been so often determined in this court, that 
it seems unnecessary to hâve briefs upon them or to hear any argument. 
The demurrer will be overruled, and the défendant will be allowed 20 
days in which to answer. 



United States v. The Walla Walla. 
XDistTiel Court, D. Washington, N. V. Januaiy 19, 1891.) 

Cdstoms Dutibs — Fraudulent Impobtation — LiABiMTT op Vessbl. 

Where a vessel employed as a common carrier was seized to enforce a lîen for a 
penalty under section 3088, Eev. St., there being probable cause for the seizure, but 
no charge of wrong-doing against the owner, hel^ that, in the absence of rebutting 
évidence, proof that packages supposed to contain the contraband goods were re- 
celved, transported, and delivered as freîght in due course of business, and that 
the master Kad no knowledge with référence thereto, makes a sufacient case for 
the claimaut, and the vessel must be released. 

{Syllabits by the Court.) 

At Law. 

P. H. Winston, U. S. Atty., and P. 0. SuUivan, Asst. U. S. Atty. 
. J. C. Haines, for claimant. 

Hanford, J. Iti this case the steam-ship Walla Walla, engaged as a 
common carrier offreight and passengers on the route between San Fran- 
cisco and the Puget Sound ports, via Victoria, in British Columbia, was 
seized on the 19th day of March, 1889, to enforce a lien under section 
3088, Rev. St., for a penalty allegéd to hâve been incurred by her mas- 
ter by violations of sections 2806, 2807, 2809, 3126, Rev. St. The cir- 
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cumstances which led to the seizure are as folio ws: A short time prior 
to the arrest of the vessel, the custom-house officers discovered and seized 
at Tacoma two barrels containing 370 pounds of opium, prepared for 
smoking, and about the same time discovered and seized at Ellensburgh 
three other barrels containing 530 pounds of prepared opium. The bar- 
rels seized at Tacoma were first discovered in a car en route from Ellens- 
burgh by rail, via Portland, to San Francisco. Those seized at Ellens- 
burgh were found in the railroad warehouse. There was nothing upon 
the outside of either of the barrels to indicate that they contained opium, 
but they appear to hâve been purposely disguised as to their contents. 
It was also discovered, and bas been proven upon this trial, that in the 
month of Febrùary, 1889, the steam-ship Walla Walla discharged at 
Tacoma five barrels, — two on one trip, and three on a différent trip, — 
which barrels were similar in ail respects as to marks and gênerai appear- 
ance to the barrels seized. Manifests or way-bills of railroad freight were 
also delivered at Tacoma at the time of unloading, showing that barrels 
of similar appearance and marks were brought in the vessel from San 
Francisco; one of the shipments being destined to Ellensburgh, con- 
signed to J. Light, and the other destined to the same place, consigned 
to J. Dark. In the memoranda of railroad freight so delivered at Ta- 
coma two of the barrels are referred to as containing "sauerkraut," the 
other three as containing "skid grease;" and it is also proven thatneither 
of the five barrels were entered in the ship's manifest delivered at the 
custom-house at Port Townsend, as required by law, upon entering. 
From thèse circumstances a very strong inference arises that the barrels 
containing this opium are the identical barrels which were unladen from 
the Walla Walla at Tacoma, and must bave been transported in the ves- 
sel either from San Francisco or from some other place at which she 
touched before arrivai at Tacoma, and failure to enter such freight in 
the ship's manifest, as required by law, is a circumstance to justify sus- 
picion of complicity on the part of the master in the unlawful importa- 
tion of this opium; and I consider, and will certify, that there was prob- 
able cause for the accusation againstthe master in this case, sufficient to 
justify the seizure of the ship, and to throw the burden of proof upon 
the claimant, as provided in section 909, Rev. St. 

On the part of the claimant, it is shown by the testimony of the purser 
and freight clerk, and by the ship's freight bock and shipping reçeipts, 
that barrels corresponding in appearance and marks to those delivered 
at Tacoma were received as freight in due course of business at San 
Francisco, being delivered on the dock for shipment by a regular trans- 
fer Company, and receipted for in the usual way, and without any cir- 
cumstance to justify suspicion on the part of the ship's ofScers that the 
barrels contained contraband merchandise; and it is also shown that the 
master had no particular knowledge in regard to the cargo or the barrels 
in question. The master himself bas testified that he had no knowl- 
edge whatever in regard to thèse barrels, or in regard to any freight trans- 
ported upon either of the trips in question, and not appearing in the 
ship's ma»ifest. This testimony is reasonabie, and probably true; at 
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Idast, it îsSiUBCoritradicted by the testimony of any Witness, or by any 
circumstance proven in the case. Just when the opium was put into 
the barrelst-rtrhether before they were shipped from San Francisco, or 
whether ii'v^as clandestinely introdùced into the vessel, and packed into 
the baiïels at Victoria, or-whether the contents of the barrels were changed 
afteir their arrivai at Ellensburgh — cannot be determined by the testi- 
mony upon this trial; and in either case no penalty bas been incurred 
for which the ship, being a common carrier, can be held liable, or in 
anyiway responsible, unless there was complicity in the smuggling of 
-the opium on the part of her master or owner. 21 St. U. S. 322; The 
SareOoga, 9 Fed. Rep. 822. 

As to the owner, the libel of information does not charge such com- 
plicity, and there is nothing in either the pleadings or proofe to raise an 
issueor justify inquiry. 

The question as to guîlty knowledge of the master is the one of chief 
importance, upon the answer to which the décision of the case niust be 
predioated; and to this I find that it is shown, by aclear prépondérance 
of the évidence, that Gapt. Blackbum did not at any time hâve any 
knowledge whatever as to the barrels mentioned or their contents. 

Let there be Ëndings accordingly, and a decree in lavor of the daim- 
ant. 



United ^tatbb ». Seven Hundred and Fobty Tins of Opium. 

(fHstrlct Court, D. Washington, N. D. January 1», 1891.) 

CDSTOUS DtJTlES— FBAtTDTOBÎÎT IMPORTATIONS — ETtDENCB — ^FOBI'ETTCRB. 

In a suit to oondemn laerchaDdiae as forfeited under section 8033, Rer. St., for 
baving been fraudulently imported, where the proofs on the trial show probable 
cause for thé-sëizure, and the claimant makes no ofCer to ezplain damaging circum- 
Btances, and show when, where, how, or from whom heacquired the ownership he 
clalms, such witbholdlng of évidence is a circumstance sufflcient to complète the 
case for the government, under section 909, Kev. St. 
(SyUatms lyy iiik CawrUi 

At LaW.i 

P. _H. WiitMoni U. S. Atty., and P. C. Suîlivan, Asst. U. S. Atty. 

A. R. OoterfUin, for claimant. 

Hanfoed, J. This is a case of seizure under section 3082, Rev. St, 
the merchandise alleged to be contraband being the 370 pounds of pre- 
pared opium referred to in my opinion in the preceding case, (_UnUed 
States V. 'Hie WàUa WaUa, mite, 796,) the circumstancea connected with 
the discoveïy and seizure of which are stated in that opinion. After 
this suit was commenced, and notice of the seizure published, the claim- 
ant appeared, filed bis claim as owner of the property, and answered 
the information, denying that the merchandise was of foreign growth 
and manufaetuïe, and that it was unlawfuUy imported into Ôie United 
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States. Upon thèse issues a trial has been had, the testimony in this 
case being the same as that taken in the case referred to against the 
steam-ship Walla Walla, no additional proofs being offered on either 
side. The daimant has not, to the knowledge of the court, appeared 
in person before the court at any time. He has not testified as to 
any facts within his knowledge as to when or how he acquired the own- 
ership of the opium. For augbt that appears, he may hâve bought the 
right of a smuggler to this property, since its discovery and seizure by 
the United States officers. It may be fairly assumed, however, that if 
he is the bona fide owner, and if the merchandise is not in fact contra- 
band, that he could easily hâve shown, by compétent proof, where and 
by whom it was manufactured, when it was imported into the United 
States, if it ever was imported, and when, from whom, and in what 
manner he acquired ownership of it; and he should at least offer some 
explanation of the peculiar circumstances as to the opium being packed 
in casks, and shipped under the false désignation of "sauerkraut" and 
"skid grease." Having failed to do thiâ, or to make any attempt to do 
so, I think he has failed to establish, by a prépondérance of the testi- 
mony, his right to recover the property, which he is bound to do to 
make good his claim under the provisions of section 909, Rev. St., 
which casts the burden of proof upon him; there being an abundanceof 
testimony to show probable cause for the seizure. A decree will there- 
fore be awarded, condemning the opium as forfeited to the United Statesy 
according to the prayer of the information. 



ITiirnED Statbb e. Tkn Hundred and Sixtt Tins of Ofiuii. 

(i>i«trict Court, D. WcaUngtim, N. D. January 19, 1891.) 

At Law. 

P. a. Winston, U. S. Atty., and P. G. Sullimn, Asst. U. S. At^y. 

A. B, Coleman, for claimant. 

Hanfordi J. What bas been said in tbe preceding case !s equally applica- 
ble in this case, and determinative of it. For the same reasons there stated, 
a decree will be awarded in this case condemning tbe opium as forfeited to 
tbe United States, in accordance with tbe prayer of tbe information. 
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United States v. Manion. 
(DlsiT^ OoMrt, D. Wosft-ingfon, JV. D. Deoember 10, 1890.) 

1.. Perjubt— RuLBS AND Rechtlations 01' Lanb-Officb. 

Baies and régulations issued by thé oominissloner of the gênerai land-offloe, pur- 
. suant to section 2851, Rev. St., do not hâve force as laws of the United States, 
within the meaning of section 5393, Rev. St., relating to perjury. 
8. SamB— Oath before Notakt Public. 

Notariés public are not authorized by any law of the United States to administer 
oaths to affldavits required by the rules and régulations presoribed by the commis- 
sioher of the gênerai land-offloe. 
8. Same. 

Perjury oannot be assigned upoa an afBdavit made before a notary public by a 
person in support of his claim to a préférence rlght to purchase coal land under 
sections 2848, a349, Rev. St. 
{Syllatms by Oie Court.) 

Indictment for Perjury. 

P. G, Sullivan, Asst. TJ. S. Atty. 

JaTnes Hamilton Lewis, for défendant. 

Hanfokd, J. This indictment Js founded upon section 5392, Rev. 
St. U. S., which reads as follows: 

'•Evéry person who, having taken an oath before a compétent tribunal, 
pflaçer, .(Jr person, in any case in wiiicli a law of the United States authorizes 
an oath to be adrainistered, that he will testify, déclare, dépose, or certify 
truly, or that any written testimony, déclaration, déposition, or certiflcate by 
him subscribed is trne, willf ully and contrary to such oath states or subscribes 
any material matter which he does not believe to be true, is guilty of perjury, 
and shall be punishable by a fine of not more than tvro thousand dollars, and 
by iniprisonment at hard labor not more than flve years; and shall, moreover, 
therea|,teT J?e incapable of giyiijg testimony in any court of the United States 
until siuch time as the judgment against him is reversed." 

The perjury alleged to hâve been cominitted by the défendant is as- 
signed upon an affidavit made by him before Paul D'Heirry, a notary 
public, io support of his claim as a gre-emptor of coal land, Undèr sec- 
tions 2848'and 2349, Rev. St. U. S. A demurrer has been interposed, 
raisiug the question whether such an affidavit is authorized or required 
byaqy law pf the United States, and whether a notary pu bljc is compé- 
tent to administer an oath to such affidavit. Section 2347 et seq., Rev, 
St.,rèlating to sale of coal lands, does not in terms prescribe orauthorize 
such an affidaVit as the one now under considération, iior confer any 
authority upon notariés public; and no act of congress has been called 
to my attention which does authorize the oath, or vest in such officer the 
power to administer it, and according to my understanding of the dé- 
cisions of the suprême court of the United States in the cases of U. S. v. 
Curtis, 107 U. S. 671, 2 Sup. Ut. Rep. 607; U. S. v. HaM, 131 U. S. 50, 
9 Sup. et. Rep. 663; U. S. v. Perrin, 131 U, S. 55, 9 Sup. Ct. Rep. 681; 
and U. S. v. Rdlly, 131 U. S, 58, 9 Sup. Ct. Rep. 664, for want of 
statu tory provisions covering thèse points, the case is not within section 
5392. Section 2335 only provides, in effect, that any affidavit required 
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by any provision of the chapter of the Revised Statutes relating to the 
sale and disposai of minerai lands, into which the coal-land act bas been 
incorporated, may be sworn to before any ofBcer authorized to administer 
oaths. By its terms it expressly limits the gênerai authority so given to 
the particular affidavits required or authorized by the chapter, and it can 
hâve no bearing upon this case, for the reason that the affidavit in ques- 
tion is not one that is so required or authorized. 

The United States attorney bas contended that, pursuant to section 
2351, Rev. St., the commissioner of the gênerai land-office bas issued 
mies and régulations which bave the force of law, supplying omissions 
in the acts of congress in the particulars stated; and in support of the 
indictment he cites U. S, v. Baiiey, 9 Pet. 238. I bave found, upon ex- 
amination, that the régulations and instructions first promulgated by 
Commissioner Drummond, under authority of this section, seem to re- 
quire the party claiming a préférence right under the coal-land law to 
appear in person, and swear to an affidavit in a prescribed form before 
the register or receiver of the land-office, and do not confer any authority 
upon notariés public. If any différent rules or régulations upon the sub- 
ject bave been subsequently issued, they bave not been brought to my 
attention, although time was given the United States attorney for the 
purpose of obtaining copies of ail rules and régulations bearing upon the 
question. I think, however, that the décision in U. S. v. BaUey, as it bas 
been explained in the opinion of the suprême court by Mr. Justice Har- 
LAN in U. S. V. Curiis, does not support the district attorney in the position 
■which he bas taken. Perjury can only be assigned upon an oath author- 
ized by a law of the United States. " Law," acçording to the most familiar 
définition of that term, is a rule prescribed by the suprême power in the 
nation. Now the commissioner of the gênerai land-office is not the su- 
prême power in the United States. He does not create the laws of the 
United States, and he cannot be endowed with power to do so while the 
présent constitution is upbeld. He may exact from ail who transact busi- 
ness in bis bureau and in the district land-offices compJiance with the 
rules and régulations which he is authorized to make, but he cannot pre- 
scribe a rule which can bave the force of a law of the United States, and 
the violation of which can be punished as a felony. 

I conclude, therefore, that the demurrer to this indictment must be 
sustained. 

v.44F.no.ll — 51 
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United States r. Bethea. 
{District Oov/n, D. South CaroUna. January 8, 1891.) 

POS*-OITICB— ROBBEET PROM MaIM— DbOOT PACKAOBS. 

A postal-car employé who takes trom tbe mail under hls charge a package con- 
tainlng tbings oî value, although placed in tbe mail as decoy, and addressed to a 
persoa having no existence, is punisltable under Rev. St U. S. S§ 8891, 5467, de- 
nouncing a penalty against any postal employé wbo takes any letter or packet "in- 
truBted to him, » • • and whioh was intended to be conveyed by mail. * * *" 
PoUowing U. S. V. Wtoht, 88 Fed. Rep. 106; U. S. v. D&rsey, 40 Ped. Rep. 752; and 
TT. S. Y. WhUtler, 5 DilL 85. Ref using to f oUow U. S. v. DemUM, 85 Fed. Rep. 407, 
and y. & y. Matthewê, 85 Fed. Rep. 890. 

At Law. Indictment for robbing the mails. 

Rev. St. U. S. § 3891,' provides that— 

"Any pereon employed in any department of the postal service, who shall un- 
lawfully detain, delay, oropen any letter, packet, bag, or mail letters intrusted 
to bim, or which bas corne into bis possession, and which was intended to be 
conveyed by mail, or carried or delivered by any mail-carrier, mail-raessen- 
ger, route-agent, letter-carrier. or bther person employed in any department 
of the postal service, or forwarded through or delivered from any post-ofiSee or 
branch post-office establislied by authority of the postmaater-general, or who 
shall secrète, embezzle, or destroy any such letter, packet, bag, or mail of let- 
ters, although it does not contain any security for, or assurance relating to, 
moriey or other thing of value, shall be punishable by a fine of not more than 
flve buDdred dollars, or by imprisonment for not more tban one year, or by 
both." 

Section 5467 déclares, among other things, the punishment of any 
postal employé who shall secrète, embezzle, or destroy any letter, packet, 
etc., "intrusted to him," etc., for the purposes described in section 3891. 

Abial Laûirop, Dist. Atty. 

J. M. Johnson and Charles A. Woods, for défendant. 

SiMONTON, J. The défendant is indicted, under sections 3891 and 
6467 of the Revised Statutes, for taking from the mail in his possession 
a package, and stealing its contents, which had value. He was a postal- 
car employé between Wilmington, N. C, and Jacksonville, Fia. The 
évidence on the part of the government was that among the contents of 
a mail-bag distributed by défendant on the train was a box containing 
a stud and a dollar bill; that défendant opened the box, and appropri- 
ated its contents, throwing the box away; that the box was really a de- 
coy package, addressed to W. H. Tatum, Orange Park, Fia. There is 
no such person as Tatum. The inspecter who caused the decoy package 
to be put in the mail intended to intercept it before or when it reached 
Orange Park post-office. At the close of the évidence by the prosecution, 
the défendant moved the court to instruct the jury to find him not guilty, 
upon the ground that a decoy package addressed to a person not exist- 
ing, and not intended to be delivered to the addressee, is not within sec- 
tions 3891 and 5467, Rev. St. He quotes and relies upon U. 8. v. De- 
micke, 35 Fed. Rep. 407; U. S. v. Matthews, 35 Fed. Rep. 890. The 
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same question was made in XJ. 8. v. Wîght, 88 Fed. Rep. 106; U. S. v. 
Dorsey, 40 Fed. Rep. 752; and U. S. v. Whittîer, 5 Dill. 35, — and au oppo- 
site conclusion reaclied . A careful considération of the sections in question 
satisfies me that those two sections cover every package whicli lias corne 
into the hands of a postal employé, "intended to be conveyed by mail;" 
and, if he deals unlawfuUy with it, he cannot be excused becauseit can- 
not be delivered to the person to whom It is addressed. I concur with 
the cases in Dillon, 88 and 40 Fed. Eep. , and dismiss the motion. See, 
aiso, U. S. y. Foye^ 1 Curt. 364. 



The Christobal Colon. 

Cavalier v. The Christobal Colon. 

{District Court, E. D. Louisiana. December 26, 1890.) 

Mabitime LiBSa— Damage pob Tokts. 

A person injured by the négligence of the master and owners, wMle employed in 
loading coal upon a loreign vessel as a supply, bas a lien upon the vessel for bis 
damages. 

In Admiralty. 

Percy Roberts and Alfred Ooldtbwaite, for libelant. 

Bayne, Denegre & Bayne, for claimant. 

BiLLiNGS, J. This cause is submitted on the exception that no cause 
of action is shown in the libel against the vessel. It is not denied that 
there would be admiralty jurisdiction in an action in personam. The 
question presented is whether the libelant, upon the alleged facts, bas a 
lien upon the vessel. The facts alleged in the libel are that the Christo- 
bal Colon was a vessel engaged in foreign commerce, (the claim filed by 
the respondent shows that she is a foreign vessel, her owners residing in 
Barcelona, Spain;) that she was taking on coal for a voyage; that the 
libelant was employed to aid in loading the coal; that while so employed, 
through the négligence of the master and owners in not closJng certain 
sections of the hatchway, he fell through the same and was injured, and 
thereby bas sufiered damage in the amount of $10,000. The question 
then is whether a person injured by the négligence of the master and 
owners, while employed in loading coal supplied for a voyage upon a for- 
eign steam vessel, for the damage which he bas suffered has a lien upon 
the vessel. 

Those who supplied the coal bave a lien. It is difficult to see why 
those who were employed in loading the coal should not also hâve a lien. 
In several cases in this court judgments hâve been given againSt the ves- 
sel for injuries suffered by employés through the négligence of the own- 
ers. On appeal to the circuit court the libelanta also recovered. It is 
trae that no question was made in thèse cases as to the lien. 8e&'Th« 
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Explorer, 20 Fed. Eep. 135, and The Mandah/y} In Cbpe v. VaMte Dry- 
Dock, 10 Fed. Rep. 144, this court gives a brief suœmary of the doc- 
trine of maritime liens and their origin, and the measure or test as to their 
existence, as foUows: 

"Thereason of this précise discrimination is that, with tiie exception of 
derelict and things found, and tliesliip, her cargo, and freiglit, therecould be 
no basis in reason for a lien wbich must exist in order to support a libel in 
rem. The ship and ail things which pertain toit, are, in the law of admiralty, 
clothed wilh personality, so far as responsibility goes. Those who repalr or 
loan upon her, or equip or man her, and those who deal with her, and those 
who are injured by her, and those who save her, look to her. The reason of 
this is that she was often far distant from her home and owners, and com- 
merce was vastly facilitated by the law thus endowlng her with the attributes 
of a person. This is the origin of the doctrine of liens in the maritime law, 
and by this it is to be measured." 

Applying this test, it is clear that it is in the interests of vessels as 
essentiai that they should, when in foreign ports, hâve the capacity 
to become indebted as things, for damage suffered by those who load 
a necessary supply as for the supply itself, and that it is essentiai in both 
cases, the reason being that without such a capacity it might be impos- 
sible for ships to get supplies or procure their being loaded where, as 
hère, the. owners lived in remote foreign lands. In Ex ■parte Easton, 95 
U. S. 68, after a most elaborate discussion of ail the law upon the ques- 
tion whether wharfage carries a lien, the court held that it does, on the 
ground that, (page 68) "such a eontract being one made exclusively for 
the benefit of the ship or vessel, a maritime lien arises." In The Max 
Morris, 11 Sup. et. Rep. 29, (Morris v. Curry,) a case in which Mr. Jus- 
tice Blatchfced rendered the opinion of the suprême court at the prés- 
ent term, November 7, 1890, the case as stated by him is precisely this 
case, — "that of a libelant employed to load coal by a stevedore having 
a eontract for loading coal, and who fell from a bridge to the deck while 
on the vessel, in conséquence of the négligence of those in charge of her." 
This case was tried in the district court, and an able opinion given by 
Judge BuowN in renderîng judgment for libelant. 24 Fed. Rep. 860. 
On appeal to the circuit court a différence of opinion was certifled to by 
the circuit judges as to the propriety of dividing the damages in such a 
case of tort, (other than collision,) and the case was very fuUy consid- 
ered, and the decree against the vessel for damages affirmed. 28 Fed. 
Rep. 881. Neither in the district nor circuit nor suprême court was 
-any question made as to the lien, and the propriety of the conséquent 
proeeeding in rem.' I think that the authorities, so far as they bear upon 
the question, as well as the reason of the lien for supplies, viz., that the 
ship may, in the absence of foreign owners, upon its own crédit, obtain 
supplies, and thus be able to continue her navigation without interrup- 
tion or delay, lead to the conclusion that the libelant upon the case stated 
in the libel, and as is shown in the claim, has a lien upon the vessel, 
and that the suit in rem is properly brought. 

The exception is therefore overruled. 

>Kotreporteâ. 
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Ranstead V. Fahet. 

(DUttict Cowrt, D. Maryland. Febrnary 7, 1891.) 

1. Whartiss — Oteblappino Vbssbl — Amotint of Whakpage. 

Held, as was decided in The Wm. H. BHnsfleid, 39 Fed. Rep. 215, that where a 
vessel lylng on a private dock overlapped on to the adjoining wharf, the owner of 
such adjoining wharf could recover a pro rata proportion of the customary charge 
for wharf âge on the vessel, but that, when no part of the cargo was loaded or un- 
loaded over the adjoining wharf, the owner could not recover any part of the cus- 
tomary wharf âge charged in respect of the cargo. 

3. BjlUk. 

Held that, where the purohaser of the cargo was bound to furnish a wharf f ree 
of expense to the vessel, and ordered the vessel to discharge at his own wharf, 
where she necessarily overlapped on to the adjoining wharf, and notice was given 
him that wharfage would be charged, there was an implied contract to pay such 
amount of wharfage as was legally collectible, and that the adjoining owner could 
sue him in personam in admiralty. 
(Syllàbus by the Court.) 

In Admiralty. 

Robert H. Smith, for liLelant. 

Wm. H. Gowan, for respondent. 

MoRBis, J. This libel for wharfage arises eut of disputes between 
the same adjoining wharf-owners and with référence to the same adjoin- 
ing wharves which were involved in the case of Ranstead v. The Wm. H. 
Brinsjield, decided in this court, and reported in 39 Fed. Rep. 216. 
The défendant, Fahey, is Ihe proprietor of a wharf fronting 85 feet on a 
private dock opening into the Patapsco river, and the libelant, Ranstead, 
is the owner of the next adjoining wharf. Fahey is a dealer in coal, 
wood, and sand, and the vessels which discharge the cargoes purehased 
by him at his wharf are of such length that they overlap on to Ran- 
stead 's wharf. The libelant claims to recover in this case not only a 
pro rata proportion of the customary wharfage charge for a large nuraber 
of vessels loaded with wood, which by overlapping made use of a berth 
along-side a portion of his wharf, but also to recover a pro rata of the 
customary wharfage charge for the cargoes which were discharged from 
the vessels, although ail the discharging was onto Fahey's wharf, and 
none onto the libelant's. It was held in the case of The Wm. H. Brins- 
field that vessels at Fahey's wharf, so overlapping, were liable to pay to 
Ranstead his pro rata proportion of the customary charge for the whole 
berth furnished the vessel, and that, the Wm. H. Brinsfield being a 
foreign vessel, it was held that there was a maritime lien. This case 
présents two other questions: First, whether in addition to the propor- 
tion of the customary charge for the vessel, which is rated by her ton^ 
nage, the adjoining wharf-owner is also entitled to a proportion of the 
customary rate of wharfage charged for discharging the cargo, which is 
rated by the quantity of cargo discharged, and which with respect to 
wood is reckoned as so much per cord. The second question is whether 
the défendant in this case, as the purchasers of the cargoes, by whose 
direction they were sent to this wharf, is personally liable for either the 
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wharfage on the vessels or their cargoes. As was slated as the resuit of 
the investigation in the cage of The Wm. H. Brinsfidd, there is no law or 
ordinance regulating wharfage in the port of Baltimore at private wharves, 
such as Ranstéad's wharf. In the cases involved in this controversy 
there was no contract or spécifie agreement, The libelant repeatedly 
notified the défendant that wharfage would be charged him on al! ves- 
sels bringing cargoes to him which overlapped. This permissive us© 
rendered the défendant iiable, if liableatall, for such wharfage as was rea- 
sonable and customary. It is not denied that in the port of Baltimore 
there are two separate wharfage charges, — one for the vessel, rated by her 
tonnage, and the other for the cargo, rated by the quantity of cargo 
loaded or Unloaded over the wharf used. None of the vessels in respect 
to which compensation is claimed in this case landed any cargo at ail 
over the libelant's wharf; fôr although they ail overlapped on to the li bêl- 
ant, the cargoes were ail put ashore over defendant's own wharf. With 
regard to the existence of custom to prorate the charge for the wharfage 
on the cargo thus discharged the testimony is nearly ail one way, and 
is overwhelmingly against such usage. The only witness to the con- 
trary is the wharfinger at Smith's dock, and his practice there is far from 
showing a custom generally acquiesced in. The numerous witnesses for 
the défendant embraced persons familiar with the usages at nearly ail 
the other public and private wharvea of the port, and ail testified against 
the existence of such a custom. In The Wm. H. Brinsfidd it was held 
that, while overlapping was not the ordinary use which gives rise to a 
claim for wharfage, yet the occupancy of a berth in the dock extending 
close along-side the adjoining wharf was such a bénéficiai use of the ad- 
joining owner's property, which it cost him outlay to construct and 
maintain, that he ought to be paid for such use. But the charge for 
wharfage on the cargo landed or loaded seeras to stand upon an entirely 
.'différent footing, and, in the absence of statute or established custom or 
•spécial contract, it does not seem to me that item of charge can be 
maintained. 

It must be conceded that there is no actual use made upon which 
to base a claim for compensation. The wharf-owner, no matter how 
his wharf may be occupied, is at the same expense to keep the dock 
dredged out to enable overlapping vessels to lay along-side, and the ves- 
sel lying there has the benefit of it; but his wharf may be built upon to 
the water's edge, or it may be completely covered by merchandise, so 
•that nothing more can be landed upon it, in which case it would seem 
unreasonable that he should receive compensation for a constructive use 
which could not possibly be actually made at his wharf, It is obvions 
also that for many cargoes a specially constructed wharf is necessary, so 
that the adjoining wharf might be unsui table to receive the cargo, while 
the wharf actually used might hâve been fitted by spécial expenditure to 
receive it. So long as the customary charge is made up of two distinct 
items, — one for the use of berth in the dock occupied bythe vessel, and 
the other a charge for the cargo, only exacted when there is actually 
«drgo loaded or unloaded, and only for just so much cargo as is put on 
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or over the wharf, — -there is no reason, as it seems to me, in thé absence 
of custom or législation, why the adjoining owner should be entitled to 
charge for what he has not furnished, upon the theory of a merely con- 
structive use. In my judgment, the libelant is entitled to his proportion 
of the charge for the berth occupied by the vessel, but not to anything 
for the wharfage on the cargoes. 

The other question iswhether the défendant, Fahèy, isliable in personam 
for the wharfage on the vessels. The proof shows definitely with respect to 
some of the cargoes that by the terms of his purchase they were to be 
delivered to him at his wharf, free of any charge to the vessels for wharf- 
age; and with regard to ail of them the custom of the trade is proven to 
be that the purchaser of the cargo directs where it shall be delivered, and 
assumes to pay ail wharfage charges at the place provided by him. It 
is shown that the libelant demanded wharfage of the masters of some of 
thèse vessels, and that defendant's agent in charge of his wharf and of 
the business of discharging cargoes there stated that the défendant would 
be responsible for whatever charges might be lawfuUy recovered, thé 
masters having refused to deliver the wood without such an understand- 
ing. The défendant and his agents thus received the cargoes with thé 
distinct notice of the claim, and that the défendant would be held forit, 
and his agents were called upon to see that the measurements of over- 
lapping were correctly made. There can be no doubt, I think, that the 
whole matter was thoroughly understood, and that the défendant re- 
ceived the cargoes protesting that no wharfage was chargeable, but with 
the understanding that if any wharfage was properly chargeable he was 
to pay it, and that there was an implied, if not an express, contract that 
he would pay it. There is no question but that such an implied con- 
tract to pay wharfage is a maritime contract cognizable in admiralty. 
It is similar to the implied contract of the consignée of a cargo who re- 
çoives it with notice of a claim for freight, and such implied contracts 
to pay freight are very frequently enforced in admiralty. Hen. Âdmi 
166. Â decree wiU be signed in accordance with this opinion. 



Bailey d al, V. Sundbeeq.* 
(District Court, S. D. New Yorlc January 14, 1891.) 

I. Admibaltt— Stipxjlation roR Value — Bond to Makshal — ^Notiob. 

A bond to tbe marshal, under the act of 1847, unUke a stipulation for the valtie of 
the vessel, does not necessarily aSord security to other creditors tban the Ulbelant 
In the particular suit. When such bond is given, and no légal notice to cralitors 
is published, qucere whether the doctrine of qvMsi parties or privies, as to a suit iri 
rem, could be applied to persons other than tue actual parties to the record. 
S. BaME— IiAOHlSS— Sdit Babbbd. 

Where insurers had tnll notice of a suit to détermine the liabllity of a ve&gel for 
a coUiston, and were virtually represented in it, and abstained from formally join- 

'Reported by Edward Gt. Benedict, Esg.., of the New York bar. 
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ing In the litlsatlon for nearly s!x years, and until a décision had been reached on 
appeal. held, that such abstention from j'oining in the litigation should debar tbe 
insurers from any right to revire tbe same litigation de novo. 

In Admiralty. On exceptions to the amended libel. For former re- 
port, Bee43 Fed. Rep. 81. 
George A. Black, for libelant. 
Goodrich, Deady & Goodrich, for respondent. 

Bkown, J. After the décision of the court sustaining the p!ea of res 
jvdkaia inlerposed by the défendant to the second amended libel in the 
sbove case, (43 Fed. Rep. 81,) the libelant again amended his libel 
upon leave granted pursuant to rule 61 of the suprême court in admi- 
ralty, "so as to confess and avoid or add to the new matter set forth in 
the answer." The new matter thus pleaded in the third amended libel 
allèges, in brief, (1) that the défendant, Sundberg, was not master when 
the Newport was libeled in the original action; (2) that the original 
Ubel was for damages to the schooner John K. Shaw only; (3) that, on 
the day foUpwing the issuing of process in the original action, a bond to 
the maishal was given under the act of March 3, 1847, (Rev. St. § 941,) 
and that the vessel on the same day was discharged from custody; (4) 
that no publication of the process or citation was ever made in the orig- 
inal action, nor proclamation, nor default taken on the return-day 
thereof ; (5) that, by amendment, additional claims for personal effects 
were subsequently included in the original action, and an additional 
bond to the marshal for $3,000, by consent, ordered and given. The 
présent défendant excepts to thèse new allégations as immaterial and in- 
BuflSçient. 

The libelant's exceptions to the former plea admitted, for the purpose 
of the hearing, the truth of the matter pleaded. Among the matters 
80 pleaded was the statement that in the former action the steam-ship 
had been attached by the marshal under process, and a stipulation for 
value given therein. Such a stipulation is in accordance with the an- 
cient practice of courts of admiralty, and represents the vessel by placing 
within the power of the court her whole value for the benefit of any who 
may intervene m the original suit. The previous décision was made 
upon the assumption that such were the proceedings in the former suit; 
so that any other person daraaged by the same collision could, upon in- 
tervention, hâve the benefit of the stipulation up to the value of the 
vessel. By the exceptions to the new matter, it is now admitted that 
no such stipulation was given, but only a bond to the marshal, under 
the act of 1847 1 which provided only for double the amount of the par- 
ticular daim in suit. As the amount of such a bond is not fixed with 
aby référence to the amount of other claims or the value of the vessel, it 
cannot be deemed given for the benefit of ail up to the full value of the 
vessel, like the ancient stipulation for value, or fuUy to represent the 
vessel; nor is there any means of compelling further security in favor of 
additional libelants, except upon a further arrest of the vessel, which 
would be impracticable when the vessel is beyond the jurisdiction. As 
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the bond to the marshal does not necessarily and in effect afford any se- 
curity to other creditors, and the vessel is thereupon discbarged, and as 
no légal notice was published affecting anybody, I doubt whether the 
doctrine of qvMsi parties or privies, as to a cause in rem, could be prop- 
erly applied to the insurers in this case, who were not actual parties to 
the former record. In Gdston v. Hoyt, 3 Wheat. 246, 271, a stipulation 
for value was given. It is not denied, however, that the insurers had 
full, actual notice of the former suit. There can be little doubt that 
they were virtually represented in it, so far as they- desired to be repre- 
sented. An additional bond was voluntarily given by the vessel for 
$3,000 when additional claims for personal effects and new parties were 
brought in; and there is no reason to suppose a like additional bond 
would not hâve been given for the insurers, had they desired to hâve 
their claim secured in the same suit. Their abstention from joining in 
the cause, in a formai manner, for nearly six years, ought therefore to 
be regarded as a voluntary one, as stated in the former décision. Thîa, 
without référence to the other points, ought, I think, for the reasons in 
that respect stated in the former décision, to debar the insurers in admi- 
rai ty, after so long a period, and after the close of the former litigatioBy 
frora any revival of the same litigation de novo. 

The other points raised seem to me immaterial, or to hâve been pre- 
viously considered. The new matter is therefore held insufficient to sus- 
tain the libel. 



The Monmotjth.' 

Smith v. Thb Monmouth and The Rabitan. 

Howard v. Same. 

(instrtct Court, S. JD. New York. January 9, 1891.) 

1. CoLLisios— Négligence— Damage feqm Steamer'8 Swells— Liabilitt. 

A steamer which passes other boats at high speed, so near as to damage them by 
her displacement waves, is liable for such damage. 

8. Same— Fast Steambk — Ddït in Passino Othbb Craft. 

The steamer M., a passenger-boat plying in the harbor of New York, whose iisual 
speed was 20 miles an hour, passed within 1 ,000 feet of a fleet of about 30 canal- 
boats in tow of tugs. The displacement waves of the M. caused the boats of the 
tow to strike against each other, whereby one was sunk and another damaged. 
The steamer on this occasion did not notice the tow, and did not slacken her spëed. 
The évidence indicated that the M. was accustomed, in passing near email boats or 
tows, to slacken speed or sheer away. It also appeared that the présent accident 
was probably due to inattention on the part of tue officers of the steamer to the 
tow, or to an erroneous estimate of its distance. The tugs were unable to tum tba 
tow 80 as to take the waves stem on in the short time that elapsed after the M. was 
seen coming. No régulation re^uired the tugs to signal, and so large a tow in 
broad day was a conspicuous object. B.éld, that the steamer was solely liablefor 
the damage. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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. , In. Açlmir^lty. Suîts for damages occasioned îo lîbelants' vessels by 
dispiacement swells of the steamer Monmotith. 

; JBpÉeir, 0iiM'man & Hubbard, {Mr. Cromwell, of counsel,) for the Doran. 
^î§nd & Zahriskie, for the Sarah. 

i ivo^ka étiPe Forest a.nd Mr, Ledyard, for the Monmouth. 
, R^lijn^^f Bright, BiddeiSt Ward, for the tugs. 

: pB^tO^lTiT, J. The above libels were filed ta recover for damages sus- 
tained,,by(1)he canal-boatWUham Doran and the canal-boat Sarah, caused 
by 'lfh« displacement wave$ from the steam-boat Monmouth in the fore- 
noçjipf July 14, 1890, while she was making her trip from Sandy Hook 
to ipiey |îo. 8, North ri ver. The çanal-boats were part of a fleet of about 
3Q bo^tsiin tiers of 4 each, lashed together in the usilal way, and com- 
ÀPg fflf>.;the bay from South Amboy tù New York in tow of the steam-tug 
,{iarit(tQ,and three otherhelpers, apon hawsers about 500 feet long. The 
libeiantft' boats were the inside boats of the third tier* The tow was 
^aking its way slowly against the first of the ebb-tide, at the rate of not 
«>ver a.ipîle or a mile and a half an hourj and at the time of the acci- 
4ept;it;iwa9 a, little way tp the westward of the Bell or black buoy, and 
about three-fourths of a mile to the southward of Fort William, heading 
f()r;lh^ North river. The Monmouth isone of three large and swift passen- 
,g;çx s|«9îpers buiit forspeted, tp make close connections with the railroad 
trains ai Sandy Hook in the transportation of passengers to and from New 
York. Each steamer makes three round trips daily. The passengers in 
1890 were about 400,000; an increase of 110,000 above the number for 
1889, due to the better service and quicker time. The displacement 
waves of thèse steamers, which make their trips of about 20 miles in a 
few minutes over an hour, is well khown tô be dangerous to small boats, 
if the steamers pass near them and at fuU speed . Their usual practice 
has been to slow whèn ;cohling near small craft oif tows of this charactt*, 
or to sheer away from thism, if they lie too near their course. On this 
trip, the tow was not obs^rved by any pf the officers or seamen of the 
Monmouth, and they testified that any tow near enough to be likely to 
suffer damage would bave, been noticed. The other witnesses, while 
they differ considerably in the estimâtes or the data they give as to the 
dista;ice ftf which the Mdnmouth pàssed them to the westward, m ostly 
%stimâté lier as not more than 600 orTOO feet distant; the extrêmes vary- 
ing from one-half to twice that distance. There is no doubt that the 
'Monijàd^th,' when passing the tow, was going at least at her usual speed 
of about 20 miles an hPur, and that her displacement waves, which ran 
l^uârtëïiûg astern at an angle of about four points, were such as to cause 
.the forwwd tier of the tow, attached by four hawsers to the tugs, to 
'break IppSe from the rest of the tow to which they were lashèd. The 
-Jboàts were idescribed by the witnesses as jumping up on each other, and 
Jpouhdiiig isaèh other, while the forward tier was subrnerged by, the first 
iwàve. The Doran waa hroken inher bow, and received some injuries 
astern, causing her to sink in a few minutes. The Sarah was also dam- 
aged. Another tow, a $hort distance ahead of this, also received spme 
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înjnrj. Accordîng to the défendants' évidence, the swells of variGus' 
steamers at the dock at the Narrows were found upon measurement to be' 
of the foUowing height: Of the Monmouth, passing three-eighths of a mile ■ 
distant, 17 inches; of the Sandy Hook, three-eighths mile distant, 18 
inches; of a German steamer, one-half mile distant, 24 inches; of an 
English steamer, the same. This, however, was in very deep water. For 
the steamer, it is contended that she was pursuing her usual course, head- 
ing for pier 1, North river, and going a little nearer to the Statue of Lib- 
erty than to the Bell buoy. This would make her to bave passed more 
than 2,000 feet distant from the tow, if the latter was within 500 feet of 
the Bell buoy, as the witnesses allège. 

It bas been urged with great ability and force by the counsel in this 
case, as well as in the case of The Majestic, post, 813, that such a distance' 
from tows or other small craft is sufficient, and more than sufficient, to 
answer ail the légal obligations of steamers in passing other boats; tiiat 
though the ri vers and harbors are a common highway for ail, in wbîch' 
ail bave an equal right, yet this very equality of privilège excludes such 
methods of making up and navigating tows as impose unreasonable re- 
strictions or obstacles in the way of passenger trausportation; that in the 
increase of commerce, the growth of population, and the needs bf pas-' 
senger service, quick dispatch, such as the Sandy Hook boata ofifer, is an' 
indispensable necessity; that the waves of those steamers, 1,000 feet' 
from the steamers, are no greater than those made by ordinary gales; 
that tows like the présent could not bear such ordinary waves from^ 
storms, and would be deemed unseaworthy to encounter them; that 
sometimes two of such tows in succession, as in this case, stretch over 
nearly half a mile, and proceed at so slow a pace as to become unîèa- 
sonable obstructions; and that it is unreasonable that such a raft of 
boats, unseaworthy in their character and in their make-up as a mass, 
should be held entitled to such privilèges as to preelude a fast passen-- 
ger service, and thus virtually to monopolize the use of a common high-^ 
way of commerce, and to preveut its bénéficiai enjoyment by the public' 
in a rapid passenger traffic; that, if such tows also serve the public good 
in the form of cheaper transportation of some of the necessaries of daily' 
life, they may be, and should be, modified in their make-up, in the 
character of the boats used, and in the power and speed of the tugs that 
haul them, so as to become reasonably compatible with the other gen-^ 
eral needs of the public. 

Whatever force tliere may be in thèse views, I do not think, upon the 
facts as they appear in this case, that there has yet arisen any such act- 
oal conflict of rights or incompati bility in the mutual claims of thèse op- 
posiug interests as calls for any new application of familiar rules. The 
évidence shows that though at least eight of thèse fleets of tows nsually ' 
pass daily up and down the bay, and though eighteen trips are per-* 
formed daily by thèse fast Sandy Hook steamers, meeting or paséiïig 
such tows under every variety of circumstances, only two accidents liké 
this baye been previously reported during the three years that thèse' 
fest steamers bave been running; and that accidents bave been avoided 
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by sIowÎQg when passing tows too near for full speed, sometimes with- 
out previous danger signais from the tugs, and sometimes upon danger 
signais received from them. Under this usage, there hâve been no ma- 
terial delays upon the steamers' trips, no connections missed, no com- 
plaint of tardy arrivais, and no évidence of inconvenience to the public. 
On the contrary, so regular and efficient has been the rapid transit serv- 
ice that a yery large and rapid increase has resulted in the public pat- 
ronage. While thèse facts bear the highest testimony to the gênerai 
skill, care, and prudence of the officers in command of thèse steamers, 
they are equally conclusive that such care and skill are ordinarily suffi- 
cient to avoid injury to tows like thèse, which for at least 15 years past 
hâve been accustomed to navigate the harbor upon the same routes and 
by the same methods pursued in the présent case, and that, with such 
caxe, both may enjoy their common privilèges without material injury 
or inconvenience to each other. The same facts make it probable, also, 
that the présent accident was due to inattention to the tow, through 
some spécial causes, or to an erroneous estimate of its distance. The 
steamer's witnesses are at a great disadvantage in testifying as to the dis- 
tance, since they did not notice the tow at ail that day, and can only tes- 
tify as to their usual course and practice. I do not find, however, that 
th^ usual course from buoy 18, off Bay Ridge, as stated by the quarter- 
master, viz., to head for pier 1, would, according to the chart, carry the 
steamer nearer to Liberty island than to the Bell buoy, but, on the con- 
trary, about three-fourths of the way over towards the Bell buoy, or 
about 450 yards from it; so that, if the tow was from 800 to 600 feet 
west of the buoy, the steamer would' hâve passed within 750 or 1,000 
feet of the tow. This approaches the libelants' estimâtes quite as nearly 
as is to be expected in estimâtes of distances on the water. There had 
also been some fog in the lower bay that morning, hindering the steamer 
in reaching the starting point; and, although the quartermaster says 
that that caused him no delay at the start, no mémorandum was kept 
of the time of departure, and the steamer arrived at pier 8 on time. 

The weight of testimony and of probabiiity, upon ail the évidence, is 
that the steamer, through some préoccupation of her men, or false esti- 
mate. of distance, went nearer than usual to the tow, and nearer than 
was safe at full speed, and that the accident arose from the failure to use 
the customary and requisite caution when going so near. She must 
therefore respond for the damage. The Morrisania, 13 Blatchf. 512; The 
Drm, 22 Fed. Rep. 862, (affirmed, on appeal;) The Atcdanta, 34 Fed. 
Rep. 918. If but a single boat among so many had been injured by 
the pitching, there would hâve been room for the contention that her in- 
jury was due to her specially weak or rotten condition; but the violence 
of the shock is attested by the breaking of ail the lines that attached the 
hawger tier to those behind, and this precludes that défense. 

I do not think the Raritan and the helper tugs in this case can be 
charged ^withany légal fault. They could not turn the tow in the short 
tirae after the Monmouth was seen coming, so that they might take the 
wave asterUj as would hâve been their duty if that were practicable. 
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The MajestiCf injra. A haK hour, it is said, would be needed to turn 
Buch a,tow. She might, indeed, bave signaled; but no régulation re- 
quired signais, and in broad day so large a raft of boats in tow was a very 
conspicuous object. Its character was perfectly well known to the 
steamer, and the pilot of the tug had no reason to suppose any signal 
needed to the Sandy Hook boats for sijch a tow. 

Decrees for the libelants against the Monmouth, with costs, and for 
dismissal as to the Raritaa, with costs, with an order of référence to 
compute the damages. 



The Majestic* 

The Nannie Lambebtoiî. 

Nelson v. The Majkstic and The Nannœ Lambebtoit. 
{District Court, S. D. New York. January 9, 1891.) 

1. Collision— Négligence— Damage tbom Steamer's Swblls. 

A Bteamer which passes other boats at high speed, so near as to damage them 
by her displacement waves, is liable for such damage. See The Monvwuth, ante, 
809. 
& Bamb— TowAGE— DuTii op Tow on Appeoach of Sxbameb. 

Where the pilot of a tug in charge of a tow sees a large vessel rapidly approach- 
ing. and knows her displacement waves are dangerous, it is bis duty to turn the 
tow BO as to take the waves end on, and, failing to do so, tbe tug will also be held 
in f ault. 

In Admiralty. Suit for damage to libelant's boat, occasioued by dia- 
placement swells of the steam-ship Majestic. 
Hyhnd & Zabrkkie, for libelant. 
Lord, Day & Lord, for the Majestic. 
McCarthy de Berrier, for the Nannie Lamberton. 

Beown, J. On June 4, 1890, as the steam-ship Majestic was comîng 
in from sea, her displacement waves struck the tug Nannie Lamberton, 
which was towing two canal-boats from the Erie basin to Hoboken; one 
boat being lashed on each side of her. In the high swell, and in the 
surging of the boats, the tug lell so heavily upon the side of the plain- 
tifif's boat, which was on her starboard side, as to break several of her 
streaks of pine and oak, for which damage the above libel was filed. 

This case, in its gênerai aspects, is quite similar to that of The Mon- 
■iïwuth, tried shortly aiter this; and I need not repeat hère what bas 
been said in the décision of that cause. Ante, 809. In some particu- 
lars this case dififers from that of The Monmouth. The Majestic Was go- 

'Reported by Edward Q. Benedlct, Ësq., of tbe New York bar. 
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ing, as her officefs say, certainly not over 12 knots an hour, and prob- 
ably not over 7. The pilot of the Lamberton estimâtes her speed at 13 
knots, and her distance in passring at from 700 to 800 feet. The acci- 
dent oècurred a little to the northward of the bell buoy, below Governor's 
island; the tug and tow having been previously headed for Hoboken. 
But the Majestic is a mucb larger ship than the Monmouth, being one 
of the largest and swiftest of the océan steamers, 682 feet long by 57 
beam and 22 feet draft. Her waves at the same speed would naturally 
be larger. The Majestic's witnesses, hovrever, are under the same dis- 
advantage as the Monmouth's, in not having noticed the tug and tow. 
This was not a fleet of canal-boats, as in the other case; and possibly it 
did not attract attention, because not supposed to be probably in danger. 
I am obliged to accept in the main the testimony of the tow's witnesses 
as to the approximate distance of the Majestic in passing, rather than 
the mère inference of the steamer 's witnesses, based upon the fact that 
the tow was not noticed, or that her usual course would take her further 
away. The claim that the steamer went within a length of the Statue 
of Liberty I regard as entireJy mistaken. According to the chart, the 
line of 23} feet of water is 1,250 feet to the eastward of Liberty island. 
The great height of the Statue of Liberty makes more deceptive than 
usual any mère estimate of distance on water reckoned from that object. 
The course stated, viz., "a straight course for pier 5 or 6" after getting 
up toRobbins reef, would carry the steamer a.half mile from the Statue 
of Liberty; aud if, as is probable, she rounded .towards the eastward 
soon after passing buoy 18, and went not far tothe westward of it, thence 
steering straight for pier 6, that course would carry her three-fourths of 
a mUe. é^t of the Statup of Liberty, and about where the libelant's wit- 
nesses say she was, and nearly on the same course as the Monmouth. 
The same observations as to the gênerai care and skill of the officers, or 
of the pilot in charge, in avoiding similar accidents, are pertinent hère 
as in the case of The Monmouth; and, on examination of the whole tes- 
timony, I am obliged to come to a similar conclusion as in that case, 
viz. , that for some reason their usual vigilance aud care were in this in- 
stance relaxed, or thati.the usual slowing of the vessel was from some 
cause delayed. I cannot doubt the testimony of the boatmen as to the 
stropg suïfging that the. wftves caused to the tow, or that the accident oc- 
curred in iJie way detaijed by them ; and as the weight of évidence shows 
that the steamer passed probably faster than customary, and at ail éventa 
much nearer than was usual, or was in any way necessary for the steamer, 
I must hold the Majestic liable. The Morrisanin, 13 Blatchf. 512; The 
DreWy22 Fed. Rep. 852, (atfirmed on appeal;) TheAtalanta, 34 Fed. Rep. 
918. 

But no gopd reason appears why the tug should not hâve turned the 
tow's sterndJrectly to the wave. The Majestic was seen some time be- 
fore she reached thé tow. She was apparently coming quite iiear to the 
tug and tow, jBpd, as the pilot said, would "likely give them a good 
shaking up.* The coming wave was also seen some little time before 
it struck. The pilot knew its Ihreatening character, and had time to 
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turn stem to it. He slowed his engines, and, as he sàys, did lurn some 
to starboard. Other mtnesses contradict him in this regard. But it is 
dear from the testimony that the tug was not much tumed to starboard; 
that the wave was not taken astern, as it might bave been, though the 
danger was seen; and for tbis reason I must hold the tug to blâme also. 
Deoree against both défendants, with costs. 



The Stkanqeb. 
FrrzFATBicE a al. v. The Stbangeb. 

BeCTOB V. FiTZPATKICK a ol, 

(DtsMct Cawrt, S. D. New York. January 23. 1891.) 

CatusTOMv-SrsiH Ain> Saii.— Crossing Bows— Fiash Light— MtrnJAi, Fkxjvt. '■ 

The 8teai];i'tii^ Stranger, shovio^ one canal-boat ahead of her, and having others 
lasbed along-siae, in going upthe North river, wben Uttle above Stxjny Point, came 
into coUisiôn in tUe nig^t^tfme with the schooner E. comlng straigtit ddwn. At 
the time of collision, sbe had swuDgiSO as to head ne^rly straight across the river, 
to the eaetward. Held, upon conflicting évidence, (1) that tbe tug was previousljr 
to the *e8tward oï tàe liné of the scbooiiei^'S' course, and Improperly attempted to 
cross her bows ; (S) that if, as alleged, the E.'s, green light was obscured, tbç nigl^t 
was not so dark as to prevent seeing the scbooner, at least a quarter of a mils dis- 
tant; (8) that the E. was'inïaullfornotexhibitingaflashor torch light, and that 
this waa material. : The â^majg^ and Costa weredivided. ' 



In Adpairalty. 

Goodrich,, Deady cfc Goodnch and Mr. Fdey, for Fitzpatrick et al. 

Eyland & ZabriaUe, for the Strauger. 

Bbown, J. Thé schooner Evoline in coming down the North river, 
at about half-past 12 in the morning of Septeinber 24, 1889, whena few 
hundred yards above Stony Point, came int» collision with the canal-boat 
Sweet, which was in tow on the port side of the steam canal-boat Stran- 
ger; both sustained damages, for which the above cross-libels werefiled. 
The Stranger was shoving another canal-boat placed immediately ahead 
of her, the Hathaway, aud the Sweet on her port side lapped each 
boat about half-way. The schooner had a light breeze aft, and was com- 
ing very slowly at about the first of the ebb-tide. The canal-boat, with 
her tow, was also going at moderato speed, estimated at from two to four 
knots. Both were prooeedihg, according to the testimony, very near 
mid-river. There is no charge that the schooner changed her course, 
but it is alleged that she did not show any colored lights, nor any flash 
light, and that she could not be seen until the time wben she was first 
observed by the pilotof the Strangerj: estimated at from 200 to 300 feet 
distant, when he observed her àpparently coming head on, and, aftér 
blowing several blasts of the whistle, he ported his wheel and steered 
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strongly to starboard. The schooner struck the Sweet about midshîps, 
which would be about the middle line of the fleet, and ail the witnesses 
agrée that, at the moment of collision, the steamer and tow were heading 
almost straight across the river. The witnesses for the schooner, includ- 
ing Gager, the engineer of the Stranger, testified that their colored lights 
were properly set and burning, and had been from. the tirae the vessel 
weighed anchor; and that the green light was not raised a few moments 
only before collision, as the Stranger's witnesses assert. No flash light 
was shown. Ail the witnesses for the schooner state that the Stranger, 
until she sheered across the schooner's course, bore considerably off their 
starboard bow, and would bave gone well clear to the westward had she 
not sheered to the eastward. 

1 . Assuming that the schooner did not change her course, (that being 
neither chargea nor testified to by any one,) the fact that the Stranger 
with her tow had sheered nearly 8 points to starboard before collision, 
and that the Sweet was struck about 100 feet aft of the head of her tow, 
is conclusive évidence to my mind in support of the schooner's contention, 
that the Stranger and her tow, previous to collision, were coming up 
well to the westward of the schooner's course, and that the collision was 
really brought about through the unjustifiable attempt of the steamer to 
cross the schooner's bow to starboard, So great a change of heading, 
and by a long tow made up in that manner, could not hâve been effected 
without a very considérable change of position in the river to the east- 
ward, and this is strongly confirmed by the testimony of Gager. Some 
of the defendaint's witnesses speak of seeing the schooner on their port 
bow; but this is évidence only that they did not see her at ail, until the 
steamer, by her own swing to starboard, had brought the schooner on 
her port hand. No justification appears for crossing the schooner's bow. 
The night was not dark; and even if her green light, which I am satis- 
fied washung up, was duringa part of the time obscured, which is pos- 
sible from its position on the rigging 15 feet above deck, the schooner 
should bave been seen at least a quarter of a mile distant, as ail agrée 
that both shores were visible. If the westerly shore was high, the east- 
erly shore was low and did not darken the river. 

2. The schooner, however, is in fault for not complying with the stat- 
ut« that required the exhibition of a flash or torch light on the approach 
of the steamer. Although one of the steamer's vertical lights was ont, 
yet the other lights showed her to be a steamer, and the schooner so un- 
derstood. She was bound, thérefore, to comply with the statute. The 
T%anoA:e, 40 Fed. Rep. 702. I cannot find that the absence of a flash 
light was immaterial, or that it would not hâve given additional informa- 
tion to the steamer, by lighting up the huU and sails of the schooner, 
and more or less of the river between the two vessels. Such a light 
might hâve given jùst such additional information as regards the head- 
ing, or the distance, or the course of the schooner, as to bave prevented 
crossing her bows, which was the immédiate cause of the collision. The 
damages and costs are thérefore divided. 
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Sage v. St. Paul, S. & T. F. Ry. Co. 

(Circuit Court, D. Minnesota. January 13, 1891.) 

1. Eaiiroad Gkants— Constbuctivb Pbaot)— Limitation op Actions. 

Where arailroad company has complied with an act of congress grantingf land to 
the State of Minnesota for railroad purposes, and with the state Uiw transferring 
the graattoit, a transfer by the state to another company Is a constructive fraud, 
as the lands are held by the state in trust for the former company; and an action to 
recover such lands is not govemed by Gen. St. Minn. c. 66, tit. 2, J 6, subd. 7, which 
spécifies the period of limitation for "actions to enforce a trust or compel an ao- 
counting, " but by subd. 6, which relates to actions "for relief on the ground of 
fraud," and spécifies that the cause oî action shall not be deemed to hâve accrued 
until a discovery of the fraud. 

2. Samb — ^Pbiobity op Location. 

As between two land-grant railroads, the definite location of the line of road un- 
der a later grant, if the road is flnished, will carry ail lands within the place limita 
which hâve not then beea seleoted as indemnity lands uader an earlier grant. 

Affirming 38 Fed. Rep. 821. 

On Rehearing in Equity. 

Bill by the Hastings & Dakota Railway Company to recover posses- 
sion of lands held adversely by défendant, the St. Paul, Stiliwater & 
Taylor's Falls Railway Company. For former report, eee 32 Fed. Rep. 
821. 

Cok & Bramhàll, for complainant. 

WUson & Bornera, for défendant. 

Nelson, J. This cause was before Judge Brewek in 1887, and de- 
cided, with référence to a master to take an aecount (see 32 Fed. Rep. 
821) on the application for the entry of a final decree. A rehearing was 
allowed, and the merits of the controversy presented by the évidence, 
and ail briefs of counsel hâve been examined. I agrée with Judge 
Beewer in the opinion announced when the cause was before him, that 
the complainant is entitled to a decree. He decided that, as between 
two land-grant railroads, the definite location of the line of road under a 
later grant, if the road is ônished, will carry ail lands within the place 
limits which hâve not been selected as indemnity lands under an earlier 
grant at the time of the location. The lands in controversy are within 
the place limits of the Hastings & Dakota Railway and the indemnity 
limits of the road of the défendant, and the definite location of the Hast- 
ings & Dakota road was made by the défendant. No opinion is ex- 
pressed by him of the efifect of a withdrawal of lands within the indem- 
nity limits of the defendant's road, by compétent authority, before the 
definite location of the Hastings & Dakota Railway in determining the 
rights of the parties, I présume for the reason that there is no plenary 
or satisfactory proof of a withdrawal of the lands within the indemnity 
limits earlier than August, 1868, more than a year after the route of the 
Hastings & Dakota road was located. The défendant was allowed on the 
rehearing to amend its answer and plead the statute of limitation, and 
in the briefs submitted it is urged by the defendant's counsel that the 
action is barred by subdivision 7, § 6, c. 66, tit. 2, Gen. St. Minn. If 
v.44F.no. 12—52 
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there is a statutory bar, it uiust be by reason of one or the otber of the 
following subdivisions of section 6, which fixes the limit of six years 
within which to commence actions, viz. : 

"Subd, 6. An action for relief on the grourid of fraud; the cause of action 
in such case not to be deemed to hâve accrued until the discovery by the ag- 
grieved party of the facts constituting the fraud. Subd. 7. Actions to en- 
force à trust or cpnjpel an accoùnting, where the trustée bas neglected to 
dischargehis trust, or bas repudiated the trust relation, or bas fully per- 
formed the samev" 

While I am of the opinion that in this case no lapse of time short of the 
periodTsrhichis the statutory ,]inïit;ation prescribed for actions at law for 
the recovery of real property, which is 20 years, should be applied, y et, 
as I may be in error in so holding, I shall consider the statu te presented, 
and the point urged by counsel thàt this action is oneto enforce a trust 
or compel att acCountirig, and is barred by subdivision 7, § 6,c. 66, tit. 
2, Gen. St. Minn., and that more than six years bave elapsed since the 
cause of action accrued. The state of Minnesota acquired . title to the 
lands iocpptroyjsrsy nppn the definitelpcation of the Une pf road of the 
Hastings <fe b^kota Railway, and befdre, the conveyauce of the sarae to 
tlje défendant. This railroad, h^ving cpimplied with the act of congress 
"aiid the ïaw of thè state transferring thé grant to it, was justly enlitled to 
the lands which were conveyed to the défendant. The state held the 
lands in trust for the road under an act of ppngresg, of which the défend- 
ant was bound to take notice. In eqiiity, the transfer by the state to 
the defendao^ was an aiCJt jn fra.i;ijd of law and the rights of oomplainant, 
andis, wîfhin tbe strict définition of l^gfil or constructive fraud. 
,' ] Upbn the facts it appears that the défendant, with notice of the trust 
in the state, acquireci the légal title tp tlîe lands which equitably be- 
longed ïo the cpinplainarii^ ^nd is tlierefore charged with the same trust, 
and a trustée fpr it. Thé fraud dérives its character frpm the consé- 
quences of the apt in relation to others, and this is what the law con- 
strues to be a, fraud. The^venth subdivision, § 6, c. 66, swpra, does 
not apply, but rather the sixth subdivision, fpr the relief soughtisbased 
upon the légal or constructive fraud, and there is no évidence that the 
Hastings &Dafeota Railway Company had knowledge of the conveyance 
tpthe défendant by the staté six years befpre the commencement of the 
cause pf actipn,so as to set in motion the statute. 

It follows, therefore, that tbe complainant la entiUed to a decree. 
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, "WoosTEB V, HiLii et al. 
(dreult Cov/rt, D. Vermont. January 17, 1891.) 

WlTWESS PbBS— ATTHNnANOB IN ANOTHBB DISTBTCT. 

Witness fées in civil cases are not to be taxed for travel over any greater distance 
than a subpœna would run, and Uenoe, where a witness résident in one district at- 
tends to bave bis déposition taken in another, he is not entitled to fées for travel 
bef ore be reacbed tbe latter district. 

In Equity. Appeal from taxation of costs. 
Stephen C. Shurtleff, for plaintifF. 
KHiredge Haskim, for défendants. 

Wheeler, J. The question arises upon the taxation of fées for travel 
of witnesses residing in Hardwick, Vt., from their résidence there to 
Hartford, Gonn., where their testimony was taken. Thèse witnesses 
could be compelled to attend to give their dépositions at Hartford, only 
by a subpœna issued by the clerk of one of the courts of the IJnited 
States in that district. Rev. St. U. S . § 868. And perhaps they could 
riot be compelled to give their dépositions there at ail, as they did not 
at the time réside in that county, and no witness under a dedimua po- 
teatatem is required to attend at any place out of the county of his rési- 
dence. Id. §§ 866, 870. But, if found there, their dépositions might 
be taken there, if donc without objection on the part of themselves or 
others. But a subpœna for them would not run out of that district, and 
perhaps not out of that county. In thé direction of their travel, how- 
ever, the lines of the county and district are the same. In civil cases, 
fées are not to be taxed for travel of witnesses over any greater distance 
than a subpœna would run. Anon., 5 Blatchf 134; Dennis v. Eddy, 12 
Blatchf. 198. Let travel be taxed from the Une of the county, which is 
the Une of the district of Connecticut, towards Vermont to Hartford. 



Lakb Sopehiob Ship Cahai, Railway & Ieon Co. v. Conningham. 
(Cireuit Court, W. D. MicMgan, N. D. February, 1890.) 

1. PUBUa LANDB — 6BA.NT8 IN AlD OT RiJLBOADS — BbLEASB AND BdBBBNSBB— CON- 
BTKDCTION OF ACTS. 

Act Cong. June 8, 1856, granted to the state of Hichigan a certain quantity of 
public lands to aid in tbe construction of certain raiiroads, among whicb were 
specified one from Marquette to tbe Wisconsin state line and anotber from Outo- 
nagon to the state line. It was provided that tlie lands tbus granted for tbe benefit 
of eacb of said roads sbould be "exclusively applied in tbe construction of tbat 
road, * * * and shall be disposed of only as the work progresses ; and tbe same 
shall be applied to no other purpose whatever. " By Act Micb. Feb. lé, 1S57, tbis 
grant was accepted by thei state, subjëct to ail conditions tberein contained, and 
tbe lands granted for tbe beneflt of the roads from Marquette and Ontonagon to 
the Wisconsin line were oopferred respectively on two distinct companies. By 
successive consolidations of each of thèse compalnies with a tbird, and by s&le un- 
âer foreolosure of tbe latter, ail the property, rights, and franchises pf the Mar- 
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Quette ana Ontonagon Companies were vested in the Chicago & North- Western 
Company. This latter requested the Miohlgan board of oontrol to oonfer on the 
Peninsula Company ail the beueflts of the grant vested in the Marquette Company. 
This was done by aot of the législature. The proposed route of the Peninsula 
Company neoessltated a change and relocation of the Une previously surveyed and 
approved for the Marquette Company. Congress authorized this change by joint 
résolution, July 5, 1863, which made a similar grant of lands along the new route, 
conditioned on a release of the lands previously selected and certifled under the 
act of 1856 along the original route, with the governor's oertiflcate of nou-incum- 
brance. This condition was compUed with, and the grant duly conferred on the 
Peninsula Company, the governor being authorized, by joint resolution of the légis- 
lature in Pebruary, 1867, to "exécute the certificate of surrender and non-incum- 
brance of the lands on the original line of the Marquette Company. " The com- 
missioner of the gênerai land-office, on July 13, 1868, requested the Chicago & 
North-Western Company to exécute a similar release of the lands previously se- 
lected and certifled for the line of the Ontonagon Company. This release was ac- 
oordingly exeouted, and the governor attempted to surrender the lands in the same 
manner as had been done in the case of the Marquette Company. SeM, that the 
joint resolution of 1863 gave the commissioner no authority to demand a release of 
the Ontonagon Company's lands, and the governor's attempted surrender of them 
was void and of no effect to divest the title of the state tbereto as trustée for such 
, coiiipany. 

2. Bamb— INTEBBST op Benépiciaribs— Lbsal Titlb. 

As Act Cong. June 8, 1856, presoribed the manner in which the granted lands 
ehoUld be disposed of by the state for tho beneflt of the designated railroads, and 
80 vested the title in the state for the purposes of the aot, Act Mich. Feb. 14, 
185T, which conferred the beneflt of that grant on the Ontonagon Company inter 
aliOi did not convey the légal title to that cbmpany so that it should vest in the 
Chicago & North-Western Company by virtne of the consolidation mentioned, and 
thèn pass by its surrender. 

8. Same— JpKisDicTioN of Land Dbpabtment— Gkanted Lands— Subséquent Selbo- 

TlONiAND APPBOVAL. 

Act Cong. July 3, 1866, granted to the state of Michigan a certain quantity of 
«the lands of the United States, " to be selected by an agent of the state for the 
beneflt pf a ship canal. The président of the canal company was appointed such 
agent, and among other lands he selected 15,000 acres within the limits of the grant 
of 1858 to the Ontonagon Company. The land department approved the land so 
selected to the state for the beneflt of the canal. Held that, though this certificate 
of approval has the force of a patent, it is absolutely void as to the Ontonagon 
lands, for l^ the prior grant and appropriation they were- withdrawn from the ju- 
fisdiction of the land department, and had never been released, or dedared for- 
feited to thé United States. 

4. Samb— Titlb to ScppoRt Ejeotment— Dépense bt Tkespasser. 

Such (jertiflcate being absolutely void, défendant in ejeotment oan attack the title 
of the canal company claiming under it, without in any way Connecting himself 
with the title to the land, or showing that he is other than a mère trespasser. 

5. Same— EsToppEL op State bt Act of Agent — Notice to Benepioiabt. 

The state is not estopped to olaim title to thèse Ontonagon lands by the aot of it» 
agent in seleoting them for the canal company, for such agent was also an ofilcer 
of the company, and the company, through him, is chargeable with notice of ail the 
above-mentioned public acts in relation to such land, and henoe of the fact that it 
was not Bubject to appropriation under the grant to the canal company. 
0. BsTOPPEL in Pais- Unauthorizbd Acts- Diversion dp Eailkoad Land Grants. 

As Act Cong. June 3, 1856, vested such lands in the state for the purpose of an 
express trust, which the state accepted subject to ail the limitations oontained in 
the grant, the stàte had no power to divert such lands to any other purpose, and 
hence it cannot be estopped to claira title thereto by any aot of its agent attempt- 
ing to appropriate them to any other use than that of ths oesttid que trust named 
in the grant. 

Sevebens, J., dissenting. 

On Motioû for New Trial. 

This was an action of ejectment, în which the trial court dîrected a 
verdict for plaintiÊf. For opinion on second trial of the case, see cuife, 
687. 

Mfred Russd and Bail & Hanscom, for plaintiff. 

Don M. Dickemon and Marston, Cowlea de Jérôme, for défendant. 



IAKE SUPERIOE SHIP CANAL, BY. & lEON CO. V. CUNNINGHAM. 821 

Jackson, J. From a careful examination of the record in this case, 
in the light of the able briefs submitted by counsel on both aides, the 
circuit judge has reached the following conclusions, viz. : 

The act of congress approved June 3, 1856, by its express terms, 
contemplated and provided for the construction of several distinct and 
independent lines of railway. The grant was made to the state of Mich- 
igan, "to aid in the construction of railroads." The lines of said rail- 
roads were desiguated, and among them was that from Ontonagon to the 
Wisconsin state line. The grant erabraced " every alterna te section of land 
designated by odd numbers for six sections in width on each side of each 
of said roads." It was further provided "that the lands so to be located 
shall in no case be further than fifteen miles from the lines of said roads, 
and selected for and on account of each of said roads," and the lands 
thus granted for the benefit of each of said roads were to "be exclusively 
applied in the construction of that road for and on account of which such 
lands are hereby granted, and shall be disposed of only as the work 
progresses, and the same shall be applied to no other purpose whatso- 
ever." It is further provided by the third section of the act that the 
lands thus granted to said state should be subject to the disposai of the 
législature thereof, for the purpose aforesaid, and no other. The man- 
ner of such disposition for each of said roads is prescribed by the fourth 
section of the act, and "if any of said roads is not completed within 10 
years no further sales shall be made, and the lands unsold shall revert 
to the United States." The législature of Michigan, in accepting said 
grant, by the act approved February 14, 1857, clearly recognized the 
purpose and intent of congress to aid in the construction of separate and 
distinct lines of railroad. The benefits of the grant intended to aid in 
the construction of the railroad from Ontonagon to the Wisconsin state 
line were vested in or conferred upon the "Ontonagon & State Line Rail- 
road Go.," organized underlaws of the state, in 1856. In like manner 
the lands to be located along the other lines of road designated in the 
granting act were conferred upon other companies having a separate cor- 
porate existence from that of the " Ontonagon & State Line Railroad Co. ," 
and by the third section of the act "the lands, franchises, rights," etc., 
thus conferred upon and vested in said railroad companies, or either of 
them , were to be exclusively applied in the construction of their respect- 
ive lines of railroad as designated, and were not to be applied to any 
other purpose whatsoever. Both by the granting act and the act of ac- 
ceptance, eiich of said railroads were to be public highways. For each 
of said lines separate surveys and locations were made, separate maps 
therefor were filed in the interior departraent, separate sélections of lands 
within the limits of the grant were made for each of the lines, separate 
approvals of such sélections were made by the secretary of the interior, 
for each of said railroads, and were separately certified by the depart- 
ment to the state for the benefit of each, respectively. The trusts thus 
oreated by the United States as grantor, and accepted by the state as 
trustée, for spécifie and defined purposes, and for designated objecta, 
"were subject to the single condition subséquent, that if any or either of 
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said roads waa not completed within 10 years from June 3, 1856, the 
lahds granted and appropriated td suoh line, and remainihg unsold, 
should revert to the United States., Until the expiration of said period 
of 10 years and the non-completion of the Ontonagon & State Line road, 
no action of either state or United States ofi&cials, or of both combined, 
could change, modify, or alter the trust created and accepted for the 
construction of that particular line; nor could the lands assigned to that 
linè, and certified to the state for its construction, belawfully appropri- 
ated by such ofi&cials to the construction or benefit of any other line 
whatsbever. The trust declared and accepted required that they should 
be exclusively applied in the building and completion of that road, and 
no other. To efl'ect any other application or disposition of thèse lands 
would require the consent of the United States, expressôd through con- 
gress, and of the state, expressed through its législature, and of the rail- 
road company on which said lands had been conferred, or its successors 
or assigns in right. It is equally well settled that the United States 
alone could take advantage of the non-performance of said conditioii 
subséquent, and that so long as they failed or neglected to assert their 
right of forfeiture, eveû after condition broken, the trust created for the 
construction of the Ontonagon & Wisconsin State Line road would stand 
udimpaired,and the title to the lands granted and certified to the state 
for the benefit of that line would remain out of the United States, and 
from no part of the public domain. It is also settled that, the grant 
being a public one, the resërved right of the United States to reclaim 
thèse lands, or to déclare them forfeited for breach of the condition sub- 
séquent, would hâve to be asserted either by judicial proceedings, au- 
thorized by law, or by some législative assertion of ownership of the 
property for condition broken, such as an act of congress, directing the 
possession and appropriation of the land, or that it be offered for sale 
and settlement. Schulenbergv. HarriTnan, 21 Wall. 44. In order that 
an act of congress should work a reversion to the United States for con- 
dition broken of lands granted by them to a state to aid in internai im- 
provements, the législation must diréctly, positively, and with freedom 
from ail doubt and ambigùity, manil'est the intention of congress to re- 
assert title and résume possession. Rnilway Go. v. McGee, 115 U. S. 
469, 6 Sup. et. Rep. 123. The United States, prior to March 2, 1889, 
nevep by judicial proceedings authorized by law, nor by législative ac- 
tion, asserted ownership of the lands in question, or exercised its re- 
sërved right of forleiture for condition broken in failing to complète the 
road. By the act of March 2; 1889, congress declared certain lands 
granted to the state of Michigan, ibr railroad purposes, by the act of 
1856, forfeited. This actconfirraed certain rights, titles, and entries, 
but need not be specially noticed, as it is a matter of construction and 
grave debate whether its confirmarory provisions are most in favor of 
plaintiflf or défendant. Both sides daim the benefit of its provisions. 
The act was not, however, passed upon by the trial judge, who directed 
a verdict for tlie plaintiff'upon other grounds. 
It is olaimed for plaintiff that by the joint resolution of congress. 
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adopted July 5, 1862, the several trusts, as above indicated, ,were 
changed, withtheacquiescenoeof the state and theeompanies interested, 
and that under the opération of that resolution the several railroads con- 
templated and provided for by the act of June 3, 1856, wereabandoned, 
and one Consolidated System was established upon a new line frpm Mar- 
quette to a point on the Wisqonsin state line, ne^r the ngouth of the Me- 
nomonee river. The joint resolution of congress does not, upon its façie, 
admit of this construction, nor do the faets and circumstances vyhich led 
to its adoption warrant the court in giving it any such strained inter- 
prétation. The language of the resolution relates to, and only mentiops, 
the line of raiiroad from Marquette to the Wisconsin state line, whose 
relocation alone was sought and applied for. The Peninsula Raiiroad 
Company, which sought the relpcation of the line from Marquette to the 
Wisconsin state line, so as to carry the road to a point near the mouth 
of the Menomonee river, hâd no interest in or connection with the line 
of road from Ontonagon to the Wisconsin state line, nor in the lands çe- 
lected and certifipd to the state for the benefit of that line, when said 
joint resolution of congress was applied for and prpcured, Said Penin- 
sula Raiiroad Company had only succeeded to the rights, privilèges, and 
franchises of the Marquette & State Line Raiiroad Company. A brief 
référence to the facts will make this clear. 

The Marquette & State Line Raiiroad Company first Consolidated with 
the Chicago» St. Paul & Fond du Lac Raiiroad Company. This Con- 
solidated Company SUbsequently, oii March 27, 1857, Consolidated with 
the Ontonagon & State Line Raiiroad, nnder the i^ame of tbe Çhi,cago, 
St. Paul & Fond du Lac Raiiroad Company, and, sa far as sucb rights 
could be trànsferred or assigned, succeeded to ail property,, franchises, 
rights, and privilèges which the Ontonagon & State Line Raiiroad Com- 
pany ha4 acquired, or could acquire, under ail or ^ny actsof congress. 
The GhieagOi St. Paul ^ Fond du Lac Company was sold under mort- 
gage, in 1859, aijd its property, rights, franchises, etc., were purchased 
by the Chicago & North-Western Railway Company. Having, by this 
purchase, succeeded to ail the rights and interests ofboth the Marquette 
& State Line Raiiroad and of tbe Ontonagon & State Line Raiiroad, in 
and to the granted trust lands, (assuming that they were;the subject of 
transfer and assignment by said two companies,) the Chicago & North- 
Western Railway Company, in February, 1862, requested the Michigan 
board of eontrol of raiiroad grants to confer upon the Peninsula Raiiroad 
Company ail the benefits of thegrant of 1856, which had bpen vested in 
the Marquette & State Line Raiiroad. Said board of eontrol, in ççm- 
pliance with said request, and upon the application of said Peninsula 
Raiiroad Company, under the authority of an act of the Michigan légis- 
lature approved March 4, 1861, ordered that ail the lands, franchises, 
rights, powers, and privilèges, which were or might be grar>ted in pursu- 
ance of said act of congress approved June 3, 1856, to aid in the con- 
struction of a raiiroad from Marquette to the* Wisconsin state liiie, "be, 
and the same are hereby, conferred upon the said Peninsula Raiiroad 
rCompany, under the régulations and restrictions of an act approyed Feb- 
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ruary 14, 1857." The Peninsula Railroad Company was organized for 
the purpose of constructing a railroad from Marquette to the Wisconsin 
state line, at or near the mouth of the Menomonee river, which route 
necessitated a change in and relocation of the line of the Marquette & 
State Line Railroad, as surveyed and located under the granting and ac- 
cepting acts of 1856 and 1857. This change and relocation of said line 
was recomniended to congress by said board of control of railroad grants 
at the time of conferring upon said Peninsula Railroad Company the ben- 
efits of the grant previously vested in the Marquette & State Line Rail- 
road Company. This proposed change and relocation of the Peninsula 
Railroad Conipany's line, after lands had been selected and oertified in 
Dècember, 1861, for the original line of the Marquette & State Line 
Railroad, required the assent of both congress and the state, because it 
involved a clear departure from the exclusive trust grauted by the United 
States andaccepted by the state under the acts ofl856 and 1857; hence 
the application to congress for the joint resolution of July 5, 1862, which 
related alone to the proposed change of the original line from Marquette 
to the Wisconsin state line, so as to permit a relocation thereof on the 
line of the Peninsula Railroad Company's charter route. The joint rés- 
olution of congress authorized this relocation of sàid line, and as an in- 
cident thereto operated as a new grant of lands to the state for the bene- 
fit of such new line, upon releasing the lands previously selected and cer- 
tified for the original line of road, with a certificate from thegovernor of 
Michigan that ail claim thereto by the state and said Peninsula Railroad 
Company was surrendered, and that the same had never been pledged, 
sold, or in any wise incumbered. There had been selected for this orig- 
inal line from Marquette to the Wisconsin state line, and duly certi- 
iied to the state by the interior department, in Dècember, 1861, about 
161,104 acres. This land the Peninsula Railroad Company, in May, 
1868, released and surrendered to the United States under and in pur- 
suance of said joint resolution of congress of July 5, 1862, and in con- 
sidération of the relocation of said land grants so as to conform to its new 
line. The state, by an act supplemental totheactof February 14, 1867, 
acceded to said joint resolution of congress, and confirmed unto said 
Peninsula Railroad Company the new grant of lands thereby provided 
for. Thus by the concurrent action of congress, of the state, and of the 
Peninsula Railroad Company, as the successor of the Marquette & State 
Line Railroad, the trust created by the act of 1856, in respect to the line 
of railroad from Marquette to the Wisconsin state line, was changed and 
màde applicable to the relocated line of the Peninsula Railroad Com- 
pany. This was the sole object of the resolution of 1862, and the sole 
change effected or altération made in the trusts created and defined bj' 
the act of June 3, 1856. When said resolution was procured for and 
acceptéd by the Peninsilla Railroad Company that company had no in- 
terest in and connectioh with the Ontonagon & State Line Railroad, for 
thé benefit of which there had been previously selected and certified to 
the state of clear lands 142,430 23-100 acres. The joint resolution of 
congress did not expressly, or by ftny fair implication, call for or require 
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the surrender of those lands with which the Peninsula Railroad Com- 
pany had no connection, and over which it could exercise no cpntrol. 
The joint resolution of congress is fuUy satisfied by confining its opéra- 
tion and effect to a change in the original grant and trust merely to the 
extent of allowing the old line froœ Marquette to the Wisconsin state 
line to be abandoned upon the surrender of the lands already certified to 
that line and permitting a relocation of the same on the route of the Pe- 
ninsula Railroad Company's line to be run from Marquette to the Wis- 
consin state line at or near the mouth of the Menomonee river. That 
this was the construction whfch the state of Michigan placed upon paid 
resolution of 1862 is clearly shown by the joint resolution of the légis- 
lature of said state, passed in February, 1867, which is entitled "Joint 
résolution authorizing the governor to exécute the certificate of non-in- 
cumbrance and surrender of the lands on the original line of the Mar- 
quette & Wisconsin State Line Railroad." Said resolution of the state 
législature, after reciting that by the act of congress approved June 3, 
1856, there was made, among other grants to this state, a grant of lands 
to aid in the construction of a railroad from Marquette to the Wisconsin 
state line; that by joint resolution of congress a change in the route of 
said road was authorized and had been made; and thatt the Company had 
executed a release of the lands on the original line, — provided "that the 
governor be, and he is hereby, authorized to exécute and file the certifi- 
cate of non-incumbrance and surrender to the United States of the land 
on the original line of said railroad, [from Marquette to the Wisconsin 
state line,] required by said joint resolution, [of 1862.]" 

After the Peninsula Railroad Company Consolidated with the Chicago 
& North- Western Railway Company, in 1864, under the name of the 
latter, said Chicago & North-Western Railway Company, under date of 
January 31, 1868, released to the state of Michigan the clear lands on 
the Marquette & Wisconsin State Line, and the governor of said state, 
on the Ist of May, 1868, under and in pursuance of the state résolution 
of 1867, and in compliance with the congressional resolution of 1862, 
released and surrendered the said lands to the United States. This re- 
lease by the governor was a full compliance with the requirements of 
both of said resolutions, and exhausted the governor's authority to deal 
with the subject of the granted lands. The commissioner of the général 
land-office subsequently, on July 13, 1868, requested the Chicago & 
North-Western Railway Company to exécute a similar release as to the 
142,430 23-100 acres of clear lands previously selected and certified to 
the state in December, 1861, for and on account of the line from On- 
tonagon to the Wisconsin state line, This request was unauthorized by 
any fair construction of the congressional resolution of 1862, and the 
governor of the state, in attempting to make the surrender of said lands 
in August, 1870, exceeded his authority, and his act was a nuUity, and 
did not divest the state of its title thereto as trustée, nor in any way de- 
feat or annul the trust created by the act of 1856 in respect to said lands, 
which were exclusively appropriated by congress to aid in the construc- 
tion of the line of railroad from Onlonagon to the Michigan state Une. 
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The commissîoner of the land-office certainly had no authority, by virtue 
of his office or officiai duties, to deal with the subject of that trust cre- 
ated by congress. He derived no authority froin the resolution of 1862 
to either disturb or terminate the trust created and declared for that 
line, Or to' recall the lands granted by the United States, and certified in 

1861 to the Btate for its construction. The congressional resolution of 

1862 did not, in terms or by implication, confer upon the land depart- 
ment any jurisdiction whatever over the lands granted to the state to aid 
in the construction of this Ontonagon & Wisconsin State Line Railroad. 
Nor did the state resolution of 1867 confer upon the governor any au- 
thority, even by the most strained implication, to release and surrender 
thë same. The governor of the state had no more authority under said 
reSblutions of congress and of the state, either or both, to surrender said 
142,430 23-100 acres of land than he, as governor, would hâve had to 
convey them in défiance of the trust on which they were held by the 
statè to a private individual without considération. The opinion of the 
attorney gênerai, on which the governor acted, does not assert the exist- 
ence of his authority to surrender thèse lands. The attorney gênerai 
was manifestly considering the lands relating to the old Une from Mar- 
quette to the WiBConsin state line. He expressly disclaims any knowl- 
edgè of thé correctness of description of said lands, and states that "if 
any of them should prove incorrect, I do not see how it could afi'ect the 
state. In such case your certificate would be a simple nullity, as being 
unauthorized by law," — and at the close of his opinion he states that 
the release to be executed would "only release the interests of the state 
to such lands as are contera plated by the acts of congress approved June 
8, 1866,=July5, 1862,and March3,*1866." Itis perfectly clear that the 
attorney gênerai did not intend to advise the governor that he had au- 
thority to release the lands on the Ontonagon & State Line road; nor 
did the release submitted for his considération and opinion on its face 
purport to surrender the lands on that line of railroad. It appears that, 
afterthe Péninsula Railroad Company Consolidated with the Chicago & 
North- Western Railway Company, congress, by an act approved March 
8, 1865, granted to the state of Michigan, for the purpose of aiding in 
the construction of a railroad from Marquette to the Wisconsin state line, 
at or near the mouth of the Menominee river, for the use and benefit of 
eaid Chicago & North- Western Railway Company, four additional alter- 
nate secticins per mile to that already granted by said act of 1856, and 
the supplementary joint resolution of 1862. But this in no way affected 
the grants made for othër lines by the act of 1856. Such grants and 
the trusts raiSed and declared to aid in the construction of the other rail- 
road s or lines designated in the granting act of congress and the accept- 
ing act of the state, remained wholly undisturbed and unafFected by 
either state or congressional action, wben the governor of Michigan, 
■without authority of law, executed the certificate and surrender of said 
142,430 28-100 acres of land. The land-office had no authority of law 
either to câll for or to accept said release for and on behalf of the United 
States. Congress, having made the grant and created the trust con- 
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nected therewith, could alone détermine when the land should revert 
and the trust terminate. The state, aad not the govemor thereof, was 
the trustée, and the granting act defined how and in what manner the 
state, as trustée, by and through its législature, should dispose of said 
land. Looking to the purpose and object sought to be effected, and to 
the language of the joint resolution of 1862, it is perfectly clear that it 
was whoUy insufficient, under the rule laid down in Railway Co. V. Mc- 
Gee, 115 U. S. 469, 6 Sup. Ct. Rep. 123, to work a reversion to the 
United States, even infuturo, of the lands granted by the act of 1856 to 
aid in the construction of the Ontonagon liue of railroad. That resolu- 
tion neither directly, positively, nor beyond ail doubt or ambiguity, 
manifests the intention of congress to reassert title and résume possession 
of said lands, either at the time of its passage or at any future day. 
Neither did said resolution in any way authorize the land department 
to assert such title for the United States, or to assume any control over 
said lands. I am, therefore, clearly of the opinion that, in the absence 
of any law, state or fédéral, calling for or requiring the exécution of the 
certificate and surrender made by the govemor on August 14, 1870, bis 
release of said 142,430 23-100 acres of land was void for want of author- 
ity, and that said release did not operate to revest the title to said lands 
in the United States, or make them again a part of the public domain 
of the gênerai government. The United States did not consider that 
said release had any such opération or effect, for with ail facta before 
congress the act of March 2, 1889, was passed, declaring a formai for- 
feiture of said lands for breaeh of the condition subséquent. If said re- 
lease had been either valid or only voidable, congress could and would 
hâve recognized or ratified it, and thus readily bave confirmed ail sub- 
séquent acts of the land-office in connection therewith. This was not 
attempted, but a formai forfaiture was declared, and the United States 
then, and at that date, reasserted ownership of the land. This was clear 
législative récognition of the fact that the title of the United States had 
not previously thereto reattached so as to make said lands the property 
of the government. 

Again, it is disclosed in the record that, notwithstanding said release 
by the govemor in 1870, the state, through its executive, in 1872 or 
1873, disputed the validity of said release, and still asserted title to said 
lands, not as the bénéficiai owner thereof, but as trustée under the act 
of 1856. This claim was not only made by the state, but her board of 
control of raiîroad grants acled upon the assumption of its validity in 
conferring said lands upon another railroad company, which action the 
législature of Michigan confirmed. Until congress passed the act of 
March 2, 1889, reasserting the United States' ownership of thèse lands, 
the claim asserted thereto by the state as trustée remained unsettled or 
Tindetermined by any compétent authority. The United States did not 
by any authoritative act or déclaration dispute the state's claim to the 
lands made after said release had been executed by its govemor, nor did 
congress pass any "act directing the possession and appropriation of the 
property, or that it be offered for sale or settlement." Under sueh cir- 
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cumstances and conditions it is doubtful, upon the authorîty of Newhall 
V. Sanger, 92 U. S. 761, whether said lands were open to appropriation 
or sélection under other grants subséquent to the act of 1856, even as- 
suming that the validity of said release by the governor would be ulti- 
mately sustained by the courts. But, said release being invalid and 
void for the want of authority to exécute the same, the lands were not 
thereby restored to the United States, and, with no title in the United 
States till forfeiture declared in March, 1889, it is clear that said lands 
were not open to sélection or appropriation under grants subséquent to 
the act of June 8, 1856. 

It is not deemed necessary to notice ail the consolidations that were, 
from time to time, effected between the several railroad companies, or the 
mortgage executed by the Chicago, St. Paul & Fond du Lac Railroad 
Company, or the sale thereunder, and the purchase by the Chicago & 
North- Western Railway Company. Thèse matters are not material, be- 
cause it is manifest that the dealings and transactions inter sese of com- 
panies designated as the beneficiaries of said grant of 1856 could in no 
way change or impair the trust created by the United States, and accepted 
by the state, nor authorize any diversion of the lands appropriated to 
construction of the several lines of railroad to any other purpose or use. 
It is claimed on behalf of plaintifiP, and was so ruled by the trial jadge, 
that the effect of the state's act of February 14, 1857, was to vest the 
légal title to the lands granted to aid in the construction of the line of 
road from Ontonagon to the Wisconsin state line in tire Ontonagon & 
State Line Railroad Company; that such légal title by consolidation 
passed to the Chicago, St. Paul & Fond du Lac Railroad Company; 
thence to the Chicago & North- Western Railway Company, by whom it 
was surrendered to the state under the release of June 17, 1870, and 
from the state to the United States by the governor's certificate and sur- 
render, executed August 14, 1870. We hâve already seen that said 
release of the governor did not operate to revest the title to the lands in 
question in the United States; nor is the position correct that under the 
opération of the act of February 14, 1857, the légal title to the lands 
granted for the benefit of the Ontonagon line of railroad was vested in 
said Ontonagon & State Line Railroad Company. The légal title was 
essential to the trust which the state accepted, and the granting act never 
authorized the législature of the state to convey or pass the légal title to 
said lands to said company. The scheme of the trust created by congress 
clearly contemplated that the state, as trustée, should hold and refain 
the légal title to the lands, and the fourth section of the granting-act pre- 
scribed the tîme and manner in which said lands should be disposed of 
by the state as trustée. The object and purpose of the state act of Feb- 
ruary 14, 1857, was to accept the trust and to designate the companies 
which might, by completing the several railroads, become the benefi- 
ciaries of the trust-estate. Said act only conferred upon the respective 
companies therein named the right to earn the lands, or the proceeds 
thereof, appropriated to them, respectively. When the lands were selected 
for the respective lines, the eecretary of the interior, after having approved 
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such sélection, certified the same to the state, and not to the several rail- 
road companies. The aet of June 3, 1856, was a grant in prassenti to the 
state, and passed the title to th'e said sections of land along the designated 
lines of road. Upon the location of said roads, and the sélection of the 
sections, and their certification by the department to the state, the légal 
title thereto was completely vested in the state as trustée. The disposai 
thereof, for the purposes specified as the trusts indicated, was left with 
the législature, but the manner, and only manner, of such disposition, 
was prescribed. That manner did not contemplate or authorize the trus- 
tée to grant or convey the légal title direct to the several railroads whose 
construction was intended to be aided. While the act of February 14, 
1857, employa some language which might purport to grant the lànds 
to the several companies, the clear object and purpose of that act was, 
after accepting the grant, to confer upon the several companies designated 
the rights, powers, privilèges, and benefits which were intended for their 
respective lines by the act of congress. They were the designated bene- 
ficiaries of the trust, with the légal title retained in the state as the trustée. 
This is made clear by référence to the act of the législature, approved 
March 8, 1865, (page 98, H. R. Grant,) which provided for the issuance 
of patents for raUroad lands whenever the company or companies should 
become legally entitled to such lands. The patents to be issued were to 
be prima fade évidence of title; but such patents, conveying the title, 
were only to be issued as the companies, respectively, finished and put 
in running order any section or sections of 20 continuous miles of their 
line of road. If the title had already passed by the act of 1857 , this act 
of 1865 was idle and inoperative; but, aside from this, it is settled by 
the décision of the suprême court in the case of Schulenberg v. Harriman, 
21 Wall. 50, 59, that the state, uuder the terms of the grant from con- 
gress, had no authority to dispose of land beyond 120 sections, except 
as the road, in aid of which the grant was made, was constructed. In 
the présent case no portion of the road was built. The légal title to the 
lands in question did not, therefore, pass to the Ontonagon & Wisconsin 
State Line Railroad Company by the act of February 14, 1857, but re- 
mained in the state. 

Was that légal title ever acquired by the plaimifif, or those under or 
through whom it clairas? I am clearly of the opinion that it was not. 
The acts of March 3, 1865, and July 3, 1866, under which plaintiff de- 
rives its rights, whether considered and construed m pari Tnateria or not, 
did not and could not confer upon it a légal title to the land in contro- 
versy. The act of 1866, treated as an independent grant, not controlled 
by the act of 1865, as to the location of the lands granted to aid in the 
construction of the Harbor & Ship Canal at Portage Lake, was the one 
under which plaintiff asserts its claira to the land in litigation, the same 
being a part of the 142,430 23-100 acres granted the state in 1856, for 
the benefit of the Ontonagon & Wisconsin State Line Railroad, and cer- 
tified to the state by the land department, in December, 1861. The act 
of July 3, 1866, was a grant m praisenti to the state. It covered and 
embraced 150,000 acres of land to be selected from alternate odd-num- 
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bered sections, and 50,000 a«res from even-numbered sections, of the 
lâ&ds of the United States. IJpon its acceptance of the grant, on March 
■27, 1867, there passed to the state at that time, if not at the date of the 
grant, the title to 200,000 acres of the designated sections of public 
lands, tobeafter^iFardsselected and located, which sélection and location 
would simply operate to perfect the grant, to identify the lands covered 
by it and give précision to the title, and by relation hâve the same effect 
upon the selected sections as if the grant had specificallydescribed them. 
It adrnits of no question that this grant of 1866 was not intended to 
cover or convey to the state lands which had been previously granted by 
the act of .Tune 3, 1856. It did not, either in express terms or by any 
implication, attempt to make any new appropriation of the lands granted 
by the act of 1856. The purpose of the act of July S, 1866, as well as 
its légal èfifect and opération, was to grant to the state, for the benefit of 
the canal company, 200,000 acres of public lands, remaining at the dis- 
posai of the Fnitôi States. That the lands granted to the state by the 
■act of June 3, 1866, to aid in the construction of the Ontonagon & State 
Line road, and which were identified by sélection and certification in 
1861, did not and could not again pass to the state by the act of July, 
1866, for a différent purpose, the United States not having declared any 
forfeiture, or reasserted ownership thereof for breach of condition subsé- 
quent, is too clear for argument, as it is settled by an unbroken line of 
authorities. See WUcox v. Jackson, 13 Pet. 498; Eldred v. Sexton, 19 
Wall. 189; RaiJroad Œ. v. U. S., 92 U. S. 733; NewhaU v, Sanger, 
Id. 761; Glasgow V. Baker, 128 U. S. 660, 9 Sup. Ct. Rep. 154; and 
Johnscm v. Bnllou, 28 Mich. 379. If the United States had forfeited the 
grant of 1856, and reasserted their title to thèse Ontonagon lands before 
the canal company made its sélection of odd sections under the grant of 
1866 from or out of said lands, it is probable that such location and ap- 
propriation would bave been valid under the authority of Ryan v. Rail- 
road Co., 99 U. S. 382. But, the title to the 142,430 23-100 acres of 
clear lands on the Ontonagon line not having been restored to the United 
States, but remaining in the state, the attempt to sélect about 15,000 
acres irom said lands, and appropriate the same to the grant of 1866, 
was without any authority of law, and wholly invalid. When the grant 
of 1866 was accepted, the state occupied the position of trustée under 
two separate, distinct, and clearly defined trusts. It held the title to 
142,430 23-100 acres under the grant of 1856 for one exclusive purpose. 
It also held the title to 200,000 acres of other and différent lands for an- 
other beneficiary. Both trusts were created by a common grantor. 
Without the consent of the United States, expressed in some authorita- 
tive way, and the consent of the cestui que trust, how or upon what 
principle of law could the state divert the lands applicable to one trust 
or object and appropriate them to another and différent object or trust? 
The mère statement of the question is sufficient to show that such a pro- 
ceeding would violate every principle of the law of trusts. The state 
could not possibly, by.any action of its officiais, or even of its législature, 
hâve conferred the Ontonagon lands, or any portion thereof, upon the 
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canal Company. This is well settled by the authorities. Schvlenberg v. 
Harriman, 21 Wall. 44; Johnson v. BaUou, 28 Mich. 897. But the state 
never in fact directed or attempted any such breach of trust. Gov. 
Crapo, in appointing T. J. Avery (then the président of the canal Com- 
pany) the agent of the state to sélect the 200,000 acres granted by the 
act of July, 1866, directed said Avery to make said sélection from any 
lands in theUpper Peninsula that were subject to private entry. Under 
date of May 3, 1876, the commissioner of the land départaient instructed 
the register and receiver at Marquette that — 

"In satisfying the claim ander said act of 1866, we are restricted to tbe ré- 
gion of country contemplated by the act of 1865 and embraced by the with- 
drawal above mentioned. Consequently the sélections from odd sections to 
make up the 150,000 acres, and from even sections to cover the 50,000 acres, 
are necessarily restricted to that portion of your district." 

Withdrawals of public lands in tbe Upper Peninsula were made to sat- 
isfy said grant of 1866. The président of the canal company, acting also 
as the agent of the state in selecting the lands under said grant, in May, 
1871, selected about 15,000 acres out of said grant of 1856 for the On- 
tonagon & Wisconsin State Line road, and the same were by the land 
department or commissioner approved to the state of Michigan on May 
22, 1871, for the benefit of said canal company. Conceding to this certifi- 
cation the force and efFect of a patent, it was void, because the lands had 
been previously granted and appropriated, and were thereby removed 
or withdrawQ from the jurisdiction of the land department, and not sub- 
ject to its authority or control. No right or title was thereby conferred 
upon or vested in the canal company to said lands. This is settled by 
numerous authorities. Sioddard v. Charniers, 2 How. 285; Bissdlv. Pen- 
rose, 8 How. 317; Minier v. Crommelin, 18 How. 87-89; Easton v. Salis- 
bury, 21 How. 426-432; Rekhart v. Fdps, 6 Wall. 160; Martan v. JVe- 
braska, 21 Wall. 660; Shepley v. Cowan, 91 U. S. 330; Shennan v. Buide, 
93 U. S. 209; Smdting Co. v. Kemp, 104 U. S. 636; Sted v. Refining Cb., 
106 U. S. 447, 1 Sup. et. Rep. 389. Thèse cases, with others that 
might be cited, establish the gênerai principle that a .patent issued by 
the executive department of the government for lands previously granted 
or disposed of, or otherwise appropriated, oi) reserved from sale by con- 
gress, is inoperative to pass any title for want of jurisdiction over the 
subject and authority of law to exécute the conveyance. The rule is es- 
pecially applicable where the United States hâve by previous act of con- 
gress granted the lands which thereafter, and while such grant is in 
force, cease to be public lands of the government, subject to the control or 
disposing power of the land department. The lands selected and appro- 
priated to .the Ontonagoa line in 1861, under the grant of 1856, not 
having been restored to the public domain, as already shown, were not 
Bubject to sélection and certification for the canal company in 1871, and 
the act of the department in permitting such sélection, and in approving 
the same, was whoUy without authority of law, and void, and commu- 
nicated no title, légal or équitable, to the canal company. But it is 
iirged on bebalf of plaintiff that said certification by the department, to- 
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gether with the action of the governor in certifying to the completion of 
the canal under the state act of Mar;!h 8, 1865, conferred upon the canal 
Company a prima fade title to said 15,000 acres of land, which cannot 
be coUaterally questioned, disputed, or attacked, by the défendant, be- 
cause he does not connect himself with the title, or show any interest in 
the land, but is a mère intruder or trespasser. Cases are cited which, 
at first sight, apparently support this position; but, when carefully ex- 
amined, they are not applicable to this case. The décisions relied on 
establish the gênerai rule that where the land granted or approved for 
sélection or entry is part of the public domain of the United S.tates, over 
which the executive or land department has jurisdiction, or may law- 
fully exercise a discrétion, or in respect to which the law invests it with 
"qUad judicial" fuuctions, a patent or certificate issued for such lands, 
although irregularly and erroneously issued, cannot be coUaterally at- 
tacked in an action of ejectment by a défendant, who is a mère trespasser 
or intruder. In such cases the power or authority of law to issue the 
patent exists, and irregularities or mistakes in its exercise cannot be 
taken advantage of by a défendant at law who does not connect himself 
in any way with the title, or show any right to the land. But the prés- 
ent case does not come within that rule. Hère the lands attempted to 
be conveyed or patented were not a part of the public domain of the gov- 
ernment, and the land department had no power or authority of law to 
dispose of them; nor was it vested with any discrétion or jurisdiction 
over them. Its action in certifying the land to or for the canal company 
was therefore not nierely irregular or voidable, but was absolutely void, 
and wholly inoperative to confer any right or pass any title. In cases 
of the latter character the défendant in ejectment may always attack the 
plaintiff's title, or show an outstanding title in another. This is settled 
by the foUowing cases: PolFs Lessee v. Wendal, 9 Cranch, 87; Patterson 
V. Winn, 11 Wheat. 381; Minier v. Crommelin, 18 How. 87-89; Reichart 
y.. Fdps, 6 Wall. 160; Smelting Go. v. Kemp, 104 U. S. 641, 646; Steel v. 
Smdting Co., 106 U. S. 447, 1 Sup. Ct. Rep. 389; Reynolds v. Mining 
Co., 116 U. S. 687, 6 Sup. Ct. Rep. 601; Doolan v. Carr, 125 U. S. 
618, 8 Sup. Ct. Rep. 1228. In the two last cases the chief justice 
dissented from the opinion and judgment of the court, on the ex- 
press ground that the défendant, being a mère intruder, could not col- 
laterally question or attack the prima fade title which the patent con- 
ferred upon the plaintiff. But the court held otherwise upon the dis- 
tinction above indicated, which is founded upon the well-established 
rule that in the United States courts a recovery in ejectment can be had 
only upon the strength of the plaintiff's own title, which must be the 
strict légal title. Proprietary v. Ralston, 1 Dali. 18; Watts v. Lindsey, 7 
Wheat. 168; Poster v. Mora, 98 U. S. 425; Reynolds v. Mining Co., 116 U. 
S. 687, 688, 6 Sup. Ct. Rep. 601; Johnson v. Christian, 128 U. S. 374- 
382, 9 Sup. Ct. Rep. 87. The govemor's certificate as to the comple- 
tion of the canal, in. pursuance of the state act of March 8, 1865, did not 
and could not operate either to confirm or give any validity whatever to 
the void act of the land department in approving or certifying to the 
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state, for the benefit of the canal company, said 15,000 acres of land 
previously granted and apprdpriated to the construction of the Ontona- 
gon & Wisconsin State Line Eailroad. But it is insisted by counsel for 
the plaintiff, and the trial judge so ruled, that, as the agent appointed 
by the state selected said lands for the canal company, which sélection 
was approved by the land department and certified to the state for the 
benefit of said company, and the governor thereafter, under the author- 
ity of said act of 1865, certified to the completion of the canal, the state 
of Miehigan is or would be estopped from disputing or denying the title 
of plaintiff thus acquired, and that this estoppel against the state will 
preclude the défendant from setting up any such outstanding title to said 
lands in the state. 

It is not deemed necessary to enter upon any review of the authorities 
upon the question of when or under what circumstances the doctrine of 
estoppel may be invoked against the sovereign. The government is not 
ordinarily bound by an estoppel. Johnson v. U.S., 5 Mason, 425; Carr 
V. U. S., 98 U. S. 433. Individuals may be estopped by unauthorized 
acts of their agents apparently within the scope of their agency, but the 
government is rarely, if ever, estopped by the unauthorized acts or déc- 
larations of its agents. But if the state can ever be estopped by the un- 
authorized acts or déclarations of its agents or officers, the facts of the 
présent case do not call for or warrant the application of the doctrine. 
The canal company was not misled to its injury by any act of the state 
or its officiais. Its own officer acted in violation of his instructions from 
the governor in selecting said lands. The company knew the lands had 
been previously granted, was affeeted with fuU notice of the public acts 
of congress, of the land department, and of the state in relation thereto, 
and assumed to act for itself in selecting what it could not legally appro- 
priate. ■ The state was guilty of no déception or fraud in leading the 
company to sélect said lands. To make the doctrine of estoppel apply 
to title to real estate the party invoking its aid must not only be misled 
to his hurt, but he must also be destitute of knowledge of the true state of 
title, and also of the means of acquiring such knowledge. Brant v. Coal, 
etc., Co., 93 U. S. 326. The canal company does not bring itself within 
this rule. It was not misled, and it knew the state of the title. But 
for another and still stronger reason the doctrine of estoppel can hâve no 
application to this case. An estoppel can never exist where the party, 
whether an individual, a corporation, or a government, against whom it 
is invoked, has no power or légal capacity to lawfully and directly do 
the act, which is sought to be confirmed by precluding its déniai. It is 
an essential élément in the légal principle on which the doctrine of es- 
toppel rests that the party against whom it is asserted should hâve pos- 
sessed the authority or power Or légal capacity to hâve directly donè the 
act in some lawful way. It was not within the power or légal capacity 
of the state, as trustée, to hâve appropriated the lands in question to the 
canal company, or to hâve vested it with the title thereto; and no act ox 
déclaration of the state officiais can estop the state from denying what it 
had no authority to do, directly. Upon the whole case, the conclusions 
v.44F.no.l2— 53 
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of thîs court are (1) ithat the title to said lands was not restored to the 
Uijited States, nor were said lands made public domain until the pas- 
sage of the forfeiture aet of March 2, 1889; (2) that no title thereto was 
ever acquired by the canal company by the acts and transactions which 
preceded said forfejture act of congress; (3) that the défendant, even as 
a mère iutruder, and aside from any right acquired under said act of 
Maxçh 2, 1889, may and has sucpessfuUy disputed plaintifFs pri?na/aCTe 
title ari^ing from the certification thereof for its benefit; and (4) that 
there is np estoppel either upon the state or the défendant against dis- 
pUting or denying the validity of sueh prima fad& title. It results in 
the judgment of this court that there shQuld be a new trial in this case, 
at which the plaintiff will hâve to claim a confirmation of its title, to the 
exclusion of defendant's right, from the act of March 2, 1889, the con- 
str^uction and légal effectof which is not now passed upon. 

Brown, J., (cùnciining.) Having sat with my brother judges during 
the argument of this case, I am requested by them to express my views 
upon the, questions involved. The limited time at my disposai, and the 
urgeney of business in my own district, forbid my entering into a lengthy 
discussion of the varions points, or doing much more than to announce 
my generial conclusion. Having had récent occasion in the case of Shqi- 
ard V. Insurance Co.,ÂO Fed. Rep. 341, to examine the original raUroad 
land grant act of June 3, 1856, I was of the opinion: 

1. That the act was a présent grant of lands, ii^cluded in its terms, to 
the state, and that no further conveyance by the governraent was con- 
teraplated. Schulenb&rg v. Harriman, 21 Wall. 44; Johnson v. BaUou, 28 
Mich. 879. 

2. That, while the act passed the title to thèse lands to the state, such 
divestiture of title did not operate as to any particular lands until they 
had beenselected and certified to the state. 

3. That the state tpok the title fo sixch lands as trustée for the rail- 
roads named in the first section of the act, and for no otherpurpose what- 
soever,, 'Ar.:,-' 

^4. That the provision in the act that ail lands remaining unsold for 
10 years should revert to the Unitetl States, if the roads were not then 
completed,/w'asa condition subséquent, and that upon breach of such 
condition such lands would not revert to the United States without judi- 
cial proceedings autho?j?ed by law, or a forfeiture asserted by législative 
act. ■■■■ 

5. If the question, how. many railroads were contemplated by this act? 
depended for its solution solely upon the language of the act itself, there 
would bestrong reason.; for holding that they werelimited to three, viz., 
one in the Uppier Peninsula, one from Amboy and Grand Rapids to 
Traverse, bay, and one,frotn Grand Haven and Père Marquette to Port 
Huron^iby the w^y of FUnt. But in view.of the act of acceptance by 
the législature of Eebruary, 1857,. whereby the lands in the Upper Pe- 
ninsula were conferred upon four separate roads, and in view of the sub- 
séquent actiouof the fédéral go vernment.ia connection therewith, I think 
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tbe act should be construed as authorizing the formation of corporations 
for the construction of separate fOàds from Marquette and Ontonagon to 
the state line. It is truè, the twor rbads fr6m Marquette and Ontonagon, 
upon which a portion of thè' liàrids Was eonferred by thè législature, were 
Consolidated with the Chicago, St. Paul & Fond du Lac Railroad, and 
thus became one corporation, and thatthis road filed twomaps with the 
commissioner of the gênerai land-office, one of which was from Fond 
du I^c through Wisconsin to the Michigan line, and the other of which 
was from Marquette and Ontorlàgon to the state line, and in his accept- 
ance of thèse maps the commissioner of the land-office speaks of thèse as 
one road with separate branches from Ontônagou to Marquetlej yet the 
subséquent dealings, for lèverai years thereafter, were wholly with the 
Marquette line, which was treated as a separate and distinct road. After 
the acceptance of thèse maps nothing further appears to hâve been done 
until the foreclosure of the hiortgage given by the Chicago, St. PaUl & 
Fond du Lac Railroad, including its right to thèse lànds, and the pur- 
chase of its rights and franchises by the Chicago & North-Western. From 
this time forward the line from Marquette to the state line appears to 
hâve been treated as a separate road. The Michigan législature, by the 
act of 1861, after reciting the insolvency of the Fond du Lac Railroad, 
enacted that the lands appropriated to the construction of such road be 
placedin charge of the board of control, with powertocouierthem upon 
some other compétent Company for the construction of such road. The 
commissioner of the gênerai land-office, in December of that year, certi- 
fied to the state 112,145 acres "to aid in the construction of a railroad 
from Marquette to the Wisconsin state line, and known as the ' Chicago, 
St. Paul & Fond du Lac Railroad,'" and at the same time certified to 
the state 142,430 acres "to aid in the construction of a railroad Irom On- 
tonagon to the Wisconsin state line, and known as the 'Chicago, St. 
Paul & Fond du Lac Railroad.' " Jn April of the following year the 
board of control, acting under the authority of the législative act of the 
preceding year, (1861,) and with the consent of the Chicago & North- 
Western Railroad, which had succeeded to the rights of the Fond du 
Lac road, recommended and requested that congress authorize the relo- 
cation of the lands granted for the purpose of the road from Marquette 
to the state line, so as to conform to the new line adopted by the Penin- 
sula Railroad Company, and ordered that ail the lands, etc. , granted by 
congress to aid in the construction of the railroad from Marquette to the 
Wisconsin state line should be eonferred upon the said Peninsula Rail- 
road Company. In compliance with such request, congress, by joint 
resolution of July 5, 1862, authorized the relocation of the line of rail- 
road from Marquette to the state line, with the provision that the gov- 
ernor should certify that the state had surrendered ail its claim to the 
lands originally certified. In such case the state was entitled to receive 
a "like quantity of land selected in like manner upon the new Une.'* 
If any doubt had previously existed as to the proper construction to hf 
given to the àct of 1856, I regard it as settled by this joint resolution, 
which, in my view, contemplated a distinct line of road from Marquette 
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to .the State line. Thereupon the Peninsula Railroad released to the 
United States the original land granted to the Marquette & State Line 
Railroad, and became Consolidated with the Chicago & North-Western. 
A joint- resolution of the législature also authorized the governor to exé- 
cute a certificate of non-incumbrance and surrender of the lands on the 
origina.1 line of the Marquette & State Line Railroad, but made no men- 
tion of the Ontonagon line. This surrender was executed by Gov. Crapo 
jn 1|86^, During ail this time the grant to the Ontonagon line had re- 
rnained in abeyance, nothing haying been done sinee 1857, when the 
maps were filed and the land certifled to the state. On July 13, 1868, 
the commissioner of the gênerai land-office, in a letter to the solicitor of 
the Chicago & North-Western Railroad, called his attention to the lands 
"for thebrànch lineto Ontonagon, "and requested theState Line Railroad 
Company to exécute a release of such lands. And thereupon the gov- 
ernor, on August 14, 1870, acting upon the opinion of the attorney gên- 
erai, executed a similar surrender and release of the lands certified to the 
state for the benefit of the Ontonagon line. 

6. I think this release, not having been authorized by any act of con- 
gress of the state législature, w^s a nuUity, and the trust created by the 
original act of 1856 remained unimpaired until the right of the state to 
thèse lands was forfeited by judicial or législative act. I do not understand 
that the governor of the state bas any gênerai power, by virtue of his office, 
to convey lands held by the state, either in fee-siraple or in trust for an- 
other. His only authority to release lands vested in the state by the 
original act of 1856 was Hmited to the lands originally selected for the 
construction of the line frqm Marquette to the Wisconsin state line. The 
letter pf July 13, 1868, from the commissioner of the land-office, would 
seem to indicate that he considered the Ontonagan line as a mère branch 
of the line to Marquette, \vhen in fact thèse lands had been allotted to a 
distinct ^corporation. Thvee years thereafter Gov. Bagley, who had suc- 
ceede.d .Grov. Baldwin, in a communication to the secretary of the inte- 
rior, called his attention to the action of his predecessor, and claimed 
that the surrender of thèse lands was without authority of congress or 
thelegislature, and requested that they be withheld from sale. Upon 
receipt of such letter, the restoration of thèse lands to sale was suspended, 
an investigatioii was had, and the secretary of the interior came to the con- 
clusio^athat his predecessor had erred in demanding a release of the lands 
granted for the Ontonagon line, and was of the opinion that the title waa 
still in the state of Michigan. Thereupon, and in 1880, the Ontonagon 
& Brûlé: River Railroad, Company was organized for the purpose of con- 
structing a road from Ontonagon to the state line, and the board of con- 
trol declared the lands forfeited to the state, and vested the same in the 
newly organized compa,ny, 

7. JÇn March, 1889, no steps having been taken to build the road, 
congress pas§ed an act forfeiting to the United Statçs and resuming title 
to ail lands granted by the act of 1856 "opposite to and coterminous 
with theuncompleted ^portion of any railroad to aid in the construction 
of whicl^eaid lands were granted," and ail such lands were declared to 
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be a part of the public domain. Then, for the first time, thèse lands 
became subject to private entry. Long prior to this act, and in 1871, 
the canal company, through P. J. Avery, its agent, acting under author- 
ity of a certain act of congress passed in 1866, making grant of "lands 
of the United States" for the construction of the Portage lake ship canal, 
selected 15,000 acres of thèse lands originally reserved for the building 
of the Ontonagon & State Line road. This, like the act of 1856, was a 
grant in pressenti, and in the uniform construction given such grants by 
the suprême court did not operate to convey lands which had ^een pre- 
viously appropriated for other purposes, or the title to which was not 
at the time of the sélection then in the United States. I see no escape 
from the conclusion that the sélection of thèse 15,000 acres, the title to 
which was then in the state, was void, and the canal company took no 
title to the lands. I see no évidence of fraud on the part of the com- 
pany or its agent in making the sélection, as they seem to hâve relied 
upon the legality of the release executed in 1870; and, if the governor 
had had authority to make the surrender and release of the lands ap- 
propriated to the Ontonagon line, I see no reason why the canal com- 
pany would not hâve taken a perfect title to them. Nor do I see any 
reason for imputing fraud to the state. The act of the governor, on re- 
leasing thèse lands, was undoubtedly bonafide, and was done after con- 
sultation with his officiai adviser, the attorney gênerai. I hâve given 
mj' reasons for believing that he was mistaken; but his act was simply 
in excess of his authority, and is not imputable to the state. The state 
itself, acting through its authorized voice, the législature, was simply 
silent, doing nothing to affirm or disaffirm his conduct. When theland 
grant was made in aid of the ship canal company, the lands were con- 
ferred by the législature upon the Portage Lake & Lake Superior Ship 
Canal Company, subject to ail the conditions of the original grant. But 
there was no attempt by the législature to interfère with lands already 
granted in aid of the railroad, or to dispossess it of the title it might ac- 
quire by building the road. Mr. Avery, in selecting such lands, was 
apprised of the state of the title, and took the risk of the legality of the 
governor's action. Had the state, in 1871, held the title to thèse lands 
in fee-simple, there could be no doubt of its power to confer them upon 
the canal company ; but holding them a trustée for a spécial purpose, it 
had no right to divert them from that purpose, and grant them to an- 
other for a différent purpose. The governor, the board of control, and 
the commissioners of the gênerai land-office, are simply the agents for 
certain purposes of their respective sovereignties, and possess no powers 
not conferred by gênerai statutes or spécial enactments; and I know of 
no légal principle by which the state or gênerai government çan be es- 
topped by the acts of their officers in excess of their authority. 

8. I do not think that the act of forfeiture of 1889 inured to the ben- 
efit of the canal company; that the act was a complète forfeiture of the 
right of the state to hold the lands for any purpose. It eut ofï" ail right 
which the state then had to thèse lands, but it conferred no title upon 
the canal company, and left this company standing in the position of a 



838 ^ : ; FEDERAL bi;fobtbr, vol. 44. 

.naked trespasser. The apt of 1866 did iiot confér thèse lands upon the 
State, )3pcause the grantjwasiimitedto lands then heloiiging to the United 
States, and the state never received a subséquent titie to thèse landa 
which would inure, by way of estoppel , in favor of the canal Company. 
In Ihe case of Railroad Go. v.JJ. S., 92. U. S. 733, it is said of a land 
grant act similarin itsterms to the act of 1866 that the state takes an 
immédiate interest in the,f lands wheréto the complète title is in the United 
States at the date of theact; but if they are at that time reserved for any 
purpose whatever, they are exeluded from the opération of the act, and 
it is imfnaterial whether they subsequently become a part of the public 
lands of the country, A subséquent sale and grant of the same lands 
to another person is absolutely null and void so long as the first appro- 
priation continues in force. Skiimms v. Wagner, 101 U. S. 260. 

9. Can the défendant, who shows no title to thèse lands in himself, 
and who, for aught that appears, is a mère trespasser, set up this title in 
the state, when the state itself bas conferred title upon the plaintiff? This 
is the most difficult question in the, case, aud one which caused consid- 
érable embarrassment in the Shepard Case, although I finally held, in 
that case, that, as both parties claimed title under the act of 1856, the 
doctrine of comuion source applied, and neither could set up againstthe 
other a title antedating that act. The gênerai rule in actions of eject- 
ment is that the défendant may show an outstanding title in a third per- 
son. Does this rule apply in this case? The décisions of the suprême 
court upon this point are, to a certain extent, misleading, and while 
there may be no direct confiict between them, there are certain expres- 
sions in some of the opinions which indicate that the point had not re- 
ceived attentive considération from the justice who deilivered the opin- 
ion. In discussing this question we are bound to assume that the grant 
to the canal company was void, for the reason that the state had no title 
to the thing granted, as stated in PoWs Lessee v. Wendcd, 9 Cranch, 87. 
It was said of this case, in Falterson v. Winn, 11 Wheat. 384, that it had 
settled the doctrine of this court "that if a patent is absolutely void upon 
if3 face, or the issuing thereof was without authority, or was prohibited 
by statute, or the state had no title, it may be impeached collaterally in 
a court of law in an action of ejectment." It would be mère waste of 
time, however, to examine and distinguish ail the casés upon this point, 
sinceall of them were subjected to a searching criticism in Dookmv. Carr, 
125 U. S. 618, 8 Sup. Ct. Rep. 1228, ànd the conclusion reached that if 
officers of the government act without authority — 

"If the land which they jpurported to convey had never been within their 
control, or had been withdrawn from that control at the time they undertook 
to exercise such authority, tihen thçir act was void for want of power in them 
to act upon the subject-matter of the patent, not merely voidable." 

In Reynolds v. Mning Co., 116 U. S. 687, 6 Sup. Ct. Rep. 601, the 
ruleis stated somewhati differently, — 'that in ail actions, to recover pos- 
session of real estate, thei plaintiff can only recover on the strength of 
his own title, and not on the weakness of the defendant's title. On the 
other hand, if the patent has been obtained by fraud, it can only be 
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set aside by a bill in equity at the suit of the United States; and private 
persons, particularly in a suit at law, are in no position to attack its 
legality. So, if an executive officer of the govemment is vested with 
qiiasi judicial function to détermine what lands shall pass in respect to 
their character, his détermination is the only criterion of ascertainment, 
and cannot be impeached. Sted v. Refinmg Co., 106 U. S. 447, 1 Sup. 
et. Rep. 389; DoU v. Meadm, 16 Cal. 295. In Dodan v. Oarr the land 
was patented to a railroad company, February 28, 1874, and the rail- 
road company conveyed to Carr, the plaintiff, June 10, 1874. No at- 
tempt was made by the United States to annul the patent. On the lOth 
of November, 1882, the défendant Doolan and one McCue each entered 
on 160 acres, under a claim of pre-emption settlement. Each of them 
then made and subscribed a déclaratory statement of his intention to 
claim and pre-empt the land on which he had settled, under the laws 
of the United States, and presented it to the register of the proper land- 
ofEce; but he refused to reoeive it, on the ground of the existence of a 
patent to the railroad company. The position assumed by the chief 
justice, in his dissenting opinion, is practically the same as that occu- 
pied by the plaintiff in the case under considération. The principal 
cases upon which he seemed to rely were Hoojnagk v, Anderson^ 7 Wheat. 
212, in which an attempt waâ made by a private individual to attack 
the patent upon the ground of fraud and mistake, and it was held, fol- 
lowing oUtthe distinction above noted, that, as the patent appropriated 
the land, any defects in the preliminary steps required by law were cured 
by the patent. Says the chief justice: 

"If a patent bas beenissued irregularly, the governraent may provide means 
for repealing it; but no indi vidual has a right to anaul it, to consider the land 
as still vacant, and to approprlate it to hiinself . " 

In other words, the patent in that case was not void, but voidable,' 
and it could only be avoided by a suit brought by the government for 
that purpose. In Cooper v. Roberts, 18 How. 173, the plaintiff claimed 
that his land had been allotted to the state of Michigan for the use of 
schools, while the défendant relied upon a license given by a minerai 
agent, and objected that the oflBicers of the state violated the statutes of 
Michigan in selling thèse lands after they were known, or might hâve 
been known, to contain minerais. It was held that the défendant was 
not in condition to raise this issue, and the patent was held conclusive 
of the fact of a valid and regular sale. This is not the case of a patent 
located upon lands previously reserved for another purpose. In Édd v. 
Seahury, 19 How. 823, it was held that a third party cannot raise in 
ejectment the question of fraUd as between the grantor and grantee, and 
thus look beyond the patent or grant. A similar ruling was made in 
Spencer v. Lapsley, 20 How. 264. In line with thèse cases is that of 
Êhrkardt v. Èogaboom, 115 U. S. 67, 5 Sup. Ct. Rep. 1157, in which it 
was held that oral évidence was inadmissible on the part of défendant to 
show that certain lands were ndt open to settlement under pre-emption 
laws, but were swamp and overflowed lands, which passed to the state 
under another act; the court holding it to be the duty of the land de- 
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partnsent to determîne whether land patented to a settler is of the clasg 
subject to settlement under pre-emption laws, and that its judgment 
upoQ this fact was not open to contestation, in an action at law, by a 
mère intruder without title. In Frisbie v. Whitney, 9 Wall. 187, a cer- 
tain Mexican grant having been declared to be invalid, a rush was made 
to pre-empt the lands covered by the grant, and it was held that such 
pre-emption, accompanied by force, was not valid to oust the title of one 
already in possession of the land. The case evidently turned upon the 
fact of the actual occupation of the land by the one party and his forci- 
ble dispossession by another party. The défendant, in the case under 
considération, stands practically in lihe same position as the défendant 
in Doolan y. Carr. He took possession under a claim of right to the 
benefit of the pre-emption or honiestead laws of the United States, and 
his daina was rejected upon the ground that the lands had been previ- 
ously patented to the canal company,. It seems to me this case cannot 
be distinguished from Doolan v. Carr, and that the principles announced 
by the majority of the court in that case apply with equal force hère. 

Seveeens, J., (dissenting.^ A verdict and judgment having passed 
for the plaintifiF upon the trial of this cause at the last May term of this 
court at Marquette, a motion for a new trial was entered, and was heard 
in the autumn by the circuit, and district judges sitting together. Very 
full and elaborate arguments were made on both sides, and much assist- 
ance has been thereby afforded. I hâve given careful attention to thèse 
arguments and to the authorities referred to by counsel in their support, 
and after much reflection upon the case am of the opinion that the ver- 
dict and judgment are right. The court was in error in the proposition 
stated at the trial, that the act of the législature of Michigan of Febru- 
ary 14, 1857, conferring the lands granted by the act of congress of 1856 
upon the several corporations therein meutioned, operated to transfer the 
légal title. But I anx ôf opinion that the précise nature of the rights 
conferred is not material to the proper détermination of the présent con- 
troversy, in the view which I think should be taken of the principal 
facts and their conséquences. It . is a question of grave doubt whether 
congress intended by the act of 1856 to provide for two distinct railroads 
from Marquette and Outonagon to the Wisconsin state line, rather than 
one having branches to each of the former termini. The words descrip- 
tive of that proposed railroad are grouped together. In the contempo- 
rary act, granting lands to the state of Wisconsin, upon which the case 
of Schulenberg v. Harriman, 21 Wall. 44, arose, the grant was declared to 
be for the purpose of aiding in the construction of a railroad from Madi- 
son or Columbus, by way of Portage City, to the St. Croix river or lake, 
and from thence to the west end of Lake Superior and to Bayfield. The 
latter place is upon Lake Superior, and some 60 miles east of Superior 
City, at the west end of Lake Superior. Marquette and Ontonagon, 
also on Lake Superior, are about 90 miles apart. A diagram of the line 
of this Wisconsin railroad is shown on page 46 of 21 Wallace. Obviouslj 
the line contemplated by that act was a unit, although branches would 
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be necessary to reach the two northern termini. The act of the state 
législature, in apportioning the grant to différent companies, does not 
appear to me to be of conséquence in the construction of the granting 
act. Congress did not concern itself with that, and the state was at lib- 
erty to constitute one, two, or more companies to build railroads on any 
parts of the Unes of roads as it might think expédient. And while the 
lands were originally conferred on two corporations, yet when they were 
actually located and certifled, there was but one company, the originals 
having been absorbed by consolidation under the laws of the state. As 
a matter of fact, however, two distinct lines were never located south- 
ward to the Wisconsin state line, but part of the way only, and then in 
common. It is true that as located the single part of the Une was 
shorter than either branch. But there was nothingin the act of 1856 
to prevent the point of junction being located much further to the north 
with branches starting off more nearly at right angles. It seems to me, 
therefore, that there was strong reason for holding, as the department of 
the interior appears to hâve done, that the line of railroad contemplated 
by the act pf 1856 was regarded as an entirety, and that for thèse rea- 
sons, and inasmuch as the change of the location of that part of the Une 
running from Marquette to the Wisconsin state line to the new line con- 
templated by the act of 1862 would swing the southern part of the rail- 
road entirely out of ail relation to the rest of the line, and leave the rerii- 
nant without connection with it, it was probably the expectation of 
congress that ail the lands selected for the one object of the grant of 1856 
would be surrendered. Nor do I think that the doctrine stated and ap- 
plied in MUway Go. v. McGee, 115 U. S. 469, 6 Sup. Ct. Rep. 123, that 
a forfeiture must be indicated by express or unequivocal language of 
congress in order to work a resumption, bas application hère. The act 
of 1862 was not an act for forfeiture, but was in the nature of contract 
dealing, and in my opinion should be construed by the rules applicable 
to such. It can hardly be doubted that congress understood, when the 
act of 1862 was passed, that the granted lands for this road had been 
selected by and certified to the one railroad company, which had be- 
come possessed of ail the franchises of the entire road. The interior de- 
partment, in considération of the reasons before it, held that theactcon" 
templated a surrender of ail the lands which had been certified to it for 
the eiitire road, and required such surrender before it would certify the 
lands selected in exchange. If that décision was correct, it would seem 
to end the question. But if this holding of the land department is now 
adjudged to bave been erroneous, it remains to consider what bas been 
done upon the footing of it and the conséquences resulting therefrom. 
At a date subséquent to the time when thèse lands became subject to 
forfeiture they were surrendered by the beneficiary to the state, and by 
the executive of the state, and under the seal thereof, they were surren- 
dered to the United States in accordance with the requirement of the ex- 
ecutive department of the latter and the request of the railroad company. 
The state thereafter selected a part of the lands thus surrendered, under 
the canal grant, and bargained them to the canal company as the oon- 
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sid^ratjîoû'.for the coustraction of tliat work. That sélection was made 
by thebfficer designated by the act of çongress to represent the state. It 
is not raatérial thàt the lands were not a part of the grantable lands of 
thé governmént at the date of the act. Ryan v. Railroad Go,, 99 U. S. 
383. ;o Thft caiial grant was not a grant of any particular lands. It was 
flOatJBig ffUblil it attached; upon thèse lands by the sélection of the state 
and thi$i:appïoval of the interior department. In the language of the 
CQurt'io Cfcqper V. Roberts, 18 How. 173, 179, "the jus ad rem, by the 
performaoee of that executive act, became a/ws in re, judicial in its nat- 
ure»" !Byi;the method prescrîbed by çongress, and the only means by 
;Whiçh4heiiState «ould aoquire a fixed interest in any land, thèse lands 
were a^lectedîby the state, and by the method prescribed by the state 
itself tbey were bargained and certified to the canal Company for a valu- 
ablQ (Considération, and that considération fully paid. This was before 
any complaint or criticism about the surrend er had been made in any 
quarterK^T' Subséquent to the surrender by the state to thé United States, 
and ' priori to 1889, a very large proportion of the whole body of lands 
thus gowendered on the Ontonagon brancb bas been sold and patented 
by the tlînited States to private individuals^ and during that period of 18 
years thle législative department of the government did nothing to indî- 
cate aoy idisapproval of what had been done in its behalf. If the légis- 
lative department was content withwhat had been done by the execu- 
tive ittresunaingxiontroloftiiese landsi^thére was no occasion to take ac- 
tion, Nejtber à legislativedeclaration nor a judicial forfaiture is neces- 
sary whén ithe grantor hàs acquired actual dominion and control of the 
lartdgrantedtipôn condition. .HicAei v^ ^dams, 2 Strange, 1128; Ham- 
iUm, V. MibttjfH Serg. & R..375; Andrews v. Senter, 32 Me. 394; WiUard 
V. Henry, ,2 N. H., i20y RoUins v. RHey, 44 N. H. 9, 13. 

I do not thdnk there is any thing inconsistent with thia in what the su- 
prême court bas heid dpon the subject of forfeiture. There was no fraud 
on the part of thoicanal company in selecting thèse lands. AU was done 
publiely, ànd with the concurrence of the executive of the state and the 
seoretary of the interior, atad there is nothing to impeach the bonafides 
of ail eoncemed in that sélection. There waâ nothing unnsual or wrong 
io the cariai compàny being active in selecting the lands. That was rea- 
sonable and proper. Thé lands which might otherwise hâve been se- 
lected, and were valuable^ are now in great measure sold or appropriated. 
The défendant, who is a mère intruder, entirely "without right or any 
possible, way of obtaining any upon bis own thêory, aâks the court to 
bold that ail that bas been done is utterly void, and gives the plaintiff 
no title whatever. This he asks not to protect any interests of bis own, 
but when the conséquences of such holding isto'overturn the founda- 
tions on which the titles of a large number of purchasers in good faith 
are supported. The theory of his défense is that the title of the lanci 
sued for remained in ihe state of Michigan, and at the date of the com- 
mencement of suit was still lodged there. But he could not set up a 
title in the state, if the state itself cotild not in casé it were litigatingj 
and in,my opinion, the state could not bave assefted a title to thèse 
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lands. The inclination of my judgment is to hold that the proceedings 
were intrinsically sufEcient to revest the légal title to those lands in the 
United States. But, be that as it may, the state should be held con^ 
cluded by its concurrence in the proceedings intended to vest the title in 
the canal Company. It would be permitting the state to commit a gross 
fraud if it be not concluded. The obligations of légal morality rest cer- 
tainly with as much weight upon the state as upon private individuals. 
This principle was applied to a municipality in the case of (hronddet v. 
SL Louis, 1 Black, 179, 191; to a county in Galhoun v. Emigrant Oo,, 
93 U. S. 124; to a state in Corn. v. 'André, 3 Pick. 224. It was 
justly said in Woodruffv. Trapnall, 10 How. 190, 207, by the court, in 
delivering judgment, that we naturally look to the action of a sovereign 
state to be characterized by a more scrupulous regard to justice and a 
higher morality than belong to the ordinary transactions of individuals. 
And there are other cases where the suprême court has laid stress upon 
such circumstance when considering public action in regard to titles and 
property rights. In dealing with thèse, it does not seem to me that a 
state can be regarded as a merely mechanical organization, and its action 
in such matters be treated as unaffected by obligations which elsewhere 
bind the conscience. The principle has been asserted and applied in 
several cases in the circuit courts of the United States. Cahn v. BameSy 
5 Feçii Rep. 327; Hough v. Buckanan, 27 Fed. Rep. 328; Pengra v. 
Munz, 29 Fed. Rep. 830. Référence is not made hère to that species 
of estoppel which is put upon one who by untrue assertion misleads an- 
other to his préjudice, but to that which precludes one from taking in- 
consistent positions where, having taken one by which he has benefited 
at the expense of another, he is not permitted to repudiate that and take 
another ineonsistent position, to the préjudice of that other. In this 
kindof estoppel it is not necessary that there should hâve been either 
false représentations or misléading. The fraud is committed by the 
party being permitted to retrace his course and stand on the other 
grox^nd. Daniels v. Teamey, 102 D. S. 415, and cases cited. And this 
défense would be a good one if the state were a plaintiflF in ejectment 
suing fpr this land which had thus been appropriated by her own act. 
Dicker^n v. Golegrove, 100 U. S. 578; Baker v. Humphrey, 101 U. S. 
494; Kirk v. Ilamilton, 102 U. S. 68. 

In regard to the letter of Gov. Bagley, repudiating the officiai action 
of Gov. Baldwin, it seems to me, little need be said. In the writing of 
that letter he was not in the exercise of any duty conferred upon him 
by th€! constitution or laws of the state, or of the United States. His 
predecessor, in selecting thèse lands for the canal Company, was. Gov. 
Bagley himself, at a later date, executed the certificate of corapletion to 
the cankl Company in thé exercise vt his propér officiai functioh. I 
think it can hardly be said that this was intended bj' the law and by the 
officiai to pperate merely as denoting that the work was done. The lan- 
guage of the fourth section of the act of the législature ofMarch 18, 1865, 
as well as the language of the certificate itself, seem to imply that it was 
intended to operate as the conveyance of the title of the state in the se- 
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lected lands to the canal Company. This seems to hâve been the view 
taken by the suprême court of Miohigan in Sutherland v. Governor, 29 
Mich. 320, 322, and, I think, correctly. No other mode of transferring 
the légal title to the canal company waa provlded by the law. Again, 
it seems to me that the courts should not measure the action of great 
organiz^tionsi like the state and the gênerai government, by the square 
and compass of technical law, which, though. well fitted to the measure 
and détermination of private conduct and controversies, might work 
confusion if applied to great public transactions occurring in the past, 
and in reliance upon the validity of which many private rights hâve 
been founded. And légal doctrines, which might hâve unquestioned 
applicability to a simplestate of facts, must often yield to impinging 
rules of paramount importance where, other circumstances concurring, 
the latter ought in the soundest reason to be applied. In the case of 
Dooîan v. Carr, 125 U. S. 618, 8 Sup. Ct. Rep. 1228, which is much 
relied upon by counsel for the défendant, the circumstances were mate- 
riallyidifferent from those bere presented. The défendants in that case 
were in possession under a daim of right, which they were asserting to 
obtain the title to the land by the means which the law gave them. It 
mattered not that this right hàd been for the time wrongfuUy denied to 
them. tf, fis they offered: to prbve, the land was subject to entry, the 
déniai wpuld not finally décide their right. They, therefore, had a 
s^nding yphich enabled them to raise the question of the validity of the 
plaintiff's title. In view of other décisions of the suprême court, it 
seems likelythat this fact must bave influenced the ruling in that case. 
Hère the défendant had no right to enter in any view of the situation. 
If the title was in the United States, it was by virtue of proceedings 
which rendered it exposed to the sélection of the canal cornpany; if it 
was in the state, the latter was not authorized to grant it to him. But, 
besides this, and, as it seems to me, of still greater importance, there 
was in that case no such reciprocal public action as took place hère, and 
no such . extensive private rights had been acquired upon its assumed 
validity. The case presented the simple grounds for the application of 
the doctrine there stated. Instances abound in the law where à rhatter 
of ■doubtful cohérence becomes solid under the pressure of supervening 
e vents, and cases often arise where the maxim quodfieri non débet factura 
valet applies; and I think tbis is such a one, even if it be conceded that 
the action of the governor aiid the land department were based upon a 
mistaken construction of the aots of congress. For thèse reasons, I think. 
the défendant was not entitled to prevail with this défense, and that th& 
resuit of the trial was the proper one. 

Ttie order grantihg the motion for a new trial was therefore enteied. 
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EicHEL et al. V. Sawyer et al. 
(Circuit Court, D. KentiuHty. Kovember, 1890.) 

1. Actions against Partnership — Bcrden of Proop. 

Where suit is brought against défendants as members of a partnership, and one 
of them dénies bis connection witb the ârm, the burden is on plalntitC to sbow that 
be is a partner. 

2. Conversion bt Brokers — Pooling. 

The act ol f actors in putting into a pool tobacoo which bas been oonsigned to them 
for sale on commission is not a conversion of the property where the oonsignors 
are at liberty to witbdraw the tobacoo from the pool, but acquiesce jin the f actors' 
action when it is brought to their knowledge. 

8. SaMB— CONSTRUCTIVB CONVERSION— WaIVBB. 

A constructive conversion by faotors of property consigned to them for sale on 
commission is waived by the action of the consignors in treating the property as 
still their own, as by letters expressing their gratiflcatioa at certain sales made by 
the faotors. 

4. Factoes AND Brokers— AuTHORiTT — Advanobs. 

Where f actors bave made advances ou property consigned to them for sale on 
commission, such property is thereby removed from the absolute oontrol of the con- 
signer, and the faotors are invested with a discrétion to deal with it so as to indem- 
nify tbemselves ûrst, provided that such dealing is in good faitb as respects the 
interest of the consignor. 

6. Samb— Négligence— Evidence. , , 

Where the niarket for such goods is composed of a singlebuyer, in orderto charge 
the faotors with négligence in not selling it must ba ?hown that this buyer made 
them a reasbnabie offer fortlie goods, sufdcient to oover' their advances therôon, 
and that they ref used it. 

6. Account Statbd—Advancbs— Faotors. 

Where faotors transmit to their oonsignors accounts ourrent sbowing the amount' 
of advances made on goods received. and the consignors fail to point ont errors 
therein within a reasonable time, their silence is an assent to the correotness of 
such accounts. 

At Law. 

This action was heard before the Hon. Hoa^ell E. Jackson and a 
jury. The plaintiffs, Bichel & Lowenthal, who were dealers in tobacoo at 
Evansville, Ind., sued Sawyer, Wallace & Co., who were commission 
merchants in the city of New York, alleging that they had shipped to 
the défendants divers hogsheads of tobacco upon consignment, for sale 
for their account; that, in violation of their duty as commission mer- 
chants, the défendants had agreed with divers other commission mer- 
chants in the city of New York, and put this tobacco with the tobacco 
of the other commission merchants into a pool, under an agreement that 
none of it should be sold except under the direction of the pool; and 
that, in this way, the défendants had converted the tobacco of the plain- 
tiffs to their own use, and were responsible for its value. The plaintiffs 
further claimed that the défendants had negligently failed to sell their 
tobacco at times when it could bave been sold for a reasonable price, 
and asked damages upon their whole claim in the sum of $220,000. 
The défendants answered, denying the conversion, and denying négli- 
gence, and alleging, by way of counter-daim, that they had advanced 
to the plaintiffs certain suins, and that there were due to them from the 
plaintiffs other sums on account of storage, Insurance, and commission, 
making an indebtedness from the -plaintiffs to them of $186,541. At 
the conclusion of the plaintiffs' évidence the défendants declined to put 
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in any évidence, and rested their case upon the testimony introduced by 

the plaintiffs. ,' ■ ' i . ; .. 

Hargis <fc Eastin, for plaintiffs. 

M. H. Qardoza>,' Charles S. Qrubha, and Humphrey & Davie, for défend- 
ants. 

JàcksON, J., (chargifUg jury.) The plaintiffs in this case purchased 
tobacco at Evansville, Ind., which they shipped from time to time dur- 
iug the yeam 1884 and 1885'to the défendants, Sawyer, Wallace & Co., 
comniibsioû inérchantg tjr factors in the city of New York. The course 
of dealing between the parties, as explàined by the plaintiff Eichel, was 
for S^,wy„,er,, i^allace & Co. to maké advances to the plaintiffs on thèse 
consigiunents. The plaintiffs sue now to recover of the défendants for 
l,949'hro|sheads of tobacCo, which they daim Sawyer, Wallace & Co. 
converled or appropriated wrongluUy, or negligently failed to sell wlien 
they could- hâve sold by the exercise of reasonable diligence for priées 
that would/haye realized the plaintiffs, as they claim, $220,000. That 
is the daim plaintiffs make against the défendants. They state in their 
pétition that besides Sawyer and Wallace and anothèr member of the 
firm, whiMie natae I do not remeraber, they also sue Geoi^e A. Newman 
as a pattdei*.' Newman puts in a plea, and dénies that he was a partner 
in the défendants' flrni, the firm of Sawyer, Wallace & Co. It is for 
you to dfstermine on that issue whether George A. Newman was a part- 
ner or nol,, "ïhe plëà depying that he was a partner puts the burden of 
proof upon the plaintiffs. He did correspond, as it appears, for the 
firm, but the plaintiffs must satisfy you, by a clear prépondérance of 
évidence, that he was an actual member of the firm, and, if they hâve 
not done so, you' must ,return a verdict on this branqh of the case for 
JS'ewmao.: .i .. : ■ , " , : 

The plaintifïs, claim, as I say, $220,000 damages for the conversion 
or appropi-ia^ioii oi; njegleçt to sell 1,549 bogsheads of tobacco. The de- 
fenda,nts answsr tjiat clajm, and a^mit that they received in ail from 
plaintiff 2,52ti hpgsheadsiof tçtbaccoduring the two seasons of 1884 and 
1885. The plaintiffs in, their reply State that they shipped to the dé- 
fendante 2,637-^iogsliead8:of tobacco. There is, tberelore, as you will 
peroeive, a discrgpanoy.pf 11 .hogsheadsof tobacco, that bas not been ex- 
flained in the évidence, sp, far; as it bas been brought tp the attention of 
tJ^rÇQurt. < The burden on that point, is on the plaintiffs to show that 
tlpiey didrseiid 2,53(7 hogsheads of tobacco, instead of ?,526, as claimed 
ip,4beiaris^y,çr; ,. Th6;deleudants say in their answerthat they sold 1,125 
of thèse hpgsheajdsi of tobacco, leaving on h»nd at the date of the suit 
1^401 hpgshea4s;,,;which: they hold for the acçount of, the plaiptiffs. 
- Tb*y :Say in.tbeir ans,w^^; and it is lor you to détermine from the proof 
whtitbe?" that,4scpiiréçit;prinoti that, they accounted for every hogshead 
of itobpcco S0I4, /bfiing 1>12,^ hogpheads ç{ tobacco. \fhe acoounts eurrent 
rendfred will pb9w-,t^atj,i^n.d they will, also show what they had on hand 
ivhenthis suitwas, ppmmericed. As to that;!! hogsheads of tobacco, the 
lîourt cain,tjhro:ç^ upilight ypon it, .except tOjpay tp you that it is incum- 
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bent upoh the plaintiffs to sHow that tliey had that excess of 11 hogs- 
heads more thau admitted by the défendants. Tbe court cannot recol- 
lect, but you may be able to do so, some évidence on tbe point that they 
did bave the extra 11 hogsheads. Mr. A. Lowénthal, Jr., puts the 
number of hogsheadsi shipped to thèse défendants from November, 1884, 
to September, 1885, at 2,174 hogsheads. The défendants admit, and, 
if there is no proof of a larger number, you will take their statement as 
correct, that they had received 2,526 hogsheads. If there is no proof 
on the part of the plaintiffs that they had shipped 2,537 hogsheads, you 
will take the statement of the défendants that they teceived 2,526 hogs- 
heads as the correct statement of the number of hogsheads shipped and 
received by them. 

New, gentlemen, in référence to the relations of iheise parties as con- 
signor and consignée, shipper and factor, principal and agent, and the 
rights, dùtiesi and obligations arising out of those relations, court 
will give you some général instructions;- but in ail that the court will 
say you will hâve to look clbsely to the évidence to apply thèse gênerai 
principles. When a consignment is madeto an ag^nt or factor for salé 
simply, there is a duty upon the part of the agent or factor to exercise 
diligence in the discharge of tbe duty thàt he uiidertakes to perform. 
The gênerai principle is that, whenever aHy man uhdertakes to perforin 
a work or render a service, he must be considered as bound to bring to 
the discharge of that work or the performance of the service the skill 
and diligence that is necessary to its proper performance. That is the 
gênerai principle. So, whén goods aïe shipped to an agent to sell, the 
agent is under obligatiofas, upon reeeiving the goods, to exercise due 
diligence in the effort to dîscharge that duty. Heof; course must exer- 
cise or perform bis functlons faithfuUy and honestly, but, outside of 
that, over and above faithfulness and honesty on his- part, he is required 
by the law to exercise due diligence to protect and to advance the inter- 
ests of bis principal. He must not bé guilty of négligence in the dis- 
charge and performance of bis duty in the making of sales. Now thèse 
terms" diligence "and "négligence" need some little^ explanation. "Dili- 
gence" is a relative term, to be judged of according to the nature of the 
subject to which it is to be directed. "Négligence" is a relative term, 
more or less. It may consist of omission, or it may consist of commis- 
sion. "Négligence" is the failure to do what a reasonable and prudent 
man would hâve done under the circumstances of the situation, or the 
doing of something that a prudent and reasonable man would not hâve 
done under the circumstances. So yoù see it bas the two aspects of 
omission or commission. ' Now, as I said, "diligence" is a relative term. 
Whether a man bas exercised the diligence required of him by thé law 
in discharging an agency or not must be determined by ail the consid- 
érations surrounding the agency. We must look at the circumstances, 
and, as laid down by Story in the section cited a while ago, we must, 
in order to détermine whether proper diligence bas been exercised or 
not, look to the gênerai custom s of tbe trade. We must look tO the 
course of business as to that particular line or character of trade, and 
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the common habits of business in the particular matter or article. We 
must look to the situation of the parties, and the way that the principal 
and agent deal with each other. Now those are the gênerai duties, and 
every case must be determined upon its spécial ciroumstances, — its spé- 
cial surroundings. You would not expect a commission merchant to 
wham: ;perishable articles, such as fruits and vegetables, were consigned, 
to exercise or require the same amount of indulgence and delay in mak- 
ing sales as you would in respect to lumber, or some other article that 
was not perishable. You can see that, from the nature of the article 
itself, from the nature of the business, from the course of trade, from 
the customs of trade at the point to which the shipper has consigned 
his goods for sale, that which might meet the requirements of the law 
as to diligence under one state of facts and circumstances would not be 
sufficient under différent conditions. AU that must be looked to. You 
can see that diligence in respect to one article might require that an ex- 
péditions sale should be made, that the agent should hurry the article 
on the mariket, while in respect to another article he might delay, or 
might exercise more discrétion, and take more time. So I say you can- 
not, by one universal standard or measure, détermine what time is rea- 
sonable and what is not for the performance of an agency, without con- 
sidering the market, the course of business at that market, and the 
course of dealing bet^een parties. 

The court bas been requested to instruct you that the mère fact that 
the défendants went into the pool of the 3d of December, 1885, and 
that they put 930, hogsheads of the plaintiffs' tobacco into that pool, 
was, in and of itsélf, under the évidence in this case, a conversion of 
the plaintiffs' propertj' by défendants. That is not the law as applied 
to the facts iu this case. ' In référence to that pool, the court wishes to 
call your attention to a few things. It is distinctly stated by every wit- 
ness introduced on the part of the plaintiffs who had any knowledge 
of the subject, atid by Mayo, Seibert, and Pollard, that ail or any 
of the custorners of the syndicate whose tobacco was incorporated or in- 
cluded in that pool had a right to withdraw it. It is further stated by 
thèse witnesses that they reserved to themselves the right to sell that 
pooled tobacco to any one else except Reynes Bros. & Co. , the agent of 
the Spanish contracter. De Campo. Mr. Pollard further states that 
3,200 hogsbeads which were purchased by the poolin the west were not 
incorporated in the pool, and were not included in the subséquent sale 
of 10,000 hogsbeads to De Campo, conducted through the agent, Bock. 
Now in that connection, inasmuch as it was the distinct Understanding 
of ail thèse parties that formed the pool that the customers had a right 
to withdrâw their tobacco from the pool when they desired to do so, the 
question is not material in this case whether défendants notified the 
plaintiffs that 930 hogsbeads of their tobacco had been put into that 
arrangement, providedthe knowledge cameto plaintiffs in aiiy other way, 
and they got ail the information about it that they needed and wanted. 
What is the évidence on that point? The court feels at liberty to com- 
ment upon this évidence, but in doing so you must understand that the 
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court doe3 not mean to usurp your province, and does not mean in thus 
referring to the évidence that you should conclude that the court is 
correct. But the court bas to watch the évidence closely, in orderto ap- 
ply the law of every case. Col. Martin, the last witness for the plain- 
tiffs, stated in your présence this morning that he knew when the 
pool was formed, and that within a day or two thereafter he notified the 
plaintiffs of its formation, early in December, 1885. Mr. Bretano, an- 
other witness for the plaintiffs, teUs the court and jury that he knew 
that plaintiffs heard of it early in December, — by the middle, at least, — 
at Paducah. One of the plaintiffs tellu you that he did hear of it at Padu- 
cah. This plaintiff tells you, furthermore, that he heard of it through 
a Mr. Simmons at Evansville, and the letters of plaintiffs, produced by 
the défendants, and introduced in évidence, disclose a state of facta that 
put it beyond question that they did aacertain the existence of that pool, 
and wrote the défendants on the subject on the 24th of December, 1885. 
The letter is in évidence, and, if the court in giving its substance should 
fail to give it correctly, counsel on either side will call the attention of 
the court to the letter itself, and it will be read. Whatever Bretano and 
whatever the plaintiff Eichel stated on the stand as to the time he had 
information on the subject, he writes to the défendants under date of 
December 24, 1885, approving of the pool combination, and expressing 
the hope, or the doubt, rather, whether they will be able to maintain it, 
and encourages them to proceed in the effort to maintain it. He fears 
that they will not be able to hold out. Eichel learns about that time 
that défendants or the pool bave an agent in the west buying tobacco. 
He further writes under date of December 26, 1885, asking for particu- 
iars. To that letter Newman responds under date of December 29, 
1885, giving him the outline of the pool, and, under date of January 
9, 1886, he says to thèse défendants that he had ail the information he 
desired. Now, gentlemen, with the right to withdraw this tobacco at 
any time from the pool by the mère statement to thèse agents of their 
wish to withdraw it, if you find from the évidence that plaintiffs, with 
the knowledge of the pool, approved of the combination, and acquiesced 
in their property remaining in that situation, and made no demand upon 
thèse défendante to withdraw it, they cannot claim that it was converted 
by theact of putting it into the pool. The court instructs j'^ou that it 
was not converted by the défendants under such circumstances so as to 
give thèse plaintiffs the right to call upon défendants for the value of 
the tobacco at that time. 

When an agent transcends his authority, or deals with the subject- 
matter of his agency out of the usual course of business, it is the duty 
of the principal, when it is brought to his attention, to ratify or disaf- 
firm the agent's action, and, if he does not disafïirm promptly, or within 
a reasonable time, he must be treated as acquiescing in what is being 
donc, especially when it is being donc in good faith, and for the promo- 
tion of the principal's interest. So, if you find thèse letters as written 
and as stated by the court, you will find that plaintiffs acquiesced in that 
pool arrangement, and therefore cannot claim a conversion or a misap- 
v.44F.no.l2, — 54 
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proprifttiô#'of this property bj»"dèféiïd«ititô for the act df putting 930 
hogsheada of tôbacco into that pool. ' Otlier letters of plaintiffs and their 
subséquent dèaling with the tobacco are put in évidence as corrobora tive 
of such àcquiescence; that on Octbbér 14, 1887, in Eichel's letter from 
P^riBi-he says, in substance, that he'did not look for any sales until the 
neîxii year. In his next letter, of the 7th of January, 1888, he says he 
does not favor the policy of pressing his lugs on the market. In the 
subséquent lettè^ k)f the 14th of January he fixes or désignâtes the priée 
that '«pin bring him out at seven cents per pound, to whîch the défend-, 
auta réplied, under date ôf the 18th of January, 1888, that, while they 
lïote» liîfe views, and concur in his hopes and expectations that the mar- 
ket wiU ad vanoe, they want him to undersfand that they are not to 
be coiïtrolled by his tixing that price, Unless he will make further ad- 
vances or margins that will be necessary for their protection. Counsel 
for plaintiffs hâve coihfeiented upon that letter, and deny the rightof 
the défendants tohiake sucto a reply, or assert such control over tho tô- 
bacco j' That bririgs the ooiirt Up toatiother question, sts tothe relations, 
irights, duties, and obligations of theSe parties to each other under the 
facts ôf this case. '■ ' ' ■■: 

Thé ni ère conMgnment to an agent to sell imposes upon that agent the 
duty'ôf lookingséxclusively t6 the interest of his consigrior, and of per- 
fomiiiig bié ôérvices and dischftrging hîs duties within a reasonable time. 
He is bound', as ià gênerai rùle, to obey the instructions of his principal. 
That is the gênerai rule. But thàt rule is changedi bt very materially 
modifiéd, ivhën the' factôr has made advances upbH a consignment. 
When a factor makes advàûces upon a consignment, ùnlèsa at the time 
ofaÔGepfing the cohsigfi ment and making the âdvances there is some 
stated agreement betweén the consignor and consignée that the con- 
signée êhall hold for a flxed period, or for a fîxed price, the control as 
to the time and tfiode of'6alè passes oUtof the hands of thô consignor to 
those of the factôri It is trae that the factor mùBt act in good faith. 
It is true thaJtihémust exercise the right that is then given him to con- 
trol, to a iàigô extênt, the sale of the prôperty, and itk management and 
îts priée,' in good faith> sô as not to abuse the trust, nor to sacrifice the 
consignorj but, aifter he has made advances upon the prôperty consigned 
to hiih without Sany agreement as to the time ôf sale, or price at which 
sale should b&(ffiftdè, thë factor cannot be controlled by subséquent or- 
ders from thé principal. He bas the right to look to his own protec- 
tion, looking honestly and looking reasonably to his own protection. 
He has tt ispèoial propèïty in the thing or artide that is consigned to 
him, and on which he makes advances. You may call it a "lien," or a 
"spécial prôperty^" or a "spécial interest," — no matter what. He has 
the righl; tO possession, and he has the right to control the prôperty for 
his interest and for his indemnity. Fairly, I say; honestly and reason- 
ably. The factor haS the right to do that, and especially has he the 
•right to deal with the consignment wtth a view to his protection and in- 
demnity when the consignor is inSolvèht, or is unable pécuniarîly to 
meét the demands of the agent or factor for advances made to him. 

Now, I say to the jury on the évidence in this case that there is no 
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actual conversion or appropriation of this property by the défendants. 
Ha've the défendants exercised diligence to make sales, or hâve they been 
guilty of négligence, sueh as would impose upon them a liability for this 
tobacco at any given period? In passing upon this point you must look 
carefuUy to the course of trade and course of business in regard to this 
particular article in the city of New York. The plaintiffs produced a 
letter written to them by défendants uuder date of December 1, 1885, 
in which they were informed distinctlj' that there was only a "one-man 
market.'* In Newroan's reply to Eichel's letter of the 26th of December, 
1885, it is again stated that the market for lugs and for tobaccos suitable 
to the Spanish market was a "one-nian market;" that there was no buyer 
but Reynes Bros. & Co. Now Mayo, Seibert, Pollard, and every witness 
who has been introduced before you testifies to that fact, that while they 
made quotations as to the priées, they could not obtain those priées on 
the flaarket. They had to wait the movements of the one-man buyer on 
the one-man market. Mayo's statement in his déposition, which is hère 
at hand, is that "those were the quotations, but they could not get tl^e 
priées qupted for a lot of tobacco at any time." They put their samples 
out, ^nd waited the movements of this one Spanish buyer. He bought 
lots hère, and there, as he thought proper, and depressed the market as 
far as he opuld do so, and that led to the formation of the pool. It is 
not matexial for the court to say whether that pool was contrary to the 
law of New York or not, and the court does not think proper to go into 
that. If the plaintiffs acquiesced in it, they cannot claim any benefits 
arising oui of its illegality. Now I say you must look to the nature of 
the market. What would be négligence in an agent in selling a baie of 
cotton, for which there is a constsint demand ail over the world, or from 
numerous sources, would not perhaps be négligence in a factor under- 
taking to sell a hogshead of tobacco which had but:One market, and one 
man in the market doing ail the buying. I say that is what you hâve to 
look to in order to pass upon this question, as to whether there was négli- 
gence; or whether there was diligence on the deléndànts' part. It was 
not to be expected or required of thèse défendants that, havjng made 
thèse large advaijces upon this tobacco, they could recklessly force it on 
the market, and sacrifice their advances. The plaintiffs had rights which 
they could hâve exercised i if they had thought proper, whenever they 
were dissatisfied with the holding of the tobacco, or the delay in selling. 
They could hâve repaid to thèse agents the money that they had advanced 
to them,, with the proper charges, ihterest, Insurance, storage, etc.,, and 
reclainied control and possession of their tobacco, and disposed of it as 
they pleased. But the défendants were under no obligations to sacrifice 
it, pi:, inju^i* their security, by a forced sale, especially when the plaintiffs 
werè from time to time advisîng against pushing the lugs on the market. 
You Q^vist, therefore, in passing upon this question which the court does 
refer to you, as to whether détendants hâve been négligent in this trans- 
action, you must look to the state of the market, and the course of deal- 
iug with respect to this particular kind of tobacco. Could the défendants 
in this caée' hâve made a sale which would hâve protected thémselves, as 
Vtfeïi às prôtëàtjed the interests of the plaptiffs? Whére is the évideiioe; 
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of that? Is there any évidence of it? Is there any évidence — and, if 
there is, the court has not seen it — that they neglected to sell when they 
had an ofifer for this tobacco? Is there any évidence that they pusbed 
their own tobacco, or other people's tobacco, on the market in préférence 
to the plaintiffs'? The court has not heard it. The court has heard 
no évidence in t'his case to show that they either waived the exercise of 
the rights they had, or that they neglected to sell when an opportunity 
was offered. In that connection it is proper to refer to the évidence given 
in hy the plaintiff Eichel as to what occurred on his first visit to New 
York aftér he had beèn notified about the pool. He had an interview 
with Newman in the défendants' office. He had, he says, at that time 
an offer for the tobacco at &i cents or 6î cents, but that he did not tell 
Newman the price that had been offered. In his second interview, some 
weeks afterWardg, on his second trip to New York, he says he did tell 
Newnian who the proppsed ptirchàser was, and on that second trip he 
statfis thàt he said to Mr. Wallace, ôî the défendant firm, that "the course 
yoii are pursuing will prove ruinôus, if coritinued, to the owners of 
tobacèô." There was no demand to take the tobacco out of thé pool. 
TJÎat did not constitute a demand to take it out of the pool. So, too, in 
référence to ail the attempts or negotiàtions about money arrangements 
through Col. Martin and the house of David Dows & Co. , Lowenthal & 
Co.,and Rice ând others, to enable plaintiffs to release the tobacco, not 
from the pool, but from the possession and control of défendants. That 
dbeS not amount to anything. If they wanted to take the property out 
of the hands of the défendants, as the court has already intimated, noth- 
iiig short of tendering défendants the money due them would hâve put 
upoh them the duty and obligation of turning the tobacco over to plain- 
tiffs. It is not pretecidéd that that was donc. 

Now; gentlemen, the court has gone far enough into ail this évidence. 
The Court instructs you that the burden of proof lies upon the plaintiffs 
to establish their allégations of conversion and négligence. They hâve 
not, in the judgment bf the court, shown any conversion or appropriation 
of this property by the défendants so as to make them liable for its value. 
Whethér défendants hâve exercised reasonable care and diligence, such 
as prudent and reasonable men ought to hâve exercised in affecting a sale, 
or whether they hâve dohe in the matter what a reasonable ând prudent 
raan ought not to hâve done in making sales, is for you to détermine as 
a mattèr of fact. In determining it, you must bear in mind, as the court 
wishes to impress upon you, the course of business, the habit of that par- 
ticulai" market, the dealers in the ùiarket, the opportunities for selling, 
and whether they negléeted to avail themselves of an opportunity to sell 
ata price that would save themselves, as well as advance the interests 
of the plaintiffs. 

The court is asked by counsel for plaintiffs to give this instruction, 
which the court gives: 

"If the jury believe frpm the évidence that the défendants received plain- 
tiffs' tobacco with the discrétion on the part of défendants to sell same, then 
it was their duty to exercise reasonable care and prudence in selling, and 
mâking efforts to sell, said tôbaCbo within a reasonable time from its delivery; 
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and, if défendants failed to exercise such eare and discrétion, the law is for 
the plaintifEs, and the jury should find for them the highest reasonable value 
of said tobacco prevailing at any time during such f allure." 

The court has given you that already in substance with the qualification, 
and with this proper restriction, that you must regard the situation of 
the parties, you must regard the nature of the article, you must regard 
the character of the market, you must regard the course of dealing in 
that market with this particular article. Were there buyers to whom 
the défendants could go and say, "Take this property," at this price or 
that price? Were there? If there were, it was their duty to make the 
effort to sell to them; but if there was a one-man market, as the proof 
introduced shows, and you believe that proof, and that they had to 
wait, as thèse witnesses state, for the approach of that buyer, then to 
make the défendants guilty of négligence it would hâve to be shown that 
the buyer did approach them, and ofFered to buy this particular tobacco 
at a reasonable price, and that they did not sell. 

The défendants hâve put in a counter-claim, and it is admitted in the 
answer, that the défendants advanced one hundred and ninety-tive thou- 
sand and odd dollars to the plaintiff. They now claim that, after proper 
crédits, and transferring from the old account of 1884 a balance of $8,- 
888.98, that stood to the crédit of thèse, plaintiffs on the 1884 account, 
there is a balance due them pf $186,541 vip to the 15th of January, 1890. 
Nôw, gentlemen, in référence to that counter-claim. In 1385, 1886, in 
May, 1887, May, 1888, and on the 13th of May, 1889, the défendants 
rendered plaintiffs' accounts current showing the amount the plaintiffs 
owed them for advances, interest, Insurance, commission, and storage, 
«te. One of thèse accounts, perhaps the account of 1886, the plaintiffs 
açkuowledged the correctness of; but, whether they acknowledged the 
correctness of thèse accounts or not, when they received those accounts, 
and did not, in a reasonable time thereafter, point out errors, or deny 
their correctness, the law treats their silence as an admission of their cor- 
rectness. Accepting accounts current without complaining, without a 
statement of errors, is an acknowledgment by the debtor of their correct- 
ness. In addition to the amount stated in thèse accounts current, de- 
fendants state from time to time, running through the years of 1885, 
1886, 1887, i888, and 1889, the number of hogsheads of plaintiffs that 
were still on hand. The court instructs you, as asked for by counsel for 
défendants on that point, that plaintiffs bave acknowledged thereby their 
indebtedness to défendants for the amount stated in thèse accounts cur- 
rent, which, with interest up to 15th of January, 1890, amounts to the 
J3um of $186,541, which should be your verdict for défendants on their 
counter-claim. 

One otber point which the court thinks proper to call your attention 
to. If there had been a conversion, it would hâve been, at the most, a 
constructive conversion, which the plaintiffs could waive or not. But 
when the plaintiffs get statements from time to time for 1886 and sub- 
sequently, and when they express their gratification at the De Campo 
sale, as in their letter of April 30, 1886, they must be treated and con- 
sideted a,s dealing with the tobacco as their own, and so on through 



854 •: FEDERAL BEPORTEB , Vol. 44. 

sufeequent periods,'aûdia subséquent letters, they treat the tobacco as 
tHëit'own, and tïiej (J^rinot go baçk behind that. Such conduct on 
their part is a waiver of aïiy tight they had to claim as for a constructive 
conversion of thé property antécédent to the dates of those letters. 

You must deal with thèse transactions, gentlemen, as the parties dealt 
with 'theni themselves. Men's after-sights are better than their fore- 
sights, always. We cannot judge of them by what they may say now 
so well as we can judge of them by contemporaneous current transactions 
and statements of the parties while the business wàs going on. Look- 
ing to those, we cannot find an actual or eonstrtiotive conversion of this 
pmperty. that the plaintitfs hâve not waived under their own letters and 
course of dealing between them and their agents. You will return your 
verdict, if you tind for thé plaintifFs, as the court has indicated asto the 
amountof damage they hâve sustained because of négligence upon the 
part of the défendants in not selling their tobacco^ You will return , as a 
matter of course, a verdict for the défendants for the full amount of their 
claim, with interest or not, at your discrétion, after the 15th of January, 
1890* You will also make a return as to whether Newman was a part- 
ner. Make a separate return as to that. 

Mté Hargis. Though they may hâve waived the constructive conver- 
sion, that does not relieve the défendants from the performance of duty 
in r^ard to this tobaccd. 

î%è GbMrt, Notât aÙ. PlaintiSfs may waive a constructive conversion. 
As thë'Cèurt consiJers, from thèse letters they hâve waived any con- 
structive conversion, if âny such was coramitted. There was no actual 
appropriation of this property by the défendants to their own use. If 
therë was any constrUctive conversion, plaintitfs hâve waived it by thèse 
letters and subséquent dealîng with the property. If, however, you find 
the dififendants guilty of négligence in not effecting a sale that they ought 
to hâve effected, looking to their own interest and their own protection, 
as w'eH'àS the right of thé plaintifFs,-— their own protection first, their own 
indénïnity first, and the reasonable rights of the plaindffs afterwards, — 
if they hâve negligently failed tO discharge their duty in tdâking a sale, 
that is a différent question; àrid if you fiiid them guilty of such neglect, 
if yoU bèlieve from thé évidence, under the charaçter of market and the 
circumstances of the case, that they could hâve made a salé, and negli- 
gently decliiled or refused toi dO 86,-^then you charge them with the 
va;lue ofthë tobacco at such' tifefei. 

Mf.IîiMphrey. I would like for your honor to call the attention of 
the jury to tfcé fact that the défendants will héreafter hâve to account to 
the plaintiffs for thèse hogsheads of tobacco. , 

: Tlie' OôUHyTh^é court iiîàtï'ucts the jury that the tobacco on hand is 
the pr6|ierty ôf plàîhtiSk, ihd will haVe to be accounted for by défend- 
ants to plaintiffs in the ôvent th'e'juty think and find that défendants are 
not Chàrgèdble with ite value becaiii^é of neglect in failing to sell. 

The jury found a verdict agaii^st the plaintiffs, and in fàvor of the défend- 
antsr in thé sum of $1^6,541, MHwUhout interest. 
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LraDVALL V. Woods a al. 

(Circuit Court, D. Minnesota, February 13^ 1891.) 

L Masteb and Sbevant— Btjties of thb Mastbb. 

The employer oweg to the employé to use ordlnary care to sélect and retaIn coni* 

'. pètent eo-employës, and not to subject the employé to the négligence of incompet 

tetit tellow-workmen; also,, to exercise ordlnary care to furnish a reasoaably ^ato 

Slàtjeforthe employé to do hlsworkin; also, to use ordlnary care to discoVer ahy 
ef efit In the structure upon wbich the employa was reqoired to go in performing 
his'nror](, 

2. SiME— Orsinart Cars. 

Ordlnary care is tbat amount of oare whicb an ordinarily prudent person would 
exercise under the same drcumstances, and wbich ought reasonably to be obserred, 
tàking into considération ail the ezigencies of the particular service. 

3. Bamb— Who aee Fbii.ow-Bebvakt8. 

Fellow-workmen are in*'a common employaent when each of them Is employed 
In a service or work of such a kind tbat ail the others, in tbe exercise of ordlnary 
ssgacity, ought to be àble to foresee, when accëpting emp1oyment,thatlt mayprOb' 
, , ably expose them to tbe risk of injury in case be is négligent. 

4. Same— Who is Vioe-Pbincipal. 

A foremiin of a gang, vested with the control and supervision of a particblax 
work to be done, and with powers to say not only wfaat shall be doae, bnthow It 
sball bêdone, and who bas full powerand autborlty to command the men.undei 
him in tbeir work, and Wbën the work is under bis practical direction and conti'ol, 
save and except as be may reçoive directions froin tlme to time from bis employer, 
and ordlnarily th^re is no one else présent autborized to snperintend and direct the 
work of the men, represents the employer, and ia bis viôe-principal, and forUa 
négligence the employer is responslble. 

At Law. 

Âxçtander & Arctmder, fùT TphAnûS. 

Shaw & Cray, for défendant. 

Nelson, J., Çcharging jury.) This bas been a rery long and tedions 
case, but it is interesting from the fact that many important légal ques- 
tions hâve arisen, aside froin the gênerai interest taken in the testimony 
with jreference to the facts. You hâve given it suCh patient attention 
that it does not seem to me necessary to go very far into the détails of 
the testimony. The counsel hâve very thoroughly and exhaustively pre- 
sented the several théories upon which a verdict ia asked at your hands. 
Now, what is the case, gentlemen? The plaintiff, a laborer, brings 
this action to recover danïages against the défendants for injuries which 
it is alleged he sustained by reason of the négligence of the défendants 
in the course of his employment; that is to say, he daims that the inju- 
ries he sustained were the natural conséquence of the négligence of the 
défendants; tbat their négligence was the proximate cause of his injury. 
It appears that the défendants were contractorsi— railroad contractors, 
principaHy,— and, in the spring of 1888 they had a contract to grade 
Bomewhere about 10 or l!? miles of the St. Paul & Duluth Railroad, 
straightening the traek; and in doii^ this it waa necessary to do consid- 
érable grading outside of the old track. , TJpon this work were several 
gangs of men under foremen, — at leasttwo; one under the charge of Ma- 
honey, (not a very la-tge gang,) the other, near Gladstone, under the 
charge of Murdock, in which gang the plaintiff worked. The work to be 
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performed by Murdock's gang near Gladstone was to make a eut through a 
hill, and fill up several hundred feet of low ground, partially marshy; 
and the manner of doing this work was by extending, as fast as the ex- 
cavation was nïade, trestles, and fiUing in thèse trestles according to 
their height, and thus making the grade continuons. The plaintiff was 
employed on the work about the 2d of April, 1888. I might say that 
in doing this work the défendants ander Murdock h ad menwho worked 
in the pit, men who worked on the dump, and a man by the name of 
Johnson who was assigned to frame the bents of the trestle-work which 
was to be put up, and erect it, and who, with the aid of other laborers, 
was to place stringers of différent length upon thèse bents; that upon 
this tempôrpry trèstle-work, what is called a "Petler" car railroad track 
was to be constructed, in order to bring out on it the cars, each of which 
contained about a cubic yard of dirt, excavated from the eut. The plain- 
tiffclaims that he was injured by the négligence of Murdock, who rep- 
resented the Company, in' sètting him to work upon an insecure and un- 
safe structure, (this trestle,) the érection of which Murdock had intrusted 
to Johnson j an employé; that Johnson was an incompétent person for 
the 'V)?prk; and that he is entitled to recover for the injuries sustained by 
reason of that négligence. The défendants deny that there was any nég- 
ligence oh their part; deny that Mr. Murdock, if the injuries resulted 
from bis négligence, was a représentative, — a vice^principal; also deny 
that Johnson was an incompétent person within their knowledge; and 
the défense urged is that, if there was any négligence, and the plaintiff 
was injured, it was either the négligence of himself or of bis co-employes 
working with him. 

The issues as presented by the pleadings, affirming and denying the 
fàcts, as I hâve stated to you, are to be determined upon the évidence 
which bas been introdueed t^ding to support the several claims, and 
the law as I deem it proper to give'you. You will thus see, gentlemen, 
that négligence is the gist of this action, and it may not be improper for 
me at this time to indicate to you what is négligence, — what is légal nég- 
ligence. Négligence is defined to be the failure to do what a reasonable 
and prudent person would ordinarily hâve done underthe circumstances 
of the particular situation, or doing what such a person, under the ex- 
isting circumstances, would not hâve done. That is the définition which 
commends itself to most courts as being concise and satisfactory. Now, 
this négligence being alleged, the burden of proof is upon the plaintiff, 
by the prépondérance of the évidence, to satisfy you that there was nég- 
ligence on the part of the défendants, or any one who represented them. 
This négligence cannot be presumed; it must be affirmatively proven, 
and it is to be determihéd by you upon the prépondérance of ail the évi- 
dence. It is not sufBcient that the plaintiff proves that he bas sustained 
damage by reason ofsomè' omission of the défendants; he must also 
prove that the défendants in such omission violated a légal duty or obli- 
gation which they owed the plaintiff by reason of the relation estab- 
lished between them of employer and employé. The défendants are not 
the insurers of the safety of the plaintiff. They do not guaranty abso- 
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lutely his safety, and it is necessary for the plaintiff to establish by évi- 
dence facts and circum stances from which it may fairly be inferred that 
his injury resulted from the want of some précaution which the défend- 
ants might and ought to hâve resorted to; and, in addition, the plaintiff 
should also show with reasonable certainty what particular précaution 
should hâve been taken by the défendants. To prove his case, so as to 
entitle the plaintiff to recover, he must satisfy you by the prépondérance 
of évidence— First, of défendants' négligence in failing to perform some 
duty which they owed him; second, that the défendants' négligence was 
the proximate cause of the injury which he sustained; and you hâve 
then what may be called, third, the question of the incompetency of 
Johnson^who, it is claimed, was a fellow-servant, and was, to défendants' 
knowledge, incompétent for the discharge of the work which he was set 
to in connection with the plaintiff; and, if those points are resolved in 
favor of the plaintiff, then another question will arise, to which I will 
call your attention hereafter. Now, what is the proximate cause? For 
the plaintiff' must prove that if he was injured, as claimed, the négli- 
gence of the défendants was the proximate cause of the injury, The 
proximate cause of an injury is that cause which immediately précèdes 
and directly produces the injury, without which the injury would not 
hâve occurred; and it is claimed hère that this injury was the natural 
séquence of the négligence of the défendants, without which it would not 
hâve occurred. 

This raises a question which it is necessary for me to instruct you 
upon, and that is, the duties of the employer (in this case the empîoy- 
ers) and the duties of the plaintiff. The law imposes upon the défendants 
the duty to use ordinary care to sélect and retain compétent servants or 
co-employes with the plaintiff, and not to subject him to the négligence 
of incompétent fellow-workmen; and also to exercise ordinary care to 
furnish a reasonably safe place for plaintiff to do his work, and a reason- 
ably safe structure upon which plaintiff was required to go to do his 
work, such as is reasonably calculated to insure safety when doing his 
work; also to use ordinary care to discover any defect, if such exist, in 
the structure upon which the plaintiff was required to go in performing 
his work; to use ordinary diligence to see that the place where the plain- 
tiff's work called him was in such condition as, from the nature of the 
work and of plaintiff's employment, he had a right to expect it would 
be kept; for the plaintiff had a right to assume that ail reasonable at- 
tention would be given by the défendants to his safety, so that he would 
not be earelessly and needlessly exposed to risks which might be avoided 
by the exercise of ordinary care and caution. I say "ordinary care," 
and it is necessary for me to define what is meant by ordinary care. Or- 
dinary care is defined to be that amount of care which an ordinarily 
prudent person would exercise under the same cireumstances; that is, 
such care as, taking into considération ail the exigencies of the particu- 
lar service, ought reasonably to be observed; and the claim hère, you 
vill recollect, gentlemen, is that this structure which has been exhibited 
to you in the models was insecure and unsafe, the bents and stringers 
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not pfopériy tîed, bracëd, ând bolted, so as to render it reasonably safe, 
and that the défendants, through Murdock, their représentative, as the 
plaintiîf claims» failed to exercise ordinary care and caution in making 
that tréstle-work safe. If the défendants hâve exercised, or if the évi- 
dence shows to your satisfaction that the défendants exereised, ail the 
càre and caution which; is imposed upon them for the safety of the plain- 
tifif in doing his work, the law does not hold them liable for a defect in 
thiô treStle or structure which could not be discovered by the exercise of 
reaèohable care; that is, even if this structure was insecure,, unsafe, and 
defective, the law does not hold the défendants liable for any such de- 
fect #bich was unknown to the;ii, and which could not be discovered 
by thetn in the exercise of reasonable care. Now, on the other hand, 
the plaintiff assumed certain risks by virtue of his contract of service, 
and the relation established between the défendants and himself. The 
plaintiff aôBUmed ail the risks incident to the character of the work which 
he was ënàployed to do, and, in the absence of any statute, (and we bave 
none la bur state relative to individuals or corporations, outside of rail- 
roads,)'there is included the risk of injury by the négligence of his fel- 
low-wbrktnen in the same common employrnent. The gênerai doctrine 
is well Settled that an employer is not liable for any injury to an em- 
ployé causéd by the négligence of a co-employe in the same common 
emplbym'ent. So it isnecessary for me to instruct you, who are fellow- 
workmen in the same common employrnent. Pellow-workmen are in a 
common employrnent when each of them is employed in a service or 
work ôf such a kind that ail theothers, in the exercise of ordinary sagao- 
ity, ought to be able to foresee, when accepting employrnent, that it may 
probably expose them to the risk in case he is négligent. I might say 
hère that the theory of plaintiff is that Murdock was a vice-principal, 
as it is calledj'-^a substitute of the défendants in charge of that work, — 
and that he Was not a co-employe; and that the rule which I hâve laid 
down to you with référence to the assuraption of risk on the part of the 
plaintiff dbes not applyto him, for he was not a co-employe of plain- 
tiff. The duties imposed by law upon the défendants, which I hâve 
stated to you with regard to sélection of workmen and a safe structure, 
cannot' be delegated by the employer to any one, whether a fellow-em- 
ploye of the injured party or not, so as to exempt the défendants from 
ail liability for injury Sustained by the négligent exercise of thèse du- 
iiies.- The duties may be delegated, but, if this is done, the person to 
whom they are delegated, and to whom the exécution of them are in- 
trusted, becomes the vice-principal or substitute of the employer, and, 
if he negligently performs them, and a workman of the common employ- 
rnent to whom: the master owes thèse duties is injured, he bas a right 
of action for damages on that account from the common employer; in 
other words, the employer is responsible for the négligence of an em- 
ployé who stands as his direct représentative, invested with his own au- 
thority over a particular business and over inferior employés, and the 
latter, when injured by such négligence, are not barred by the doctrine 
of fellow-employe, as I hâve stated it to you. 
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It is claimed, I say, on the part of the plaintiff, first, that Mr. Mur- 
dock was a vice-principal. Now when can a person be said or be called 
legally the vice-principal: of another, so as to make the employer respon- 
sible l'or his acts, — his négligent acts? In this case it is for you to de-r 
termine whether, as is claimed on the part of the plaintiff, Mr. Murdock 
•was the représentative of the défendants, and, if he was, whether the 
plaintiff bas satisfied you, by the prépondérance of évidence, that the 
injury occurred on account of his négligence. When a foreman of a 
gang is vested with the entire management, control, and supervision of 
a particular work to be done, so as to say not only what shall be donè, 
but how it shall be done, and he bas fuU power and authority to com- 
mand the men under him in the work, and the work is under his prac- 
tical direction and control', save and except as he may receive directions 
from time to time from his employer, and ordinarily there is no one else 
présent and authorized to superintend and direct the work of the men, 
then he represents the employer, — he stands for the employer. It is 
claimed that, within that principle, the foreman, Murdock, was the rep- 
résentative of the défendants. And you will recollect, gentlemen, that 
testimony bas been oflfered tending to show that Mr. Woods, of the firm 
of Woods & Lovejoy, one of the défendants hère, had the superintend- 
ency of this 12 miles — 10 or 12 miles — of road which was to be graded 
and built, and that occasionally, from time to time, — according to his 
own testimony, nearly every day, according to the testimony of others, 
twice or three times a week, — he visited thèse différent gangs of men,at 
least this gang under the charge of Murdock. Now, in regard to the 
claim made by plaintiff that Murdock was a vice-principal, if the pré- 
pondérance of ail the évidence satisfies you that the défendants delegated 
to Murdock, although he is called "foreman," the care and management 
of the work to be performed.at this eut, and the work to be performed 
by this gang was under the practical direction and control of Murdock, 
snbject only to the directions given by him personally, as the local fore- 
man, from time to time by the défendant Woods, and to the latter's 
oversight and examination, when he occasionally, or two or three times 
a week, came to the work, and if Murdock had the authority to employ 
and discharge the men working there in his gang, and had direct control 
of their movements so far as concerned the work in his charge, and that 
ordinarily there was no one else présent and authorized to superintend 
and direct the work or the laborers, then he represented the défendants, 
"He stood," as was expressed by a distinguished judge, "in their shoes, 
whether they fit him or not," and his négligence is so far the défendants' 
négligence that they are responsible to the plaintiff on account of it to 
the extent he was injured in conséquence thereof; in other words, if this 
work required care and oversight for the proper performance thereof, and 
the évidence satisfies you that Murdock for that purpose was placed in 
charge of it, and he was clothed with the duty of supervising and man- 
aging the work, and had the power of control and direction over the 
gang of men under him, including the plaintiff, in the détails of the 
work, and the plaintiff and others were required to obey his commands, 
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orders, and instructions, then, in executing that duty of control, direc- 
tion; supervision, and management, Murdock represents the défendants, 
and for his négligence in performance thereof the défendants are liable, 
if his négligence was the proximate cause of the plaintiff's injury, 
whether he is designated as a foreman, construction boss, or by any other 
name. 

On the other hand, if you should believe from the évidence that Mur- 
dock was simply a foreman of a gang in whieh the plaintifï was em- 
ployed, both he and plaintiff, as occasion required, working side by side, 
the former merely leading the work, and giving immédiate direction to 
it and to the men, sometimes in the présence of Mr. Woods, as super- 
intendent, then Murdock and plaintiff were fellow-employes in a com- 
mon employment, and défendants are not liable or responsible for Mur- 
dock's négligence. And if you believe that he was simply a foreman, 
as I hâve described to you, then the défendants would be entitled to a 
verdict in this case, unîess the plaintiff has proved that the défendants 
were négligent in the employment of an incompétent servant, who built 
the structure which it is claimed was unsafe, and that his négligence was 
the proximate cause of the injury, and unless there was contributory 
négligence on the part of fhe plaintiff himself, to which I shall briefly 
call your attention hereafter. You will recollect that one claim hère is 
that the défendants failed in their duty to employ a compétent person; 
thatis, that Johnson was an incompétent employé for the work to which 
he was assigned. It was the duty of the défendants, as I briefly stated 
to you, which they personally owed to the plaintiff, to use ordinary care 
to sélect fellow-employes of sufScient care and skill to make it probable 
that he would not be subjected to injury from their failure to possess 
thèse qualifies; and, if the défendants themselves, or any représentative 
who was authorized to employ the men, failed to perform this duty, 
they would be liable to the plaintiff for any injuries sustained in consé- 
quence of such négligence or incompetency on the part of fellow-work- 
men thus negligently employed as might be reasonably anticipated as 
not unlikely to happen from such incompetency, provided they knew 
of it, or could, by the exercise of ordinary care and caution on their 
part, hâve ascertained it. You bave heard the testimony, and I shall 
not repeat it, in regard to the competency and skill of the workman 
Johnson, who, ail the testimony tends to show, was designated to frame 
the bents, and' who, it is claimed on the part of plaintiff, the testimony 
further tends to show was designated as the person to erect them, with 
the assistance of other employés that he could call upon, and to place 
the stringers in position upon them, so that thèse Petler railroad tracks 
could be laid out for the purpose of the work. Now it is for you to 
détermine from ail the évidence, the burden of proof being upon the 
plaintiff, the alleged incompetency of Johnson, by the prépondérance of 
évidence, and also whether he was the person designated for that par- 
ticular work 6f putting that structure in condition, so that it could be 
operated as a teniporary trestle, upon whieh the dirt as excavated could 
be hauled out and filled in. Of course, if he was an incompétent per- 
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son, and his incompetency waa known to the défendants^ and if the in- 
jury to the plaintif! was occasioned by the négligence of the workman 
Johnson in that behalf, then the défendants would be responsible, and 
the plaintiff would be entitled to recover for such damages as you think 
he is justly entitled to under the circumstances of the case. But the 
mère fact that this thing fell down, even if you should believe that it 
was defective and unsafe, is not sufficient évidence to warrant you in 
finding that the défendants had knowledge that Johnson was an incom- 
pétent person for this service; that is, the mère fact that in this partic- 
ular instance the defect, if there was any defect or insecurity of the 
structure, was due toa failure of skill on the part of Johnson, thatalone 
is not sufiScient to warrant you in finding that the défendants knew that 
Johnson was an incompétent person. You must take ail the évidence 
in the case, and détermine what knowledge the défendants had preced- 
ing this work hère, before Johnson was employed by them, and from 
ail the évidence — ail the attending circumstances — décide and settle the 
issue as to whether he was incompétent for the work intrusted to him, 
and, if so, if défendants had knowledge of such incompetency. 

Now if you should find ail thèse issues in favor of plaintiff, or if you 
should find that Murdock was the vice-principal of the défendants, and 
that his négligence was the proximate cause of this injury, then the plain- 
tiff wovild bé entitled to a verdict; or if you should find that, on the 
other hand, Murdock was a mère foreman. and not a vice-principal, but 
that the défendants were négligent in employing Johnson, an incompé- 
tent person, and that his injuries were caused by such négligence, then 
the plaintiff would also be entitled to a verdict, unless he himself was 
guilty of négligence which contributed to cause his injury. If Lind- 
vall went out upon that structure before the time of this accident, as it 
is claimed, several times, and if he worked upon the dump in view of 
it, and knew what was going on there, it was his duty to exercise care 
and caution on his part to avgid any danger, and it was his duty to see 
that he was not exposing himself unnecessarily to danger in doing this 
work. It is true that he had a right to rely upon the superior informa- 
tion of the défendants, or the person who represented them, or Johnson, 
if you believe that he was designated to put up this structure; but if 
you believe that, by the exercise of reasonable care and caution en his 
part, he raight hâve discovered that this structure was unsafe, if you 
should believe that it was unsafe, and nevertheless went out upon the 
structure, then he contributed to his own injury, and he cannot recover, 
though you should find that the défendants themselves were négligent. 

Now, gentlemen, I think I hâve presented this case to you pretty 
thoroughly, so far as the claim made and the théories advanced by the 
plaintiff and the défendants. If you should corne to the conclusion 
that the évidence proves no négligence on the part of the défendants, 
then they are entitled to a verdict. If, on the other hand, you be- 
lieve that the prépondérance of évidence proves négligence on the 
part of the défendants, then the plaintiff would be entitled to a ver- 
dict, unless guilty of contributory négligence, and the question then 
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is' presèfatedij ^hàt'ateipunt èhould' thé pkintiff recoverifor the injuries 
sustaînèdf'Therê'até certain éléments which the jury are to take 
into-consMeration in determining the aniount the plaintiff, iiijured un- 
der 6uch: ciroumstaùceB, should recover, if he has sàtisfied thé jury 
that his injurywas''âustained by the négligence of a person who owed 
him â légal duty , and ithey are ail foùnded upon compensation. Noth- 
ing elseVg«(itleraen, but compensation for the injuriés sustained is the 
plaintiff entitled to recover. Of course that, to some estent, is left to 
the souiid judgment and discrétion of the jury, baâed upon ail the évi- 
dence in the Case, and the facts disclosed during the progress of the trial. 
Of course the plaintiff is entitled to compensation for loss of time on 
account of the injuries Sustained. He is further entitled to compensa- 
tion for paiti ïind suffering. Now that must be left entirély to the jury. 
What wotild i3ompensate a person for pain and suffering? You cannot 
measure it' in dollars and cents; at least it must be left to the sound dis- 
crétion ©f thfe jury, and their sound judgment, bearing in mind ail the 
time that'itis a compensation, and not what may be called "smart 
money," which heis entitled to receive. He is also entitled to compen- 
sation for any temporary disability, temporary injury, or permanent in- 
jury, and the testimony hère tends to show that he at least never will 
regain bis eye-sight; also, what impairment there may be.to his bodily 
strength, for the évidence hère discloses beyond any dispute that one 
leg is shorter than it was. He is not the same man thàt he was before 
the injUïy. At the same time you must graduate, or at least measure, 
the damages on the theory of compensation only; that being left to your 
sound discrétion, gentlemen. It is for you to say on the whole case, if 
you believe the plaintiff is entitled to a verdict, what amount will com- 
pensate him for the injûry, bearing in mind that you are to décide this 
case upon the strict légal rights of the parties and the cold facts which 
hâve been developed hère in testimony, not upon sympathy for the 
plaintiff, who is in affliction. That is not an élément to be taken into 
considération by the jury, for jurors and courts would be less than hu- 
man if they did not sympathize with a fellow-man in affliction. You 
can take the case, gentlemen. 

The Jur; returned a verdict for plaintiff for $3,800. 



Latham t). Davis. 
(CTrcwtt Court, D. Colorado. February S, 1891.) 

1. Sale— Rbsoission. 

Where a seller of personal property, by a contract which provides that the titla 
sball remain in him until payment of the prlce, bas recelved in part payment otber 
goods, he cannot, on refusai of the pnrcbaser to pay the balance, mai ntain repleviu 
for the goods sold, wlthout flrst returning the goods recelved in part payment. 

2. Same— Rbplbtin — Eleadino. 

In such an action défendant cannot allège couuter-olaims for damage for plain- 
tifC's failure to perform the contract of sale. 
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At Law. 

R. D. Thompson, for plaintifF. 

Chas. Cavender, for défendant. 

Hallktt, J., (proUy.) September 28, 1889, plaîntîff sold to défend- 
ant a printing-press and other materials, to be delivered on or before Oc- 
tober 21st in the same year. Défendant agreed to pay therefor the sum 
of $2,763 in cash, and a press and other material then used by défend- 
ant at Lead ville. The machinery was set up for use, and défendant de- 
livered' to plaintifif that which was to be given in exchange for the other, 
but refused to make the cash payment, alleging that plaintiflF did not 
comply with his contract. Thereupon plaintiff brought this action of 
replevin, claiming that the sale was conditional, and that he still holds 
tbe title to the property. The contract of sale, in so far as it relates to 
this controversy, is as follows: 

"H. H. Latham hereby agrées to sell, for the sum of $2,763.00 cash, and 
second-hand machinery, as below, to C. C. Davis & Ce, of Leadville, Colc, 
the following printing material, to be delivered f. o. b. cars at Birmingham, 
Conn., & Chicago, 111s., on or before the 21st of October, 1889, warranted 
free fiom defeotive workmanship or material: One (1) 39x52 Whitlock, 2 
révolution, front delivery. No. 0; 2 relier eylinder press, with steam tixtares 
complète; 2 sets roller stocks; 2 relier moulds; wrenehes; rubber blanket; 
side-gauge feeder-stands; cuttingattachmentfor press, and counting machine; 
one 36-inch champion power paper cutter; one(l) Stonemetz foldlng machine, 
to attach to press, with paster and trimmer, steam and overhead fixtures, 
(second-hand.) H. H. Latham agrées to furnish man to superintènd aetting 
up new machinery, and to superintènd taking down and shipping old ma- 
chinery; C. C. Davis & Co. to pay his railroad fare to and from Denver, and 
board him while in Leadville, and to pay ail necessary expenses outside of 
man's time, — the above machinery to be furnished for $2,763.00 cash ; and 
one (1) 33x50 Chicago Taylor drum eylinder press; one (1) 30-inch Gem lever 
paper cutter; and one (1) J. H. Hoole & Cb.paging and numbering machine, 
with two {2)bra8s heads; and ail steam and overhead fixtures belonging to 
second-hand machines, except one counter-shaft cône and puUey for cuttihg 
macliine. Cash payment to be made as soon as machinery is up, in motion, 
and working satisfactory. If folding machine will not do the work on paper 
after a fair trial, H. H. Latham is to furnish one that will do so, free ot ail 
expense whatsoever to C. C. Davis & Co. Machines guarantied to be first 
class in every respect, and to do as good work as machines of same descrip- 
tion and size of other ârst-class manufacture. It is further agreed that the 
title to said property shall remain in the seller until the purchase price has 
been fully paid; and, in case of any defauit in any of the terms of this con- 
tract, the seller shall hâve therigbt totake immédiate possession of said prop- 
erty. TJpon the payment of the purchase prîce in cash, It. H. Latham agrées 
to exécute and deliver a good and sufEicient bill of sale of tbe above-described 
property. " 

The agreement clearly supports the plaintiff's position, but the ques- 
tion is whether he can reclaim the property without returning the press 
and other materials which he received in part payment for it. By some 
courts it is held that under an agreement of this kind the buyer forfeits 
ail partial payments upon failure to complète the contract, and is bound 
to surrender the property on demand. fleckv. Warner, 25 Kan. 492. 
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The better rule, however, seems to be that in reclaiming the property 
the seller rescinda the con tract of sale in so far as it bas been executed, 
and is thereupon bound to restore to the buyer anything that he may 
hâve received in the way of payment. Hamilton v. Manufacturing Co., 
54 IliJ 37Ï; Mm y.Boberts, 48 Conn. 268; Preslon v.Whitney, 23 Mich. 
260. This rule seems to be especially applicable to a case of this kind, 
in which property is given in exchange of the same général character as 
that purchased. Having obtained possession of defendant's old press 
and material at the time the new machinery was set up, if in this action 
plaintiff can take the new press without returning the other, défendant 
will bave nothing with which to print his newspaper. The rule relates 
only to money and property given in payment for the property pur- 
chased, as to which the seller ought to put the buyer in the position he 
held when the contract- was made. It does not in any way relate to ful- 
fillment of the contract, or damages for failure therein, and therefore ail 
that is alleged by défendant in his three answers (which he calls coun- 
ter-claims) as damages for breach of the contract — as that the machinery 
was not delivered in tiihe; that at plaintiff's request he furnished some 
part of the materials used; that the machinery was not of the kind or 
capacity sold; and the like — arenotwithin the rule. Such défenses are 
not admissible in this form of action. The question hère is the right 
of possession, and whether it is in plaintiff or défendant. Ali other 
matters are to be settled in another form of action, which is adapted to 
the recovéry of money. It is diffieult to conçoive of a counter-claim in 
an action of replevin; but, if such pleading may be allô wed in any case, 
there is nothing: to support it in this case. Under the contract, défend- 
ant mày insist upon having his press and materials again as a condition 
to relinquishing that which he purchased; but this is not in the way of 
counter-elaim, but a matter of défense simply. The demurrer will be 
sustailved, and défendant will hâve leave to amend, so as to présent the 
single matter of defeiise, as indioated. 



Umited States v. HalIi. 

(DlstrUlt Court, S. D. Oeorgla, W. D. November 21, 1890.) 

Pebjuet — What Conbtitutbs. 

Where a subpœna duces teoum has been issued to a witness, requlring Mm to 
produde a deed therein described, and he auswers orally under oath before the 
court that he had no such deed, and never had it, and it further appears that 
the deed he was required to produce was alleged to hâve been furnished him by 
the prlsoner, if, on the trial of a traverse to the answer made by the respondent 
to the sxûypcena duces teaum, thé prlsoner testifled that he had furnished or de- 
livered the respondent no such deed, his testimony would be in a matter material 
to the issue soformed, an d, If he testifled falsely, not bélieving his testimony to 
be true, he wpnld be guilty of perjury. 

Same — Kvidbncb. 

Before tHe jury are authorize4 tO convlot the défendant on a charge of perjury, 
they mnst be satisfled from the testimony of one witness, wIth corroborating cir- 
cumstances, or from the testimony of more than one witness, that the prlsoner 
swore ànd testifled falsely, not bélieving his testimony to be true. 
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8. Bame. 

The évidence must be something more than sufflcient to counterbalance thé oath 
of the prisoner and the légal presumption ol hls- innocence. The oath of the ao- 
cusing witness, therefore, will not avall to convict, unless it be strongly corrob- 
orated by other independent circumstances; but the jury wiU be justified in oon- 
victing upon the testimony of a single crédible witness so corroborated. 

4. SAME — COEROBOBATION. 

In a case of perjury, every material allégation in the indictment may be shown 
by a single witness except the allégation that the évidence of the prisoner in ques- 
tion was f aise, and that he did not believe it to be tnie. The deed in question being 
a forgery, it is material to show, as a circumstance of corroboration of the testi- 
mony of the aocnsing witness, that it was in the handwrîtiug of the prisoner, that 
the latter was extensively engaged in forging, and causing to be f orged, deeds to 
lands in thàt portion of the state. 
6, Ckedibimtt of Witness. 

The question whether a witness Is impeached or not Is for the jury to answer, 
and, though he swore differently on a former trial, if this was done uader duress 
of bodily harm, it may not aftect his testimony. 

6. Same — Impeachmbnt. 

Where the law obliges a party to call a witness, the party oalling him Is not pre- 
cluded f rom proving the truthfnlness of any particular fact by any other compé- 
tent testimony in direct contradiction to what such witness may hâve testified, and 
this is not only where it appears that the witness was intentionally mistaken, but 
even where the évidence may coUaterally hâve the eftect of shôwing that he was 
generally unworthy of belief . 

7. Tbial — Instructions. 

Power of judges in the fédéral courts to snm up the évidence discussed, but de- 
clared merely advisory, and not intended to fetter the exercise of the independent 
judgment of the jury. It is the right and duty of the court to aid the jury "to re- 
call the testimony to their recollection by collating its détails, by suggesting 
grounds of préférence where there is contradiction, by directing their attention to 
the most important facts, by eliminating true points of inquiry, by resolving the 
évidence, however complicated, into its simplest éléments, and by showing the 
bearlng of its several parts, and their combined eftect, stripped of every consid- 
ération which might otherwise mislead or confuse them. How this duty shall be 
performed depenas in every case upon the discrétion of the judge. There is noue 
more important resta upon those who préside at jury trials. Constituted as juries 
are, it is frequently impossible for them to discharge their functions wisely and 
well without this aid. In such cases chance, mistake, or caprice may détermine 
the resuit. " NuM v. Burrowa, 91 IT. S. 439. 

8. Same — Akgbments op Counsel. 

Duty of the jury to discard improper and misleadihg appeàls, adverted ta 
{Syllabus by the Court.) 

Indictment for Perjury. 

John L. Hardeman, Spécial Asst. U. S. Atty. 

Bacon & Rutherford and Dessau <fc Bartlett, for défendant. 

Speer, J., (charging jury.') The laws of the United States provide 
that every person who, having been sworn conformably to law that he 
will testify truly, doe.s, willfuUy, and contrary to such oath, state any 
material matter which he does not believe to be true, he shall be held 
guilty of perjury, and, on conviction, shall be punished therefor. The 
prisoner, Luther A. Hall, has been indicted for an alleged violation of 
this law. To that indictment he has pleaded not guilty, and thus the 
charge preferred by the grand jury, with his plea thereon, présents for 
your détermination, under the rules of law, the issue now on trial. The 
crime of perjury is a crime against public justice. It is a fundamental 
principle in ail judicial investigations— that is, in ail trials before the 
courts — that in the ascertainment of the truth of the matter in contro- 
versy Society must rely upon the respect and obligation which the 
v.44F.no.l2 — 55 
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solemn oath, administered in acoprdance with law, will hâve in the mind 
and conscience pf tlie witness. This crime was not originally punish- 
ablé bjr the courts of law. It was deemed in the âges past a sin, rather 
than a' crime, and its punishment wàs supposed to réside with the of- 
fended Deity, who had been solemnly invoked, and the solemn invoca- 
tion to whom had been disregarded. But for several centuries past the 
crime has been triable and punishable in the courts, and the statute 
which the prisoner at the bar is charged to hâve violated was enacted 
immediately after the organization of our government, to-wit, in the year 
1790. I am sure that ail the occurrences of this lengthy trial hâve given 
to you, if you did not possess it in its outset, an adéquate impression of 
the importance and gravity of the accusation, as well to the prisoner as to 
the community. It was well said to the Athenians, by the orator Lycurgus 
that no country can subsist a twelve-month where an oath is not thought 
binding, for the want of it must necessarily dissolve society. I allude 
to the gravity of the offense with which the prisoner stands charged, not 
to justity or arouse any undue anxiety or excitement in your minds, but 
to make you, if I can, thoroughly appreciate the magnitude of the issue 
on trial as it may affect the prisoner, and society as well. While I in- 
voke your anxious and impartial attention to the entire case as it has 
been and will be submitted, I caution you against confusing the ques- 
tion of guilt or innocence with the magnitude of the charge, or its con- 
séquences to any, or to ail. You will be careful, gentlemen, to observe 
the several éléments necessary to coilstitute the crime of perjury. First, 
the oath must hâve been taken before a tribunal compétent to adminis- 
ter the same, and in a case in which the law of the United States au- 
thorizes an oath to be admistered. The oath must be that the person 
taking it will testify truly. Having been so sworn, the person testify- 
ing must willfully, and 'contrary tO bis oath, state or testify to a mate- 
rial matter which he does not believe to be true. By the language "ma- 
terial matter" is meant évidence or testimony material to the issue then 
on trial. In such case, a person so lawfully sworn, who willfully, and 
contrary to his oath, states or subscribes any material matter which he 
does not believe to be true, is guilty of perjury. Now, let us first in- 
quire whether, in the case before the court, the government has shown 
té the jury that the prisoner, Luther A. Hall, has been placed, by his 
conduct, in the attitude, in which we may rightfully inquire whether bis 
testimony, about which the trial is had, was false, and not believed by 
him to be true. It is charged in the indictment that he was sworn as 
a witness on the trial of the traverse to an answer made by one Judge 
Goodwin to a subpœna duces tecum; that the trial was had upon the hear- 
ing of a rule brought by Norman W. Dodge against Luther A. Hall for 
an alleged violation and contempt of a decree of the circuit court of the 
United States for this district. It is further charged in the indictment 
that the oath was taken before the judge of this court, who was then 
presiding in said circuit court. Now, gentlemen, I charge you, as a 
matter ot law, that the circuit court of the United States for this district 
and circuit is a tribunal compétent to administer an oath; that the judge 
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of thîs court has lawful power and authority to prèéide in the said cir- 
cuit court of the United States, and had such authority at the time re- 
ferred to in the bill of indictment, and on the trial of the proceeding 
tlierein described, between Norman W. Dodge and Luther A. Hall. I 
charge you further that, in hearing the answer of a witness to a subpœna 
duces tecum, and on the trial of a traverse to such answer, there is before 
the court a case, in which a Jaw of the United, States authorizes an oath 
to be administered. I charge you furth«r that, if you believe from the 
évidence that the prisoner, at the timeand on the issue described in the 
indictment, was sworn in the usual raanner, the method of administer- 
'ing the oath is a sufficient compliance with the law. I charge you fur- 
ther, if you find from the évidence that a mbpos/ia duces tecwm was 
issued to one Judge Goodwin, requiring him to produce a deed therein 
described before the court, on a day certain, and he answered that he 
had no such deed, and it further appears Irora the évidence that the 
deed he was required to produce was alleged to hâve been furnished 
him by the prisoner; and if it further appears that on the trial of the 
traverse to the said answer, that the party taking out the subpœna in- 
sisted, by évidence and otherwise, that the deed sought to be produced 
was furnished Goodwin by the prisoner, if then the prisoner testified 
that he had furnished or delivered Goodwin no such deed, his testi- 
mony on the occasion described would be in a matter material to the 
issue. It foUows, therefore, that if, on the trial of a traverse to the an- 
swer made to a subpœna duces tecum issued in the proceeding and man- 
ner described in the indictment, the défendant testified, after haviug 
been sworn, it will then be the duty of the jury to ascertain whether it 
be true, as charged in the indictment, that the prisoner testified, and, 
if he testified, whether he testified falsely, not believing his testimony 
to be true. Did the prisoner testify? To ascertain this you will look 
to the testimony. A stenographer, Mr. Richter, who took the testimony 
in short-hand, testified as foUows: 

"I took the testimony of ail the witnesses introduced, with the exception 
of the tirst two or three. I took the testimony of Mr. Hall. Question. Did 
you take tlie testimony on the hearing of the suhpœna dttoes tecum against 
Judge Goodwin? Answer. Yes, sir. Q. Did you take the testimony of Mr. 
Hall on thiit proceeding? A. Yes, sir. Q. Jiiat state to the court wiiether 
you recall that testimony, so as to give it, or wlietlier you hâve your notes. 
A. I hâve my notes. Q. Cau you read those notes ? A. Yes, sir." 

The witness reads from his notes taken on the trial of the traverse to 
Goodwin's answer. 

"Luther A. Hall sworn. Direct examination by Mr. Erwin: Mr. Hall, 
state whether or not you ever furnished a deed answering to the description in 
this subpœna issued to Judge Goodwin. Answer, I ne ver did. Question. 
State whether or not you ever witnessed a deed as notary public from any 
one to Judge Goodwin. A No, sir. Ç. To the two lots 286 & 315? A. 'No, 
sir; and no man has ever seen any such deed in his possession, I know 
that I never delivered him any, never witnessed any, and never had any 
land transactions with him whatever, and any statement to the contrary is 
false.» 



868 FEDERAL REPORTER , Vol. 44. 

The witness L. M. Erwin in substance testified as did the witness 
Richter; and in fact it is agreed by counsel for the prosecution and for the 
défense that the transcript from the notes of the witness Richter, taken on 
the hearing before the circuit court, is substantially a correct récital of 
the testimony then given. You may therefore conclude that the pris- 
oner, after being duly sworn before a compétent tribunal to testify truly, 
did, in a case where, by a law of the United States, it was authorized to 
administer the oath, testify to a matter material to the issue, and the 
question remains for your décision, did he, as the indictment charges, 
testify willfully and falsely to what he did not believe to be true? If he _ 
did, he is guilty of perjurj'. If he did not, or if you hâve a reasonable 
doubt, which I shaÛ presently define to you, whether he did or not, he 
should be acquitted. 

In ail trials for perjury it is a rule of évidence, founded upon obvious 
reasons, that the testimony of a single witness is not sufficient to convict. 
There must be corroboration of his évidence in some material particular, 
either by the testimony of another witness, or other witnesses, or by 
other évidence of a documentary or circumstantial character, which pos- 
sesses a sufficient corroborative effect. This rule is founded on substan- 
tial justice, because, if the testimony of the prisoner upon which perjury 
is assigned were opposed by the testimony of a single witness, it would 
be mèrely oath against oath. It is not true, however, that two wit- 
nesses are essentially requisite to disprove the particular fact sworn to; 
for, if any material circumstance, such as the defendant's own letters and 
déclarations, be proved most clearly by other witnesses in confirmation 
of the witnçss who gives the direct testimony to show the perjury, such 
material circumstance may turn the scale and warrant a conviction. It 
is not neeessary, moreover, that every fact which goes to make up the 
assignment of perjury should be disproved by two witnesses, for the tes- 
timony of a single witness is sufficient to prove that the défendant swore 
as is alleged in the indictment; and there hâve been cases where living 
witnesses were dispensed with altogether, in a prosecution for perjury, 
as in a case where the false swearing is directly disproved by document- 
ary or written testimony, springing directly from the défendant, with 
circumstances showing his corrupt intent. In the case at bar, however, 
before you can convict the défendant, you must be satisfied, from the 
testimony of one witness, with corroborating circumstances, or from the 
testimony of more than one witness, that the prisoner swore and testi- 
fied falsely, not believing his testimony to be true, and in the manner 
as charged in the indictment. It was formerly the law that two wit- 
nesses were neeessary to show the crime of perjury, but this rule bas 
long since been modified. The rule now is that the évidence must be 
something more than sufficient to counterbalance the oath of the pris- 
oner, and the légal presumption of his innocence. The oath of the ac- 
çusing witness, therefore, will not avail to convict unless it be corrobo- 
rated by other independent circumstances. But, gentlemen, it is not 
correct to say that thèse additional circumstances must necessarily be 
equal to the testimony of another witness. The oath of the prisoner rel- 
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ative to which the charge of perjury is made is given the effect of that 
of the testimony of a crédible witness. If, therefore, another crédible 
■witness is opposed in his testimony to the oath of the prisoner, the 
scale of évidence will be exactly balanced, and this equilibrium or even- 
ness in the testimony must be destroyed by material and independent 
évidence before the party can be convicted, This additional evidencev 
M'hether proceeding from letters or documents, or any évidence of other 
circumstances, is not required to be so strong that, standing alone, it 
would justify a conviction; but it must be at least strongly corrobora tive 
of the testimony of the accusing witness. Now, gentlemen, to apply this 
rule to the facts of this case. If you should believe from the évidence 
that a crédible witness, as introduced by the government, — we will say, 
for illustration, Mr. Charles H. Peacock, — bas satisfactorily shown to 
you that the deed in controversy in this case was in the possession of 
Judge Goodwin, and was in the handwriting of Luther A. Hall, with 
such circumstances as would justify you in crediting that witness, al- 
though you might crédit it, this would not justify you in convicting the 
prisoner, unless there were other circumstances material which had the 
effec Ito corroborate the testimony of Mr. Peacock. The term "corrobo- 
rate the accusing witness" means to make strong; to strengthen; to sup- 
port; to tend to estâblish the truth of the statement of the accusing wit- 
ness. If, therefore, you ônd in the évidence other independent circum- 
stances in addition to the testimony of a crédible accusing witness, which 
circumstances are material to the issue, — that is, relate to and throw light 
bn the question whether or not the deed mentioned in the indictment 
was made and delivered ascharged, — if thèse circumstances are sufBcient 
to strengthen, to establish, and support the truth of the testimony of the 
accusing witness, you would be justified in convicting the défendant on 
the testimony of the single accusing witness so eorroborated. Moreover, 
gentlemen, it is not true as insisted that the testimony of the single accus- 
ing witness in a charge of perjury stands upon the same footing as the tes- 
timony of an accomplice. There is a decided différence in principle in the 
rule where any crédible witness testifies and where a participant in crime 
■ — in other words, an accomplice — testifies. The conditions are entirely 
différent. An accomplice, who is a criminal because of his crimCj while 
not incompétent, is discredited, generally, unless his testimony is con- 
firmed so as to show its truth. The testimony of a single accusing wit- 
ness in a case of perjury is not discredited by the law, but is merely, 
upon principles of common justice, held to be balanced by the oath of 
the prisoner. The corroborating circumstances in the case of an accom- 
plice must confirmatively show the truth of his évidence. The corrob- 
orating circumstances to the testimony of a single accusing witness in a 
case of perjury, in the language of Mr. Greenleaf in his famous work on 
Evidence, must be sufficient to destroy the equilibrium between the tes- 
timony of that witness and the oath of the prisoner. It is true, also, 
that in a case of perjury every material allégation in the indictmetit 
may be shown by a single witness, except the allégation that the evi- 
dence of the prisoner in question was false, and that he did nbt beliève it 
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tp be true. This, howaveri must be shown by two witnesses, or by oûe 
witness with eircumstandes of satisfactory corroboration. Now, what is 
the testimony of Mr. 0. H. Peacock, the witness whom the government 
insists is a crédible accusing witness? You remember the testimony of 
the prisoner, L. A. Hall. I wili now read you, from the transeript of 
the sténographie report in this case, a portion of the testimony of Pea- 
cock on bis direct examina tion: 

"Mr. C. H. Peacock, rècalled. Mr. Bardeman. Where do you réside, 
Mr. Peacock? Answer. In Eastman. Question. How long hâve you lived 
there? A. 14years. Q. What isyour occupation? A. lam merchandising, 
farming, and in the naval atoie business. Q. Previous to your entering that 
business, were you in any other? A. I hâve been merchandising, sir, for 
14 years. Q. Hâve you ever held any other position there? A. Yes, sir; I 
was county treasurer for six years. Q. Any other office? (Objections of 
counsel.) Q. Was there any otiier position you held there? A. I was treas- 
urer of the town council for one year. Ç. Any other? A. I was assistant 
postmaster for 3 years, I tliink, sir, ami 5 months. Q. What opportunities 
hâve you had for becoming acquainted with tlie handwriting of Luther A. 
Hall? A. I hâve seen a great many notices that he wrote, and seen a great 
deal of his handwriting, and seen deeds that he wrote; seen applications he 
made for money orders. Q, Do you know Judge Goodwin? A, Yes, sir. 
Q. Just state whether or not you ever saw any deed in iiis possession to cer- 
tain lots of land. A. I hâve seen it. Ç. What lots weré those? A. 286 & 
315. Q. What district were tUose two lots in? A. 16th, is my recollection. 
Q. What county? A. Dodge county. Q. Who was the grantee In that deed, 
— to whora was it inade? A. Judge Goodwin. Q. By whom did it purport 
tobesigned? A. William Sullivan. Ç. Who is William Sullivan, — do you 
know him? A. No, sir; Idon't. Q. What names were signed as witnesses 
to that deed? A. John D. Smith and L. A. Hall, notary public of Dodge 
county. Q. In whose handwriting was that deed made? A. I recognized it 
as Col. Hall'S handwriting. Q. When was it that Judge Goodwin showed 
you this deed? A. Some time in the early part of the year, April or May. 
Q. Wliich May? A. ïhis year, 1890. It was prior to the time we came up 
hère this summer. Q. Was that a written deed or not? A. It was a printed 
forra, and fliled out, sir. Q. 1 will ask you if there was anythin^ that you 
Doticed aboutthat blank? A. Yes, sir. Q. What was it?- A. In reading 
the deed I saw it was from William Sullivan, and I then turned and saw — 
I wanted to see — the county that Sullivan lived in, but the county was blank. 
Q. Anylhing about the blank itself? A. Yes, sir; I noticed on the margin 
of the deed it was the «Times Journal Printing Company.' Q. I will ask 
you to look at that paper, if you please, sir. A. Yes, sir; this is about the 
same thing; it was on the margin of the deed, • Times Journal Printing Com- 
pany, ' Eastman. Ç. Where is that paper printed? 4. In Eastman." 

This witness also testified, at another time, that he was in error as to 
the date when he saw that deed in the possession of Judge Goodwin; 
that he had refreshed his memory, since giving his testimony, which I 
hâve just read, by référence to a mémorandum in his possession. Then 
he changed his testimony upon that subject so as to indicate the incident 
as occurring some time in the fall of last year. This was not ail the testi- 
mony Mr. Peacock gave, but it is the material portion, which I think 
proper to read to you at this time. Other portions of his testimony, as 
I shall presently explain to you, are also material. I read this évidence, 
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as it is proper to do in a court of the United States, merely to assist the 
jury, and net to conclude them. You must remember ail of the testi- 
niony for yourselves; that is peculiarly your province, — ^peculiarly your 
duty. New, if you believe that Mr. Peacock is a crédible witness, it is 
your duty to consider his testimony, which I bave just read to you. A 
jury bas no rigbt to disregard the testimony of a witness otberwise crédi- 
ble, and which is intelligent, unless it is impeached in some one or more 
of the methods pointed out by the law. You hâve before you, then, in 
the event you regard it crédible, the évidence of Peacock that he saw the 
deed described in the indictment, and in the bandwriting of Luther A. 
Hall, the prisoner, in the possession of Judge Goodwin in the fall oflast 
year. You bave it from the same source that the witness offered Good- 
win from $75 to $100 to obtain the possession of that deed. Now, 
gentlemen, is this testimony of Mr. Peacock so corroborated by other 
material circumstances as will support and strengthen it, so as to destroy 
the equilibrium between it and the testimony of the prisoner, on which 
the perjury is assigned? If it is, and if, when so corroborated, you be- 
lieve it to be true, you will be justified in convicting the prisoner, not- 
withstanding the fact that other witnesses who may hâve testified for the 
prosecution are of doubtful truthfulness. Qf course, if he is not crédi- 
ble, if his testimony is of that sort that you cannot, acting under your 
oaths, accept it, or, if crédible, if it is not corroborated by other inde- 
pendent material circumstances which strongly tend to establish its 
truth, you cannot upon it convict the prisoner, and you must, in that 
event, acquit the prisoner, unless the testimony of the other witnesses is 
sufEcient to turn the scale in behalf of the government. This being 
true, it will be your duty to inquire if there is, in the évidence which 
bas been submitted to you, sufficient circumstances of corroboration so 
to turn the scale, and satisfy you that the testimony of Peacock is true, 
and that the testimony of the prisoner, upon which peijury is assigned, 
was false, and that he did not believe it to be true. Now what are the 
circumstances of corroboration upon which the prosecution relies? So 
far as I can I will allude to them in the order in which the proof was 
oflfered. It is in évidence that the prisoner was a défendant to a bill in 
equity in the circuit court of the United States, and that by decree of 
that court he was, in thé year 1885, restrained with others from any in- 
terférence with the lands of the Dodges in this district. That bill and 
the decree is in évidence before you. From this you will be justified in 
concluding that the défendant had, previously to that decree, been inter- 
fering with the lands of the Messrs. Dodge, and that the action of the 
court was necessary in order to protect the plaintiffs in the bill in their 
property rights. It is in proof that a Mr. Doughtry bas testified that 
in the latter part of the year 1889 he met the prisoner on the railroaJ 
near Rochelle, and that tbe prisoner told him he would bave a man on 
every one of the Dodge lots before Christmas. It is in évidence that 
thèse lots, 316 and 286, in the sixteenth district of Dodge county, were 
Dodge lots, and it appears from the decree that the défendant was en- 
joined from any interférence with them. It appears further from the 
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évidence that tîie person (Judge Goodwin) to whom the government in- 
sists the prisoner made the deed which Mr. Peacock says he saw, did 
actually go into possession of the lots 286 and 315, and did make im- 
proyements thereon, siich as building houses and clearing lands. This 
évidence is not contradicted, and a portion of the improvements and 
clearings, according to the testimony of a Mr. McRimmon, hâve been 
seen and examined since this trial began. According to the testimony 
qf this witness, from the appearance of the houses, they would seem to 
be about a year old. It is also in évidence that at dates approximating 
the period when the witness Peacock, testifies that he saw this deed in the 
handwriting of Luther A. Hall, and in the possession of Goodwin, that 
the prisoner made other deeds of a similar description, written on blanks 
similar to that on which the deed in dispute was said by Mr. Peacock 
to hâve been written, to one Joël Mullis, and anothertoone G. W. Evans, 
and other deeds, with the exception of one lot, being to lots belonging 
to the Podges, and with which the prisoner was enjoined from interfer- 
ing. The testimony of the witnesses Mullis, Wilkerson, and Evans was 
substantially the same. They had heard that the prisoner was "issuing" 
lands, or "giving out" lands, or "furnishing lands on good terras." They 
went to hira at his office in Eastman, at least Mullis and Evans did, 
if their testimony is entitled to your crédit, and it is not disputed, save 
by the testimony of the défendant himself, to which I shall presently 
advert. Another witness, a Mr. Cooper, testified to similar facts. His 
testimony related to lot 281 in the sixteenth district of Dodge county. 
He testified that he went to the oiSce of the prisoner; that the prisoner 
said to him: 

"If I [the witness Cooper] would go in possession of any of thèse lots, he 
would furnish me with that title, and, if I had any trouble in it, he would 
défend me for one-half of the land; in other words, he would défend me for 
one hundred dollars." 

' In answer to a question in regard to how inuch land, Mr. Cooper testi- 
fied: "He said take as much as I wanted; justso I didn'ttakeenough, I 
forgetthe amountof it, so it might be kept out of thellnited States court." 
The witness stated that this conversation took place about the last of 
September or the first of October of last year, 1889. The witness stated 
that he lived within a mile of Eastman, and was a farmer. This witness 
produced no deed, but testified to the number of the lot by référence to 
a mémorandum he had made from a sworn statement he had given some 
tinie after the alleged transaction. G. W. Evans and Joël Mullis both 
gave testimony to identify the deed, which they swear the prisoner. Hall, 
furnished them. Thèse deeds are in évidence before y ou. There is évi- 
dence, which, if crédible, tends to show that thèse papers are in the 
handwriting of the prisoner throughout, — signatures, names of subscrib- 
ing witnesses, as well as the body of the deed. It is insisted by the 
government that an inspection of thèse deeds by the jury will show their 
spurious and criminal eharacter, and that they are in ail respects in the 
handwriting of the prisoner. The prisoner himself, so far as I now re- 
member,— and if I am wrong the jury will correct me, — made no refer- 
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€nce in his testimony to the alleged transaction with Cooper, and, if I 
am right, the testimony of Mr. Cooper is uncontradicted. As to the 
MuUis and Wilkerson transaction, and the Evans transaction, the pris- 
oner tJtated that he drew the deeds as an attorney at law, but that they 
were signed by the makers, whose names purport to be attachedj and by 
the subscribing witnesses. He also signed as a subscribing witness and 
notary public of the state. It is true, gentlemen, that neither the gran- 
tors nor the subscribing witnesses to thèse deeds were produced as wit- 
nesses hère, and if thèse deeds are genuine — that is to say, real — deeds, 
from actual grantors, with real subscribing witnesses, the testimony of 
such grantors aud subscribing witnesses would hâve been of material im- 
portance, and the failure to produce them, if he could do so, raises the 
présumption againstthe prisoner that no such persons were in existence. 
Does it appear that he has made any effort to obtain their testimony? 
That is for the jury to answer. Are thèse real deeds then, with real sub- 
scribing witnesses, and real grantors? 

AU of the lots coneerned except one, the number of which the witness 
Evans testifies was written into the deed by the prisoner after the deed had 
been previously drawn, are Dodge lots. The testimony of the défendant 
as to thèse deeds is that he had no connection with them, savethatofan 
attorney at law; and, if this be true, and if the deeds were genuine, and 
signed by real grantors, no culpability, so far as the présent inquiry is 
coneerned, could attach to the défendant therefrom. If, however, yôu 
crédit the testimony of the witness who testiiied that the deeds, signa- 
tures and ail, were throughout in the writing of the prisoner, or if you 
find from inspection that this is true, in view of the prisoner's testimony 
as to the deeds, there can be no other conclusion save that the deeds are 
forgeries, and, if forgeries, relating, as they do, to the Dodge lots, hav- 
ing been prepared about the time when the alleged deed to Judge Good- 
win was prepared, and being written on blanks printed by the Times 
Journal Newspaper of Eastman, their exécution by the prisoner would, 
in the opinion of the court, tend strongly, in connection with the other 
évidence recited, the déclaration of Doughtry, and the transaction with 
Cooper, to corroborate the testimony of Peacock as to the existence of a 
similar deed to other lots belonging to the same parties, to-wit, the 
Dodges, and that such corroborative évidence would be material to the 
issue on trial, namely, whether or not the prisoner testified falsely, not 
believing his testimony to be true, in swearing that he had made no such 
deed, nor delivered it to Judge Goodwin, nor had any landed transac- 
tions with him. Of course, gentlemen, with référence to ail of this cor- 
roborative évidence, you should consider what the prisoner himself has 
testified. Under the gênerons and humane System to prisoners prevail- 
ing in the fédéral courts, the prisoner is permitted to testify in his own 
behalf, and it is for the jury to pass upon the credibility of bis testi- 
mony, as in the case of another witness. It is also true, however, where 
there is a confiict between witnesses, the rule of évidence for the guid- 
ance of the jury is this: préférence should be given to the testimbny of 
that witness who has the least inducement, from interest or other mo- 
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-tives, to testify falsely. You will therefore consider, in weighing the 
testimony of the prisoner and the witnesses Doughtry, Cooper, Evans, 
Muliis, and Wilkerson, who has the least inducement of interest operat- 
ing uppn the piind and conscience. I need not advert to the interest 
the prisoner obviously has in the resuit of your duty; and, if the év- 
idence discloses any interest in the four or five witnesses for the prosecu- 
tipn whpm I hâve just enumerated, you should recall it, and give it 
proper considération. Ypu should likewise give proper effect to the ab- 
sence of such interest, if it exists" on the part of such witness. It is also 
proper that you should consider, if the explanatipn which the prisoner 
has given of the exécution of thèse deeds be reasonable on its face, or 
crédible by intelligent minds. If the names of the grantors are not 
written, in the deeds, and if you believe from the évidence of Peacock 
and the other évidence that this was true of the alleged Goodwin deed, 
this, too, with the other évidence, might be a cireumstance which might 
tend to show that they were executed by one and the same person, as a 
part of a common plan or design, and this would be strengthened as cor- 
rpborative évidence, if you »lso believe that they were ail in the same 
handwriting. The prosecution insists that strong, corrobora tive évidence 
of the criminal purpose of the prisoner to make and use forged deeds to 
land is found in the letterto Louis Knight, dated November 22, 1889» 
and directed from Eastman to Ppplar Hill. Also in the package of pa- 
per of a certain description, which was sent from the prisoner to the 
same person abput that time, with a note or mémorandum of direction, 
which was also in évidence. The letter is as follows: 

"Eastman, Ga„ Nov. 22, 1889. 

"jïfr; Louis Knight— JiJSiAB, Sie: Inclosed I send you copies of deeds as I 
wish. Get up the deeds just like thèse, except as to the âge, and send them 
as early next week as you can, and I will make it ail right with you. Write 
me what day you will send them. Obt., L. A. Hall. 

"P. S. I will send more soon." 

This mémorandum was accompanied bysome blank paperof a spécial 
charaeter, and reads: 

"tise this if you can, as soon as possible, & send me. I haresent for some 
that is better. L. A. Hall. " 

With this letter there was inclosed a number of deeds, which are also 
in the handwriting of the prisoner; in fact, he admits writing the letter 
and the mémorandum, and sending the deeds and the package of spé- 
cial paper. W^hat is the import of this letter? The jury will, in the 
discharge of their grave duty, give it the reasonable construction which 
belongs to it, in view of the évidence. The explanation given by the 
défendant is, that he prepared the deeds in question to annex to a bill in 
equity which he had brought, or intended to bring for one Tom Griifin, 
against a certain turpentine company, the name of which he testifies 
that he could not recall;; that, the controversy involved in the biH being 
settled, he inclosed thèse copj' deeds tO; Louis Knight, tohave them writ- 
ten, up and prepared as forged deeds, tp be uged thereafter for the bene- 
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fit of his clients, but only to test, by their use, the skill and accuracy of 
witnesses who would testify to the genuineness of ancient documents. 
Of course, gentlemen, if this explanation is accepted by you, no criminal- 
ityi can attach to the défendant because of this évidence; but is it rea- 
sonable or probable — is it likely — that the défendant could recall the 
name of the plaintifF to the bill in equity, and be unable to remember 
thè name of the défendant company engaged in gathering turpentine 
with whom a settlement was effected? That is for the jury to say. Is 
it rèasonable that he would require so many forged deeds to utilize as a 
test to show the unreliability of witnesses? You will observe that in the 
postscript to the letter he says also that he will send some more soon. 
Would or not the paskage first sent, comprehending numerous deeds, be 
ample for ail purposes as decoys or tests? Why should he send more? 
Why, too, should he exhibit, as appears from the mémorandum inclos- 
ing the blank paper, anxiety to hâve the deeds, so gotten up and aged, 
returned early next week? You will bear in mind what he says, and, 
applying to it the usual test which men of business and intelligence ap- 
ply to kindred transactions in the ordinary affairs of life, you will say 
whether j'ou believe the explanation of the défendant is rèasonable or 
crédible. The défendant is an attorney at law, apd if the expédient to 
which he states he had resorted as an attorney, for the purpose of de- 
Tecting forgeries in behalf of his clients, is rèasonable or probable, would 
it not hâve been proper, if true, for him to hâve shown the propriety of 
his actions by some attorney? By his statement under oath thèse papers 
were copies of deeds that had been intrusted to him by his client, for 
the purpose of that client's equity suit. Is it compétent, or usual, or 
rèasonable that an attorney would hâve forgeries made of his client's title 
papers? Thèse inquiries the jury should make and détermine properly. 
The govemment insists that thèse papers were sent to Knight to enable 
Knight, or some person for him, to manufacture forged deeds; and the 
fact that the prisoner sent them with the request to get them up just like 
the deeds inclosed, "except as to the âge," and also sent paper suitable 
for the purpose, with the promise to send more, with a request to send 
them back early next week, tends, as the govemment insists, to show 
that the défendant was in the business of getting up and using forged 
deeds to lands in that section of the state; and the prosecution insists 
that this is strongly corroborative of the testimony of Peacock, that he 
furnished to Goodwin the deed in controversy, about the existence of 
which the assignment of perjury is made. Upon this subject the court 
charges you that, if you believe from ail of this évidence that the défendant 
was engaged in this business, it is proper that you should consider it as 
tending to corroborate the testimony of the accusing witness, for the rea- 
son that ittends to show a guilty and criminal purpose with référence to 
the forgery of land-titles as a business, and may serve tothrowlightupon 
the question whether the prisoner lurnished the forged or fictitious title 
about which the assignment of perjury is made. This letter having been 
written the 22d day of November, 1889, or near that time, it would be 
eubstantially in approximation also, to the timementioned by the witness 
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Peacock wheij he first saw the deed, as he says, in the custody of Judge 
Goodwin. If, gentlemen , you believe also from the évidence that Peacock 
saw the deed, and if you believe that thereafter he offered Judge Goodwin 
$75 or $100 for it, it is a circumstance that you should consider as tend- 
ing to show the good faith of Peacock, in his testimony that he saw the 
deed, To sum up the instructions of the court on this branch of the case, 
I will repeat that, if you believe that Peacock is the single accusing wit- 
ness who is crédible, you would not be justified in convicting the de- 
fendant on his testimony, unless you also find that he is strongly cor- 
roborated by the independent and material circumstances of the case. 
If, however, you believe and are satisfied that he is sufficiently corrob- 
orated as to the matter about which the perjury is assigned by the sev- 
eral circumstances of corroboration which the court bas detailed, as re- 
lied upon by the government, or by a sufficient number of those circum- 
stances, it will be your dutj' to convict the défendant, notwithstanding 
you m.ay believe it your duty to totally disregard the testimony of the 
witnesses Joe Hamilton and the two Goodwins, with relation to whom 
the défendant insists an impeachraent is made. 

i Is the testimony of Mr. Peacock crédible? That inquiry is entirely 
for ]the jury. Upon this subject it is proper to remind you that the dé- 
fense îeli es upon what they insist are contradictions between his testi- 
mony pn the former trial and his testimony on this trial. If you be- 
lieve from the évidence that there are important or material and unex- 
plained contradictions between the testimony of Mr. Peacock on the 
former trial and his testimony on this trial, it would tend to throw sus- 
picion on the reliability of his testimony; but if you find from the évi- 
dence that the contradictions were immaterial, and such as a consci- 
entious man might well make, — for instance, an error on the former 
trial about a, number, or a date, which the witness positively corrects on 
this trial,— such variation, instead of reflecting upon the witness, is 
rather a circumstance in his favor, as possibly tending to show that he 
had not prepared with accuracy a fictitious statement, to mislead the 
■ court, , At best the human memory isfallible, and courts and juries can 
only demand that the material facts be accurately remembered and cor- 
rectly giyen in évidence. It is difficult to find two men, however con- 
scientious, who will give precisely, and in ail respects, the same account 
of a transaction to which they are eye- witnesses. It isalso truethatfew 
nien can give, in every minviias, two identical accounts of one occur- 
rence,. Qspecialiy when those accounts are given at dififerent periods. ' If, 
hpweyer, you believe that Mr. Peacock has willfuUy contradicted his 
testifliony, or that he has spoken positively to matters about which he is 
ignorant, you should discard his testimony from your considération. It 
is truerinoreover, that, where a witness is impeached by proof of con- 
tradietory statemeiits, he may be sustained, and his crédit restored, by 
proqf of gênerai good character. It is common, when contradictory 
stateqients hâve been put in évidence, to sustain the witness by proof 
that he is a man of good character, with scrupulous regard for truth and 
veraçityj aiidjfiyou believe that contradictory statements of Mr. Peacock 
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have been shown which would otherwise discrédit him, you will then 
détermine whether there had been such proof of his gênerai character for 
truth and veracity as will justify you in accepting his positive assertions 
of facts on this trial. The credibility of a witness, as I have heretofore 
said, is a matter peculiarly within the province of the jury. If, after 
considering the testimony of Mr. Peacock, and the circumstances relied 
on to corroborate him, to which your attention bas been called, under 
the rules I have given you, you are not satisfied that the government 
has avoided the presumption of innocence, which in this, as in aU cases, 
through the humanity of the law, attends the prisoner, you will look to 
thA other évidence, and détermine its probative effect; that is, its effect 
as proof, taken in connection with the testimony of Peacock, and the in- 
dependent and material circumstances, the déclarations, letters, deeds, 
etc. , which the prosecution asserts are sufEcient to warrant you in find- 
ing the défendant guilty. In this connection you will consider what 
weight is to be given to the testimony of Judge Goodwin and of Jc>e 
Hamilton and of Joe Goodwin. If you believe that thèse witnesseshave 
been impeached, and that they are unworthy of crédit, you should dis- 
eard their testimony altogether, unless you find that it is so corroborated 
by the testimony of other witnesses who are crédible, and by the genera.1 
facts of the case, as will justify you in relying upôn it, with the othèr 
testimony taken and considered together. Although a witness may be 
successfuUy impeached, the jury may believe him in whole or in part, 
if they are satisfied, from ail the évidence, that he is telling the truth, 
in whole or in part. Much has been said to the jury about the perjury 
of Judge Goodwin, and it is insisted by the défendant that nb one should 
be convicted on his testimony. It is proper, however, for the jury to re- 
member that the government begins its case with the frank avowal and 
notice to the jury that Goodwin swore falsely on the former trial, and on 
Saturday of that trial. He denied positively, in answer to the subpcena 
duces tecum, that he had the deed therein described to lots 315 and 286 io 
the sixteenth district of Dodge county, which the plaintififs then insisted 
had been made and delivered to him by Luther A. Hall. It appeared frôm 
the record that, after hearing the évidence, he was adjudged contuma- 
cious and disobedient to the order of the court. On Monday hé came 
forward lo purge himself of his contempt, and he then testified sub- 
stantially as he has testified before you, the gentlemen of this jury. As 
I have said, the crédit to give this and other witnesses is entirely fèr the 
jury; but it is proper, gentlemen, that you should bear in mind thai 
this witness, who is a colored man, and who is shown to be a farmer 
living in Dodge county, tells you that he testified on the first trial under 
the fear of personal injury, and it is for the jury to say, in view of ail 
the évidence developed on this trial, whether that statement of the wit- 
ness was true. You will also bear in mind that Mr. Peacock testified 
that the witness told him the same thing when he (Peacock) offeréd him 
$75 or 8100 for his alleged deed; and, if Mr. Peacock's statement is 
true, it would serve to confirm the testimony of Goodwin to thé eflect 
that he was testifying under what the law terms " dùress." That means 
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the: st$ite pf compulsipn or necegsity in which a person is induced, by 
actual or threatened violence, to doi or net to do a certain thing. If you 
believeiroro the évidence that his original testimony was given under 
such fear of bodily injury as would control bis will and his évidence, 
while it would not excuse him from the crime for which he stands in- 
dicted, aQ<î which he bas yet to answer, it would be material évidence 
for ypur considération. You désire to get at the truth, and it will be 
your duty to accept the truth, if it be the truth, no matter how it cornes 
to you. The cases are numerous where this précise state of facts bas 
been passed on by the courts. I read from a décision of the suprême 
pourt of Gjsorgi^: 

"It Is the well-settleiî rule that, if a witness knowingly and willfuUy swear 
falsely in a material matter, his testimony sliould be rejected entirely, unless 
corroborât ed by the facts and circumstances of the case, or other crédible evi- 
dence. i^(e7re v. State, 53 Ga. 865, 369. But it is for the jury to give crédit 
to the impeacliing testimony, or the actions souglit to l)e impeached, and to 
deterniine for itself whether to believe the one or the other; and it is for the 
]ury to détermine whether the first swearinif was willfuily done. or under 
coercion, as put by the presidiiig judge in this case. The credibillty of ail 
witnesses is for the jury. The weight of ail évidence is for their judgtnent, 
and. this bas been extended even to embrace tlieir personal knowledge of tlie 
characier of witnesses sworn before them. Head v. Bridges, September 
teim, Ï881, (not yet repoitecl,) Pamph. p. 56, [67 Ga. 227.] In the case hère, 
cbnstruîrtg the charge giyeh by request with tlie gênerai charge, it arnounts 
to this: Wlien a witnesà is satisfactorily impeaclied by testimony you be- 
lieve, then his évidence should be rejected, unless corroborated oii a material 
point; biit.whetlier he be impeaclied or not Is for you to say, and tliougb 
others contr,a(}ict lùm, you may believe him and reject them; and, though lie 
swore diflerently on a former trial, you may still believe him on this trial, if 

he swore under duress of bodily harm on the first." Williams v. State, 69 

(ja, 34; ',:. :•,.:■:■■, ■ ^ 

In Hunter^^ (hse, 43 Ga. 496, a witness was introduced who had sworn 
(Jiffereijtly from his testin^ony then before thecourt. Wben being exam- 
iped before. the jury betpstified: 

;;,"I was ftworn on the inquest. What was read over, I testlfied then. 
Swore toteirt|:iewhole truth then, but was afraid, because Mr. Huiiter, the 
défendant, threatened my life for seeing what I did. He threatened it when 
I first camé np In my yahl. No one was présent but he, and I swore on the 
inquest to a be, because 1 was ai'raid to tell the truth." 

Thedefendant in that case sought to impeach the witness because of 
that testimony belbre the inquest, just as the prisoner hère has at- 
tëmpted to itupeach Judge Goodwin because of his testimony on the 
ifprmer trial pin Saturday, corrected byhim on Monday; and on that sub- 
ject the suprême court of the state declared as lollows: 

.; "The attemptofi the défendant by cross-examination was to impeach the 
'VVitness in sliowi^g ilis contradictory statements, and he was entitled to give 
k réàson for tiiese contradictory statements, elicited by crpss-examination, by 
shd wlng that He wàs in féar at the time he uttered them. " 

, The principie so, well announced by the suprême court of the state is 
fully applicable tp tlje facts hère, and it is for the jury on their con- 
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sciétices to say whether they believe that Judge Goodwin actually testi- 
fied Under fear on Saturday. If he did, that fear might operate to explain 
his subséquent déclarations to Coleman or Scarborough, if he madethem. 
Thèse were made, as I remember the évidence, while Goodwin was said 
to hâve been with a party of men of his own color, going down Fourth 
street, on Saturday night. On this subject the jury will do well to re- 
member the testimony of Mr. Hill, as well as the judgment of the court 
in évidence, to the effect that Goodwin was in custody Saturday night, 
having been adjudged in contempt Saturday moming; and they will say 
from this whether it be true that he made the déclarations with a party 
on Fourth street, or whether it be true that at that time he was in charge 
of an officer of this court, as he himself testified in denying this state- 
ment. Any suggestion ijoade that Goodwin was coerced into his testimony 
is literally without évidence to supportait, and is contradicted by the 
record. He is now under indictment for perjury, and must stand his 
trial as other persons accused. 

With référence to the testimony of Joe Hamilton, the court càlls the 
attention of the jury to this légal principle: When the law obliges a 
party to call a witnesa, he can hardly be considered as the witness of the 
party calling him; and, says Prof. Greenleaf in his authoritative treatise 
on the law of Evidence: 

"It is exceedingly clear that the party calling a witnesa is not precluded 
from proving the truth of any particular fact by any otlier compétent testi- 
mony in direct contradiction to what such witness may hâve testified* and 
this not pnly where it appears that the witness was innpcently mistaken, but 
even wiiere the évidence may collaterally hâve tlie effect ofsliowing that he 
was génerally unwoithy of belief. " 1 Greenl. Ev. (14th Ed.) § 443. 

Now to appiy that rule to Joe Hamilton's testimony. He could hardly 
be called a witness for the prosecution. The court compelled the district 
attorney to call him , because it felt the government was under obligation 
to do ail in its power to account for the alleged deed in controversy. The 
district attorney is therefore at liberty to disprove any fact testified to by 
Joe Hamilton, It is true, however, that the testimony of Joe Hamilton 
in any event is not specially important. He was introduced more With 
the purpose to authorize the production of secondary évidence, than to 
show anything about the existence of the deed, of which, so far aa the 
évidence discloses, he had no spécial knowledge; and that was nota ques- 
tion for the court. The jury would be misled, therefore, if they sbould 
be induced to regard his testimony as vital to the case. While it is true 
that the court required the district attorney to introduce Hamilton to 
testify to the jury, if he could, as to the final disposition of the alleged 
deed, this does not specially illustrate the question of its existencci The 
question whether oral contents of a written paper shall be admitted to 
the jury is a question for the court, and not for the jury. It is not for 
you to say whether évidence is admissible. The court has admitted the 
verbal proof of the alleged deed to you for, satisfactory légal reasons, and 
the testimony of Joe Hamilton, relating, as it does, mainly to a< prelim- 
inary matter for the court, is not évidence ou which the issue hère de- 
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pends. You sliould not permit your minds to be led away from the 
true issues and the material évidence upon which your verdict should 
be made. 

Nor is the testimony of Joe Goodwin of spécial importance. He testi- 
fied hère that he had seen the deed, but he also testified that he could 
not read, and his only knowledge of the deed, therefore, was whal Judge 
Goodwin may hâve told him. In that form his évidence would probably 
not even hâve been admissible had the question been made. Of the im- 
peaching witnesses,'one testified (Mr. Herman) that he (Joe) said he had 
seen no deed. The others, the two Drs. Buchan and Arnold Brown, 
said that his statement was that he had seen a paper that Judge told him 
was a deed, but he did not know whether it was a deed or a marriage 
license. It is true, also, that one or moré witnesses testified to proof of 
his gênerai bad character for truth and veracity. 

It is true, gentlemen, that in this, as in ail criminal cases, the burden 
of proof is on the prosecution to satisfy the jury of the truth of its charge 
against the person accused. It is true, moreover, that absolute certainty 
js not âttainable in any trial. A greater degree of mental conviction is 
required in criminal cases tban in civil cases. The degree of satisfaction 
and certainty required is not, therefore, absolute conviction or certainty, 
but the évidence must produce that effect on the minds of the jurors that 
after its, considération they can, in view of their oaths to impartially try 
him, hâve no reasonable doubt of the guilt of the party accused. By a 
reasonàble doubt is not nieant a strained or whimsical conjecture, but an 
actuftl mental hésitation, caused either by insufficient évidence or unsat- 
îsfactofy évidence. Of course you will understand that in this, as in ail 
cases, the prisoner is entitled to such a doubt as I hâve described. 

It bas been made neoessary for the court to ad vert to the différence 
which exists between the duties of a presiding jùdge in this court and 
the du_ties of a similar officer in the state courts. In the state courts, 
the judge, as I understand the rule, can give no intimation to the jury 
with référence to the évidence. The décisions are piled up under section 
3248 of the Code of Georgia, finding the judges in error in any sort of 
expression I by the judge with référence to what has or hàs not been 
prOiVen. The statute bas expressly decided in the case of RaUroad Co. v. 
Atnamtohayè no standing in the courts of the United States. 118 U. 
Sf545, 7 Sop. Ct. Rep. 1. It is, in my judgment, a great defect in the 
lîtw of OUI state. The experienced and able jurists who préside in the 
courts of the state becauseof this rule are almost powerless to aid the 
jury td ascertain the truth, and to make a proper verdict, and thus the 
pepple are, in large measure,, deprived of the best results of the training, 
^111, and expérience of their judges. The judges in the state courts may 
lay, clown gênerai instructions as to the law. In the language of one of 
the most distinguished lawrwriters of the country, Mr. Thompson, the 
author of the Law of Négligence, and oiher works: 

"Such a System is scarcely more wise tban it would be to sélect a lawyer, a 
doctorîia/dergyman, a f armer, a merchant, a carpenter, a shoemaker, a black- 
smithi à saloon-^eeper, a street-car driver, a capitalist, or a barber, constitute 
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tbem a ship-crew, and start them out on a voyage in company with an expe- 
rienced navigator, who is permitted to give them gênerai instructions on the 
theory of navigation, but who is prohibited frora giving them any positive 
order how to navigate the ship, and from correcting any blunders they may 
makein navigating it." 

It is quite otherwise in the courts of the United States. Questions of 
law are to be determined by the court, and questions of fact by the jury; 
and the court has no power, and, I may say, no désire to control the 
action of the jury upon the facts. I repeat to you, you should remem- 
ber and find ail the facts for yourselves. And I now read from the dé- 
cision of the suprême court of the United States, Nudd v. Burrows, 91 
U. S. 439. You must distinctly understand that what the court said' 
about the facts is merely advisory, and in no wise intended to fetter the 
exercise of your own independent judgment. It is the right and duty 
of the court to aid the jury by "recalling the testimony to their recollec- 
tion, by coUating its détails, by suggesting grounds of préférence where 
there is contradiction, by directing their attention to the most important 
îfects, by eliminating the true points of inquiry, by resolving the évidence, 
however complicated, into its simplest éléments, and by showingthebear- 
ing of its several parts and their combined effect, stripped of every con- 
sidération which might otherwise mislead or confuse them. How this 
duty shall be performed dépends in every case, upon the discrétion of the 
judge. There is none more important resting upon those who préside 
at jury trials. Constituted as juries are, it is frequently impossible for 
them to discharge their function wisely and well without this aid. In 
such cases, chance, mistake, or caprice may détermine the resuit." The 
courts of the United States are therefore enabled to direct the attention 
bf the jury to the salient and vital portions of the évidence, and to re- 
call to their considération the duty they owe, as well to the public as to 
the prisoner and those connected with him, where matters hâve been 
presented and appeals made which are calculated to mislead the jury 
with regard to their duty as to the issue to be tried by them, and which 
might mislead the jury into the belief that there is a conflict between 
the court and the jury as to their respective duties. If such impres- 
sions hâve been made upon the jury, they should be utterly discarded, 
as having no place in the minds of upright men, who are gravely in- 
quiring into the truth or falsity of a simple issue. It is the province 
of the court to sum up the salient évidence in the case, and give you in 
charge the law applicable to the facts; and it is your duty to apply the 
law as given you in charge by the court to the facts as you may find the 
facts to be proven. Because I am aware that some of you are not fa- 
miliar with the practice of the fédéral courts, and because I hâve felt 
that you might be misled as to the correspondent duty of the court and 
jury, I bave thus adverted to this topic. I may add that it is usual 
and appropriate for questions of law to be argued to the court, and for 
the jury to take the law from the court. I am sure I need not réitérât» 
or elaborate to you a proposition which every one must understand. 
You will only do your duty to the public, and as well as to the accused, 
v.44F.no.l2— 56 
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in this case, by excluding from your minda prompfly, manfully, and 
sterùly àll impressions which naay hâve been plaçed there, or whiich may 
havé ùûôonsciously found their way there, which are not made by the 
évidence 6r the law. The certainty, the regularity, and the inexorable 
firmness and justice of the action of courts and juries are the absolute 
and indispensable requisites to the préservation of our civilization. The 
certainty ceasçs to exist when the juries are to be moved by appeals to 
the teuder émotions of human nature, to the distress of the unfortunate, 
to sympathy for, the helpless, to the sorrows of the prisoner's family. 
The regularity of jury trialsvanish when juries can be misled into an- 
tagonism to constituted authorities, upon feigned issues when no sort of 
antagonismshould exist, and when ail are animated simply by an anx- 
ious désire to ascertain the truth, and to give.due weight and impor- 
tance to «vidénoe. The firmness and justice of juries are as intangible 
and uncertain as the viewless winds when they will considér as a guide 
anything save the law, commanding that which is right, and prohibiting 
that which iswrong. From the disregard of thèse considérations, count- 
less little children suffer the ills and calamities which followthe reckless 
disregard of law and right. Countless familles moum because the ad- 
ministration of the law is at times uncertain and feeble, irresolute and 
Wavering. I say thèse thinga to you, gentlemen, not to itapress you 
with anything save this, and that is the solemn and elevated public 
dùtyfor which you hâve been selected and designated by the machinery 
of the law. The duty is as much the due of the prisoner as of the pub- 
lic, aûd I trust and bélieve you will approach the considération of this 
. évidence! with the fixed and calm résolve of upright men and worthy ju« 
rors, to do fuU justice to the prisoner and to the public 

In conclusion I désire to invoke at your hands the most carefal and 
. impartial examination of the evidehce adduced on this important trial. 
I think you will not ônd the issues much simplified, and I trust and 
believe : that you will be able to attain a just and righteous verdict at 
once, protecting the vast interests coinmittèd to your care, and the pris- 
oner in the enjoymentof bis right toanunprejudiced and impartial trial. 
In the indictment both oounts relate fo the same gênerai transaction, and 
your verdict will therefore be in the usual form. 

T&e prieooer was convictedU 
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United States v. Hall et al. 
(Circuit Couvf, W. D. Georgîa, S. D. December 18, 1890.) 

Chai,lenqeb in Ceiminal Cases. 

The act of congress of June, 1873, as embodied in section 819 of the Revised 
Statutes, restricts parties indioted for felony to 20 peremptory challenges; and, 
■where several parties are indicted for a joint felony, they are deemed a single party 
for the purposes of ail challeuges under that section. 

{Syllabxis Iru the Court.) 

At Law. 

Marion Erwin, U. S. Atty., and Fleming du Bignon, for prosecution. 

Dessau & Bartlett, Bacon & Riiiherford, and 0. G. Smith, for défendante. 

Speeb, J. The question which the court took under considération 
was upon the motion of the prosecuting counsel, made before the de- 
fendants had exhausted any of their challenges to jurors, that the court 
would, as a guide for the conduct of the case, place its construction on 
section 819 of the Revised Statutes, which fixes and régulâtes the num- 
ber of challenges in criminal and civil cases in the courts of the United 
States. The first portion of this statute is taken from the act of congress 
approved March 3, 1865, entitled " An act regulating proceedings incrim- 
inai cases, and for other purposes." The section provides that, when 
the offense charged be treason, or a capital offense, the défendants shall 
be entitled to 20, and the United States to 5, peremptory challenges. 
In the act of June, 1872, which is entitled "An act to amend an act reg- 
ulating proceedings in criminal cases, and for other purposes," approved 
March 3, 1865, the statute, as it is embodied in the Revised Statutes of 
the United States, was enacted. It superadded, to the language just 
quoted from the Acts of 1865, the following language: 

"On trial of any other felony, the défendant shall be entitled to ten, and 
the United States to three, peremptory challenges ; and in ail otiier cases, civil 
and criniinal, each party shall be entitled to three peremptory challenges, and 
in ail cases where there are several défendants, or several plaintiflfs, tlie par- 
ties on euch side shall be deemed a single party for the purposes of ail chal- 
lenges under this section. " 

The contention of the govemment in the case before the court is, that, 
there being several défendants, they shall be deemed a single j>arty for 
the purposes of ail challenges under this section, and, therelbre, as a sin- 
gle party has but 20 challenges, and as they are to be deemed by the 
statute a single party for the purposes of ail challenges, that they are to 
be restrictéd. to that number. At common law each of the défendants 
would bave been entitled to 35 challenges. The congress of 1790, as it 
had the elear right to do, limited the number of peremptory challenges 
in cases of treason to 35, and in other capital offenses to 20. It was 
held, under this statute, in the case of U. S. v. Marchant, 12 Wheat, 483, 
that each prisoner was entitled to the full number of challenges. See, 
also, U, 8. \..Shackleford, 18 How. 590. The number was further re- 
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duced, as we hâve seen, by the act of March 3, 1865, regulating pro- 
ceedings in criminal cases, aud by the act of June 8, 1872. The gov- 
ernment insista that congress further provided that, where there were sev- 
eral défendants, they shall be deemed a single/party for the purposes 
of challenges. It is undoubtedly in the power of congress to regulate 
ail the détails of procédure in criminal trials in the courts of the United 
States. 

In the absence of a statutory .change made by congress, we would still 
hâve the number of challenges provided by the coûimon law. That 
this has been changed is undeniable, so far as the number is con- 
cerned, and it only remains for the court to détermine whether it has 
been changed so as to deny each of the défendants the several right to 
the specified number of peremptory challenges. Under the title of " Per- 
emptory Challenges allowed the Prosecution against Joint Défendants," 
we find the following déclaration in the work of Thompson & Merriam 
on Juries: 

"Statutes which guaranty the right of challenge to every person, which is 
the gênerai form of those relating to peremptory challenges in criminal cases, 
plainly indlcate that défendants are severaliy entitled to the specified number. 
The construction is otherwise where it is specified that 'each party ' or ' either 
party shall be entitled,' etc., which is the gênerai form in statutes relating to 
the challenges in civil cases." Section 162. subd. 5. 

Thèse authors further continue: "The statutes of the United States 
and of many of the states expressly require that joint défendants shali 
be joined in their challenges," and citation is made to the express stat- 
ute before the court. In other states each défendant is allowed his sep- 
arate challenges. In Texas, persons jointly indicted are entitled to chal- 
lenge separately, but not to the same number as is allowed a single de^ 
fendant. That the défendants are to be regarded as a single party 
is manifestly the obvions, and, in the opinion of the court, the neç- 
essary and inévitable, construction the statute must bave. . iWbere the 
language of a statute is unambiguous, there is no room for construc- 
tion. The courts are obliged to take the words in their obvions- and 
ordinary signification; and, when we bear in mind that the purpose of 
the law was to regulate trials in criminal cases, thatit uses the word "de- 
fendant" as synonymous with "prisoner," and déclares that in ail cases 
where there are several défendants they shall be deemed a single party for 
the purposes of ail challenges, under this section, the court must accept 
the imperative and paramount authority of the national législature as 
controlling the question. It is said, however, that this is practically to 
deny the prisoners an impartial jury. We do not perceive the force of 
this statement. The government has but 5 peremptory chaliienges, the 
défendants hâve 20; a larger number than is permitted in a tnajor- 
ity of the states of the Union. The states of Missouri, Nevada, Missis- 
sippi, Minnesota, Oregon, Virginia, Kentuoky, Califomia, and Arkansas, 
Delaware, West Virginia, and the territories of Utah and Arizona ail 
hâve precisely the same rule, and we are happy to believe that as the 
juries are at présent organized in this court, selected, as they are, from 
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men of intelligence and integrity, truly représentative of the best inter- 
ests of the state and country, there would be no diflBculty in securing 
for the prisoners an impartial jury, even had they a far less number of 
peremptory challenges than the law allows them. 

To the argument that the law is unconstitutional the court must re- 
ply that it is its duty to hold every act of congress, or of a state législa- 
ture to be constitutional, unless it appears plainly and manifestly to the 
contrary. So far from this being true, similar statutes, as we bave seen, 
are of force in many states of the American Union, and that it is of force 
in the fédéral law is significant of that graduai but steady reform, which 
bas taken place in the methods of criminal procédure, and which tend to 
simplify and cheapen the administration of justice, to lessen its hardships 
upon the public, and at the same time to préserve to the accused every 
substantial right necessary to secure a fair trial before an impartial jury, 
— a trial which will be relieved from any of those features of injustice to 
the government or to the accused which tend to defeat the ascertainment 
of truth, and which thus tend towards the demoralization of society. 
After careful considération, the court has no hésitation in declaring that 
the prisoners are to be considered as a single party, and are entitled to 
the 20 challenges provided by the law, and no more. 



United States v. Lancaster et al. 

(Circuit Cmirt, W. D. Oeorgia, S. D. December 11, 1890.) 

1. CoNSPiRAOT— Intimidation to Pkevent Pbosecution for Contbmpt— Fbdbral J0- 

RISDICTION. 

A citizen of another state, who has obtained a decree in a fédéral court of this 
state, settling his title to land, with a perpétuai injunction restraining défendants 
from Interfering therewith, has the right to proceed by contempt in tho fédéral 
court against défendants for a violation of the injunction, which right is secured to 
him by Const. U. S. art. 3, § 2, par. 1, provlding that the judiclal power shall extend 
to ail oontroversies between oitizens of différent states; and a conspiracy by de- 
fendants to intlmidate him from proseouting the contempt proceedings is a viola- 
tion of Hev. St. TJ. S. i 5508, which makes it a crime for two or more persons to 
conspire together for the purpose of intimidating any citizen in the free exercise 
or enjoyment of any rightor privilège seourèd to him by the constitution or laws of 
the United States; and for suoh conspiracy défendants may be indioted and tried 
in the fédéral court. 

2. Same. 

Though the power to punish for contempt resided in courts of record long before 
the adoption of the fédéral constitution, the right of a citizen of a state to apply to 
a fédéral court to punish by contempt a violation of its decree against cltizèus of a 
sister state is nevertheless secured to him by the constitution and laws of the United 
States, which provide that the jnrisdiction of the fédéral courts shall extend to ail 
oontroversies between oitizens of différent states. 
-8. Same — Indictment. 

The decree settling the title to the land is a iudicial and oonclusive détermination 
by the fédéral court that it had jnrisdiction of the subject-matterand of the parties 
to the suit; and hence the indictment, which allèges that défendants conspired to 
prevent the complaining witness from enforcing the decree of the fédéral court, is 
not defective by reaSon of its failure to specially allège that the complaining wit- 
ness is a citizen of a différent state from défendants. 
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4. S^ME-f-MîSJOINBEE. 

• Since Rev. St. U. S. 8 5508, defines and panlshes a oonspîracy against the civil 
righfs of â citizen, and section 5509 provldes for an additional punisbment for a fel- 
ony committed in pursuance thereof , an indictment whioh unités a count for con- 
spiracy witli another oount for a murder committed in pursuance thereof is not bad 
for misjoiuder. 

5. SaME— SUFPIOIENCT OF InDIOTMENT. 

Neither is the indictment defective by reason of its failure to set out the decree 
which the complaining witness sought to eaforoe, or to speoiflcally describe the 
fédéral statuts which défendants violated by the formation of the conspiracy. 

At Law. Indictment for conspiracy and murder. 
Manon Ermn,X!. S. Atty., {Fleming du Bigncm, spécial counsel,) for 
the United States. 
Baœn & Rutherford, Dessau & Bartktl, and C. C. Smith, for défendants. 

Speek, J, The prisoners are indicted for the crime of conspiracy to 
injure, oppress, threaten, and intimidate a citizen of the United States 
and of the state of New York, to-wit, Norman W. Dodge, because he 
had exercised a right and privilège secured to him by the constitution 
and laws of the United States. In another count of the indictment, the 
conspiracy is charged to hâve been made and entered upon, to injure, op- 
press, threaten, and intimidate Norman W. Dodge in the free exercise 
and enjoyment of rights and privilèges secured to him by the constitu- 
tion and laws of the United States. It will be observed, therefore, that 
the conspiracy is charged to hâve purposed tho twofold design: First, 
unlawfully aud feloniously to injure Norman W. Dodge because of his 
previous exercise of rights secured to him by the fédéral constitution and 
laws; second, to accomplish the same unlawlul injury, oppression, etc., 
because he continued in the exercise and the enjoyment of the same 
rights secured to him by the constitution and laws of the United States. 
To both counts for conspiracy there is added the charge that, in pursu- 
ance of the conspiracy, aud according to its felonious combination and 
agreement, Rich Lowry, alias Rich Herring, on the 7th day of October, 
1890, within the jurisdiction of the court, did kill and murder John C. 
Forsyth, the agent of Norman W. Dodge, by shooting him in the head 
with a shotgun loaded with gunpower and buckshot. This feature of 
the indictment is framed with ail the essential requisites of an independ- 
ent indictment for the murder of Forsyth by ail of the conspirators. 
The cause having come on for trial, and the United States attorney pro- 
ceeding to arraign ail of the prisoners except Rich Herring, aiias Low- 
ry, who had not been arrested, the défendants, except Lem Burch, who 
had pleaded guilty, and Cléments, who was represented by difîerent coun- 
sel, demurred to the indictment upon the grounds: (1) That the mat- 
ters therein charged do not constitute an offense or offenses against the 
laws of the United States, and do not come within the purview, true in- 
tent, and meaning of the act of congress, approved May 31, 1870, entitled 
"An act to enforce the rights of citizens of the United States," and do 
not constitute offenses cognizable by the circuit court, and are not within 
its power and jurisdiction. (2; The défendants are charged with mur- 
der and with conspiracy, which is a misjoinder of oSenses, with differ- 
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ent punishments. (3) That because a decree mentioned in the indict- 
ment as a muniment of title of Norman W. Dodge is not set out, it is 
a conclusion of law and not of fact that said decree became and was a 
muniment of tiUe. To thèse grounds the additional ground was added 
ttt the demurrer by amendment, namely, that the indictment does not 
sèt forth what is the statute or law of the United States which secured 
to Norman W. Dodge the right or privilège which the indictment charged 
the conspiracy was formed to prevent. The indictment is framed under 
sections 5508 and 5509 of the Revised Statutes, which read as follows: 

"Sec. 5508. If two or more persons conspire to injure, oppress, threatem, 
or intimidate any citizen in the free exercise or enjoyment of aily rigbt or 
privilège secured to him by the constitution or laws of the United Stàtes, or 
because of bis having so exercised the same; or if two or more persons go in 
disguise on the highway or on thepremises of another, with intent to prevent 
or hinder bis free exercise or enjoyment of any rigbt br privilège so secured, 
— they Bhall be flned not more than flve thousand dollars and imprisuned not 
more than ten years; and shall, raoreover, be thereaf ter inéligible to any office, 
or place of bonor, profit, or trust created by the constitution or laws of the 
United States. Sec. 5509. If, in the act of violating any provision in either 
of the two preceding sections, any other f elony or misdemeanor be cdnimitted, 
the offender shall be punished for the same with such punishmentas is at- 
tached to sucli felony or misdemeanor by the laws of the state in which tbe 
offense is committed." 

The material portion of the indictment which set out and find the nat- 
ure of the right of Norman W. Dodge, and which describe the all^ed 
conspiracy to injure and oppress him, etc., because of its exercise, and 
because he had exercised the same, are as follows: 

"And the grand jurors aforesaid, upon their oaths aforesaid, do further pré- 
sent that heretofore, to-wit, on the 2d day of September, in the year of our 
Lord one thousand eight hundred and ninety, the said Wright Lancaster, 
Johu K. Lancaster, Henry Lancaster, James Moore, Louis Knight, Lem Burch, 
Charles Clemens, Eich Lowry, alias Rich Herring, Luther A. Hall, and An- 
drew J. Renew, now deceased, did, within said division and district, and 
within the jurisdiction of said court, then and there, amongst themselVes, 
and with divers other evil-disposed persons, to the grand jurors aforesaid un- 
known, nnlawfully and feloniously conspire, confederate, and agrée together 
to injure, oppress, threaten, and intimidate tbe said Norman W. Dodge, he, 
the said Norman W. Dodge, being then and there a citizen pt the United 
States of America, in the free exercise and enjoyment of rights and privilèges 
secured to him by the constitution and laws of the United States, the said 
rights and privilèges being herein more particularly set forth as follows: 
That heretofore, to-wit, on the 5th day of April, A. D. 1886, a final decree 
was rendered in the circuit court of the United States for said western divis- 
ion of the Southern district of Georgia, and perpétuai injunction granted in 
said decree, whereby tbe title of George E. Dodge was established aud declared 
good and valid to large tracts of lands lying in the counties of Dodge, Telfair, 
Montgomery, and Laurens, in said soulhern district of Georgia, said decree 
having been rendered in the equity cause of George E. Dodge against Luther 
A. Hall, Oliver H. Briggs, Andrew Cadwell, Red Bawlins, Harrison Grimes, 
Johu Dowdy and others. That afterwards (but before the unlawful confed-^ 
eration and conspiracy hereinbefore set forth) the said George E. Dodge in" 
due form of law transferred and conveyed ail bis title in said lands to said 
Norman W. Dodge, and the said decree thereby became and was a m^uniment 
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of title of the said Norman W. Dodge in and to the said lands, and it thereby 
became a right and privilège of the said Norman W. Dodge, under the con- 
stitution and laws of the United States, by himself and by his agents, duly 
authorized for that purpose, to institute and prosecute ail proper and lawf ul 
proceedings in the said circuit court for said division and district, to carry said 
decree into exécution, and to bring before said circuit court, by dueprocess 
of law, any and ail persons violating the terms of the said injunction granted 
in said decree, for punishment as for a contempt of court. That afterwards, 
to-wit, on the 12th day of July, A. D. 1890, the said Norman W. Dodge, in 
the free exercise and enjoyment of the said riglit and privilège secured to 
him by the constitution and laws of the United States, by and through his 
agent, John C. Forsyth, did institute a proceediug in said circuit court for 
said division and district, for the purpose of obtaining a rule agaiust said 
Luther A. Hall requiring him to show cause why he should not be punished 
as for a contempt of court for an alleged violation of the said injunction 
granted in said decree, said proceeding being a pétition for said rule. That 
afterwards, on the 27th day of August, A. D. 1890, the said Norman W. Dodge, 
in the free exercise and enjoyment of the said right and privilège secured to 
him by the constitution and laws of the United States, by and through his 
agent, John C. Forsyth, did présent tothe Honorable Emory Spebb, a judge 
of the circuit court of the United States for the said western division of the 
Southern district of Georgia, a pétition for the purpose of obtaining a rule in 
said circuit court against said Luther A. Hall, requiring said Hall to show 
cause why he shoùld not be punished by said circuit court for an alleged vi- 
olation of the injunction granted in said decree, as aforesaid. That after- 
wards, to-wit, on the 2d day of September, A. D. 1890, at the time of said 
unlawful conspiracy and combination in this count mentioned, the said Nor- 
man W. Dodge was then and there in the free exercise and enjoyment of the 
right and privilège secured to him under the constitution and laws of the 
United States of prosecuting said pétitions and proceedings to obtain rules 
against the said Luther A. Hall, as hereinbefore mentioned, and was then 
and there engaged in the exercise of said right by prosecuting the same. 
That on the said 2d day of September, A. D. 1890, at the time of said unlaw- 
ful conspiracy and combination in this count mentioned, the said Norman 
W. Dodge was in the free exercise and enjoyment of the said right and priv- 
ilège secured to him by the constitution and laws of the United States of in- 
stitut'ng and prosecuting ail proper and lawfnl proieeedings in the said cir- 
cuit court for said division and district to carry into exécution said decree, 
and to bring before said circuit court, by due procéss of law, any and ail 
persons violating the terms of the said injunction granted in said decree, for 
punishment ^' for a contempt of said circuit court, and was then and there 
engaged in the free exercise of said right and privilège by prosecuting said 
proceedings against any and ail persons so violating the said injunction as 
aforesaid. That on the said 2d day of September, A. D. 1890, the said Nor- 
man W. Dodge was then and there a citizen of the state of New Yorli, and 
of the United States of America, and the said Norman W. Dodge was thèn 
and there engaged in the exercise of the right and privilège secured to him 
by the constitution and laws of the United States, of instituting in said cir- 
cuit court for said division and district suits against any and ail squatters 
and trespassers upon the said lands of said Norman W. Dodge in said divis- 
ion and district, the said squatters and trespassers being citizens of the state 
of Georgia, residing in said division and district, and thcmatters in dispute 
in such Suits being within the jurisdictipn of the said circuit court for said 
division and district. And the said Wriglat Lancaster, John K. Lancaster, 
Henry Lancaster, James Moore, Louis Knight, Lem Burch, Charles Olemens, 
Eieh Lowry, alias Eich Herring, Luther A. Hall, and Andrew J. Kenevr, 
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» 
now deceased, and said divers other evil-disposed persons.to the grand jorors 
aforesaid unknown, wickedly devising and intending to prevent and hinder 
the said Norman W. Dodge from the further exercise of aaid rights and priv- 
ilèges secured to him under and by the constitution and laws of the United 
States, did, on the 2d day of September, A. D. 1890, within said division and 
district, then and there, amongst themselves, unlawf ully and feloniously con- 
spire and combine, confédérale, and agrée together, as aforesaid, to injure, 
oppress, thréaten, and intimidate the said Norman W. Dodge in the free ex- 
ercise and enjoyment of the rights and privilèges in this count specified, se- 
cured to said Norman W. Dodge by the constitution and laws of the United 
States; contrary to the forrn of the statuts in such case made and provided, 
and against the peace and dignity of the United States." 

The important question presented by the demurrer is this: Does the 
indictment set eut an offense which is a substantial violation of sections 
5508 and 5509 of the Revised Statutes? For the purposes of this inquiry , 
of course, the allégations in the indictment are taken as true. 

Stripped of the technical wording of the indictment, it appears that 
George E. Dodge, in a suit in equity pending in the United States cir- 
cuit court for this district, had obtained a perpétuai decree of injunc- 
tion against Luther A. Hall and many others enjoining them from any 
interférence with a large body of lands in this district, the title to which, 
was by the same decree adjudged to réside in George E. Dodge. Sub- 
sequently Norman W. Dodge, by purchase, became the owner of thèse 
lands, and, as a conséquence, vitally interested in the decree of this 
court, by which the title of his grantor was settled, and his own rights 
protected. It became necessary, however, for Norman W. Dodge to pré- 
sent to this court proceedings which would enable him to enforce the 
rights he had obtained under the decree, and to enforce obédience to 
the decree. He instituted several rules for that purpose against the 
persons mentioned in the bill of indictment, some of which rules had 
been disposed of by the action of the court prior to the 7th day of Oc- 
tober of this year, and others were still pending. Norman W. Dodge, 
it appears, was a citizen of the United States and of the state of New 
York, and it is not disputed that he had the right, in a matter in 
which an interest in him was shown, to apply by proceeding to this 
«ourt to enforce respect and obédience to a final decree of this court, upon 
which his interest depended. The theory of the indictment is that the 
right so to apply to the circuit court of the United States for process to 
enforce its decree, and to bring ail persons violating the terms of its in- 
junction, before the court for punishment, was on the part of the said 
Norman W. Dodge, the exercise of a right and privilège secured to him 
by the constitution and laws of the United States. It is further com- 
prehended in the scope of the indictment, that, having applied to the 
court and obtained a rule or rules against certain parties calling upon 
them to show cause why they should not be adjudged in contempt for 
their disrespect and disregard of the final decree of the court, that Nor- 
man W. Dodge had then the right to press his proceeding to a judi- 
cial conclusion, and to obtain the benefit and protection thereby which 
is usual in cases in equity. It is insisted on the part of the government 
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thatthis right résides in the constitution itself, and in several acts of 
eongréss creating the courts, defining the jurisdiction and extending it 
to çontroversies between the citizens of the several states. It is insisted 
further that the conspiracy having been formed, and the homicide of 
Forsyth in pursuance thereof having been committed, to punish and 
to prevent the exercise of this right, it is clearly within the provisions 
of the pénal sections of the statute above quoted. 

For the demurrer, it is argued by the défendants' counsel that Nor- 
man W. Dodge had no right secured to him by the constitution and 
laws of the United States which would authorize him to litigate his çon- 
troversies depending upon the decree of this court, in the court of the 
United States. They argue that the power of a court, to punish for con- 
tempt exists independently of the constitution or laws of the United 
States. They cali attention to many déclarations by text-writers and by 
the courts to the effect that the power to proceed by the process of con- 
tempt is incident to every tribunal, and is derived trom its very consti- 
tution without any express statutory aid. 2 Bish. Crim. Law, § 243 
Clark V. People, 12 Amer. Dec. 177; Ex parte Adams, 59 Amer. Dec. 234 
WiUiaïnson's C<ise, 67 Amer. Dec. 374; State v. Doty, 90 Amer. Dec. 671 
Ex parte BoUnson, 19 Wall. 605. From thèse authorities they evoke the 
argument that the procédure for contempt did not originate in the con- 
stitution or laws of the United States, and they argue, therefore, that the 
right to proceed in the courts of the United States against a party as for 
a contempt is not a right secured by the constitution or laws of the gên- 
erai government. From Ex parte Èobimon, mpra, they deduce the prop- 
osition that the seventeenth section of the judiciary act of 1789 opérâtes 
as a limitation upon the manner in which the courts of the United States 
shall exercise the power of prescribing fine and imprisonment for con- 
tempts, and is not, therefore, the création of a power in the court, or 
rights in applicants for the exercise of that power. The power to pro- 
ceed for contempt existing inherently in courts of record, they argue that 
no person is given by the constitution or laws of the United States the 
right to institute proceedings to hâve a party punished for disobedience 
to a decree in a court of the United States; and they argue that the court 
bas no jurisdiction to try a charge of conspiracy to injure or oppress a 
citizen of the United States because of the exercise or enjoyment of a 
right secuféd to him by the constitution and laws of the United States, 
tinless that right owes its Création, its definite and précise existence, to 
the express language of the fédéral law. Thèse views hâve been pre- 
sented with the eamestnesS usual with counsel in cases of large import, 
and the court bas endeavorèd to give the argument the close considéra- 
tion which such questions deserve. 

It is undeniably true that the power of a court to institute, upon 
proper grounds, procédure for contempt existed long anterior to the ex- 
istence of the United States, its constitution, or its laws. This is true, 
however, of nearly every useful and well-known method of procédure 
known to the law. The bill and the cross-bill in chancery, the déclara- 
tion in ejectment, the libel in admiralty, indeed the great body of civil 
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and criminal procédure, was in common use as a part of the machinery 
of courts, when the constitution was adopted. It would not, however, 
be insisted, we think, that because a non-resident of the state in a con- 
troversy between himself and a citizen résident in this district found it 
necessary to apply to this court for the issuance of any of its usual writs, 
that it could be successfully urged that the writ should be refused be- 
cause it was of an ancient character, and antedated, in its use, our féd- 
éral government. The right of the non-resident to sue for it finds its 
existence in the fédéral law, and it is utterly illogical to say, because 
the proceeding is inhérent in the court, that the applicant, belonging to 
a class who is entitled to do so, is not exercising a right secured to him 
by the constitution and the laws, when he makes application for it, or 
when he presses it to trial after it is issued. It follows, therefore, that, 
however ancient the procédure because of contempt may be, however 
inhérent and essential to courts of record, if a citizen of the United States, 
by virtue of the United States law, bas the right to apply to the court to 
evoke its exercise, and to press it to trial after its institution, this right 
is secured by and is dépendent on the United States law. The Case qf 
Cruikshank, 92 U. S. 542, relied upon with apparent confidence by the 
prisoners' counsel to coutrovert this view, is not, as it appears to the 
court, at ail in conflict with it. In that case the main count of the indict- 
mentcharged that the conspiracy wasformed to injure, oppress, threaten, 
and intimidate two citizens of the United States of African descent, and 
persons of color, with the unlawful and felonious intent thereby to hin- 
der and prevent thera in their free exercise and enjoyment of their law- 
ful right and privilège to peaceably assemble together with each other 
and with other citizens of the said United States for a peaceable and law- 
ful purpose. That this was not a right secured by or dépendent on the 
constitution or laws of the United States is manifest, because the right 
had always existed in those times when the citizen or subject enjoyed 
any liberty whatever. But suppose the charge had been that the con- 
spiracy was formed to hinder and prevent the people from assembling 
to pétition congress for a redress of grievances, it would bave been, in 
that event, a violation of a right secured by article 1 , par. 1 , of the 
amendments of the constitution, which déclares that congress shalJ make 
no law respecting an establishment of religion, or prohibiting the free exer- 
cise thereof, or abridging the freedom of speech or of the press, or the right 
of the people peaceably to assemble and to pétition the government for re- 
dress of grievances. The suprême court, in U. S. v. OruHcshank, expressly 
holds that if it had been alleged in the indictment that the object of the 
conspirators was to prevent a meeting for such a purpose as a pétition to 
congress for a redress of grievances, the case would hâve been within the 
statute, and within the scope of the sovereignty of the United States. 
What, then, becomes of the argument that, if a right is not expressly 
originated and created by the fédéral law, it is a right without the pale 
of fédéral protection? The clause of the constitution just quoted does 
not create the right to pétition government; it merely déclares that 
it shall not be abridged, and yet upon that précise constitutional dec- 
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laration the suprême court déclare that the jurisdiction of the national 
courts is based, for the protection of the citizens in its exercise. ïhia 
is a right, therefore, which was a common héritage of the people prior 
to the formation of the constitution of the United States, and yet it is a 
right which we hâve paramount authority for holding is secured by, and 
dépendent on, the constitution and laws of the United States. Analogiz- 
ing this principle to the question raised by the demurrer, if the consti- 
tution had declared that the right of the citizen to appeal to the fédéral 
courts should not be infringed, even though that right was a common 
héritage antedating the constitution, it would hâve been a right secured 
by or dépendent on the constitution and laws of the United States. 
Much more, then, is it true that the right is so secured and so dépends 
when it appears by the express letter of the constitution that the ju- 
dicial power of the government extends to al] cases in law and equity 
arising under the constitution and laws, and to controversies between 
citizens of différent states; and more conclusive still when it appears 
that by a séries of statutes and by a multitude of décisions suitors of 
the class to which Norman W. Dodge belongs hâve been admitted with 
their controversies into the fédéral courts, and, indeed, that the great 
bulk of the business in those courts arises from controversies between 
suitors of bis class. 

Now let us see if Norman W. Dodge, a citizen of the state of New 
York, had the right to make application to the circuit court hère for the 
relief he sought. We read from paragraph 1, § 2, art. 3, of the consti- 
tution: 

"The jiadicial power shall extend to ail cases in law and eqiiity arising un- 
der this constitution, the laws of the United States, * * * to controver- 
sies between citizens of différent states." 

It would seem that the right of Norman W. Dodge to proceed to en- 
force the decree of this court of the United States is doubly strong. He 
may proceed becàuse he is a citizen of another state and bis controversy 
is with citizens of this state. If it be true, however, that this does not 
sufHciently appear from the indictment, as is insisted in the argument, 
the case he inakes by his pétition arises under the constitution and laws 
of the United States, and for the foUowing reasous: The decree he seeks 
to enforce'is a decree of a United States court. By that decree the court 
judicially ànd conclusively settled that it had jurisdiction of the subject- 
matter bf the litigation and the parties concerned. Norman \V. Dodge, 
becoming interesrted, had the right under the gênerai practice of a court 
of equity to call the attention of the court to the fact that its injunctiohs 
had been violated. 2 High, Inj. § 1449. His proceeding, then, was 
merely ancillary to a case arising under the laws of the United States, 
and which the court had held, by entertaining jurisdiction thereof, to 
be a case of that character. The courts of the United States are of lim- 
ited jurisdiction, and they can try no case which, eitherin the action of the 
court, the exercise of its jurisdiction, or in the controversy itself, is not 
a case provided for by the laws of the United States. It may be takon, 
I think, as à conclusive proposition, that wherever a party bas a right 
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to litigate in the United States courts, he is exercising a right secured to 
him by the constitution and laws of the United States. There are no in- 
hérent rights to s*ue in the United States court, as in the courts of gên- 
erai jurisdiction in the states and in the mother country. The courts 
themselves were created as tribunals of a spécial and limited character 
as to jurisdiction,, for the necessities of the fédéral System; and only those 
persons can sue in the United States court or proceed there who are given 
the right to do so by the United States law. 

It may be true — ^it doubtless is true — that parties often become liti- 
gants before the United States court because their interests are necessa- 
rily and inevitably 'commingled with the interests of persons who hâve 
the express right to litigate there. The court will then proceed to déter- 
mine the rights of ail parties before it; but, even in that case, it does so 
because it is either expressly authorized to do so, or because the power 
it exercises is a necessary and inévitable implication from its express con- 
stitutional or statutory powers. Wherever, therefore, there exists a right 
to become a suitor or litigant in the United States courts, it is a right 
the exercise of which is secured to the party by the constitution or laws 
of the United States, for, if not secured in this manner, and by thèse 
laws, it can hâve no other security ; and it follows, I think, that wherever 
there is a conspiracy to injure, oppress, threaten, or intimidate any citi- 
zen in the free exercise or enjoyment of his right or privilège to become 
a suitor in the courts of the United States, or, having so become, to in- 
jure or oppress him to prevent him from litigating his controversy there, 
the conspiracy is a violation of section 6608 of the Revised Statutes, a 
matter of which the courts of the United States properly and clearly hâve 
jurisdiction to inquire, and, on conviction, to punish the ofïenders. 
Indeed, in my judgment, thisis no longer an open question. The argu- 
ment of CQunsel for the défendants appears to be completely answered 
upon the gênerai queetionof jurisdiction involved by the reasoning of the 
suprême court of the United States in Ex parte Yarbrough, 110 U. S. 651, 
4 Sup. Gt. Rep. 152, a case with which I am somewhat familiar be- 
cause of the iact that, as district attorney, I conducted it for the govern- 
ment in the circuit court. The power exercised by the government in 
that case related to the élective franchise, but the principle authorizing 
its exercise is applicable to any other franchise of a citizeri, and there is 
none more important to a large class of American citizens than the right 
to sue in the United States court. And we may remark that the ascer- 
tained facts in the controversy in which thedecree was rendered, and the 
rules for contempt issued, furnish a most significant illustration of the 
importance of this right. The local préjudices against strangers and 
non-resident property owners, unreasonable as they are, confined as they 
necessarily must be to a small portion of the people, are sufKcient in 
many cases to deny and utterly destroy the most valuable rights of the 
non-residents. To deny, therefore, in such cases the right of the non- 
resident to'.prosecute his remédies in the courts of the United States 
would bei to deny his rights altogether, and to shut and to closa to him 
the avenues to public justice. In the Case of Yarbrough, above quoted, 
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the stàtute îtself was deelared constitutional and valid, the opinion 
was unaninaous; the grèat jurists among the suprême judges, whose 
habits of thought make them careful always with référence to the exer- 
cise ofnovel powers, èither by congrefes or the courts, found no cause 
of dissent to the décision pronounced by Mr. Justice Miller for the 
court in that case, a décision which has been reaffirmed again and again 
by the same elevated tribunal. In U. S. v. WaddeU, 112 U. S. 76, 5 
Sup. et. Rep. 35, which was a charge of conspiracy under the section 
now before the court to hinder a citizen of the United States of bis right 
to establish his claim to certain lands of the United States under the 
homestead act, the court say, through Mr. Justice Miller: 

"The flrst question certifîed to us as to the constitutional validity of para- 
graph 5508 of the Revised Statutes was auswered in tlie aflirmative by the 
unanimoiis opuiion of this court in JarhrougK's Case, 110 U.S. 651, 4 Sup. 
et. Rep. 152." 

They say, fûrther: 

"The protection of this section extends to no other right, to no right or 
privilège dépendent on a làw or laws of a state. Its object is to guaranty safety 
and protection to persons in the exercise of rights dépendent on the laws of 
the United States, including, of course, the constitution and treaties as well 
as statutes; and it does not, in this section at least, design to protect any 
other rights. " 

Of this class is the right of Norman W. Dodge to proceed to enforce 
the rights secured to him by the decree of the circuit court and the laws 
conferring jurisdiction on the court. No law of the state authorized or 
could authorize him to pétition the United States court. His right, 
then, was not dépendent on the laws of the state, but it was, in the lan- 
guage of the court in the Yarbrough Case, and'reiterated in the WaddeU 
Case, "dépendent on the laws of the United States." And I repeat that, 
the demurrer admitting for its purpose thetruth of«the charge in the in- 
dictment that the conspiracy was had and carried out in part, at least, 
and that it was to injure and oppress Norman W. Dodge because of the 
exercise of such right, the matter of the indictment is within the pur- 
view of the statute, and is within the jurisdiction of the court. 

It is urged, however, that there is a misjoinder of a count for conspir- 
acy with a count for murder; that the punishment of the two offenses 
are différent, and for this reason that the indictment mnst be quashed. 
On this subject counsel for défendants cite U. S. v. Scott, 4 Biss. 29; U. 
S. V. Jacoby, 12 Blatchf. 491; U. S. v. Bums, 5 McLean, 23; U. S. v. 
Nunnemacher, 7 Biss. 129. On this subject it will, in our judgment, 
suffice to say that, while independent crimes cannot be joined in the 
same indictment where they are of différent classes, with différent pen- 
alties, yet, where a statute provides (as in that before the court) for the 
définition and punishment of a felonious conspiracy, and for a punish- 
ment oi' an additional character for an overt act of a highiy criminal nat- 
ure, when the latter is committed in pursuance of the conspiracy, it be- 
ing one- transaction the description of the crime as an entirety in the in- 
dictment is not only proper, but is necessary. Indeed, under section 
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5509 there could be neither punishment nor jurisdîctîon în the United 
States court unless the murder was committed as a part of the conspiracy. 
If it was 80 committed, congress having provided for its punishment 
as a part of the punishment for the conspiracy, the penalties cannot be 
said to differ, nor the offenses to be of a différent class. 

With relation to the two grounds of demurrer — that the decree which 
Norman W. Dodge was seeking to enforce is not set out in the indict- 
ment; and the other ground, that the statu tes which give him the right 
he was seeking to exercise were not specifically described in the indict- 
ment — I do not think that they are well taken. 

To the observations which hâve been so zealously urged to the effect 
that the pendency of this indictment is a grave instance of disrespect tp 
the autonomy of the state, and the jurisdiction of the superior court of 
Dodge county, it will be, perhaps, sufficient to say that it can never be 
any reflection upon the state or its courts, that the gênerai government 
will attempt to protect its citizens in the enjoyment of those rights se- 
cured to them by the constitution and laws of the common country. 
That it bas this power we hâve seen. In the language of the suprême 
courtof the United States in U. S. v. Reese, 92 U. S. 214-217, quoted by 
Mr. Justice Lamak in his dissenting opinion in NeagWs Case, 10 Sup. Ct. 
Rep. 658, 676: 

"Kightsandimmunities created by or dépendent upon the constitution of 
the United States can be protected by congress. The form and the manner 
of the protection may be such as congress in the legitimate exercise of its lég- 
islative discrétion stiall provide. Thèse may be varied to meet the necessities 
of the particular right to be protected." 

In Stravder v. West Virginia, 100 U. S. 303-310, the court says: 

"A right or an immunity, whether created by the congress or only gnaran- 
tied by it, even without any express délégation of power, may be protected 
by congress." 

We bave seen that congress, in the legitimate exercise of its législative 
discrétion, bas chosen to protect suitors in the courts of the United States 
in the exercise of their rights to prosecute their suits and actions in those 
courts, and neither the state nor any tribunal or ofEcer thereof has any 
color of right to complain that the protection is extended. Indeed, it 
would occur to the impartial and obseryant mind that the oflBcers of the 
state should expérience a sensé of patriotic gratification that the courts of 
the United States are sufficientlj' vigorous and vigilant to institute an in- 
vestigation into an atrocious crime, such as this indictment describes, 
and the demurrer for its purposes admits to be true. The date of the al- 
leged crime, or, rather, the terrible and distressing murder committed 
in its progress, occurred on the 7th day of October. , The indictment in 
this court was filed on November 20th. If warrants had been issued 
and arrests made by the authorities of the state, the prisoners would not 
now be before this court. The notable solicitude, and I may say jeal- 
ousy, exhibited in behalf of the dignity of the state court, expressed, as 
it is, not by the state or its authorities, but by the counsel for the parties 
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accused, lias not had any considérable, or îndeed appréciable effect 
upon the mind of the court while efigaged in the considération of the 
purely légal reasons which hâve impelled it to overrule the demurrer. 



United States v. Lancaster et al. 
(Circuit Court, W. D. Oeorgia, S. D. January 6, 1891.) 

1. CONSPIEAOT— WhaT CoNSTITCTES. 

A conspiraoy is an unlawful confederaoy or oombination of two or more persons 
to do an unlawful act, or hâve acoomplished an unlawful purpose. The offense ia 
complète when the unlawful conspiraoy, oombination, or agreementis made, and a 
criminal act done in pursuance of the conspiraoy is not necessary to justify a con- 
viction for the crime of conspiraoy itself. 
fi. Same — Evidence— Dbolabations. 

Where several persons are proved to Bave combined together for the same illé- 
gal purpose, any act done by one of the parties in pursuance of the original con- 
certed plùh, and with référence to the common object, is, in contemplation of law, 
the act of the whole party, and the proof of such act will be évidence against any 
of the others who engaged in the same conspiraoy. Déclarations of a co-conspir- 
ator, made during the pendency of the illégal enterprise, is not only évidence 
against himself, but is évidence against his associâtes in the crime. 

3. Same — Fedebal JnEisDioTioN. 

An unlawful oombination to inj ure, oppress, threaten, and intimidate a citizen 
of the United States in the free exercise of a right and privilège secured to him 
by the constitution and laws of the United States, and Because of hia having so 
exercised the same, is a conspiraoy, indictable and punishable under section 5508 
of the Revised Statutes. Where a citizen of the United States is interested in a 
decree of a circuit court of the United States, and where it has becûme necessary 
for him to sue out attachments for contempt to enf oroe respect for aaid decree, and 
obédience to the same, and to punish violations thereof, a conspiraoy to injure; op- 
press, threaten, and intimidate him because of the exercise of his right to apply 
for such relief is a violation of the statute. 

4. Homicide — Jukisoiction. ■ ■■ ^ 

If, in pursuance of the conspiraoy above deflned, the conspirators njurder the 
agent of the party against whom the conspiraoy is directed, they are indictable 
and punishable under section 5509 of the Kevised Statutes, as such crime is pun- 
ished by the laws of the state in which the murder was ôommitted. 

6. CONSPIBACT— SUFFICIENCT OF EVIDENCE. 

The évidence necessary to support the charge of conspiraoy disoussed. 

6. Same. 

If it appear that a partlcular motive for the conspiraoy is alleged in the Indtct- 
ment, and the jury is justlfled from the évidence in flnding that such motive did 
really exist, it wiU not matter if the conspirators had différent motives additional 
to that the indictment describes. 

7. Tkial — Instructions. 

It is the duty of the trial judge in a court of the United States to sum up the ev^ 
idence for the assistance of the jury. This is not done to interfère with the prov- 
ince of the jury, for, notwithstanding the summary of the judge, they are obliged 
to flnd the facts for themselves. 

8. Impeaohment of Witness. 

Where a witness is sought to be impeached by proof of contradiotory statements 
in matters material to the issue, it must appear that the contradiotory matter is 
material. The withess so attaoked may be sustained by proof of gênerai good 
character, and at last his crédit is a question for the jury. 

9. Evidence of Co-Conspibators— Cohrobobation. 

Where three persons v^ho are jointly charged with the conspiraoy make disolos' 
ures with référence thereto, — one makes a voluntary confession, auother is per- 
mitted to become a witness for the government, under an implied promise of pardon, 
and testifies, and the other makes a déclaration during the pendency of the criminal 
enterprise,— and there coùld hâve been no collusion or knowledge inïer sese with 
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référence to the several statements, the fact that the three statementa are, in ail 
material respects, identical, is oonfirmatory cf the testimony of tbe aocompUce, and 
of the crédit of a witness who testifies to the déclaration. 

10. Same. 

The confirmatory évidence need not extend to the whole testimony; but, It be- 
ing shown that the accomplice has testified truly in some particulars, the jury may 
infer that he has in others. 

11. Same. 

It is a settled mie of évidence that an accomplice, notwithstanding the turpitude 
of his conduct, is not on that acoount an incompétent witness, but the jury maj;, if 
they please, act upou the évidence of an accomplice. It is, as a matter of praotice, 
the duty of the judge to advise them not to convict of felony upon such testimony 
alone, and without corroboration. No évidence can be legally compétent and suffi- 
cient to corroborate an accomplice which does not tend to confirm the testimony of 
the accomplice upon a point material to the issue in the sensé that it tends to prove 
the guilt of the défendant. Com. v. Holmes, 137 Mass. 434, deoided by Chief Jus- 
tice Grat. 

12. Same. 

Ciroumstances of corroboration in this case instanced. 

18. CONSPIKACT TO MtJKDER — FeDEKAL JuRISMCTION. 

It is not within the power of the United States to punish for a oonspiracy tO 
murder within the state unless the murder was in violation of a United States stat- 
ute. In this case the question of the power of the United States to inquire into 
and punish for the alleged murder of Forsyth dépends upon whether the killing 
was done in pursuance of the conspiracy alleged in the indictment. 

14. Same — Evidence Required. 

It rejuires more than proof of mère passive cognizance on the part of a prisoner 
of a crime to sustain a charge of conspiracy, but the jury must flnd that such pris- 
oner did some act or made some agreement showing an intention to partioipate in 
some way in such conspiracy. 

15. Criminal Law— Evidence op Characteb. 

Bffeet of proof of good character discussed. U. S. v. Jackson, 39 Fed. Rep. 503, 
foUowed. 

16. Same. 

Because a prisoner may not choose to put his character in issue he is not to be prej- 
udiced in the minds of the jury thereby. 

17. Tbial — Arguments op Cotinsel. 

Référence in argument by couusel to impertinent topics commented on. 
{SylldbiLs by the Court.) 

At Law. Indictment for conspiracy. 
Marion Erwin and F. G. du Bignon, for the prosecution. 
Bacon & Rutherford, Dessau & Bartlett, Q. 0. Smith, and H. V. Washing- 
ton, for the prisoners. 

Speee, J. , (charging jury.) The prisoners are on trial upon an indict- 
ment in which they are charged with a conspiracy to injure, oppress, 
threaten, and intimidate a citizen of the United States of America in the 
free exercise and enjoyment of a right secured to him by the constitu- 
tion and laws of the United States. They are further charged with a 
conspiracy to injure, oppress, threaten, and intimidate the citizen be- 
cause of his having exercised such right and privilège so secured. The 
laws of the United States (Rev. St. § 5508) provide that — 

"If two or more persons conspire to injure, oppress, threaten, or intimidate 
any citizen in the free exercise or enjoyment of any right or privilège secured 
to him by the constitution or laws of the United States, or because of his hav- 
ing so exercised the same, they shall be fined not more than flve thousand 
dollars, and imprisoned not more than ten years, and shall, moreover, be 
thereafter [inéligible] to any office or place of honor, profit, or trust created 
by the constitution or laws of the United States." 
v.44F.no.l2— 57 
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This section defines thè conspiracy with which the défendants are 
chàrged. The laws of the United States (Id. § 6509) further provide — 

"If in the act of violating any proYision in either of the two preeeding sec- 
tions any other felony or misdemeanor be committed, the offender shall be 
punished for thé same with such punishment as is attached to such felony or 
misdemeanor by the laws of the state in which the offense is committed." 

The person àgainst whose rights and privilèges, their exercise and en- 
joyment, the conspiracy is charged to hâve been directed is Norman W. 
Dodge, a citizen of the United States and of the state of New York. 
The rights and privilèges, because of which it is alleged that the con- 
spiracy was formed "to injure, oppress, threaten, and intimidate" Nor- 
man W. Dodge, were the right to sue out certain contempt proceedings 
against the parties whose naines are mentioned in the indictment as having 
violated a certain decree of this court, granted and made upon a bill in 
equity filed, prèsented, and sued to final judgment by George E. Dodge, 
which decree hâd become a muniment of the title of Norman W. Dodge 
to large bôdies of land situated in several counties in this district. As 
we hâve seen, from the indictment, the conspiracy was to injure, op- 
press, threaten, and intimidate the citizen in the exercise and enjoy- 
ment of bis right, secured by the constitution and laws of the United 
States, or, in other words, because he continued to exercise that right. 
It also charges that the conspiracy was formed to injure the citizen be- 
cause of bis having so éxercised bis right so secured; in other words, 
because he had in the past éxercised the right so secured. You will ob- 
serve, thêrefore, gentlemen, that the indictment présents the twofold ac- 
cusation, — a conspiracy to injure because of a présent exercise and of a 
past exeMse of a right secured by the constitution and laws of our gên- 
erai government. It is further charged in the indictment that, in pur- 
suance of the conspiracy, a description of which j'ou hâve just heard, 
the prisoners committed a felony, to-wit, the crime of murder of 
John C. Forsyth, the agent of Norman W. Dodge; and, under the pro- 
vision of the statute which I bave read, it is in tlie légal contemplation 
of the indictment that if the prisoners, or two of them, are convicted of 
this conspiracy, and the murder in pursuance thereof, they shall be pun- 
ished by the law of the state of Georgia relative to the crime of murder. 
I will now ask your attention to a somewhat doser analysis of the légal 
import of this statute, and the indictment which charges the prisoners 
with its violation. "If two or more persons conspire," — that is, if two or 
more persons enter into a conspiracy. Now, what is a conspiracy? It 
is an unlawful confederacy or combination of two or more persons to do 
an unlawful act, or to accomplish an unlawful purpose. The offense is 
complète when the unlawful confederacy, combination, or agreement is 
niade, and a criminal act, done in pursuance of the conspiracy, is not 
necessary to justify a conviction for the crime of conspiracy itself, but 
is merely an aggravation of it. The degree of aggravation of a conspir- 
acy by a criminal act committed in pursuance thereof is of course pro- 
portioned to the degree ofheinousness of thecrimesocommitted. Now, 
to apply this définition to the charge in this indictment, if you shall find 
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that two or more of the prisoners entered into an unlawful confederacy 
or combination to do an unlawful act, or to accomplish an unlawful pur- 
pose, and if you shotild further find that such act or purpose is de- 
clared unlawful hy the statute under which this indictment is framed, 
you would be justified in finding that the offense of conspiracy, as 
eharged in the indictment, is complète, notwithstanding you may fail to- 
find that any crime was committed in pursuance of the conspiracy. 
Such an unlawful agreement for such unlawful purpose would be a crime 
for which the punishment for conspiracy would attach, notwithstanding 
that the proof might be silent or insufScient as to an overt criminal act; 
but if, in addition to the unlawful agreement amounting to a conspiracy, 
you should also find that two or more of the prisoners h ad committed 
an additional crime, to-wit, the crime of murder, as eharged in the in- 
dictment, and had committed it in pursuance of the conspiracy, such an 
additional crime would be an aggravation of the conspiracy, and would 
be, under the fédéral statute (5609) which I hâve quoted to you, pun- 
ishable, on conviction, as such offenses are punished by the laws of the 
State ofGeorgia. 

What, then. will be your first inquiry? Obviously, was there an un- 
lawful confederacy or combination of two or more persons, or, in other 
words, was there a conspiracy to accomplish an illégal purpose? If so, 
ihe act of one of the conspirators is the act of ail. Where several per- 
dons are proved to hâve combined together for the same iUegal purpose, 
any act done by one of the parties, in pursuance of the original con- 
certed plan, and with référence to the common object, is, in the con- 
templation of law, the act of the whole party, and therefore the proof of 
such act will be évidence against any of the others who were engaged in- 
the same conspiracy. It is also true that any déclarations made by one 
of the parties during the pendencj' of the illégal enterprise is not only 
évidence against himself, but is évidence against the rest of the parties, 
who, as we bave seen, when the combination is proven, are as much re- 
sponsible as if they had done the act themselves. You will observe, gen- 
tlemen, that the act of combination to do wrong is the key-stone, if I 
may use the expression, in the crime of conspiracy. It is true that the 
act of unlawful combination is more dangerous and disturbing to the 
peace of society than would be the crime which is the object of the com- 
bination, when accomplished by a single individual. It bas been de- 
clared that the confederacy of several persons to efiect any injurious ob- 
ject créâtes such a new and additional power to cause injury as to re- 
quire spécial criminal restraints. You can readily appreciate why this 
is true. A conspiracy will become powerful and effective in the accom- 
plishment of its illégal purpose in proportion to the numbers, power, 
and strength of the combination to effect it. It is also true that, as it 
involves a number in a lawless enterprise, it is proportionately demoral- 
izing to the well-being and law-abiding characters of the meu engaged, 
and, as a conséquence, to the community to which they belong. Such 
is the général idea of a conspiracy. Now what is the particular conspir- 
acy eharged in this indictment, and what is the particular unlawful re- 
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suit whîch the grand jury, after îts investigation, bas imputed to thèse 
prisoners? It is a conspiracy, as we hâve seen, to injure, oppress, 
threaten, and intimidate Norman W. Dodge, a citizen of the United 
States, in the exercise — the free exercise — of the right and privilège se- 
cured to him hy the constitution and laws of the United States, and be- 
cause of bis baving so exercised the same. An unlawful combination 
to accomplish one or both of thèse results, the court charges you, is a 
conspiracy indictable and punishable under tbis statu te; and it bas been 
so beld by the suprême appellate tribunal of our country. Now, what 
is the right of Norman W. Dodge, on account of the free exercise of 
which it is alleged that tbis conspiracy was formed, to injure and op- 
press him? It appears, gentlemen, from the récitals in the indictment, 
and the évidence to prove them, that on the 18th day of April, 1884, 
George E. Dodge filed bis bill in equity in tbis, the circuit court of the 
United States for the western division of the southern division of Georgia, 
against Briggs, Hall, and Sleeper and against any other parties, in the 
nature of a bill of peace to quiet the title of the plaintiffs to large bodies 
of land in the counties of Dodge, Telfair, Lawrens, Pulaski, and Mont- 
gomery, and to restrain défendants from unlawfully interfering with and 
trespassing upon the same, and to bave certain fraudulent or pretended 
deeds of the respondent delivered up to be canceled. Tbis bill was 
pressed to final adjudication on the 5th day of April, 1886. It was de- 
fended by Luther A. Hall, among others, both as a respondent and as a 
soliciter of tbis court, in its equity branch. After final hearing and 
trial the court granted a final decree, enjoining the défendants Hall, and 
ail other défendants, their agents and confederates, from anj' character 
of interférence with the lands in question. Tbis decree was the final 
judgment in the court, and, since it does not appear that any steps were 
taken to bave it reviewed or reversed, it was in law conclusive. Subse- 
quently to its rendition, Norman W. Dodge, as it appears from the évi- 
dence and the deeds before you, acquired by purchase the interest of 
George E. Dodge in the lands which were the subject-matter of that lit- 
igation, and it is true, as it is alleged in the indictment, that this decree 
became and now is a muniment of title. A muniment is a record, — 
the évidence or writings whereby a man is enabled to défend the title to 
bis estate. You can readily perceive how tbis is true of the decree in 
question. The court charges you that it settled irrevocably, so far as 
human agency could settle it, the title of George E. Dodge to the lands 
in question; and, since Norman W. Dodge purchased from George E. 
Dodge, it became as strong a défense for his title as it was for the title of 
bis grantor, George E. Dodge. Subsequently to the purchase of thèse 
lands by Norman W. Dodge, it became necessary, in his opinion, for him 
to apply to tbis court by appropriate application, for appropriate proceed- 
ings to enforce that decree against persons whom it was alleged did not 
bave the fear of the law in their minda, and who, although enjoined 
from so doing, were in a lawless manner proceeding to disregard the in- 
junction of the court, and the rights it was intended to protect. It is 
in évidence before you that Norman W. Dodge, to-wit, on the 24th day 
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of Fetruary, 1890, presented to ihis court a pétition for attachment 
against Luther A. Hall, one of the prisoners now on trial in this partic- 
ular case. It was charged that Luther A. Hall had systematically vio- 
lated and disregarded the injunction of the court, and had interfered 
with the rights of property it was designed to secure. Upon that péti- 
tion a rule was issued against the prisoner Hall, and he was tried, and 
judgment rendered thereon. Subsequently to the date of this judgment, 
Norman W. Dodge, to-wit, on the 12th day of July, 1890, fîled and 
presented another pétition for attachment against Luther A. Hall, because 
of an alleged additional violation of the decree of this court heretofore 
mentioned, which violation was subséquent to the judgment as rendered 
on the first rule. The second pétition was filed, the court took it under 
advisement, and it has been, since that time, a proceeding pending in 

this court. Thereafter, to-wit, on the day of August, still another 

pétition for attachment, because of an additiotial alleged violation of the 
before-mentioned decree, was forwarded to the presiding judge of this 
court, who was not then within its local jurisdiction. This pétition was 
returned to the court without action on the first Monday in October of this 
year, and is likewise pending proceeding hère. Now it is alleged in the 
indictmeut that Norman W. Dodge, a citizen of the United States, had 
the right, secured to him by the constitution and laws thereof, to apply 
for the rules enumerated for the purpose of enforcing obédience to the 
decree of a court of the United States in a matter in which he was in- 
terested; and it is further charged that the conspiracy for which the de- 
fendants are on trial was had to injure, oppress, threaten, and intimidate 
him because of the free exercise of his right to sue for and obtain the 
rule first issued, and because he was, at the time of the conspiracy, su' 
ing for the rules which were then pending. Now, gentlemen, this brings 
us to the announcement to you of a décision which the court has already 
pronounced upon a demurrer presented, argued, and considered in the 
outset of this trial; and the court charges you distinctly, as a matter of 
law, that Norman W. Dodge, being authorized by the constitution of the 
United States, and the laws made in pursuance thereof or dépendent 
thereon, to apply to the court for proceedings in attachment as for con- 
tempt, to enforce obédience to a decree of the court in which he was in- 
terested, such authority conferred upon him a right secured to him by 
the constitution and laws of the United States, and, if the prisoners con- 
spired to injure, oppress, threaten, or intimidate him in the free exercise 
or enjoyment of such right, the conspiracy would be complète, as defined 
by the statute, and would, on conviction, subject the perpetrators to its 
penalty. 

We hâve now seen what is a conspiracy, — what is the particular con- 
spiracy charged in the indictment; and you hâve been instructed that 
the latter conspiracy is one relative to which, as jurors of this, the cir- 
cuit court of the United States, you hâve the power and the duty to 
make inquiry, and, on satisfactory proof of the truth of the charge, to 
find a verdict. This brings us to the inquiry, what is the nature or 
character of the proof necessary to support a charge of conspiracy? The 
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firat Cardinal rule of évidence to which it is my duty to call your atten- 
tion upon this subject bas already been referred to. It is this: After 
évidence showing the existence of the conspiracy is submitted to the 
jury, the acts of other conspirators may in ail cases be given in évidence 
against each other, if thèse acts were done in pursuance of the common 
illégal object. It is also true that letters written and déclarations made 
by other conspirators are admissible if they are among the things done 
in pursuance of the conspiracy. It is also true that déclarations of the 
conspirators may be considered a part of the res gestes, — that is, part of 
the things done in pursuance of the conspiracy, — although they may not 
be precisely concurrent with the act under trial. It is enough if they 
spring Irom it, and are made under circumstances which preclude the 
opportunity or idea of a fictitious device or after-thought. It is also true 
that, while the déclarations of co-conspirators made after the enterprise 
has ended are not admissible against each other, yet, if they are made in 
pursuance of the enterprise, and tending to the accomplishment of the ob- 
ject for which the conspiracy was made and overt acts were performed, 
they are admissible. It is àlso true, gentlemen, that it is not necessary 
that the conspirators should meet together in order to constitute the un- 
lawful combination. If they bave a mutual understanding, and act 
through one or more individuals, as a conséquence of such mutual under- 
standing, the conspiracy may be complète, and the déclarations of the co- 
conspirators, made while the criminal enterprise was pending, are admissi- 
ble against each other. It is indeed, not necessary that ail the conspira- 
tors should be acquainted even with each other. If they conspire to 
accomplish the illégal purpose through one common acquaintance or go- 
between, the conspiracy may be complète, and in that event the act of one 
conspirator is the act of ail. You will perceive that a conspiracy is a 
joint offense, and you will understand that, if severalpersons jointly con- 
spire to commit a crime, as each man is acting through ail the others, or 
as ail are acting equally through one, the degree of guilt is equal, — the 
guilt is equally distributed, — and each man is not only, equally chargea- 
ble with ail the guilt, but the law déclares that the act of bis co-conspira- 
tor is bis act. He loses bis individuality , and becomes identified with the 
crime with which, and the criminal with whom, he is associated. From 
the very nature of the crime of conspiracy, it is almost invaria bly secret in 
its origin. Naturally every précaution is taken when several deliberately 
unité to commit a crime so injurions to the public welfare. It is rarely, 
therefore, the case that there is an actual witness to the unlawful com- 
bination itself, or to the circumstances attending its origin. It is pecul- 
îarly, therefore, a crime wbere the évidence of motive and of circum- 
stances are valuable, as indicating the animating cause of the unlawful 
combination and the unlawful agreement itself. It is not required, there- 
fore, that the conspiracy or the act of conspiring need be proved by di- 
rect testimony. It is indeed compétent to show the conspiracy by 
showing disconnected overt acts, where the proof also shows that the 
conspirators were thrown together, or acted through a common médium, 
and had a common interest in promoting the object of the conspiracy. 
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As I have said in another place, a common design is the essence of the 
charge of conspiracy, and this is made to appear when the parties 
steadily pursue the same object when acting separately or together, by 
common or différent means, ail leading to the same unlawful resuit. 
When they do so act with a common unlawful design, the principle 
on which the acts and déclarations of other conspirators, and acts done 
at différent times, are admitted in évidence against the persons pros- 
ecuted, is that by the act of conspiring together the conspirators have 
jointly assumed to themselves as a body the attribute of individuality, 
so far as regards the prosecution of the common design; thus rendering 
whatever is done or said by one in furtherance of that design a part of 
the res gestse, and therefore the act of ail. It is always important in a 
charge of conspiracy to show that the alleged conspirators were known 
intimately to each other, or that they had a common interest in the sub- 
ject with référence to which the conspiracy was formed ; that they were 
seen conversing together or conferring together. It would be important, 
also, if it should appear that their intimacy had been criminal and con- 
fidential in ils character. It is rarely the case that one of the persons 
engaged in a conspiracy will consent to become a witness to the material 
fact of the crime. Whenever such person does so consent, if his testi- 
mony is in itself reasonable and crédible, and if it is corroborated by 
other évidence as to the material features of the narration, such testi- 
mony may become of the most important and satisfactory character. Of 
course, in a charge of conspiracy, as in every other criminal charge, the 
crime must be proven as laid in the indictment; but it is only necessary 
to prove material allégations. Thus, if it appear that a particular motive 
for the conspiracy is alleged in the indictment, if it sufEciently appear 
from the évidence, and the jury will be justified in finding that such 
motives did really exist, it will not matter if the conspirators had addi- 
tional motives other than that the indictment describes. It will be suf- 
ficient for the purpose of the indictment if the motive which it allèges 
is proven, although the conspirators may possibly or probably have ad- 
ditional motives. The crime of conspiracy, like any other crime, must 
be shown to the satisfaction of the jury, and beyond a reasonable doubt. 
When I say "to the satisfaction of the jury," I do not mean to imply that 
the jury has the right to demand from the govemment absolute and un- 
erring démonstration, mathematical in its accuracy. Proof of this char- 
acter is rarely attainable in huuian investigations, disconnected with the 
exact sciences. AU that the law requires is that the jury shall be 
morally and reasonably satisfied of the guilt of the accused. If, on con- 
sidération of ail the évidence of this, as of any other crime, the juror 
can say on his oath, " I am satisfied that the défendants did the criminal 
act with which they are charged, and I have no reasonable doubt about 
it," a conviction will be justified, and ail the purposes of a légal investiga^ 
tion met. If, however, upon a fair considération of ail the évidence, the 
juror is not satisfied of the truth of the charge, and doubts it upon 
grounds for which he can give a good reason, depending on the évidence, 
or the want of évidence, the prisoner is entitled to the benefit of that 
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doubt, and to his acquittai. It is also true, in cases of conspiracy, as 
in other criminal cases, that the prisoner is presumed to be innocent 
tintil the contrary is shown by proof; and, where that proof is, in whole 
or in part, circumstantial in its character, the circumstances relied upon 
by the prosecution must so distinctly indicate the guilt of the accused 
as to leave no reasonable explanation of theni which is consistent with 
the prisoner's innocence. Ail I hâve said upon the subject of the degree 
of satisfaction necessary in a criminal trial, upon reasonable doubt, the 
presumption of innocence, and explanations of circumstantial évidence 
consistent with innocence, is as aiiplicable to the crime of murder charged 
in the indictmentas an overt actcommitted in pursuance of the conspiracy, 
as to the conspiracy itself. ' I trust, gentlemen, that you will be enabled 
to bear in mind ail of thèse gênerai doctrines of the law of conspiracy, 
and thèse rules of évidence governing its proof. They will be of great 
service tO you when you .come to examine the évidence with référence to 
the law. It is not to be disputed that the topics are somewhat unurmal 
to the average criminal trial, but courts and juries must rise to the ex- 
igency of the responsibilities upon them, and you must, in the discharge 
of your duty, endeavor to bear in mind, as far as may be possible, the 
rules which the court has mentioned, and which it anxiously trusts will 
serve you to ascertain the truth. 

Having considered the character of proof usual in cases of conspiracy, 
we will now advance to the considération of the proof offered in this par- 
ticular case. At this point the court wiil remind you that it is the 
duty of a judge in a court of the United States to sum up the évidence 
for the assistance of the jury. This is not done, as it is sometimes said, 
to usurp by the court the province and prérogatives of the jury; for there 
is nothing which the court can say which relieves the jury of the duty 
of finding the facts for themselves. Now, gentlemen, with the purpose 
to aid you in the ascertainment of truth, but in no sensé to control you, 
the court will call your attention to what appears to be the more salient 
and important portions of the testimony which has been submitted to 
you. It is in proof that on the night of the 7th of October of last year, 
(1890,) Capt. John C. Forsyth was sitting with his family (his wife and 
children) at the supper table in his home at Normandale, in this district. 
I allude to the testimony of his daughter. Miss Nellie Forsyth, a young 
lady apparently some 16 or 17 years of âge, who appeared as a witness. 
Capt. Forsyth, after finishing his evening nieal, rose from his table, and, 
remarking to his wife that he must go to Maçon the next day to attend 
court, left the supper room, and went into his sitting-room, leaving his 
family at the table. In a few moments. Miss Nellie testified, they 
heard the noise, by which the court understood her to mean the report 
of the gun. She heard her father faintly call, "Tell manima to come," 
and she and hermother ran to him. When she saw him, he was sitting 
in his chair, with his eyes closed, and she first thought that he was 
asieep: but in an instant she saw the blood on the side of his face, and 
then the wound in the back of his head. Her mother brought water, 
and tried to staunch the bleeding, but, after a few uncertain movements 
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of his hand, the dying man fell forward from his chair, and, living in a 
state of utter unconsciousness for two or thiee hours, breathed his last. 
Miss Nellie testified that the room was full of smoke. Her father had 
been shot through the glass of the open window. Other witnesses testi- 
fied in a manner to make plain to the jury the incidents of the assassina- 
tion of Capt. Forsyth. It appeared from this testimony that one of the 
blinds to the window opening on the front véranda had not been closed. 
The shot had been fired through the heavy plate glass of the window by 
the person standing on the véranda. The gun was loaded with buck- 
shot. Buckshot were found in the wound in the head, and some had 
been driven through into the mouth of the wounded man. The deadly 
charge from the gun struck the victim on the back of the head and on 
the left side, and, according to the testimony of Dr. Montgomery, the 
physician, had been driven through the brain. The charge seemed to 
hâve been a very large one. It appeared from the testimony of Mr. 
Curry and another witness that there were several tracks, ail made by 
one man, on the soft ground of the flower-garden in front of the house. 
Thèse tracks were made by a man apparently in his socks. He did not 
hâve on shoes, and the witness thought he was not entirely barefooted. 
On the next morning a party took up the trail and followed it for several 
miles. It had been raining the evening before, and, according to the 
testimony of Charley Gibbs, they followed it without difficult}'. The 
witness joined the party about a quarter of a mile from Forsyth's house, 
and followed it for five miles on the tram-road. At first there was but 
one track, but a short distance further on, another track came in from 
the direction of an old shanty on the lefc-hand side. This track had a 
shoe on, and, having joined the track which had been trailed from Capt. 
Forsyth's, the tracks were traced together a short distance, where it was 
évident, from the sign, that the party who came in from the direction 
of the shanty sat down on the tram-road and pulled otF his shoes. The 
tracks were then followed some five miles, to the neighborhood of the 
house of the Widow Gillis, a near neighbor to the witness Lem Burch, 
to whom référence will presently be made. The testimony of Charley 
Gibbs was not questioned or contradicted in any manner. It does not 
appear from the évidence that there were any indications as to the iden- 
tity of the guilty parties on the day after the killing, in the knowledge 
of the friends of Capt. Forsyth. Some time after the killing, to-wit, on 

the day of November, 1890, as we learn from the testimony of Mr. 

Walter B. Hill, a member of the bar, who is the gênerai counsel for 
Mr. Norman W. Dodge, a Mr. J. L. Bohanon came to him in Maçon, 
and made certain important disclosures which gave the due upon whieh 
the investigations were made which led up to the arrest of the défend- 
ants, the indictment by the grand jury, and the trial in which we are 
now engaged. Bohanon himself was introduced as a witness, and testi- 
fied that he was down in Telfair county at the time of the death of Capt. 
Forsyth. He was engaged in the saw-mill business with Wright Lan- 
caster, one of the prisoners. His home was in Pulaski countj', and he 
had a mil! near Hawkinsville; but, getting out of timber, and looking 
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for a location of tlie mill, finding that Lancaster wanted a partner, the 
witness sold his mill near Hawkinsville, and went into business with 
Lancaster. This was about the last of July. Lancaster informed the 
witness that he had abput 20 lots of timber, and could control a great 
deal more. The witness testified that after the partnership was formed, 
and after Lancaster got eut, he told Bohanan to take his mules and get 
his brother's wagon, (Lancaster's brother,) and move one of the défend- 
ants, Moetre, on certain lands which Lancaster stated he had bought from 
a Mr. JBullard. He moved Moore to the Bullard land, or rather Moore 
moved bimself. The witness testified also as to a transaction betweea 
himself and Burch relative to the lease of certain lots of land from Burch. 
Burch asked him $600 a lot, and wanted cash. John Lancaster, another 
prisoner,toldi witness to let Wright make the trade. He knew ail about 
it, and could make it much cheaper. Wright told him where Burch 
got the lands from, and how. Wright made the trade, and brought the 
lease and put it in witness' trunk, and it stayed there. Wright stated 
that he knew how Burch got his land, — how he got ail of the lots; that 
he could do more with him, and could make a better trade than the wit- 
ness. After witness got the lease, Bureh saw him, and asked him if it 
was ail right. Witness told him it was. Afterwards witness told him 
that he understood the Dodge Company was going to put him in jail for 
leasing that land. Burch said they would never live to put him in jail; 
that he had a rifle, and had been practicing with it, and that he would 
die at the breech of his gun before he would go to jail. It appears oth- 
erwise from the évidence that one of the lots which Burch leased to Bo- 
hanon and Lancaster had boen conveyed to Burch by Wright Lancaster 
in a deed in évidence dated in 1888. It was one of the lots belonging 
to Norman W. Dodge, and was embraced in the decree perpetually en- 
joining Briggs, Hall, and Sleeper, their co-delendants' agents and con- 
federates, from any interférence therewith. It is also in évidence that 
a copy of that decree had been read at Burch's house by Tom Curry, 
one of the agents of the Dodge Company. The Bullard lands, on which 
Moore was moved, were also, in whole or in part, embraced in that decree, 
and were the property of Norman W. Dodge. The witness testified that 
he went over and lived a short time with Moore on the Bullard lands. 
On the morning of the 8th of October the witness testified that he was 
in the commissary at the mill, and he heard somebody out of doors say 
that Capt. Forsyth was dep.d. While he was there he states that Wright 
Lancaster ça,me and put his hands on both sides of the door, and looked 
in, and said that Capt. Forsyth was dead, and stayed there about a min- 
ute. The witness was struck by the expression on his face; thought of 
it afterwards, and stated that he never would forget it. That day or the 
next Lem Burch came there, and was very much excited, talking about 
Capt. Forsyth's death, and asked the witness if he was not scared. The 
witness told him that he was not, and Burch said,"You had better be." 
Burch stated to witness: 

•"There is a suspicion resting right hère.' * * * I said: 'Whatdoyou 
mean bytbjsî' Hesaid: 'Kightaround this mill;' andhesaid: «TlieDodge 
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Company has offered ten thousand dollars reward [I now quote from tlie stén- 
ographie report of the testiraony] for the murderer of Capt. Forsyth, and they 
hâve got ten of Pinkerlon's men hère.' I said: 'Where?' And he said: 
' Right around this mill ;' and I says, ' Why,' I says, ' I would like to see some 
of them.' I says. 'As far as that is concerned, Wright Lancaster — I just judged 
f roin the way he talked ' — I says, ' Wright Laucaster slept in the room with 
me last night. I kno w he has nothing to do with it.' He says; ' Well, Wright 
Lancaster went from Milan to Chauncey with Hall the day he made that 
speech,' and lie Siiys, 'Wright ought never to hâve done that; that iS where 
he played the mischief, — ruined everythiiig.' Burch was so much excited I 
suspected him myself as being the murderer of Capt. Forsyth, and I so stated 
to, I think, Mr. Moore. He told me that if iîurch went on in this way peo- 
ple would think it was him. Question. You so stated to Mr. Moore? Answer. 
Yes, sir; and I might hâve to others. Mr. Erwin. Q. You went to see Mr. 
Honsonin référence tothose lots Ispeakof, Mr. Bohanon, — in référence to thèse 
Bullard lots. Now did you make any visit to Mr. Honson with Mr. Moore, 
and, if so, state what that was, — the object of the visit. A. I thoiight the 
trouble was between Honson and Lancaster and raj'self. I told Wright that 
I would go up and buy Honson out, mill and ail, and get rid of him; thea 
we could go ahead with the timbers. Q. Timbers on thèse lots that you 
refer to? A. Yes, sir. Honson claimed that he had bought them from 
Bullard, and I thought ail I had to do was to buy Honson ont; and my son 
wanted to put np a shingle-raill. and Mr. Moore and myself went up there 
to see Mr. Honson, if I could make a trade with him. I couldn't make a 
trade with him. He asked me too much for his mill, and besides he said 
they were trying to buUdoze him, and I thought he insiniiated that I was 
trying to bulldoze him, and I told him I was not. 1 merely wanted to buy 
oiit his mill, to settle the difflculty between him and Wright Lancaster. Q. 
Did you and Moore start back from that visit? A. We came back togetlier. Q. 
State how the conversation, if any, occurred between you and Moore on that 
visit. A. Corning on back, sir, I felt embarrassed against the Dodge Com- 
pany somewhat. I thought they were trying to run over those people down 
there, and, from what I heard, that I gathered — Mr. Dessau, 1 don't think 
that is a proper statement for him to make. By the Court. Never mind the 
motive which led him to say tliat; just tell wliat Moore said. A. I was talk- 
ing about the killing of Renew, and Mr. Moore told me we better let the sus- 
pidon go on like it was, — let them think Renew was the man that killed Capt. 
Forsyth, and asked me if I knew wlio killed Capt. Forsyth. 1 toLl him I cer- 
tainly did not; and tlien he told me ail about it. Q. You say he s ated ail 
about it to you? Tell us what Moore did state to you. A. Mr. Moore told 
me that a negro l>y the name of Bich Lowry — he didn't gi ve his given name — 
killed Capt. Forsyth. He said Churley Clemens and Lowry were the men 
that did it; that they had been taken care of by Mr. Burih for several days, 
— he didn't know how many days, — and that Burch had them and fed them 
there until they got a chance to kill him; and he said the dogs were on the 
wrong traek; that thèse men killed him, and went over across the railroad, 
over into Montgoraery county; and I said: «Mr. Moore, who ail knows about 
this?' and he mentioned Wriglit Lancaster, John Lancaster, Cleniens, and 
Lowry, — tliey ail knew about it, — and Burch; and he said: 'Burch asked me 
if it would do to tell you [witness] about it, and I told him 1 thought it would.' 
Q. 1 wanted to ask you whether or not they knew ail about it before the kill- 
ingof Capt. Forsyth? A. Yes, sir. Q. And whether or not the statements 
you were just about to make — what time was that made? A, 1 don't know 
when Bui'ch asked him tliat. He said Burch asked him if it would doto tell 
me, and he told Burch he tliougtit it would, and he did tell me. I asked him 
not to tell anybody that he told me. He didu't ask me not to tell it. I asked 



908 FBDEEAL EEPORTEK, Vol. 44. 

Mr. Moore not to tell anybody that he told me. He came to me the next day, 
and told me that the dogs were right as far as Burch's; that those parties did 
go as far as Burch's, and the dogs were on the right track that far, and he 
said he was not certain but Henry Lancaster wasn't with them, but he didn't 
know. I think, sir, that is about the conversation that took place between 
Mr. Moore on that direct Une. Q. Did Mr. Moore tell you — Who did he tell 
you by name, — persons who were concerned in the killing? A. Yes, sir; I 
stated that a while ago. I asked him who knew about it, and he told me the 
names of the parties. Q. Was the extent of it just simply that they knew o£ 
it? A. Yes, sir; they knew ail about it. They had it done, was my under- 
standing, sir. Hewent on to state further. I told him then: -ThowayEurch 
is acting this thing will be found out.' He says: 'If it is, it won't implicate 
anybody but hiniself.' Hesays: ' Thèse parties hâve not paid any money to it. 
Other parties hâve paid the money,— six hundred dollars. I asked him how 
much the negro got. He said he got six hundred dollars. Q. Do you know 
anything about any private consultation between any of thèse défendants and 
Mr. Burch before or after the killing of Capt. Forsyth? A. They had conver- 
sations every time they met, before and after. Q. Who had conversations? A. 
Wright and Henry, and every oneof them. Thèse men wereall together there. 
They are ail right around the mill. Q. Do you know anything about Mr. 
Wright Lancaster having gone over to Mr. Burch's house shortly after the 
killing of Capt. Forsyth? A. The same day that Burch was so excited at the 
mill I spoke to Wright about it myself. He went over to his house, and I 
lieard that he was stricken with paralysis, and had sent for Wright and John 
ti) go over and see him. I don't know whether they went or not. I heard 
they did. The next day I asked Wright what was the matter with Burch, 
and he said, 'Nothing, only he is acting the fool.' By Mr. Erwin. I will ask 
you this, Mr. Bohanon: Did Mr. Moore tell you anything that the negro had 
stated — this Kich Lowry — about the killing? A. Hesaid Rich Lowry said it 
was only a breakfast for him to kill Capt. Forsyth. Q. Did he tell you anything 
further in that connection about their gênerai purpose? A. They were going 
to keep on until they stopped the Dodge business. Q. Can you recollect now 
about the language in that connection? A. They were going to kill them 
out; they were going to kill the Dodge Company out, until they went away. 
I went to Mr. Oberly, and took him ofï in a private room, and told him I 
knew who killed Capt. Forsyth, and I wanted to sell him niy interest down 
there, and, if he would buy.my interest down there, I would tell him the 
vehole thing. He refused to do that; said he was not autborized to do it, and 
co'uld not do it, but asked me if I would come to Maçon with him. I told 
him I didn't hâve a cent in my pocket, and if he would pay my way to Maçon 
I would come. He went on up to Mr. Hill's office, and I related the same 
thing to them ; that I knew, and I wasn't able to lose what I had there, and 
if they would just buy me out, that I would put them into possession of ail 
facts, and they could go ahead if they saw fit. They refused to do that. 
They said they had no authority; didn't want what I had; wouldn't hardly 
haveit anyhow." 

The witness tlien stated that he made the disclosures which aiforded 
the clew to the theory of the prosecution. This concludes the direct ex- 
amination pf the witness Bohannon. He was also closely cross-exam- 
ined, without, in the opinion of the court, inducing him to change his 
direct testimony in any material particular. It is true, however, that 
this witness had been very iiercely attacked in argument by the défend- 
ants' counsel upon two methods of attack looking to his discrédit be- 
fore the jury. The first of thèse is by attempted proof of statementa 
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contradictory to his testimony under oath. One method of impeachîng 
the testimony of the witness is by proof of contradictory statements in 
a matter material to the issue. The witness was asked if he did net, on 
the 18th of October, tell Tom Eason, between Helena and the Ocmulgee 
river, that "you didn't know of your own knowledge, or had no informa- 
tion, who was the murderer of Capt. Forsyth." The witness answered 
that he didn't know, and had no recollection, of any such statements. 
Eason testified for the défense that the witness did say, in substance, 
what the question imported. It is for the jury to say whether this is 
sufficient to discrédit the witness. The amount of crédit to be given a 
witness is entirely a question for the jury; but it is proper for the jury 
to consider ail the bearings of the facts in évidence before them, and, if 
they find that the relations between the Lancasters and Eason were close 
and intimate, they will do well to consider carefully whether a mère éva- 
sion of the question, the answer to which , if Bohannon's testimony is true, 
would impute a terrible crime to the friend of Eason, is a circumstance 
upon which they can afford to discrédit the testimony of the witness. 
Another atternpted contradiction is based upon a question alleged to hâve 
been propounded to the witness by one B. H. Frizzell. The witness 
was asked if he did not state to Frizzell, in substance, that he knew 
nothing that implicated the Lancasters. This was at the fair in Oc- 
tober in this city. The witness replied that he did not say that, but he 
did tell Frizzell that he had taken ont no affidavit against the Lancas- 
ters, and it does not appear that any such afSdavits were made, Friz- 
zell testified substantially that Bohannon told him that he knew nothing 
iraplicating Wright Lancaster. The jury should bear in mind, also, that 
Frizzell was a lawyer for Lancaster, and came hère, according to his own 
testimony, in part to sound Bohannon. The witness was also asked if 
he did not say to Mr. W. J. Grâce, a young attorney résident in this 
city, that there was some money in this matter; that witness and Grâce 
■could make it, and urged him to go down there, and see if they could 
not work up the case as détectives. The witness stated that he did not 
remember any such conversation, but might hâve talked withMr. Grâce 
about it. The court charges you upon this subject, if you find that 
there is a contradiction between the witness and W. J. Grâce, it is not 
a matter upon which an impeachment can be based, because it is not 
material to the issue. He was also asked if he did not, in a conversa- 
tion with Mr. M. T. Grâce, say that he was up hère helping to find 
out who killed Forsyth. The witness did not deny it. The court does 
not think this a ground of impeachment. A witness who is im- 
peached by proof of contradictory statements may be sustained by proof 
of gênerai good character, and the government in this case bas offered 
proof of the gênerai good character for truth and veracity of J. L. Bo- 
hannon. Mr. W. W. Harrold, who lives at Eastman, in Dodgecounty, 
testified that he knew J. L. Bohannon; that his gênerai character for 
truth and veracity is good; and that he would be obliged to believe him 
on his oath. Judge W. L. Grice, Col. George W. Jordan, Sr,, Mr. 
Walker, and Dr. Fleetwood, Mr. Henry Waterman, and Mr. J. D. Bos- 
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tick testify with unanimity to the gênerai good character for truth and 
veracity of the witness. Thèse are citizena of the conimunity in which 
he livesj and it is the province of the jury to détermine what weight is 
to be given to their opinions of their acquaintance or neighbor. A wit- 
ness is presumed to be truthful until the contrary is made to appear, 
and it is the duty of the jury to accept the testimony of a witness 
which is not in itself improbable, or which is not impeached in some of 
the methods indicated by the law. But, as I hâve said, the credibility 
of a witness is entirely for the jury. With référence to the attaok made 
upon this witness upon the alleged ground that he has bartered his tes- 
timony in this case, the jury should bear in mind his évidence and the 
évidence of Mr. Hill, which ia ail the évidence on that sûbject, except 
the testimony of one of the défendants as to the value of the property he 
had at the mill. It is important, too, for the jury to inquire whether it 
be true that the witness felt obliged to relinquish possession of his prop- 
erty there at the mill, and, if so, to détermine whether he did this upon 
imaginary grounds, or upon the ground he states, that he has been com- 
pelled to remain in Maçon for his protection. If it be true that, shortly 
after the death of Forsyth, the witness suddenly left his place of 
business without any business reasons, and has remained away aince 
that timej and if this was donc before the arrest of the prisoners, and if 
it fûrther appear that he left his property behind him in the possession 
of Wright Làncaster, it is a circumstance which may or raay not be im- 
portant, as the jury may or may not believe the motive which he as- 
signa for it. If tliis was not his motive, why did he leave there, and 
why has he not returned? The jury will also bear in mind that, accord- 
ing to the testimony of Bohannon and Hill, — and that is ail the testi- 
mony on this subject, as I hâve said, except a référence to a value of the 
property at the mill, taken there by Bohannon, — Bohannon declined to 
accept any rewàrd, and only asked that a fair valuation be placed upon 
his property, if needful, by a disinterested party, and that Mr. Dodge 
buy it at the price so fixed. This even was not promised him. Never- 
theless he gave the testimony which has been read to the jury. It is 
true he was assured that Dodge was a just man, with the natural infer- 
ence that he would be protected from absolute loss. This ia a iàct for 
the jury to consider, and it is for them to say to what extent it would 
show an interest in Bohannon in his testimony with a view to its dis- 
crédit. The main inquiry-^the vital question — is, do the jury believe 
that Bohannon has told the truth? and, if they do, they are authorized 
to accept his testimony, notwithstanding there may be circumstances 
upon which it may be criticised, and notwithstanding that he may bave 
talked idly or recklessly in the présence of strangers. Such conversa- 
tions are always to be carefuliy scanned by the jury, their surrounding 
cii^Gum«tances closely examined, before a jury will be authorized to im- 
prite perjury thereon. It is proper for the court to direct the attention 
of the jury to the i'act that Bohannon's statement was made belore any 
arrest was mâde. It is also true that aiter the arrest of the prisoners one 
of them madé aètatement whichjWhileit went fttrther than Bohannon's, 
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confirmedthe disclosures which hemade in nearly every important par- 
ticular. I allude to the statement and subséquent testimony of Lem 
Bureh, one of the parties indicted, who bas been permitted to becMne, 
under an ancient and salutary practice, existing both in this and the 
mother country, by which one of a number of persons charged with 
crime is permitted to become a witness for the govemment, to supply 
évidence of guilt which could not otherwise be procured, It does not 
appear from the évidence that Burch made any confession before he was 
arrested, and until Bohannon had told the story, and it does not appear 
that Burch knew what Bohannon had told; and y et the testimony of 
Burch tallies in large measure with the original disclosures of Bohan- 
non. This is also true of the confession of Clemens. In many mate- 
rial particulars it corroborâtes Bohannon, and yet, when Clemens made 
bis confession, it does not appear that he knew anything Bohannon had 
stated, although it was told him that Burch had made a statement. 
Now the confession of Clemens is not évidence except as against himself; 
but if the jury, in the absence of any proof of collusion, can discover in 
the confession of Clemens indications which tend to show that the orig- 
inal statements of Bohannon are true, while the confession isnot^ direct 
proof to show the guilt of the other prisoners, it may be it is proof, in 
that event, to sustain the credibility of Bohannon. If it be true, also, 
that ail the subséquent developments of the investigations tend to verify 
and sustain the original disclosures of Bohannon, as reported to him by 
Moore, and as he himself observed in the transactions about the ruill, 
this is important for the considération of the jury. 

In estimating the amount of crédit to be given to the testimony of 
Bohannon, youarenot authorized, gentlemen, to impute perjury to him 
unless you feel it your duty so to do. As I bave said, until he is con- 
tradicted in matters material to the issue, or otherwise impeached in 
some manner pointed out by thelaw, he is presumed to tell the truth. 
In weighing this testimony, to ascertain its value, it is furthér your duty 
to consider ail the other évidence in the case as relating to it, and whether 
it contradicts or supports it. Your first inquiry, of course, will be, what 
motive would Bohannon bave to swear falsely, especially against Hall and 
the Lancasters, Moore, and Knight. Had be ever quarreled with the 
Lancasters or either of the other défendants? Were bis relations cordial 
or otherwise with the prisoners? If you find a motive for perjury in the 
évidence, it should go to his discrédit; but, if you fail to perceive such 
a motive, it would be equally strong in favor of his crédit. It is urged 
in argument that he testified to procure a reward, but you will remem- 
ber, gentlemen, on that subject, of course, as is your duty, the testimony 
of Mr. Hill that he stated that he would not take a reward, but only de- 
sired to be reimbursed what he felt he must lose if he gave his testimony. 
Even had he testified for a reward, however, that in itself would not 
necessarily impeach him, but would be a circumstance that the jury 
should properly estimate as a part of his testimony. If Bohannon really 
had property interest there which he télt that he would lose as a resuit 
of his disclosures, there is nothing illégal in his stipulation, or rather iù 
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his attempt to obtain a stipulation, before giving his testimony, that he 
should be protected from loss. The bona fides and genuineness of his 
conduct is a question for the jury, as likewise is the amount of crédit to 
be given him. If you find from the évidence that, as a resuit of Bo- 
hannon's' disclosures, implicating nine men in this conspiracy, pro- 
ceedings were instituted which resulted in the flight of two of them and 
the confessions of two others, this fact, in itself, is a circumstance which 
tends to corroborate the truth of his statement to the extent that it is 
true in part, and it would be then for the jury to say whether it is true 
in its entirety. If you find from the évidence that there was no collu- 
sion between Bohanuon and Burch and Clemens, and that each made 
disclosures at différent times, without conferring with each other, and 
without probability that they did, or could bave conferred, and if you 
further find that their disclosures were substantially the same, while 
the testimony of the two accomplices could not corroborate each other, 
and while the confession of Clemens cannot be considered as évidence 
against the other prisoners, yet the unanimity of statements of the three, 
made without the opportunity of conférence, or without proof that they 
did confer, is a fact which tends to corroborate the three statements so 
made. I mean to say that the unanimity, if it exists without a confér- 
ence, if none was had between thèse three men, may give in the minds 
of the jury mutual and interchangeable support, each to the others. 

Let us now, gentlemen, advance to the considération of Burch's testi- 
mony, apd détermine, if you can, what is the effect it should legally and 
properly bave in this investigatioui You will remember, gentlemen, 
the circumstances which attended the hearing of this testimony. The 
witness was desperately ill, and the court, from a désire to insure a 
thorough ànd certain investigation of the serious case on trial, went with 
you to his bedside, and, under circumstances of painful personal incon- 
venience to court, jury, and counsel, heard this testimony. It was re- 
ported by the ofiicial stenographer, and is before you. You must, 
howe^er, as I hâve said before, remember this testimony, and make 
yoùr finding with référence to it for yourselves. What I say or read 
about it' is simply to assist you as far as I can. You wiU hâve the lease 
from Burch to Bohannon and Lancaster out with you. You will remem- 
ber that Burch testified that his titles were fraudulent; that he got them 
from ! Andrew Renew and from Luke Williams. One lot he got from 
Jjancaster. The witness testified he had the deeds of thèse lots made, 
some to his son, another to his daughter, and another to his wife, to 
keep from getting into the United States court. As to lot 58, which he 
got from Wright Lancaster, he paid him $25 for it. He testified that 
Renew had no interest in the lots, the titles to which, the witness got 
from him. He paid Renew $75 for the title, though he knew he had 
no interest in. the lands. He testified that Wright Lancaster told him 
that he had the best right to the timber. I now read to you from the 
sténographie report of the évidence: 

"That he would give me [Burch] a start in that business, he said, and I 
told himl would see about it, and told him I would see Col. Hall, or some- 
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body, about it. He contended that he would give me one thousand dollar» 
for it, and that was inore than I could get, — than anybody else would give 
me. Question. Who was that talking, Wright Lancaster? Answer. Yes. 
sir. He would give me one thousand dollars for it. He said he didn't ask 
themnoodds. I toldhim they could enjoin him and stop him, and he saidthey 
would not do it. He went on and spoke about having Forsyth killed, and 
said trouble had been. The land trouble down there would bave been settled 
if Billy Clemens had not hâve got killed ; that he would hâve had Billy Clemens 
to kill him. Q. Would bave had Billy Clemens to kill who? A. Forsyth. 
He said that it would hâve been done; that they were ruining the country, 
and so on, and said that they knew parties they could get to do it, and he said 
that he knew who he could get to work at it, and they said, ' What would he 
do it for? ' Q. What did they say they would do it for? A. He said that h© 
could bave it done for six hundred dollars. In the mean time I went up to 
Eastman, and saw Col. Hall about the titles. Q, What time was that, Mr. 
Burch? A. I think it was when he was at home on bond. Q. The time he 
was let Qut of jail for ten days ? A. He said that — By the Court. Who said ? 
Witness. Col. Hall. When I asked him about the land business, he said that 
'stick out everybody; everybody stick out;' that he expected some of them 
would be killed. Q. Some of who? A. Of them, — the company; and then 
he spoke in person of Forsyth, and said he would give one hundred dollars. 
Q. One hundred dollars for what? A. For his being killed. He wanted to 
know how they were doing down there, and so on, and I told him, and then 
I saw Wright af ter that, and he said to work it up, too, and I told him I was 
af raid I would get into trouble; that I wanted my lease back, and he said that 
he would hâve Forsyth killed, and this hère Rich Lowry and Charley Clem- 
ens come there to my place to kill him, and stayed there. Q. How did they 
corne? A. Well, they come to the plum orchard. The first I knew of it, 
John Lancaster brought my buggy to me, and told me Charles Clemens 
wanted to see me, and I went down to the plum orchard where he was, and 
he was knocking along down there, and told me his business, and told me 
that Wright had sent him ; and he knocked around there a day or two, and I 
seen Bich, and Rich told me that he had — and he said — told me that he would 
help me to feed him, and told me to kill mutton when I wanted to, and he 
would help me to feed him. By the Court. Who told you that? A. Wright 
Lancaster. Q. Help feed who? A. Rich Lowry and thèse boys. By Mr. 
^rwim. Told you to kill mutton whenever you wanted to? 4. Yes, sir. Q. 
To help feed them? A. Yes, sir. Q. How long did thèse men, this Rich 
Herring, alias Rich Lowry, and Charley Clemens stay at your place before the 
killingof Forsyth actuallyoccurred? A. About three weeks. Ç. About three 
weeks? A. I think it was about three weeks. Q. During that time, Mr. 
Burch, did Wright Lancaster come to your bouse? A. He come there one 
time. Q. Did he stay ail night at your bouse, — one night or not? A. If my 
memory serves me right, he did. By Mr. Enoin. Mr. Burch, do you know 
anything about how Lowry, or whether or not this Rich Lowry, was occupied 
this year at any time during thèse three weeks he was stopping at your place? 
A. I don't think he was." 

When asked to tell the circumstances of the murder, the witness said: 

"Well, I don't know of nothing that happened at ail, only they just take 
their guns. Q. Who took their guns? A. Charley Clemens and Rich Lowry. 
Q. Did they go off for any purpose that evening? Do you know whether 
they stated they were going for any purpose? A. Well, 1 knowed that they 
were going there, of course. I weren't there, I don't think, when they left. 
Q. You were there not long before they did return? A. Yes, sir; the dogs woke 
me up. Q. Well, did Rich Lowry make any statement to you as to what they 
v.44F.no.l2— 58 
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had dorie when tliey comebacKthat night? 4. Theybothdid. BichLowry 
said that he had kllled Forsyth. Q. Bich Lowry told you he had killed For- 
syth? A. Yes, sir. Q. What did Chaiiey Clemens sayabout it? A. He 
said that he did. Q. Said who did? A. Said Bich Lowry did. Bich Lowry 
said himself he did. Q. Mr. Burch, do you know whether or not there were 
any inducements offered to Lowry and Clemens to induce theni to kill Capt. 
Forsyth? A. Yes, sir. Ç. What was that indueement offered to them? A. 
Six hundped dollars. Q. Well, who was to pay the six hundred dollars? A. 
Well, I paid two hundred dollars, or something over two hundred dollars, 
and éol. Hall was to pay one hundred dollars, and I let him hâve a pistol 
worth about — it cost about— sixteen dollars, I reckon. By the Court. Let 
who hâve it? A. The negro. Q, Lowry? A. Yes, sir. Q. You answered 
who actually paid the money. My question was whether or not there was 
any promise to pay them before thekilling took place? If so, who madethe 
promise? Who was to hâve paid the money whioh was paid, — the six hun- 
dred dollars? A. They were to pay it to me, and I was to pay it to him. By 
the Court, No raatter who you paid, who paid you? A. Well, Col. Hali was 
to'pay one hundred dollars and Wright Lancaster was to pay two hundred 
dollars, and I was to pay two hundred dollars, and no more. Louis Knight 
was to pay ail hu could. He never paid anything, thati know of. If he 
did, didn't know it. By Mr. Erwin. Q. Mr. Burch, comtiiencing wi.th Wright 
Lahcaster, how did you know that he was to pay you two hundred dollars to 
pay'to the nian that killed Capt. Forsyth ? A. Well, hé told me that he would, 
and waa g'wine on snorting around because they hadn't killed him before 
they did. Hesaid that he had money, — money that he was saving for that 
purpose,^^and then when it was doiie he had no money, nor he wouldn't pay 
none; §i Did he give you any reason for not paying the money after the 
mui'der was committed? Didyougoto him for the money? A. Yes, sir. 
Bp the Court. Mn District Attorney, how did he know that Mr. Hall was 
to pay one' hundred dollars, and how does he know that Mr. Knight was to 
pay anything. You had bettef show the conspiracy, if you can show it. Bp 
Mr. Srwin. Well, Mr. Burch, how did you know that Mr. Hall — Mr. Luther 
A. Hall-^wàs to pay one hundred dollars to it? A. He told me he would. 
Q. Where were you when he told you that? A. I was in his office. Q. 
Whei^é?. ,4. Eastcnan. Q. At this same time? A. You mean the tîme 
when he was ont on bond? Yes, sir. Q. Well, I will ask you, Mr. 
Burch, whether or not Mr. Hall at any time after that time he was out on 
bond, either by word of mouth or by letter, or otherwise, reminded you of 
what he had àaid at that time? 4. Yes, sir. Ç. How long was it? A. He 
written me twoletters. Ç. Wrote you two letters? j1. Yes, sir. Ç. Where 
were thèse letters from? A. They were frora Savannah. Q. Was that after 
the ten days he was out on bond? A. Yes, sir. Q. Mr. Burch, I will ask 
you whether you hâve got thèse letters? , A. I got them. Q. Do you know 
what has become of them ? A. No, sir; they were destroyed around there I 
reckon. I neyer save no letters. ByMr.Enoin, I will state in my place, 
your honor, that I expect to prove that matter of loss of the letters, and, un- 
der the cireumstances, I will ask that we proceed with the examination, and 
make that proof jafterwards. By the Court. Very well, go on. Q. Now, Mr. 
Burch, 1 Will ask you what did Mr. Hall say in thèse letters? A, He writ- 
ten that if matters wasn't attended to before he got back he would hâve it 
done himself. Q. Was there any other matter between you and him that was 
tobe attended to other than what you hâve stated about the killing of For- 
syth? A. No, sir. Q. That is ail there was to be attended to? A. Yes, 
sir. Q. Did anybody read that letter that you got? A. My daughter did. 
Q. Your daughter, Miss Sabie Bgrch? A. Yes, sir. Q. Did he state any- 
thing else, do you recollect, in either of thèse lettera about the land troubles 
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In gênerai? A^ 'No, sir; I don't think he did. Q. Anytliing about giving 
any message to other people? A. No, sir. Q. It was a short letter, then? 
A. Yes, sir. Q. Theie were two letters you say you got on the same subject? 
4. Yes, sir. Ç. Well.now in regard to Louis Knight. You said that Wright 
Lancaster told you to see Louis Knight about what he would contribute to- 
•wards it? A. Yrs, sir. Q. You said that you did see Louis Knight at Mi- 
lan. I will ask you when you saw him there? A. I could not tell you the 
datel saw him there. It was a month or more ago. Ican't rememberthe 
tlme Isaw him there. Q. How long before the killing of Capt. Forsyth, do 
you suppose? A. I suppose it was probably three weeks. Q. Did you tell 
Louis Knight that you wanted him to contribute to it? How was it? A. 
He just said he would do ail he could. I knowed he would be able to do as 
much as any of them. Q. Did he tell you what he would do? that ail he 
could towards — A. Yes, sir; of course, towards the killing of Forsyth. Q. 
Mr. Buri;h, I will go bacls again to tliat interview of yours with Wright Lan- 
caster after the killing of Mr. Forsyth. You said you went to Wright Lancas- 
ter at'terwards, and asked him for the money. ^. Yes, sir. Q. And he would 
not pay anytliing? A. No, sir. Q. Now, did he give you any reason for not 
paying. or anything of that sort? A. W^ell, he said he would make that ail 
right with Charley. He was on Charley's bond, and it would hâve to be paid 
sometime, and he thought he could make that ail right. Q. Charley who? 
A. Charley Clemens. Well, the negro had been sending me word that he 
would kil! me if he didn't get it, and I had been down sick, and I weren't 
able to do anything. I didn't hâve no money, only as I could borrow it. I 
knew the negro would do it, or I thought it. I begun to beg him for the 
lease on the timber. I told him he could lease it. I told him I would pay 
it ail myself rather than hâve that negro kill me and some of my folks, and 
be said' that he didn't hâve it, and ttien I referred him to what he said about 
it, and he said he weren't going to pay; that he would make arrangements 
with Charley; and I says to him, I says: 'Wright, whenever you pass my 
place, and see my little orphan children and my grave,' I says, ' you can say 
you are thecause of it;' and he says: 'You are adamn liar;' and he says: 'H 
you say it a^ain I will pick up a scantling and break your head.' Q. You 
mean that you told him that you would be the cause of it? A. That be would 
be the cause of it. I says: ' Whenever you pass m'y house, and see my little 
orphan children and my grave,' — that was myselt who 1 was alluding to, — 
•you can say that you are the cause of It.' And he says, ' You are a daran 
liar, and if you say it again I will pick up a scantling and break your head.' 
Q. Mr, Burph, did you hâve any sickness a day or two after Forsyth's raur- 
der? ji. I had a stroke of paralysis on Frlday. I believe it — I believe it was 
on Friday. Q. Capt, Forsyth had been killed on the Tuesday previous? 
A. I believe he had. Q. While you were sick was the tlme that Mr. Wright 
Lancaster came o ver and talked with you? A. No, sir; he did not. Q. Did 
he cume there later? A. Un never came there but one tlme, and that was in 
about two weeks. He corne there one Sunday evenihg in about two weeks 
after I had got sick. Q. Now, Mr. liurch, after you had that stroke of paral- 
ysis — But before I leave that, do you recoUect what tirae of nighi it was that 
Clemens and Lowry got back to your hoiise when they announced that Lowry 
had killed Forsyth? A. I suppose about eleven o'clock at night. I would 
say probably about eleven, as near as I can giiess. Q. Did they sleep M 
night in your house? A. No, sir. Q. Did they get up and leave, or how 
did they do? A, Yes, sir; they left. Q. AVell, what happeued about their 
leaving,— what was said? A. Well, I said 1 told tliem 1 was going down the 
nexi morning to hunt a beef, and would be on the road down there agin that 
old shack, and I would see them. and they told me to carry them some ra- 
tions, and 1 carried them sume rations, and they told me they would stay 
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there in that old shanty that day. Q. Well, did you see them the next morn- 
ing? A. Yes, sir. Q. Did you start off with anybody when you saw them 
there? Was there anybody with you? A. Wyly was with me. Q. Wyly, 
your son? A. Yes, sir. Q. Did you see them near Turnpike creek? A. 
ïhey were, I reckon, about — probably about — a quarter of a mile from the 
Turnpike creek. Q, Well, uow, Mr. Burch, was there any money paid to them 
that morning? A. Yes, sir. Q. How miich? A. Well, I am not hardly 
prepared to tell you exaetly; it seems to me like it was that morning. No, 
sir; no, sir; it was that evening it was paid to them. Q. How much? A. 
It seems to me like it was thirty dollars. Q. Well, what was said about pay- 
ing this, if anything, — about the f ull amount promised ? A. He said that they 
wanted it right away. Q. Well, what f urther was said ? Was anything said 
about paying the balance? A. No, sir. Well, I don't know as there was 
right then anything said about the trade, because I intended to see them my- 
self, Q. Was there anything said that morning when you did see them your- 
self? A. No, sir; there waa nothing said. I juat handed them the rations, 
and went on. Q. Was there a.nything as to their movements that morning, — 
what they would do with themselves? A. They said that they would atay 
there in that old shack that day, tmtil after they found out how everything 
was. As soon as they found out how everything was, they would go down 
to Charley's father's. Q. Well, Mr. Burch, I will ask you right there, before 
I forget it, how far does this Widow McGrillis live from you? A. About a 
mile. Q. Did either of those men tell you about how they came back after 
the murder of Forsyth? What directions were given? A. No, sir; not that 
night. I hâve no recollection of it. Q. How far do you live from Norman- 
dale? A. We hâve to go there. We go straight through the woods. It is 
about six miles. Q. Where did you get the twenty or thirty dollars, that you 
paid to them,— the flrst thirty ? .4. I borrowed twenty of it from Henry Lan- 
caster. I had the other myself. Q. Now, Mr. Burch, after you had taken 
sick, and the balance of that money was not paid, did you send any part of 
that inoneyto them that was promised to them in the arrangements? A. 1 
did not. I went off and bori*owed. I borrowed, I belleve, it was one hundred 
dollars. I borrowed one hundred dollars from old man Jase Lancaster, or 
Henry did. It was Henry Lancaster who borrowed it for me. Ç. Youdidn't 
know this was from Jase Lancaster except what Henry told you ? A. No, 
sir; but I knew he did as good as if I had seen it. Q. You borrowed it 
through Henry Lancaster? A. Yes, sir; from Jase Lancaster. The poor 
old fellow lacked a heap of knowing what it waa for. Q. Did you make any 
disposition of that one hundred dollars? A. Before I borrowed that I went 
up and tried to get some money in Hawkiusville. I oould not get none up 
there, and I got Andy Cadwell to go up there with me, so I came back to 
Eastman, and Andy borrowed a hundred dollars from Judge Roberts for 
me. Q. From Judge Kbberts? A. Yes, sir. Q. Now, Mr. Burch, what 
time of day or night did you and Andrew Cadwell reach Eastman? A. Well, 
the train was, I think, two or three hours late. As soon as we got to East- 
man, I think it was probably two hours before day. Q. Two hours before 
day? A. Yes, sir. Q. Where did you and Mr. Cadwell go when you got to 
Eastman? A. We went down to a blind tiger there; I reckon it was a blind 
tiger. Q. Whére is this place? A. I could not tell you; it was down there 
WTiere they got ail them blind tigers. We went down there to get something 
to drink, and we met up with Sam Rogers, and I told them — Q. Met up 
with Sam Rogers? A. Yes, air. I told him I was going ofE, and he could 
stay around there with Sam untll I got back. I slipped off then, and went 
up to Col. Hall's to get the money. Q. Where did you go. Was it at Col. 
Hall's office or house? A. It was at hia house. Q. At bis house? A. Yes.. 
air. Q. What time was it that you went? Was that before day? A. Yes, 
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sir. Q. Well, now, what transpired when you went to Mr. Hall's house? A. 
I went to the door, and he asked what it was, and I told him, and he corne 
down. Q. You told him, and he come down? A. Yes, sir. I told him who 
it was, and he come down. Q. Come down where? A. Into the sitting- 
room. Q. Come down into the sitting-room? A. Yes, sir. Q. Well, was 
it lighf? A. No, sir; it was an hour until day or more. Q. Well, was it dark 
when he came in? A. Yes, sir. Well, he had a lamp. Q. Well, was any- 
body in the sitting-room with you and him? A. No, sir. Q. You were by 
yourselves? A. Yes, sir. Q. Now, Mr. Burch, you said you got the money 
from him there? A. Yes, sir. Q. How much was it? A. One hundred 
dollars. Q. Did Mr. Hall f ully understand for what that money was being 
given then? A. Certainly he did ; yes, sir. Q. Did he talkabout it? What 
did he say about it then? A. Well, Mr. Burch, you say — Q. Tell me what 
Mr. Hall said about it at that time? Did he make any statements in référence 
to the killing of Mr. Forsyth? If so, tell me what it was in référence to the 
Dodge Company at that time or the Dodges. A. Well, he seemed to be very 
much displeased, and said that w^e onght to burn the trestles and bridgea 
and run them out of there, and make them leave the country. Q, He seemed 
to be very much displeased or pleased? A. Displeased. Q. Because Forsyth 
"was killed? A. Because it looked like he had to pay the money, and they 
■weren't gone. He seemed to be very much displeased about havingto pay the 
money, and there was net raore done. Q. "Very much displeased at having 
to pay the money and there was not more donc? A. Yes, sir. Q. And they 
didn't do what? A. They didn't burn the trestles and run them out from there. 
Q. Burn the trestles and run them out? A. Yes, sir. Q. It was the morn- 
ing of the circus you got the money from Mr. Hall? A. Yes, sir. Q. Now, 
then, you were there on the I6th orI7th of October, when the fair was there. 
Did you see Mr. Hall at that time in référence to the money? A. Yes, sir. 
Q. What conversation did you hâve at that time in référence to getting it? A. 
I told him — I asked him if he was ready to pay, and he said he weren't, and 
told me to meet him down at court on Monday or Tuesday — on Monday, and 
he would get it and pay it; and I went out to the river on Monday, and then 
I thoiigbt I would go down on Tuesday or Wednesday, when I got back, and 
I heard that court had adjourned. Q. Then you went back to Eastman on 
the 23d, or the day of 'the circus? A, Yes, sir. Q. Mr. Burch, we will leave 
Mr. Hall now, and go back again to Herring and Clemens. How did you 
send the one hundred dollars you got through Henry Lancaster from Mr. — 
<Aù man Lancaster — Mr. Jase Lancaster? How did you get that money you 
say you paid to them? A, Henry carried it to them. Q. Henry Lancaster? 
A. Yes, sir. Q. How did you get the hundred dollars you got from Mr. Hall 
on the day of the circus, — that was the same day, I understand, that you and 
Andrew Cadwell borrowed one hundred dollars from Judge Koberts? A. 
Yes, sir. Q. How did you get that to them? A. Henry carried it. Q. As 
I understand you, there were two trips made by Henry to pay over that 
money? A. Yes, sir. By the Court. Did you tell Henry Lancaster where 
to go? A. They told him where they would meet him at. By the Court. 
Did you say they told him where they would meet him? A. Yes, sir. By 
Mr. Erwin. Did Henry tell you anything about it? A. They were to meet him 
on the Turnpike creek. Q. How did you flnd it out? A. Henry told me. Q. 
Mr. Burch, did Henry know about this — what was to be done — before it was 
done? A. I don't know whether he did or not. He came from the mill 
down there, and went off with Kich Lowry, and said — Henry said they went 
to show them the way to Normandale. Q. That he went to show them the 
way to Normandale? A. Yes, sir. Henry went with me, if my memory 
serves me right, when we made the flrst trip. I ain't positive; I think he 
did. Q. You didn't know for what purpose he wasshowing them the way? 
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A. Yes, sir. Sy the Court. What purpose? A. To kill Forsyth. By Mr. 
EniÂfi. Well, Henry was to corne and report to you when he carried this 
money to Eich Lowry and Glemens, and came back. Did he make any re- 
port as to any conversation between them ? A. He came back with tliis 
Word, that they were going — that the negro was going — to kill me if it was 
not gotten up. $. What was gotten up? A. The money. Q. What money? 
A. ïhat was to be paid over by me to them for killing Forsyth." 

You will observe, gentlemen, that Henry Lancaster is charged as a 
co-conspirator in this indictment. The proof is that he lives in Telfair 
county; that diligent efforts hâve been made to arrest him, and that he 
has so far escaped arrest. This is évidence which may tend to show 
his guilt, and may tend to corroborate Burch's story of his complicity with 
the crime. Burch also testified, on cross-exami nation, to the conversa- 
tion with Bohannon, in which Bohannon told him that the Dodges would 
put him in jail, and he said: 

"I knew that the way we were shaped up there — everything in the timber 
business — it would be a mighty easy matter to do it. Question. Easy mat- 
ter to do what? Answer. To put us in jail. 

He was also asked: 

"Q. Did you see Louis Knight at any time after the mnrder of Capt. 
Forsyth? k. Yes, sir; Isaw him at Milan onetima. Yes, I saw him twice. 
I met him around opposite of Mrs. McGillis' one time hunting Sam Will- 
iams. I saw him at Milan one evening. Q. Well, did you talk to him about 
what he was to contribute tothis, — about paying the amount for baving mur- 
dered Forsyth? 4.1 did, that evening. ^. What did he say to it ? 4. Well, 
hé was iii such a flx with his eye, that it lookedlikehecouldn'tdonothing. He 
said hehadlost his eye, and said hecouldn't do anything. Q. Well, when Wright 
Lancaster and you agreed to take this part in the killing of Forsyth, what was 
the reason he gave why he wanted Forsyth killed? A. Wlio, Wright Lan- 
caster? He wanted him killed, and thought it would break up the arrange- 
ment, and tear everything to pièces, and get him ail the timber there was 
down there. Q. He tliought if he didn't get Forsyth killed that Forsyth 
or his agents would be able to break up the arrangements with Bohannon 
and Lancaster, and wanted him killed about thèse lots of lands? A. It 
weren't only them. My lots weren't nothing. Ç. To other lands ? A. Yes, 
sir. Q. They wanted lands for the timber for their mill, was that it? A. 
Yes, sir; and they didn't hâve any, I don't tliink. Q. They didn't bave tim- 
ber for their mill, and, if they didn't kill Forsyth, he would keep them from 
getting it, did you say, was that it? A. I guess It was. Q. That's from the 
conversation he had with you. Was that what you gathered? A. Well, yes. 
I told you he said they were cutting and ruinlng the country. Q. By cutting 
ail the timber to keep other people from getting it? A. By taking the lands 
that didn't belong to them. Q. This was to keep them from taking the lands, 
was it? A. Yes, sir. Q. Did you ever hear them sav that they wanted him 
killed becauseof anything thatany particular person had done? A, Not that 
I hâve any recolleetion of. Q. You don't recollect they ever said they wanted 
him killed becaiise anybody had done anything? A. Not that I hâve any rec- 
ollection of. Q. It was just a gênerai idea. They wanted him killed to keep 
them from getting the lands they didn't believe belonged to them, is that it? 
A. Yes, sir. Q. Tbinking about it now, as seriously as you can, that is aa 
much of the reason as ever was given by any of theiu? A, Yes, sir. Q. 
You spoke about seeing Mr. Hall in the sumraer. Was it when he was at 
home, when iet put from jail on ten days, — was that the time? A. Yes, sir. 
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Q. That was In Eastman, was it? A. Tes, sir. Q. Ton recollect who was 
présent when you saw him? A. I think Elgin Young and E. F. Lee was 
présent with me one time there. I think I saw him two or three or four 
times, I reckon, that évening when I was there. , Q. There was a large num- 
ber of people there when he came home, wasn't there? A. There was very 
few people there that evening. Q. But I forgot to ask you, thougli, when 
was it that Wright Lancaster stated this to you about the killing, — before 
Forsyth was killed? A. A great many more times than one. Q. Well, 
where? A. Well, pretty much everywhere I woiild see him. Q. It was a 
constant thing he talked about, was it? A. Yes, sir. He talked about it a 
great deal. Q. Talked about having Forsyth killed, and it was ail because 
DoiJges would get the lands, and he could not get them for his mill ? A. Well, 
he thought that he had gotten into that business, and he thought if they got 
him snapped up he was gone. Q. Into what busines? A. The timber busi- 
ness, — land and timber business. Q. Timber business? A. Yes, sir; land 
and timber business, where he was running his mill. Q. What do you meaa 
by 'snapped up and was gone?' A. Taking him up and enjoining him. Q. 
When was the iirst time he ever said to you that he wanted you to take hold 
of the matter of having him killed? A. It was down tbere at his mill. He 
didn't say he wanted me — to hâve me take hold of it. He said he was going 
to bave it done. He had two men to do it, and was going to hâve itdone. 
Q. Well, when was the flrst time he ever asked you to hâve anything to do 
with it? A. It was along in August, I believe. It seems to me, as well as 
I recollect, — ^yes, it was behind his old commissary, where we was talklng. 
He said that my place was an out-of-the-way place, where he could keep him 
concealed. Q. Said what was sort of an out-of-the-way place, — your house? 
A, Yes, sir. Q. Did he make a proposition to you that you were to take 
them to your house until they killed Forsyth? A. He said it would be best 
for them to go there, as they would not be seen there, and keep hid out there. 
Ç. Yes, and you agreed to doit, did you? .4. Yes, sir. Ç. You agreed to do 
it at that time? A. No, sir; I didn't agrée at that time. Q. At what time 
did you agrée to do il? A. Well, he just sent them there, and Charley told 
me his business when he corne, when he made the proposition that time, — 
that flrst time behind the commissary — Q. Tlie time he made this proposi- 
tion to you behind the commissary, how long did you and him talk together 
there? A. I suppose we stayed out there — out there on a log — I suppose we 
talked some fif teen minutes, probably longer, y. You didn't tell him you 
wouldn't do it? A. No, sir. Q. When you parted, it was understood that 
you were going to do it? A. He said he was going to send them. Q. That 
was in August, you say? A. It aeems to me that it was about the first of 
August. Q. Tell me where it was you flrst had a conversation with Louis 
Knight about this matter? A. At Milan. Q. I believe you said it was at 
Milan; that is where you had a talk with him? A. I talked with him at 
Milan. Q. Did you go — Wright referred you to him, and you told him 
Wright Lancaster referred you to him? A. Yes, sir. Q. And you told him 
you wanted him to pay for having Forsyth killed? A. Yes, sir. Q. And 
what was it he agreed to do? A. He said he would do ail he could. Q. Did 
he intimate how much that would be? A. No, sir. Q. He was in favor of 
it, was he? 4. I guess he was. Q. Now, Mr. Burch, did he say anything 
about whether he wanted Forsyth killed or not? A. Yes, sir. Q. And that 
was the time you went to him to know how much he would give? A. 
Yes, sir; that seems to me, as well as I remember, about three weeks. Q. 
.Before the killing? A. Yes, sir. Ç. At that time Clemens and Bich Lowry 
had already been to your house, hadn't they? A. Yes, sir; they had been 
there. Q. Been there before that? A. Yes, sir. Q. Did you see him again 
at any time at ail after the killing, — Louis Knight? A. 1 met bim and Sam 
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Williams not far from Mrs. McGilIis'. Q. Mr. Burch, haveyon ever said toany- 
body since you hâve been in Maçon that Louis Knight didn't bave anything 
to do with this matter? A. No, sir; I bave not. I said that — Ail I said 
aboutit toanybody was tha^I said Louis Knight wouid never bave known 
anything about it, I didn't suppose, if I hadn't spoke to him about it. That 
is exactly what I said. Q. Who did you say that to? A. I do not know. I 
can't call it to mind. Q. Hâve you said it to more than one person? A. I 
don't know whether I hâve or not. Q, Do you remember having said that ? 
A. No, sir; I hâve never said that the — Q. Did you say what you said just 
novr? A. Yes, sir. Q. You did say that you didn't suppose Louis Knight 
would bave known anything about it if you liadn't spoke to him about it? 
A. Yes, sir; that's what I said. Q. That's what you said, now? A. Yes, 
sir; I said I told the fellowsthere in jail about it. Q. Which fellows? A. I 
told Vaughn, I belle ve. Ç. Vaughn. Who else? 4. I think I told the at- 
torney gênerai one night about it. By Maj. Bacon. I won't ask any- 
thing you said to the attorney gênerai. I will ask you what you said to other 
people.- A. I told you. Q, You can't remember anybodybesides VaUghn? 
A, I may bave said it to otbers. I don't remember the otbers I said it to, 
there has been so many talking to me, having so much to say, that I can't 
keep up with éverything. Ç. Who has been talking to you? I am not talk- 
ing about the district attorney. Q. Mr. Burch, when you went to Mr. Hall's 
bouse that night, was there any light burning in the house? A. I thought 
that I could see a light upstairs, as I went there. A. You mean through the 
Windows upstairs? A. Well, I think — I went up, sir, it seems tomelike there 
was a light burning up there. * * * Ç. Could you see through the glass door 
— see upstairs inside — could you see through the glass door, and see Mr. Hall 
corne down the steps? A. I saw him coming down the steps. Q. With a 
lamp in his hand? A. Yes, sir. Q. You could see that through the glass 
by the door, could you? A. I guess it was. I don't remember what I saw 
it through. Q. What sort of a lamp was it? A. I never noticed it. Q. Was 
it a lamp or a candie? 4. I never noticed. He set it on the table. I know 
it wasn't a candie. Q. What do you call a candie? A, A candie is one of 
thèse white things with a wick in it. I never paid no attention to it. Q. 
Something like a tallow dip? A. I know what is called an old-time candie. 
I never see none of them ; they bave gone out of fashion, Q. You never 
saw a candie, and you saw that night when he came down the steps — Mr. 
Hall came down the steps — he had a lamp in his hand or a candie? A. I 
could not say which it was; I told you I never noticed it. I never noticed it 
at ail. Q. You didn't notice down in the room whether it was a lamp or 
candie? A. I didn't stay but a few minutes. Q. He had the money in his 
pocket? A. No, sir; he got up and went back up there, and got the money. 
Q. What kind of money did he pay you ? A, Paper money. Q. Paper money? 
A. Yes, sir. Q. Went upstairs? A. Yes, sir. Q. Did he leave the door 
open of the roora you were in? A. Yes, sir. Q. You saw him: go upstairs? 
A. Yes, sir. Q, Did he carry the lamp or candie out? A. I don't remem- 
ber. Q. You can't recoUect whether he left you in the dark or not, can you? 
A. It seems to me that he. did. I won't be positiva about it. Q. Left you in 
the dark? A, I won't be positive about It. Q. You don't recollect defl- 
nitely whether he left you in the dark or not? A. No, I don't. Q. Was 
there any lamp like that hanging in the hall [referring to lamp hanging in the 
room in which the court was sitting] at Mrs. Hogan's boarding house? A. 
I never noticed. Q. You could tell whether you saw any or not, can't you? 
A. From where I was? Q. Yes. A. I think he set the light on the hall table 
there. He didn't hâve anything like that burning. Q. Didn't hâve a lamp 
like that burning? ^. No, sir. Mr. Hall set with the lamp in his hand, and 
carried it back upstairs with him when he went back up. Q. And left you 
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in the dark? A. And he brought it back with him. Q. Left you in the 
dark? A. Yes, sir; he weren't gone over a couple of minutes, if that long. 
Q. You didn't let him know that j'ou were coming, did you? A. No. Q, 
How long before that time was it that you had seen him? A. I seen him 
when that little fair was going on. Q. During the fair? A, Yes, sir. Q. 
You hadn't seen him sincethen? A. No, sir; not untilthatnight. Q. When 
you went to his house that night? A. Yes, sir. Q. You knocked at the 
door? A. Yes, sir. Q. What did you knock with? A. Knife. Q. Didn't 
ring any bell or knock on the door, — just knocked with your knife? A. Yes, 
sir. Ç. How manytimes did you knock? 4. 1 didn't knock manytimes be- 
fore he asked who it was. Q. Where did he ask from? A. Upstairs. Q. 
You hollered out your name to him? A. I totd him that it was 'L. B.' 
Ç. L. B. ? A. Yes, sir. Q. He came down right away? A. Yes, 'sir. Q. 
You think that there was a light there before you knocked? A. It seeras to 
me that they had a light upstairs. I won't be positive about it. It seems to 
me that they did. Q. Were you ever at his house before? A. I never was 
inside of his house before in my life. Q. Mr. Biirch, who arrested you? A. 
Mr. Avant I think is the one. Q. One of thèse deputy-marshals ? A. Mr. 
Avant I think was the one read the warrant. Yes, he is the one that arrested 
me, — Mr. Avant." 

Gentlemen of the jury, that is the testimony both on direct and cross 
examination of Lem Burch; that is to say, it is, in the opinion of the 
court, the most material portion of the testimony. I do not mean by 
this to intimate that you should not recall ail else that he bas said, con- 
sider it, and give it due and proper weight. You must pardon me for 
dwelling at length on this évidence. No personal weariness of my own, 
and, with ail the déférence and respect I feel for yourselves, no considér- 
ation of your Personal weariness, would justify me in withholding from 
you anything which, under the law, is material for your considération 
in this vast and momentous issue. It is true that the évidence of Burch 
is the testimony of an accomplies, but it is not incompétent on that ac- 
count. It may be hère observed, and in this connection I use the lan- 
guage of Prof. Greenleaf in his weU-known and valuable treatise on the 
law of évidence, "that it is a settled rule of évidence that a farliceps 
criminis, — that is, an accomplice, — notwithstanding the turpitude of his 
conduct, is not, on that account, an incompétent witness." The admis- 
sion of accomplices as witnesses for the govemment is justified by the 
necessity of the case; it being often impossible to bring the principal of- 
fenders to justice without them. The degree of crédit which ought to 
be given to the testimony of an accomplice is a matter exclusively within 
the province of the jury. It has sometimes been said that they ought 
not to believe it unless his testimony is corroborated by other évidence, 
and, without doubt, great caution in weighing such testimony is dictated 
by prudence and good reason. But there is no such rule of law, it being 
expressly conceded that the jury may, if they please, act upon the évi- 
dence of the accomplice without any confirmation of his statement; but, 
on the other hand, judges, in their discrétion, will advise a jury not to 
convict a felony upon the testimony of an accomplice alone, and with- 
out corroboration. And it is now so generally the practice to give them 
such advice that its omission would be regarded as an omission of duty 
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on the part of the judge; and, considering the respect always paid by the 
jury to this advice from the bench, it may be regarded as the settled 
course of practice not to convict a prisoner in any case of felony upon the 
sole and uncorroborated testimony of an accomplice. The judges do not, 
in such .cases, withdraw the cause from the jury by positive directions 
to acquit, but only ad vise them not to give crédit to the testimony. 
But, though it is the settled practice in cases of felony to require otlier 
évidence in corroboration of that of an accomplice, yet, in regard to the 
manner and extent of the corroboration required, learned judges are not 
perléctly agreed. Some hâve deemed it sufEcient if the witness is con- 
firmed in any material part of the case. Others bave required confirma- 
tory évidence that the prisoner actually participated in the offense. It 
is perfectly clear that it need not extend to the whole testimony; but, it 
being shown that the accomplice has testified truly in some particulars, 
the jury may infer that he has in others. I think the true rule is that 
the corrpborative évidence must relate to some portion of the évidence 
which is material to the issue, and while it need not go to the whole case; 
yet, in the language of a famous Massachusetts case, {Gom. v. Holmes, 
127 Mass. 424,) decided by Chief Justice Geay, it is true that no évi- 
dence can be legally compétent and sufficient to corroborate an accom- 
plice which does not tend to confirm the testimony of the accomplice 
upon a point material to the issue, in the sensé that it tends to prove the 
guilt of the défendant. It is also true, gentlemen, while the court is 
careful to remind you that the crédit of this witness is entirely for you, 
it would be very far from your duty if, disregarding what may seem the 
natural and inherently truthfnl character of bis testimony, you should 
be hurried away by fierce denunciations, by heated language, and by 
excited epithets imputing infamy to him. On the contrary, with meas- 
ured and impartial délibération, like men who hâve a large interest at 
stake, you should carefully, anxiously, and judiciously scan and weigh 
the e«?idence. If the denunciations are not justified by the circumstances 
of the case, they are "sound, and fury signifying nothing." But the 
verdict of 12 good men is significant, it is imperishable, it is recorded 
on the permanent records of the court, and it will live in its effect 
upon the cdmmunity in which it is rendered. To demand of the jury 
to utterly discrédit and to refuse to consider the testimony of a witness, 
merely because he is an accomplice, is to ask the jury to hold him in- 
compétent as a witness on that account; while, as we hâve seen, the law 
does not make him incompétent, and, should juries do what the law 
does not do, many of the darkest and most dangerous crimes would go 
unpunished for the want of évidence of this character. He is tberefore 
not incompétent or disqualified as a witness, like a man who has been 
convicted of perjury, but he is a compétent witness, and it is for the 
jury to détermine whether, under the rule I hâve given you, his testi- 
mony is suflBciently corrobora ted. 

Now upon what facts does the government rely as corroboration of the 
testimony of Burch? The first inquiry, this being a charge of conspir- 
acy, is, who had a motive to commit it? Upon this subject thegovem- 
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ment calls attention to the fact that the prisoner, Hall, had been enjoined 
from interfering with the lands of Norman W. Dodge; that he had a 
large interest in the attempt to dispossess Mr. Dodge of those lands; that 
he said to Doughlry that he would hâve a man in possession of every one 
of the lots to which Dodge had a weak title, by Christmas; that in the 
letter to Stuckey he inclosed a list of some 89 of thèse lots, ail of 
which he was enjoined not to interfère with, with a caution to Stuckey 
to go into possession, to keep the matter quiet, but to be sure not 
to get enough of the land to give the United States court jurisdiction; 
that he said to Cooper he would put him in possession of any of the 
lots, and défend his title for half of the land; that on the trial of the 
■ rule against him, issued for viola ting the injunction, he was convicted 
and seutenced to five months' imprisonment in the Chatham county 
jail; that on his way to jail he said to Avant that the Dodges had 
"put in to persecuting him in the United States court through For- 
syth, and, if it was not stopped, he [Forsyth] would be killed." It is 
further in évidence that after that time two additional rules — one in July 
and one in August — were presented to the court; that both of them were 
swom to by Forsyth, as the agent for the Dodges. Thèse rules, or 
rather the applications therefor, one of which was filed, and the other not 
fiied, because it had been sent to the judge while he was out of the ju- 
risdiction, will be in évidence before you. It is in the testimony of 
Burch that Hall had said, while he was out on the 10-days leave that the 
court gave him to enable him to prépare for trial in the other case, that he 
would give $100 to hâve Forsyth killed. It is also in évidence that Forsyth 
had been a witness against Hall in the trial of the first rule on which he 
was convicted, and Burch testified that he received a letter to him on the 
subjectlrom Hall in the jail after the return of the latter to Savannah. 
Miss Burch, the daughter of the accomplice, whom the jury had belbre 
them as a witness, testified that she had seen the letter, and that it was, 
in substance: "If you do not attend to the matter, I will hâve it attended 
to when I return home;" and Burch had testified thatthere was no other 
matter that he had to attend to for Hall save the assassination of For- 
syth. It was said by one of the counsel in argument that Miss Burch 
was under contract to convict thèse prisoners. There was no such évi- 
dence, and nothing that the court recalls which will justify the Inference. 
It is, indeed, true that, so far as the law and the protection to Burch be- 
cause of his testimony is concerned, it does not make any différence 
whatever whether or not there is a conviction of any or ail of thèse pris- 
oners. The rule which permits an accomplice to become évidence for 
the government under promise of protection would not be tolerated for an 
instant among any civilized people if the construction placed upon it by 
the counsel could be correct. The resuit of the trial in which the ac- 
complice testifies is wholly imrnaterial to his protection. It is also true 
that in a letter to Freeman, which is in évidence before you, Hall told 
Freeman to "tell the boys not to get scared," he "would soon be out to 
help them;" and he said, in substance, that, if it had not been for For- 
syth, he would not hâve been put in jail. The court charges you, gen- 
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Ûemen, that ail of this évidence, if crédible by you, is compétent and 
material to the issue as tending to show a motive on the part of the pris- 
oner, Hall. It is for the jury to say whether or not it is crédible, and 
it is for them to say whether it is sufHcient corroboration of the testi- 
mony of Burch to justify them in exercising their power to crédit it. 
Evidence which tends to show a motive in Hall of strong animosity 
against Forsyth, because of his connection with thèse rules, or either of 
them, in the United States court, is directly material to your inquiry. 
You also remember what Hall wrote Norman & Clarke: "Stuckey 
bas lied about me, and bas betrayed confidence. I wish somebody 
would run him out of the country." Stuckey had testified on the trial 
of the first rule. You may, perhaps, gather from Hall's letter to him, 
encouraging him to take possession of some 89 of the Dodge lots, the 
nature of the confidence. Of course, gentlemen, it is proper for you to 
bear in mind ail that Hall said on this subject in his testimony. He 
denied utterly the statement to Burch and the letter from the jail to 
Burch. In his letter to Freeman he said he alluded simplj' to his pro- 
fessional services. He denied the statement to Avant. By the human- 
ity of the fédéral law he is permitted to testify in his own behalf, and it 
is for the jury to attach such weight to his testimony as they think they 
can safely and properly give to it. There is other évidence upon which 
the government relies as tending to show the animosity of Hall towards 
the Dodges and their agents. In a public address made at Eastman, ac- 
cording to the testimony of Hamilton Clarke, he said to the people that 
when the Dodges " came on their lands they should meet them with shot- 
guns, and leave their carcasses for the buzzards to pick, or cram them 
down gopher holes." According to the testimony of McCrimmon, he 
said, in a similar speech at Milan, that the "Dodges should be sent hell- 
■ward." According to the statement of Issadore McCormick, he said at 
Chauncey that he was a martyr, and had been persecuted beyond ail 
reason by this great landed monopoly. According to the testimony of 
Strum, Hall told the witness, who was complaining that one of the 
Dodges' agents was acting "biggity:" "The nights are dark. You bave 
your guns. The matter is in your own hands," — or words to that effect. 
After the killing of Forsyth, according to the testimony of Bright, while 
complaining of his persécution and imprisonment by the Dodges, he 
said: "Now I bave them on the bip." According to the testimony of 
the Honorable D. M. Robeets, judge of the superior court, shortly after 
the death of Forsyth the witness was talking with Hall on the streets of 
Eastman, when two persons came up, and one of them said: "Perhaps 
the Dodges had better send some more of their d — d agents down hère." 
The other one said: "We hâve got some more shotguns and buckshot;" 
and Hall replied, according to the testimony of Judge Robeets: "They 
had better send along some steel bouses for them to livein." Now, gen- 
tlemen, this testimony, if true, is likewise material and important in 
this investigation. Hall complained, if the witnesses are to be believed, 
because of his imprisonment and alleged persécution. It does not ap- 
pear that he was imprisoned otherwise or elsewhere than by the United 
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States court. He showed very strong resentment towards the Dodges in 
Lis public déclarations, if the testimony is true. It has been urged that 
to hold him responsible because of thèse utterances would be to deny him 
that free speech which is the héritage of a freemaa. It is perhaps not nec- 
essary for the court to remind the jury that the liberty of free speech is not 
a license to the encouragement, public or private, of crimes of violence; 
and the constitution of the state of Georgia itself, while guarantying lib- 
erty of speech, déclares that any person may speak, write, and publish 
his sentiments on ail subjects, being responsible for the abuse of that 
liberty. It is proper, however, that the court should again direct your 
attention to Hall's testimony on this subject. You will remember how 
he qualifies, or attempts to qualify, the testimony of Judge Roberts. 
While he admits he advised the people to meet force with force, he dé- 
nies any encouragement to commit crime in his public speeches. If, 
however, you crédit the witnesses who impute thèse utterances to him, 
you may well regard that testimony as material and compétent in the 
corroboration of Burch, because a bitter and truculent feeling towards 
the Dodges, which would induce Hall to encourage his hearers to commit 
crimes of violence upon the Dodges or their agents, would be an important 
élément tending to show the motive, and, therefore, the guilt, of the con- 
spiracy to murder one of those agents; and if this was donc because he 
had been imprisoned under a rule sued out by Norman W. Dodge in 
the United States court, or because of such rules then pending, it would 
be the more material, tending to show a motive for the précise conspir- 
acy charged in this bill of indictment. 

With référence to the testimony of Burch, detailing the circumstances 
under which he got $100, as he testifies, from Hall on the 23d of Octo- 
ber, with which to pay the murderer Herring, the government relies 
upon several circumstances of corroboration. They offer évidence to 
show that Burch and Cadwell had gone to Hawkinsville in an anxious 
effort to get the money. Burch testifies that Herring had sent him word 
that if be didn't pay him the money he would kill him. Failing in 
Hawkinsville, Burch says they came .back to Eastman, and reached 
there before day; that he went out to Hall's, knocked on the door with 
his knife; that Hall called from the upper window, and asked him who 
it was. Burch said it was "L. B.," and Hall came down with a lamp 
in his hand, and admitted him. They went into the sitting-room, and 
Hall sat down, holding the lamp in his hand while he sat there. Burch 
stated what he came for, and HaUwentup-stairs, and brought the money 
down, but claimed that Burch and his party had not donc enough; 
they had not burned the trestles, and driven the Dodges out of the coun- 
try. The testimony of Cadwell is that he came there with Burch that 
morning. That they went to Sam Rogers', who kept a store and board- 
ing house; went up-stairs, and made a fire. It was before day. That 
Burch came with him from Hawkinsville. That they had not been 
there long before the witness missed Burch. He was gone about two 
hours, or rather the witness did not see him for about two hours. L. 
M. Peacock testified that he resided at Eastman, and saw Cadwell and 
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Burch on the 23d of October. They tried to borrow $100 from him, 
Cadwell did, and said he wanted it for a friend who was in town. He 
said that Burch lived 18 miles to the south of Eastman, or rather south, 
and Caflwell south-east. Sam Rogers testified that Andy Cadwell came 
to his house the same morning. He went up-stairs, and made a fire; 
that there was a person with Cadwell who he was very well satisfied was 
Burch; that some of them came down the stairs and went away, and 
were gone about a half an hour, or not quite so long. He said it was a 
half a mile from his house to Hall's place. Now, gentlemen, if the tes- 
timpny of Cadwell and Rogers be true, it is material and important, as 
tending to corroborate Burch. Thèse parties were in Hawkiusville the 
day belbre. They reached Eastman on the train before day. It was 
necessary to build them a fire at some inconvenience. What motive, 
then, would Burch bave had, before day, to disappear from the fireside, 
and be gone for a period as long as that? He says he went to Hall's. 
Cadwell says he missed him. You will also consider, gentlemen, the 
intrinsic merit of Burch's statement. He tells you he knocked on Hall's 
door with his knife after the question is asked him. He says that Hall 
sat with the lamp in his hand during the interview. Thèse may be 
trifling circu m stances, without importance, but the jury, having their 
attention called to them, may possibly deem them of that natural char- 
acter which will négative the idea that the story was concocted. On 
this subject it is proper to call your attention to the déniai of Hall, and 
to the statement of Hall's daughters and a servant, that his room was 
down-stairs, and that he always slept down-stairs. If this be true, it 
may discrédit Burch. The jury, however, ought to consider ail the cir- 
cumstances which might surround a man in Hall's situation. He was 
known to be hostile to the Dodges. Their agent, Forsyth, had been shot 
dead through his window in a lower room of his house 16 day s previ- 
ously. Fifteen days previously Renew had been killed by the friends 
of Capt. Forsyth. The jury will inquire whether Hall could hâve had 
any appréhension which would cause him to sleep up-stairs. If the tes- 
timony of Warren which related to that day is entitled to any crédit, 
there were those who were accusing Hall of participation in the death 
of Forsyth, and the jury will inquire whether there is any motive which 
would prompt Hall to stay upstairs instead of in his usual room during 
that period of excitement. At this point the court will call your attention 
to the testimony of D. T. Warren, who tells you that he met Burch that 
day. He had not seen him for two years. After some conversation, 
Borch said to him: "What is the news?" and Warren replied: "The 
news is that they are putting the killing of Forsyth on you and Hall 
and Knight." His words were: "They hâve got you and HaJl and 
Knight spotted with the killing of Forsyth. It seems to me that Col. 
Hall bas had trouble enough;" and Burch replied that Col. Hall had 
nothing to do with it, and knew nothing about it; and, pointing to the 
breech of a gun that was in his buggy, said: "There is the gun that did 
the work." Great stress is laid upon the testimony of this witness by 
the défense. The pro=orntioii veuilles that it is not likely that Burch would 
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have made, in such a reckless manner, a confession of deadly crime to a 
man whom he had not seen for two years. They call attention to the 
fact, too, that Burch came there from Hawkinsville, which is on this 
side of Eastman, and came on the train, and that he did not come in a 
buggy. You will remember the testimony of Cadwell and Peacoek on 
that subject. If Burch's buggy was in Eastman, how could it get there? 
Thèse are matters for the jury. If they believe from the évidence that 
Burch's buggy was not in Eastman, they should discard the testimony 
of Warren altogether. That, however, is entirely for the jury. If the 
jury believe from ail this évidence that the testimony of Burch is suflS- 
ciently corroborated, or is otherwise entitled to their crédit, they are au- 
thorized to act upon it. If, however, they do not believe the testimony 
of Burch, they should discard it, and the prosecution must fail. The 
circumstances of corroboration relied on to corroborate Burch with réf- 
érence to Wright Lancaster are that hé had moved his brother-in-law, 
Moore, on the BuUard land, which comprised some of the Dodge lots; 
that this was a violation of the injunction; that he had deeded one of 
the Dodge lots to Burch, in violation of the injunction, and that Burch 
had leased him some of the Dodge lots. Burch testified that Wright 
Lancaster sent Clemens to him; that he knew nothing about Clemens or 
Lowry. It appears from the évidence that Clemens lived in a différent 
part of the county from Burch; that Lowry or Herring had been a wit- 
ness for Clemens in his trial for highway robbery in Cofl'ee county; that 
John Lancaster brought Clemens to Burch's house; that Clemens slept 
at Lancaster's the night before. John Lancaster admits carrying Clem- 
ens to Burch's house, but explains that he did it merely to carry Burch's 
buggy back, which he had borrowed. John Lancaster tells you he 
could never get along with Burch. It seems, however, that he had bor- 
rowed his buggy. He tells you that he knew nothing about the coïnci- 
dence of Lowry's reaching Burch's at the sanie time Clemens reached 
there. It is true that Wright Lancaster was on Clemens' bond for rob- 
bery, and as his surety, and also as thesherifï of the county, could hav© 
arrested Clemens, if it be true that he was a fugitive from justice. Burch 
said Wright Lancaster said he would send Clemens to his house, and 
John Lancaster did actually carry him there. The theory of the pros- 
ecution is that Wright Lancaster had such a hold on Clemens, and, 
through him, on Lowry, that he could control Clemens, and induce 
Lowry to commit the murder for pay. Itis in proof by Wyly Burch 
that, shortly before the murder of Forsyth, that Wright Lancaster came 
to the house, stayed ail night, and slept with Clemens. Bohannon tes- 
tified that after Burch's sickness and excitement Wright Lancaster 
went up to see him, and when he came back said that "Burch was act- 
ing the fool." The flight of Henry Lancaster is a fact which tends to 
corroborate Burch's statement that he sent the money to the negro by 
Henry Lancaster. Bohannon's testimony to the several conférences be- 
tween Burch and the Lancasters at the mill is of a similar character. 
Lowry's tlight, the testimony of Louis McDaniel, of the two colored men, 
John Williams and Calvin Fleming, of Montgomery county, the absence 
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of Lowry from his home in Montgolnery county for a month, coïncident 
with the time he remained at Burch's, his retum home, his new clothes, 
his gold watch, his $200 in money, his couduct in Jessup when he 
learned that Clemens, Hall, Burch, and the others were arrested, his con- 
duct when he returned to Montgomery county, his statement that they 
had caught Clemens, and would be after him next, and his subséquent 
disappearance, ail strongly tend to show his guilt, and to corroborate 
the testimony of Burch in that respect. You will, also, gentlemen, con- 
sider the letter to Hill & Harris, and the conversation with Bishop & 
Chaney, on the part of Hall, in connection with the statement of Bright 
that he "had the Dodges on the hip" now, and see if the construction 
whioh the prosecution attempts to place upon that évidence is justifiable. 
You will bear in mind the explanation of it that HaU bas given. If 
you believe that Hall was using the murder of Forsyth as a means of 
forcing or intimidating the Dodges to abandon the proceedings against 
him, this évidence becomes very material indeed, as tending to support 
the tlieory of the prosecution. Of course, if it was a mère appeal for 
discontinuance of thèse rules, it would hâve no sucb significance. In 
this connection you should bear in mind that Hall is a lawyer of con- 
sidérable expérience, and you should also consider whether the incidents 
shortly preceding his application to thèse gentlemen, the death of For- 
syth, and his own public déclarations, would render it reasonable that 
he should be appealing to the Dodges or their attorneys for an amicable 
settlement or abandonment of the proceedings against him. 

The circumstances of corroboration that the govemment relies on to 
connect Louis Knight with the conspiracy, to the testimony of Burch, 
are the proof ofifered to show his criminal intimacy with Hall in the 
forgery of deeds, the fact that he had litigation with the Dodges, which 
he had lost, and the testimony of Curry to the effect that he had chargea 
Forsyth with forgery and perjury. Hall himself testifies that Forsyth 
told him that Louis Knight was raaking forged deeds. As a conséquence 
of this, (to state the substance of his testimony,) he sent the copy deeds 
in évidence to Louis Knight, so that forgeries could be made, so that he 
might detect other forgeries by comparison before the jury, passing on 
an issue of forgery. It is in évidence, also, that in one of the envelopes 
he sent to Louis Knight there was a quantity of paper to be used for this 
purpose. The letters were mailed aîjout the 22d or 23d of November, 
and they^ïontained a request for the immédiate retum of the forged 
deeds. Hall testifies that he had no court in which he practiced, which 
met at that time, in which he could possibly use thèse deeds; and the 
jury can inquire into the reason for his haste in having them returned, 
to estimate the crédit to be given to the statement as to the use he pro- 
posed for thèse deeds. This évidence is only admissible, however, to 
show the intimacy between Hall and Knight, which is always proper in 
a case of conspiracy, and, being proper, it is material to corroborate the 
testimony of Burch, to show their joint action. 

I believe, gentlemen, that I bave called your attention to everything 
I deem material which it is insisted corroborâtes the testimony of Burch. 
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Charles Clemens is jointly indicted with iJie other alkged conspirators, 
and his position before you is in no sensé différent, so far as this indict- 
ment is concerned. The testimony of Burch is admissible against 
Clemens, and, if you believe that it is otherwise crédible, uader the 
ruies 1 bave given you, he might well be convicted on that testimony. 
He has likewise confessed bis guilt. If you believe from the évidence 
that his confession was voluntary, and admits the crime with which he 
is charged, and is corroborated as to ail the material évidence of that 
crime, you would be justified in convicting him on the confession so cor- 
roborated. He is a person of full âge and sound mind, and it is no ex- 
cuse to him for the commission of crime tliat he was coerced or persuaded 
into its commission. Before, hovvever, you can convict Clemens of any 
crime under this indictment, you must find that he is guilty of thecon- 
spiracy as charged in the indictment. You cannot convict him because 
he may be guilty of murder, for the crime of murder generallj' this 
court has no jurisdiction to try or to punish. You will therefore be 
obliged to acquit Clemens altogether, unless you find that he committed 
the murder in pursuance of the précise conspiracy charged in this bill 
of indictment. To détermine whether he understood the conspiracy to 
exist, if you believe from the other évidence in the case that it did ex- 
ist, you may look to his confession, and, if it shows that he entered the 
conspiracy after it was formed, he is quite as guilty as one of the origi- 
nal conspirators, if such they be. But I repeat that, if you do not find 
the conspiracy existed as charged, and for the purpose charged, you will 
hâve to acquit Clemens with the others, unless you should also find that 
the ideiitical conspiracy existed between himself and others who are not 
on trial. But the conspiracy must be proven as charged. 

At this point, I will give you, gentlemen, a request to charge, pre- 
sented by the counsel for the prisoners, with a trifiing modification. 

"It is not within the power of the United States to punish for a conspiracy 
to murder within the state, unless the murder was committed in violation of 
some one of the United States statutes. U. S. v. Cruikshank, 92 U. S. 
553. In this case the question of the power of the United States to in- 
quire and punish for the alleged murder of Forsyth dépends upon whether 
the killing was done in pursuance of a conspiracy to intimidate, threaten, or 
injure Norman W. Dodge, as alleged in the indictment." 

Again: 

"It needs something more than a proof of mère passive cognizance of 
fraudulent or illégal action of others to sustain conspiracy. If, therefore, 
you should find that there was, from the évidence in this case, a conspiracy, 
as charged in this indictment, then, in order to convict any person with the 
conspiracy so aa to make such person liable under the indictment, you must 
find that such person did something more than entertain a mère passive cog- 
nizance of such conspiiacy. You must flnd that such person did some act 
or made some agreement showing an intention to participale in some way in 
Buch conspiracy. " 

With référence to proof of intimacy between the alleged conspirators, 
you should bear in mind the proof that Hall himself testifies that he 
v.44F.no.l2— 59 
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had fèpresented Burch in two cases, and that Burch had brought him 
moriey while he was in jail. You should bear in mind, gentlemen, ail 
that the défendants hâve said in their own béhalf. They hâve ail been 
sworn, and they hâve ail denied ail incriminatory features of the évi- 
dence for the prosecution. Of course, if you believe them, yoii should 
acquit them. With the exception of Hall and Clemens, they bave ail 
«fï'ered proof of gênerai good character. Good charaeter is a fact, fit, 
like ail other facts proven in the cause, to be weighed and estimated by 
the jury. Good character of & prisoner may render that doubtful which 
would btherwise be elear. If the guilt of the accused is proven to the 
satisfaction of the jury, however, notwithstanding the good character of 
the accTised bas been given its due weight by them, it would be their 
duty to convict the défendants, irrespective of such proof of character; 
for men who bave borne a good character, it is the common expérience, 
may and do commit crimes. In determining whether ornotallthe pris- 
oners who hâve put their characters in issue are shown to possess good 
eharaCtërs, the jury must consider ail the évidence upon that subject. 
Several witnesses were introduced by the prosecution to show that Louis 
Knight was a man of bad character, and one witness, I believe, was in- 
troduced tb show that Wright and John Lancaster had bad characters. 
The jury will bear in mind ail that was said on that subject for and 
against the character of thèse prisoners, and make such estibiate as they 
think proper, in view of the évidence. Evidence of character is not évi- 
dence, as a gênerai rule, of the highest and most important character in 
légal investigations. The government cannot put the prisoner's char- 
acter in issue unless the défense thinks proper to do so. It is true, 
moreover, that because a prisoner may not choose to put bis character 
in issue, he is not to be prejudiced in the minds of the jury thereby. 
Evidence has been ôfferedy àlso, both to attack and sustain the gênerai 
character for truth and, veracity ;of the witness Burch. ■ A witness im- 
peached by proof of gênerai bad character for truth and veracity may be 
sastained by proof of gênerai good character tbr truth and veracity. 
That is à question entirely for the jury. Even though a witness may be 
impeachèd, the jury m3.y crédit him, if they are satisfied that he has 
told the truth in the particular case at bar. At this point the court will 
read to the jury sections 4320-4323 of the Code of Georgia, which read 
as folio ws: 

"Murdèr isthe unlawfui killing of a human being, in the peace of the state, 
by a pèrson of sôund menïory and discrétion, with malice aforethought, either 
express ot impljéd. " "Express malice is that deliberate Intention unlawf ully 
to take away tiie life of a fello w-creature, which is manifested by external cir- 
cunistances capable of proof." "Malice shallbe implied where no considérable 
provocation appears, and w;here ail the circumstances of the killing show an 
abandoned arid malignant heart." "The pnnishment for persons convicted 
of murder Shîill be death, but may be confinement in the penitentiary for life, 
in the following cases: If the jury trying the case shall so recommend, or if 
the conviction is fpunded solely on circumstantial testimony, the presiding 
judge rnay sentence to confinement in the penitentiary for life. In the former 
case, it is not discretionary with the Judge. In the latter, it iS." 
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A word of instruction, now, as to the form of your verdict, and I hâve 
done. This indictment, as we hâve seen, is framed under two sections 
of the Revised Statutes. There are conspiracy counts framed under sec- 
tion 5508, Rev. St., for which the statute provides its own punishment, 
viz. , "not exceeding ten years imprisonnient," etc. There are also counts 
for a substftitive and additional felony, framed under section 5509, Rev. 
St., which provides that if a felony is conimitted in the progress of such 
a conspiracj', the parties convicted shall receive their individual punish- 
ment, according to the punishment fixed for such felonj' under the lav?8 
of the State. The substantive offense is murder. The jury may, there- 
fore, as theymay believe is proper from the évidence, convict al) orsomë 
of thèse défendants both on the conspiracy counts and the felony countsj 
or thej' may convict ail or some of thèse défendants on the conspiracy 
counts only, or they may acquit ail, or acquit some, and convict the oth- 
ers. A verdict of guilty generally would mean guilty on the conspirac^ 
counts and on the murder counts; the substantive felony being that of 
accessorj' before the fact to murder. The punishment on a gênerai veï- 
dict of guilty will be death, unless the jury recommend the défendants 
so foùnd guilty to the mercy of the court, in which case it will be iùi- 
prisonment for life. If you find ail the défendants guilty both on the 
conspiracy and felony counts, the form of your verdict will be: "We, 
the jury, find the défendants [naming them] guilty, as charged;" recoûi- 
niending that they be imprisoned for life or not, as you may believe is 
prOper froln the évidence. If you find some of the défendants guilty 
both on the conspiracy àhd felony counts, and others of the defendiàiits 
guilty of the conspiracy coiints only, the form of your verdict will be: 
"We, the jury, find the défendants [naming them] guilty, as charged, 
and we find the défendants [naming them] guilty on the conspiracy 
counts only," as you may believe is your duty, in view of the évidence. 
You may find some of the défendants guilty generally, some guilty ou 
the conspiracy counts only, and other not guilty, as you may be im- 
pressed; or you may find ail of the défendants not guilty. 

Gentlemen of the jury, this has been a case of unusual importance,' 
—an investigation of niomentous interest, — and it is not surprisiiig,' 
in view of the anxiety and zeal of the advocates, that topics haVe beeii 
presented to your minds which hâve no pertinence to the issue on trial, 
and no appropriateness in the range of mental vision of upright, law-re- 
specting, and oath-respecting jurors. Such incidents are so usual in 
criminal trials that the mind ceases to be startled at their présentation, 
and yet they are gravely injurions to the cause of justice. I allude to 
open and palpable appeals to the sympathy and commisération of the 
jury, to pathetic allusions to afflicted familles, to misleading références 
to the conduct of parties whose character and conduct is in no sensé in- 
volved in the issue on trial, and, in short, to ail of those ad captandum 
observations, which drop the poison of préjudice into the mind of an 
unsuspecting juror, and thys palsy and paralyze his best and most hon- 
orable efforts in the direction of a stem and inflexible performance of 
duty. Perhaps nothing is more dangerous in this direction than obser- 



932 WSDE&AZ BEFORTEB, vol. 44. 

vations which tend to create a false impression upon the mind of the jury 
that it has become their duty — a point of precedence with them — to disre- 
gard the assistance which the court, with the hest, the mostanxious, and 
the mpst earnest désire to aid them to arrive at a just conclusion, has ten- 
dered in its instructions. We hâve mnch larger latitude in that respect im- 
der the fédéral System than obtains in the courts of the state. We can sum 
up the évidence, as I hâve attempted to do in this case. We may, in 
strong terms, express opinions on the évidence, as I hâve carefuUy re- 
frained from doing in this case. We must, however, in any case, in 
either event, leave the facts to the free finding of the jury, as I hâve al- 
ready donc, and again do in this case. It is ail done, however, to aid 
the jury, and not to lead them. Permit me to say that it has been the 
purpose of the court in this laborious trial to give to this évidence a 
searching scrutiny, which the magnitude of the accusation demanded. 
In that task the court has witnessed with pleasure and satisfaction the 
attention, the patience, the impartiality, and the scrupulous regard to 
duty which has appeared to signalize the action of the jury. The coun- 
sel from their respective and opposing positions of advocacy hâve left 
nothing undone or unsaid which could influence your verdict, or enable 
you to see their respective causes in the fuUest and clearest light. The 
court has reviewed the entire casé in its instruction, as best it could, 
and the issue is now finally committed to you. The vast record is con- 
signed to your fair, patriotic, and intelligent arbitrament, and may that 
Omnipotence whose bright attributes are justice and truth now guide 
your hearts and minds to their righteous ascertainment. 

VERDICT OF THE JUEY. 

Whereupon, to try the issue joined, a jury being called, the jurors of the 
jury whereof mention is above made likewise eome, who, being called, elected, 
tried, and sworn the truth to speak in this behalf, and a true verdict render, 
according to the évidence, upon their oaths say: 

"We, the jury, Qnd the défendants Charles Clemens, L. A. Hall, and 
Wright Lancaster guilty, as charged, and recommend them to the mercy of 
the court, imprisonment for life; and we flnd the défendants John K. Lancas- 
ter and Louis Knight guilty on the conspiracy counts only; and we flnd the 
défendant James Moore not guilty. L. F. Askbw, Foreman." 



Chisholm et d. v. The Steamer Alex. Folsom and The Sohoonek 
Maey B. Mitchell, etc. 

(District CoMrt, jy. D. OTvlo, E. D. January, 1891.) 

CSoixreiON— In Narbow Ohannel— Suotion— Tow onder Sa.il. 

The steamer Devereaux and tbe steamer Folsom, with the schoouers MitoheU and 
Nelson in tow, were passing to the starboard of each other in a narrow channel, 
wtaere it was neoessary that they should proceed slowly and cautionsly. The force 
of suction gave the Devereaux a sheer to starboard, and across the course of the 
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Mitchell, just as the Devereaux's bow passed the stem of the Polsom, whereapon 
her helm was put hard a-starboard, and her speed increased, to sv\ring her to ner 
course, and the maneuver was partially sucoessf ul, but the Mitchell took a sheer to 
Btarboard just at this time, and the Devereaux strnck her on the port bow. The 
speed of the Folsom and her tow was at least seven miles an hour, and both the 
sohooners In tow had ail sail set, wlth au eight to thirteen mile breeze on the quar- 
ter. Held, that the collision was caused by the négligence of the Folsom in nm- 
ning at an excessive speed, and with her tow under sail, and to that of the Mitchell 
iu not anticipating the resuit of suction on the Devereaux, and in not swinging to 
port to avoid her. 

In Admiralty. 

H. D. Govlder, for libelants. 

F. H. Canfidd and Sherman, Hoyt & Diistin, for respondents. 

RiCKS, J. The libel in this case charged that on the 13th day of Au- 
gust, 1890, the steamer J. H. Devereaux, properly manned and ap- 
pointed, was bound on a voyage from Marquette, in the state of Michi- 
gan, to Cleveland, had proceeded on said voyage as far as the natural 
channel below the dredged eut in Lake George in the St. Mary's river, 
and at about 7:20 o'clock of said day she came in collision with the 
schooner Mary B. Mitchell. The Devereaux was proceeding down the 
channel cautiously, and at a low rate of speed, when she saw approach- 
ing the Folsom, having in tow the schooners Mary B. Mitchell and Nel- 
son. AU three of said tows werecarrying their salis. The Folsom blew 
a passing signal of one blast. The Devereaux answered vrith a signal 
of two blasts, which was accepted by the Folsom with an answer of two 
blasts. At this time the vessels were more than half a mile apart. 
The vessels thereupon approached each other, each in its proper course 
for passing. The channel was narrow and dangerous. Good seaman- 
ship required that the vessels should proceed under check, at a low rate 
rate of speed, to avoid suction. The libelants aver that as the Folsom 
passed the Devereaux, by reason of her great speed, the position of the 
vessels in such a narrow channel caused the Devereaux to sheer out to 
starboard, and immediately the helm of the Devereaux was put hard 
a-starbôard, and her speed increased, for the purpose ofmaking her swing 
back into her proper course, which maneuver was successful. The Dev- 
ereaux began rapidly swinging back to port; but, although a signal had 
been blown to the Folsom to check down, yet they aver that the Folsom 
continued her reckless speed, and the Mitchell did not steer to the west- 
ward, but cameup towards the course of the Devereaux, presenting her 
port bow ahead of the Devereaux, seeing which the latter reversed and 
backed with ail the power of her engines, and while so backing collided 
with the Mitchell's port bow. The principal allégations of négligence 
are that the tow was carryirig sail, and proceeding at too great speed 
through the channel, thereb}' causing suction. The answer dénies the 
charges in the libel, and claims that, when the propellers were about 
abreast of each other, the Devereaux negligently changed her course, and 
suddenly swuug to starboard, in a course which would hâve carried her 
across the bows of the Mitchell; that, upon seeing this change of course, 
the engine of the Folsom was stopped, and the Devereaux, without prop- 
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erly.oheofcingi or making any proper effort to avoid collision with tke 
Mitchèllj éame on, and struck said schooner's bow, doing her great dam- 
age in thé manner stated. 
' Tiiis brief statement of tbe issues made by the libel açd anSwer brings 
usto a considération of the facts as developed by the téstimony. There 
kre certain facts which are either conceded, or so ovçrwhelmingly estab- 
lished by the testimôny that they need merelyto be stàted: ^First. That 
the channel or natural eut in which this collision occurred was a place 
requiring great care and prudence on the part of the mastèrs and crews 
«f passing vessels. It was a place where the speèd of vessels should be 
moderate, where the mastet and crew should be on deck and vigilant, 
and the vessels in such condition asto be easily handled and controUed. 
^eoond.. That the vessels approached each qther in this channel on the day 
na,ined, and exchanged signais which were well understood and açcepted 
t)y bqth parties. Third. That each took her proper course, and, until 
filireast of leach pther, both were going in a direction which would hâve 
epabied them to pass in safety. AU the witnesses substantially concur 
in the; statement that when the Devereaux was abreast of the Folsom she 
topk a sudden sheer to gtarboard, which threw her temporarily into the 
pathway of the Mitchell. The witnesses vary as to the relative position 
0|f,;the twp steamers when this, sheer took place, as to how much the 
Devereaux oh anged her course, and as to how far she recovered her po- 
sition when the collision took place. It appears to the court that the 
prépondérance pf évidence fully establishes that the Devereaux did not 
sheer until her bow had passed the stem of the Folsom some little dis- 
ta,i;ice, and that the sheer was not caused by any voluntary change of 
course on thp part of the vessel, through the management of her wheel 
and rudder, or that her préviens course, as claimed by the captain of the 
Folsoni, in any way caused her to sheer at the particular moment de- 
sçribed, The width of the channel, the depth of the-water, the speed 
of the vessels, according to the clear prépondérance of the testimôny pf 
the;,ex;pert witnesses, were ail favorable to cause that peculiar, danger- 
oi)s, but not unqommon, force, commonly called "suction." It is not 
necessary hère to undertake to expluin what causes such force. It is 
suffi cient.to say that it seems to be a danger very common to vessels 
passing a t such places, and one which ail prudent navigators should 
anticipate and do their utmost to guard against. The sudden and vio- 
lent sheer of the Devereaux cannot be accounted for upon any other the- 
pry. There is not only no testimôny tending to show that it was caused 
by any improper management of her wheel at the time, but it is hardly 
probable that such a movement could bave been brought about by any 
inaproper handling of the vessel, if her officers had undertaken it. There 
seems to be a clear and well established prépondérance of évidence that 
the force of the waters under such circumstances frequently acts upon 
vessels just as it did upon the Devereaux in this case, and that the sheer 
of the vessel in itself was not due to any fault or négligence on the part 
of her master. The only question in the opinion of the court is whether 
the Devereaux was properly handled both in preparing for such a sheer, 
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and in directiag thç. course and lûovemeat of the vessel after îts force 
was apparent. The captain says that assoon as he began to notice thé 
tendency of the vessel to shesr lie at once put his wheel hard starboard, 
signaled the engineer to give her a quick move forward, and, with the 
aid of this movement, and relying upon the same natural force of the 
waters ou the stern of the vessel as it came within reach of this suction, 
hoped she would straighten Up and regain her course in the quickest 
possible manner. But it is çlaimed that, instead of propelling his ves- 
sel forward with greater speed and force, he should hâve checked and 
reversed, and thereby hâve lessened the speed of his vessel, the proha- 
bilities of a collision, and the force of a blow if the collision was inévita- 
ble. This is purely and entirely a question of seanianship, and I hâve 
submitted it to the nautical assessors,with thcresult to be hereinafter 
stated. The évidence clearly siiows that, whether the captain took the 
best possible course or not, his handling of the vessel resulted in speed- 
ily straightening her, and bringing hernearlybackto her original course. 
We wili leave the Devereaux at this point, and proce'ed to consider the 
allégations of négligence charged against the Folsomand her tow. The 
tirst and most important allégation to détermine in this connection is the 
speed at which the Folsom and her tow were proceeding up that narrow 
channel. There is a good deal of confiict in the testimony upon this 
point,, but, with certain controHing facts established, it is not difficult to 
reach a satisfaçtory conclusion. The Folsom and her tow started that 
mornipg froro their anchor at a point from the mouth of the channel va- 
rying, according, to the testimony of the witnesses, from two to three 
miles,i and at a tinie about which the witnesses somewhat diff'er. The 
time when the vessels started and the distance they traversed are two 
very, important facts, because they détermine the question of speed. 
There is no substantial variation in the testimony ag to the hour when 
the collision occurred. It is contended on behalf of the défendants that 
the speed of the Folsom and her tow could not haye been as great as the 
libelants aver, because the distance they traveled and the time occupied 
clearly show that their speed was not dangerous, or as great as charged. 
The couosel for the défendants contend that the distance traveled was 
but 14 miles, and the time occupied 3 hours, which would make the 
.speed less than 5 miles an hour. The nautical assessors hâve kindly 
made a careful calculation from the charts and government maps of the 
distances, and hâve submitted them to me as follows: 

Can in Mud lake to sailor's ericampraent, - - - 

Acrosfe béûd to the other government mark, - - 

Bend to Dark hole, - - . . . . 

Darkhole tofoot of Sugar island, .... 

Crossing at foot of island, - - - - - 

To Kain'sdock, - - - - - 

Kain's dock to Nebish rapids, ..... 

Through the Nebish, - . . 

Foot of Nebish to flrst red buoy, ..... 

First red buoytolower red eau, .... 

From red can to point of collision, (estimated,) - - 
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DeductingoverreacheSiatthree-foiirthsofaniile,leavesflfteenmilesfrom 
the can in Mud lake to tfae point of collision. The distance from the 
place where the tow started in the moming to the can in Mud lake is 
placed at from two to three miles, so that the least possible distance 
traveled is seventeen miles; and, giving the défendants the greatest time 
clairaed, (three hours,)it makes the most favorable estimate of the speed 
possible for them at nearly six miles an hour. But the exact time at 
which the tow started in the morning is a fact about which witnesses 
may well vary from a quarter to a half an hour, depending upon the 
lengthof time required totake in sail and prépare the vessels for moving. 

But there are other facts so well established that there need be no rea- 
sonable doubt as to the speed at which thèse vessels were going. We 
hâve the testimony of thoroughly disinterested witnesses, who followed 
in the rear of this tow, within reasonable distance. The speed at which 
they were moving is a matter about which they can hâve no reasonable 
doubt. The velocity of the wind is also a fact very satisfactorily estab- 
lished by purely disinterested witnesses, and, taking ail thèse things into 
considération, the conclusion of the court as a question of fact is that the 
Folsom and the tow just before the collision were proceeding up this 
channel at a rate of between six and seven miles an hour. I think this 
is a very reasonable and fair estimate. I think the court might well 
find that the rate of speed was even greater than this. The fact that the 
tow carried sail is substantially conceded, but it is denied that the force 
of the wind was such as to make thèse sails draw, or make the vessels 
less easily hiindled. As to the force and direction of the wind, we hâve 
the testimony of Capt. Malloy and Mate Scott of the Winslow, Mate Mc- 
Corquodale of the Harvey Brown, Capt. Smith and Mate Millson of the 
Northern Queen, Joseph Duncanson and Wheelsman Balfourof the Hack- 
ett, Capt. Girardon, and Capt. Stone. Thèse witnesses ail concur in 
the fact that there was a stiff breeze blowing substantially B. to S. E. 
They vary the velocity of the wind at from eight to thirteen miles an 
hour. Even at the lowest estimate, with the wind from the direction 
stated, the sails of the tow must hâve been puUing, and must hâve ac- 
celerated their speed. Sailing in thèse waters under such circumstances, 
the direction of the wind and the speed of the vessels considered, was 
certainly a very exceptional circumstance, and an act of almost crim- 
inal recklessness and foUy. Many of the oldest masters who hâve tes- 
tified in this case say they never saw vessels under sail in that channel 
under the same circumstances. When the master of the Folsom, with 
full knowledge that bis tow was under sail, the full force of the breeze, 
and its direction, délibéra tely took upon himself the péril of navigating 
that channel under those circumstances, he of course assumed ail the 
risk incident to such a rash act. We hâve no hésitation in saying that 
in so doing he was guilty of gross négligence. 

The only question left is whether this négligence was the direct and 
proximate cause of this collision, and whether the Devereaux was with- 
out fault, under the circumstances heretofore stated. It is too évident 
a proposition to need more than mère statement that the vessels, proceed- 
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ing with their sails drawing, with the wind at the velocîty named, and 
from the direction stated, were not in condition to be properly and skill- 
fuUy handled in case of péril. The sails pulling under such circum- 
stances would increase the speed, would cause the vessels to lose head- 
way in less time in case of danger, would cause them to lufif, would 
prevent the wheelsman from seeing ahead with ease and certainty, would 
make the management of the wheel more difficult and laborious, and 
the increased care and vigilance required in an emergency would add to 
the demoralization and excitement incident on board a vessel under such 
circumstances. In this instance, even conceding that the Folsom 
checked her speed, as claimed by the captain, his movements could not 
hâve affected the Mitchell as quickly as it would hâve done if she had 
not been under the force and influence of the sail. That the Mitchell 
was more unmanageable because of the sail under thèse circumstances, 
and that«he actually sheered to her starboard about the time she was 
struck, which sheering was undoubledly caused by her unmanageable 
condition on account of her sail, is shown by the testimony of two dis- 
interested witnesses, Joseph Duncanson and Mr. Balfour, of the Hackett, 
who, while at some distance away, were yet in a very favorable position 
to observe the movements of the vessel, and who positively swear that 
they specially noticed that the Mitchell did sheer. In this they are 
supported by the testimony of Capt. Gilmore, Mate Cleveland, Wheels- 
man Block, and David Robb, of the Devereaux, and partiaUy, at least, 
corroborated by Mate Millson of the Northern Queen, who puts the 
Mitchell's spars in such a range with his own vessel that she could not 
bave been in her proper course at the time of the collision. 

I therefore find, upon this braneh of the case, as a conclusion of fact, 
that the Mitchell suddenly changed her course by sheering to the star- 
board. The testimony of the master of the Mitchell shows that he was 
not without fault in the management of his vessel." Going up the river 
with sail, ftind at the speed found by the court, he ought to hâve been 
in position to bave given prompt orders to his wheelsman, so as to con- 
trol the movement of his beat. A master of expérience should hâve 
known that in that channel, and at that speed, two steamers passing as 
the Folsom and Devereaux were passing were not unlikely to sheer. He 
ought to hâve had his wheel starboarded, and his vessel in shape to 
hâve responded promptly to the movement of his wheel, and been ready 
to move that wheel upon the slightest indication of such a sheer. But 
according to his own testimony he was not in position to act promptly, 
and he did not. Had he done so, the collision would not hâve occurred, 
notwithstanding the sudden and violent sheer the Devereaux took. 

With thèse conclusions of fact found by the court, and with which 
Capts. Kelly and Mallory, the nautical assessors who bave patiently and 
kindly heard this protracted case with me, agrée, I bave taken their advice 
and opinion as to the expert questions of seamanship involved. We ail 
agrée that there is such a natural force in navigable waters described as 
"suction'' by the expert witnesses in this case, and that said force would 
be caused by two steamers passing in that uarrow channel, at the speed 
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and: lïlKÎer.the circum^tanissa deyeloped by the te^mooy Iftîthîs eaae, 
andithsit it would naturally h&ve the effect on one of the vesselsiaeshown 
in theiçage of the Devereaux on this occasion. We furthér. agrée that 
the sndd*n and violent sheer of the Devereaux would not likely be caused 
by any other force or influence, çnd that her masteii from the moment 
shebegan to sheer, directed her moveœents in a skillful and seaman- 
like manner, We farther ïSnd that, while not actually anticipating such 
a sheer, he nevertheless had his vessel properlyin hand, and ready to 
counteract such movement promptly. . We are further of the opinion 
that the tendency to sheer from suction in that channel by vessels pass- 
ing under tfae conditions of this case was well known by skillful seamen, 
and that the master of the Mitchell should bave considered ib possible, 
if not probable, on the: part of the Devereaux, and hâve so far guafded 
against it as to bave had his own vessel in perfect control, and her wheel 
on the starboard, so as to hâve headed his vessel to port, and kave been 
able to put her in that course promptly; when the emergency made it 
necessary. We are also of the opinion that, with thia wind blowing from 
the direction and with the velocity heretofore stated, it was gross négli- 
gence on the part of the master of the Folsora to bave towed his consorts 
tfarpugh that channel with sails set and drawing, as hereinbefore found. 
We are further of the opinion that the speed at which said Folsom and 
tow were proceeding was too great, that it cou tribu tedtoainly to cause 
the suçtiQn which drew the Devereaux from her course,: and was the 
proximate cause of the collision. We are further of the opinion that the 
Devereaux was without fault, and was managed at the time with pru- 
dence and proper skill. 

The court therefore finds that the allégations of the libel are true so 
far as found and stated in this opinion, and a decree will be prepared 
accordinglyj, and a référence to commissioner to hear testimorty and re- 
port the damages the 'Devereaux hassustained by réasonof the négligence 
and wrongful acts of the Folsom and her consort, the Mitchell. 



EoANOKE, N. & B. S. S. Ce. ». The Lucy. 

(District Court, E. D. North Carolina. January 15, 1891.) 

Collision — Bbtween Steamers — Eiver Bend-tSignals. 

Two steam-boâts, the M. and the L., collided àt a bend of the river, having sighted 
each other for the flrst time when they were 100 yards apart. The master, pilot, 
and two of the orew of the M. testified that she sounded a long blast of her whistle 
when half a mile from the bend, as required by rule 5 of thè board of supervislng 
inspeotors. The master, pilot, engineer, and flve of the crew of the L. testlfled that 
it was their beat that sounded the bend signal. Two disinterested witnesses, who 
were standing on a wharf, wWting for the L., testified that they knew the whistles 
of the two steamers ; that they heard the signais given at the time of the collision ; 
and that immediately bef ore it they heard the L. give the bend signal, but none 
was given by the M. The engineer of the M. testified that he dld not remember 
any bend signal from his boat. Held, that the M. was in fault. 
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In Admiralty. 

Albertson <k S<m and Pni4en & Vann, fox 'libelanis. 

Sharp dt Hughes, for claimant. 

Seymour, J. Cross-libels bave been filed for damages caused by a 
collision between the steam-boats Meteor and Lucy, which occurred on 
the Roanoke river. The place was a bend in the river, two and a half 
miles below Williamston, and the time of day about 3 o'clock of the 
afternoon. The two steamers met at the very point of thè bend. Upon 
the testimony of both parties they did not sight one another until about 
100 yards apart. Supposing their joint speed to hâve been 10 miles an 
hour, itwould bave broughtthem together within 20 seconds. The Me- 
teor was going down stream, the Lucy up. Both were evidently hug- 
ging. the bend, or they wouid bave seen one another at a greater distance 
than SpO feet. It is claimed thatthe Lucy conimitted an errorin blow- 
ing one, blast of her whistle, thereby signaling the Meteor that she in- 
tended to pass her port to port; that is, on the inside of the bend. It 
is possible that if she had passed tp the left she might hâve succeeded 
in crossjng the Meteor's bow, and bave avoided being sunk by her. This 
would dépend very much upon the relative speed of theboats, conceming 
which we hâve no évidence. It is also possible that in such case she 
would hâve been struck by the bow of the Meteor. It is not necessary 
to détermine the point, even if it were possible to do so, for the error i,n 
judgment, if it were one, was cornmitted in extremis, and cannot be con- 
sidered a fault. As for the allégation that the pilot of the Lucy left the 
pilot-house before the moment of collision, I do not crédit it. It is denied 
by ail on his boat, and is not probable in itself. I hâve formed the same 
judgment respecting the alleged error of the pilot of the Meteor in backing 
after acçepting, as he says he did, the signal of the Lucy to pass port to 
port. It is barely possible that by continuing at full speed he might bave 
crossed the Lucy's bows; but the prpbability is that the Meteor would, 
in such case, hâve been struck amidship instead of near her bow,. with 
gréa te:^, damage than that actually received. But if there were an error 
of judgment cornmitted in the 20 seconds or so between the time 
when the boats became aware of one another's vicinity and the collision, 
it cannot be considered as a fault, technieally so termed, and will not 
subject to damages. But undoubtedly a fault was cornmitted by one or 
both of the vessels before reaching the bend, and to that the collision 
must be attributed. By the fifth ruie of the board of supervising in- 
spectors it is provided that whenever a steamer is nearing a short bend 
or curve in the channel where a steamer approaching from the opposite 
direction cannot be seen for a distance of half a mile, the pilot of such 
steamer shall, within half a mile of such bend, give a signal by a long 
blast of the steam whistle. If such signal shall be answered by a like 
blast given by the pilot of any approaching vessel, the usual signais for 
meeting and passing shall immediately be given and answered. If both 
boats gave the required signal, both were equally at fault in not having 
eubsequently, upon hearing that of the other, given the usual signais for 
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meeting and passing. I assume it to be impossible that either boat 
could hâve sounded ite whistle without having been heard bj' those on 
the other had they been attentive to their duty. Evidence shows tha* 
blasts of the whistle at the time of the collision were heard at a mucl 
grêater distance. If only one boat sounded, and no answering blast was 
given, that boat is free from fault, and the liability must rest on the 
other. Upon this point the witnesses are in direct conflict. The pilot, 
master, and two of the crew of the Meteor testify that the Meteor sounded 
a long blast ofher whistle before coming to the bend, and that the Lucy 
did not. The pilot, master, engineer, and five hands on the Lucy tes- 
tify that it was their boat which sounded a blast before coming to the 
bend, and that the Meteor did not. I do not lay stress upon the uu- 
merical superiority of forces on the Lucy's side. It was her fortune to 
bave a larger crew to swear. The hands, being seafaring men, would 
naturally think they had heard what their officers had heard. In this 
State of the évidence I am influenced by two witnesses, who seemed to 
be impartial, who hâve no interest in the case, and who happen to hâve 
heard the whistles blown just before the collision. Harry Bond and 
Knowledge Barrow were standing on the river wharf at Williamaton 
waiting for the arrivai of the Lucy, on which they intended to go to 
their pLtce of employaient, a lumber-yard further up the river. They 
say they knew the whistles of the steamers, and that they heard the sig- 
nais given immediately before the collision. Both of them say that just 
before, they heard the Lucy give one long bend whistle, and that the 
Meteor gave no bend whistle. Their employment near the river, and 
habit of traveling on and listening to river boats, make their statement 
that they knew the whistle of the Lucy entirely crédible. Some signifi- 
cance can also be attached to the fact that the engineer of the Meteor 
bas no recollection of a bend whistle sounded by bis boat, It is true 
that hé ëays he pays no attention to whistles, and that it niight hâve 
been blown without bis noticing it. This may be true, but, on the other 
hand, the fact that a collision immediately ibllowed the time when the 
whistle ought to bave been sounded renders it quite probable that his 
attention would hâve been called to thè matter. If he did not observe at 
the time whether his boat had or had not signaled for the bend, it 
lïjay be it was because such was not her usual habit. On the whole évi- 
dence I am of the opinion that the Lùcy did and the Meteor did not 
Sound a long blast for the bend; that the only fault committed was the 
Mêteor's failure to so signal, and that such failure brought about thé col- 
lision ; that the collision, from the moment the boats sighted one another, 
wds inévitable, or, if there waS any error then committed, it was one of 
judgment, in an extremity, and not imputable as a fault; and that there- 
fore jUdgment mUst be rendered dismissing the libel of the Meteor, with 
costs. As for the cross-libel, which, it was agreed, should abide the dé- 
termination of this suit, I make no direction, as it is pending in the east- 
ern district of Virginia. 
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The Ophelia.' 

The Middlktown, 

KiNNEAR V. Staten Island Rapid Transit R. Co. 

{District Court, S. D. New York. January 21, 1891.) 

1. Collision— Fog—Anchohed Vessel. 

Where a ferry- boat, in a dense fog, ran into a bark, which was anchored within 
the prescribed limits of the anohorage ground in the bay of New York, and whose 
position was well known to the pilot of the ferry-boat, held, that the ferry -boat 
should hâve kept off the anchorage ground entlrely, as she could hâve done, and 
that the ferry-boat was therefore in faulfc for the collision. 

2. Same— Foo-Bblls — Feequency— Inspbotors' Rule—Lookoct— Change or Watch. 

A bark, lylng at anchor in a fog so dense that objeots could not be distinguished 
50 feet distant, and in a position where boats were obliged frequently to pass near 
her, rang hor fog bells every thres or four minutes. Held, that in auoh situation 
there was a necessity for more fréquent bells than are prescribed by the interna- 
tional régulations, whioh require the bell to be rung only once every five minutes. 
No whistle was noticed by thoseon the bark, thoughthe ferry-boat whileapproach- 
ing whistled every half minute, fleld, that the bark was also in fault fornotring- 
ing the bell as often as required by the inspectors' rules, and for bad lookout at the 
time of a change in the watch. 

In Admiralty. Suit for damages by collision. 

WUcox, Adams de Macklin, for libelant. 

Tracy, Maefarland, Ivins, Boardman & Plati, for respondent. 

Brown, J. Near midnight of November 6, 1890, while the libelant'a 
bark Ophelia, shortly before arrived from sea, lay at anchor abreast of 
Bedloe's island, a little within the prescribed limits for anohorage ground, 
she was run into, in a dense fog, by the resppndent's ferry-boat Middle- 
town, bound from the Battery to Staten island, and sustained damages 
for which the above libel was filed. Without discussing in détail the 
conflicts of testimony, I find the folio wing faults in both: 

1. The précise point where the Ophelia lay being known to the pi- 
lot of the ferry-boat, as she had passed her several times in clear 
weather during the 12 hours preceding, it was the duty of the ferry-boat 
to hâve kept further to the eastward, as she raight and should hâve done, 
the ranges being accurately known, and there being no necessity for the 
ferry-boat to cross any part ofthe prescribed anohorage ground, and there 
being abundant water to the eastward of its exterior limit. The Bedjord, 
5 Blatchf. 200; The Exchange, 10 Blatchf, 168. 

2. The bell upon the Ophelia was not sufficiently rung to answer the 
requirements of reasonable prudence, and of a reasonable necessity, when 
she lay anchored in such a fair way in a dense fog. The fog was so 
dense that objects, excepting lights, could not be distinguished 50 feet 
distant; and lights at a very short distance only, probably not exceeding 
200 feet. The évidence does not show that at the time the ferry-boat 

' Reported by Edward G. Benedict, Esq., of the New York bar. 
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was approaching the bark, her bell was sounded oftener than once in 
four minutes. None was heard on the ferrj'-boat, though she ap- 
proached at very moderate speed, and her ofEcers were listening care- 
fully for signais. Such an interval is wholly too great for the necessi- 
ties of such a situation. Ferry-boats are obliged to make their trips even 
in the deuaest fog. The ebb tide runs from two to three knots at its 
strength, and it is impossible that ferry-boats retaining necessary control 
of tlieir movements in such a tide ghould go less than four or five knots 
over the ground. Under such circumstances bells sounded once in three 
or, four minutes only, are too infrequent to be of much use. The fre- 
quency with which boats were obliged to pass in this région was known to 
thé bark, or ought to hâve been known by observation, if not already famil- 
iar to her master; and there was therefore obvious necessity for more fré- 
quent bells than those prescribed by the international régulations, namely, 
at least once in five minutes. The rule of the supervising inspectors 
(page 182) requires the bell to be sounded at intervais of not more than 
tvvp minutes. I hâve no doubt, moreover, that fog-signals from the ferry- 
boat were sounded, as her witnesses testify, at intervais of less than half 
a minute. Thernlelastreferredto requires them to be sounded at in- 
tervais of not more than one minute. The ferry-boat, at the time of coUis- 
sion, knew she was about meeting and passing her sister boat coming up 
from Staten island; yet the witnesses for the bark ail testify that they 
heard no whistles Jrom the Middletown, and consequently no response 
by the bell was given to' any such signais. Thé collision occurred at 
the time of the change of the midnight watch on board the bark. The 
ship's time was about th^ee^quarters of an hour in advance of the local 
time. The proper watch was very tardy in getting on deck, and the duty 
of sounding the bell seems to hâve remained with the second mate; and 
there is incidental testimony of considérable weight, which, coupled 
with the delays in the proper change of watch, may serve to explain the 
faét, of which I am also satisfied, that sufïicient attention was not given 
at the time to the signais of the Middletown as she was approaching 
near. The damages and costs must therefore be divided. 
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The Servia.* 
Mii.es V. The Seevta. 
{District Cmrt, S. D. New York. January 22, 1891.) 

Shipping — Personal Injubt—Stevedoeb—Pellow-Sertants— Efficient Cause. 

As Ubelant was loading iron in the hold of a steam-aMp, a skid, in ascending lo 
the deck, caught under one of the coamings of a hatch, and the knot in one corner 
of ths skid puUed ont, causing the iron on the skid to fall npon the libelant. The 
évidence showed no defectin the skid, or the ropes or the lanyard ; that the effi- 
cient cause of the accident was the négligence of the guy-tender or of the engineer, in 
allowing the skid to catch aad in not stopping the englne. Ûeld, that they were 
feilow-servants with Ubelant, and that the ouly obligation of the ship was to see 
that tbe instruments used were reasonably sound and fit for the service, and libel- 
ant could not charge the ship for the accident resulting from tbe négligence of fel- 
low-sôrvants. 

In Admiralty. Suit for personai injuries. 

H. H. Shook, for libelant. 

Owen, Gray & Sturges, for claimant. 

Brown, J. On the 15th of May, 1890, while the libelant was en- 
gagée!, as longshore-man, in the hold of the dervia, loading Spiegel iron 
upon sldds in the discharge of cargo, the iron upon another skid, going 
up from the opposite side of the same hatch, fell, and struck hira on the 
hip and back, producing injuries, to recover for which the above libel 
was fîled. The uncontradicted évidence is that the skid from which the 
iron fell in being raised caught under one of the coamings when part 
way up, and that one of the lanyards that went through the corner of 
the skid was pulled through the hole in the corner, through the knot by 
which it was secured beneath being pulled out, in conséquence of which 
that corner of the skid dropped, and the iron slid off. The évidence 
does not show any defect in the skid, or in the ropes, or in the lanyards; 
and the rigger testified to propér previous inspection, and that the knots 
were tight and secure, and protected in the same way that was custom- 
ary, and which bas been long in use without any previous accident, and 
that after the accident he examined the lanyard that was pulled through, 
and found it in perfect condition, except that the knot was pulled out. 
The man who tended the falls, and whose business it was to keep the 
skid as it neared the top a way from the coamings, stated that, when he 
saw that the skid was likely to catch, he rang the signal to stop hoisting, 
as had been done once belbre on the same ascent, but that the rais- 
ing was not stopped quick enough, and that the strain resulted in the 
accident above stated. It would be mère guess-work upon such facts to 
hold that the skid or knot by which the iron was raised was either out 
cf order, or not reasonably fitted for the work, merely because the knot, 
under such a strain, was pulled out. When the skid was caught fast 
under the coamings, and the strain of a powerful engine like this was 

'Reported by Edw; d G, Benedict, Esq., of the New York bar. 
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continued, something, evideiitly, must give away. T!:9 derrick mîght 
come down, the ropes part, the falls, the hook, or the skid break, or the 
knot yield; whichever happened, somebody would be likely to be hurt. 
The obligation of the ship or owner, in such cases, is not that of a 
guarantor against ail accidents, but only that the instruments used shall 
be reasonably sound and fit for the service. He does not guaranty that 
machinery or ropes shall not break or yield, under whatever strain, 
when misused or carelessly worked. The évidence in this case leaves 
no doubt of négligence of the guy-tender or eugineer in letting the skid 
catch fast, and in not sooiier stopping the engine. That was négligence 
of a fellow-servant, for which the ship is not liable; and that was the 
efficient cause of the accident. There is not sufiicient proof of négligence 
on the ship's partback of that, contributing to the injury, so as to make 
the ship liable. The case is substantially like that of Stringham v. Hilton, 
111 N. Y. 188, 198, 18 N. E. Rep. 870. Libel dismissed. 
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